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EXECUTIVE SUMMARY

The Commission to Study State Permitting and R%Dorting Requirements
was authorized by Public Law 1991, Chapter 606, Part D. (Appendix A) The
commission was charged with stuc?ring current state permitting and reportin

requirements for businesses and determining ways to reduce the time an

expense associated with these requirements. Non-legislative members brought to
the commission experience from business and private industry. (Appendix B)
Legislative members were Senator Bonnie Titcomb, Senate Chair of Joint Standing
Committee on Energy & Natural Resources, Rep. Rita Melendy, House Chair of
Joint Standing Committee of Housing & Economic Development and Rep. Marge
Kilkelly, a member of the Joint Standing Committee on Housing & Economic
Development.

Faced with a broad charge and less than .3 months to conclude its work, the
commission focused on 2 areas of tantamount concern; 1.) the environmental
germitting process and 2.) the issuance of business licenses and germits required

y the State of Maine. Regulatory impact analysis was discussed as a somewhat
subordinate area of focus for the commission.

The broad findings of the commission are:

* The commission supports the level of protection provided by Maine’s
environmental laws. Changes to these laws should be to expedite the
process not alter the goal.

* Businesses, particularly retail and service industry businesses, are
overburdened by the current licensing system.

The majority of the Commission supports 14 recommendations covering
the following topics:

1. Economic impact analysis in agency rule-making;

2. Provision of comprehensive permitting information and
assistance by the Department of Economic & Community
Development;

3. A study of the feasibility of one-stop licensing;

4. Exemption of certain activities from permit requirements under
Site Location of Development Law and the Natural Resources
Protection Act;

5. Inclusion of economic considerations in the purpose statements of
the Department of Environmental Protection and the Board of
Environmental Protection;

6. Support for the creation of an environmental institute; and

7. A study of permitting efficiency by the Maine Land and Water
Resources Council.



Meeting agendas and staff memoranda %rlovided in the appendices of this report
indicate the breadth and detail with which the commission studied its charge.
The findings and recommendations contained in Part II reflect the majority
consensus on areas most productively explored for improving Maine’s regulatory
process.

A minority report is issued in Part III. In issuing this report, certain
commission members recognize conceptual agreement with many of the majority
findings. They respectfully acknowledge the Commission’s diligence in
addressing its charge within a severe time constraint. Their conclusion is,
however, that even where there is conceptual agreement, the proposed legislation
needs refinement to effectively present the commission’s intent to the
Legislature. The minority asserts that several of these issues are already before
le%slative committees as carry over bills from the First Regular Session of the
115th. The committee process will provide the opportunity for more public input
ancii illumination of the issues than could be afforded within the context of this
study.
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L Background

LD 1769, "An Act to Encourage Business Investments " was signed into law
on July 30, 1991, PL 1991, c. 606. Part A of this bill established a state tax
increment financing program. The Maine Street Investment Program Fund and
the Economic Opportunity Fund were created in this law and, in Part D, the
Commission to Study State Permitting and Reporting Requirements was
established. LD 1769 was emergency legislation. The bill was introduced by
Representative John Cashman with Representatives Marge Kilkelly and Rita
Melendy and Senator Joseph Brannigan as co-sponsors.

The following factors affected the commission’s approach to its charge.

. Legislation required the first meeting of the Commission by July 15th,
however, the bill was not signed into law until July 30, 1991. Because
of other priorities occasioned by the State’s budget crisis, members
were not appointed until the last week in September and were not
called together until October 16, 1991.

* At its first meeting, the commission elected Dean Beaupain, Chair,
recil)lested that its report deadline be extended from November 1, 1991
to December 15, 1991, and attempted to focus on elements of its charge
that could be addressed in the time allowed.

e At the same time this Commission was operating, the Special
Commission on Governmental Restructuring was meeting. In
addition, the Appropriations Committee prompted by the State’s
budget crisis was conducting extensive investigations of state
overnment organizations. The Governor was also holding a series of
?ob Summits during this time.

¢ The Commission’s study took place shortly after numerous changes in
environmental regulation, laws and rules. The recency of these
changes made it difficult to evaluate their impact on expediting the
permitting process.

* Five bills addressing various aspects of the commission’s charge were
being carried over from the first session of the 115th to the second
session. (Appendix D)

e The economic recession the state was experiencing at the time of this
commission’s deliberations lent a sense of urgency that something be
done to reduce any impediments to economic growth.

In spite of these circumstances under which it operated, the Commission
made significant contributions to the highly charged area of state regulation. The
limited scope of responsibility relative to that of other current study groups
allowed it to develop 14 recommendations, which the majority feels excee§ other
efforts in their specificity.
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IL.

Majority Findings and Recommendations

A. Economic Climate and The Environmental Permitting Process

Background: The commission began its deliberations with a
discussion of the regulatory environment in Maine and its effect on the
competitive position of businesses in Maine. State Regulations &
Economic Competitiveness published by the Center for Economic
Competitiveness provided an overview of the central issue this
commission is charged with studying. Excerpts from this report are
included in Appendix M.

Several "report cards" are published which rank the economic
climate of the states based on a set of criteria. Of those reviewed by
staff, the criteria used by the Corporation for Enterprise Development
in its 1991 DEVELOPMENT REPORT CARD FOR gHE STATES most
clearly defined 'regulatory reform’ as a component of its governance
subindex. (8.) Maine’s grade on CFED’s State Policy Report Card for
’91 is B with a rank of 17. It's grade on the governance subindex is A
with a rank of 7. The governance subindex includes measures of a
state’s tax & fiscal system, regulatory reform, and economic
development governance.

Commission members’ perceptions of Maine’s regulatory climate
were not consistent with these relatively positive rankings but were
consistent with the perception of other Maine business people. In 1990
the Governor's Business Task Force surveyed Maine’s business
community. (15.) In response to the question "Which factors will be
the most important constraints on economic growth within the state
during the next three to five years?”, environmental regulations was
the factor selected most frequently by the 89 respondents.

The business and industry representatives on the commission
shared concerns with delays and uncertainty in the environmental
ermitting process. Despite the recent Peat Marwick study (20.) of the
epartment of Environmental Protection (DEP) and on-going
implementation of study recommendations, businesses continue to see
the DEP permitting process as a major obstacle to new projects and
expansions. The commission did not believe further documentation of
a problem through public hearings was necessary nor was it advisable
given the time constraints on the commission.

Finding 1. Although the Department of Environmental Protection
has developed and maintains a computer database of permit
application information, summaries of past permit decisions and
processing times are not readily available. The department’s
responses to requests for information on permitting and processing
times as found in Appendix L call into question the functioning of this
data base. Applicants for permits have difficulty accessing
information on similar projects that have been through the process.
Having decisions information accessible can improve the Department



+ State Permitting & Reporting Requirements 3

of Environmental Protection’s accountability and encouraﬁe
Eredictability. Similar information on permit decisions made by the
and Use Regulation Commission is also desirable.

Recommendation 1. The Department of Environmental Protection
and the Land Use Regulation Commission should develop annual
reports categorizing permit decisions, submit these reports to the Joint
Standing Committee on Energy and Natural Resources and make
these reports available to the public.

Finding 2. Under current law many projects are reviewed by a
municipal reviewing authority or by the Land Use Regulation
Commuission in addition to review by the Department of
Environmental Protection. In many instances, duplicate. review is not
necessary for environmental protection. Current laws provide for
delegating Department of Environmental Protection permit authorit
to municipalities under Site Location of Development law (38 MRS
§489-A) and the Natural Resources Protection Act (NRPA) (38 MRSA
§480-F). To date four municipalities have been registered to assume
authority under site law and only one town has been issued authority
to issue permits under coastal wetlands provisions of NRPA.

Towns that have growth management programs certified as
consistent with the goals and guidelines of Maine’s Comprehensive
Planning and Land Use Regulation Act (30-A MRSA, Chapter 187,
Subchapter II) are capable of making environmentally sound decisions
when reviewing proposed development applications. For these
municipalities, Department of Environmental Protection’s review
authority under site law should only be exerted when such review is
requested by the municipality, by an adjoining municipality or when a
proposed project is located in more than one municipality.

Recommendation 2. The Legislature should amend the site law to
eliminate duplicate review of projects under site law when the
mummp%)hg reviewing the project has a comprehensive plan certified

the ce of Comprehensive Planning and the Department of

vironmental Protection does not act to exert state jurisdiction.

Finding 3. Identification of natural areas sensitive to development
is vital to environmentally sound decision-making. Recording and
mapping of sensitive areas throughout the state 1s being done b
several agencies. The Maine Heritage Program is charged wit
coordinating inventory and data management activities with the
Department of Inland Fisheries & Wildlife, Department of
Environmental Protection, Department of Conservation, and the State
Planning Office. The availability of this information can expedite
permitting by directing a prospective developer away from sensitive
areas before initiating the permitting process and, in many other
instances, eliminating the need for an on site visit. In testimony before
the commission, David Boulter, Director of the Land Use
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Regulation Commission, indicated that LURC would be willing to
assume sole review authorictiy under NRPA for projects within its
jurisdiction when various identification and mapping projects are
complete. It is the commission’s findi%%that these projects can now be
afforded adequate review by LURC. Duplicative review is
unnecessary.

Recommendation 3. The islature should amend the NRPA to
exempt activities reviewed by the Land Use Regulation Commission
from permitting requirements under the Natural Resources Protection
Act.

Finding 4. Testimony before the commission indicated that
Eermits are often delayed within both the Department of
nvironmental Protection process and the Land Use Regulation
Commission process while these agencies await response to requests
for information from other agencies. One examPPle cited is a permit
beinésheld up while the Department of Inland Fisheries and Wildlife
checks a project site’s importance as wildlife habitat. As inventory and
mapping efforts progress, these delays should be shortened, however,
the Department of Environmental Protection and the Land Use
Regulation Commission will continue to require input from other
agencies in reviewing certain projects. It is important that these
agencies, not having ultimate responsibility for agl:proving or denying
a permit, respond as expeditiously as possible to these requests.

Recommendation 4. The Department of Environmental Protection
and the Land Use Regulation Commission should act upon a permit
application without input from other agencies if those agencies have

iled to respond to a written request for review within the time

designated by the requesting agency.

Finding 5. One obvious solution to the problem of excessive time
required to process a permit is to give the various departments time
schedules within which permits must be processed.

Maine passed a law in 1983 which provided deadlines for
Erocessin permit applications. These deadlines were 105 days for the
oard of Environmental Protection and 60 days for the Commissioner
of DEP. There were no penalties for failure to meet these deadlines. In
1990, PL 1989 c. 890 repealed these deadlines. The Commission was
told they were repealed because they had not been -effective.
Interestingly, however, the original LD that led to this repeal called for
shortening the 105 days to 80.

LD 1372 (1.) gives the Commissioner a 90 day deadline and
rovides that fees are returned if this schedule is not met. By their
etter of November 18, 1991, the Department placed a cost of $1,027,845

on this requirement, most of which represented the addition of 22
people to the Department.
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Researching the statutes of the 12 states ranked as leaders in
environmental policy by the Institute for Southern Studies (13.)
ielded only one, Massachusetts, with a time schedule in law.
nterestingly, Massachusetts merely requires a schedule and leaves
setting the actual deadlines to rulemaking. (Sample Massachusetts

deadlines are in Table 1 following).

Table 1

Time Schedule For Permit Processing in Massachusetts
(From Application Approval)

Alr Quality Days
Limited Plan 60
Non-major Comprehensive Plan 90
Major Comprehensive Plan 220

Hazardous Waste Recycling

Level 1 30
Level 2 45
Level 3 120

nstruction Solid Waste Transfer

Station 75
nstr ion lid Wa L £ill 90

Groundwater Surface Water

Major Industrial Waste

Water Discharge
Conceptual Approach-

Engineering Design 120 150
Final Design 150 120

Major Water Pollution
— Control
Conceptual Approach-
Engineering Design 120 150
Final Design 150 120
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Fees must be returned if the deadline is not met. The Commissioner of
the Department of Environmental Protection is required to a Foint a
Time Schedule and Fee Advisory Board. Their Executive Office of
Environmental Affairs contends that this board serves to_ largely
overcome the two initial objections to their procedure, i.e. having a
department set its own schedules and the likelihood of a department
disapproving a permit for which it can not meet the timedeadline. The
availability of judicial appeal also serves to mitigate these objections.

The appendix to that office’s "Program Improvements and Fees" study
(22.) gives guidelines for the development of permitting fees.

The commission is aware of concerns that a fee-for-service concc;pt
in which applicants can receive expedited processinf in return for
paying the additional costs incurred could result in delays for those
not paying an "expediting fee". The commission finds that the
existence of the proposed standard time schedule, current provisions
for employment of outside reviewers (Title 38, section 344-A) and the
availability of judicial appeal should be adequate to deal with this
situation.

. ﬁ@mmmc_latign 5. The Commission recommends that

islation be enacted to require the Department of Environmental
Iggiecﬁon to adopt rules which set specific time iods for the
various steps in processing its. The rules should provide earlier
comtﬁletion dates to those who wish to pay the additional fee required
for the Department to meet that date. The Department is to complete
processing in no more than 90 days if the respondent is willing to pay
the required extra fee. While the Department would be allowed to
develop its own time schedule, the Commission recommends an
attempt to attain the following objectives:

% of Applicants Lapsed Time
(Days)
60 90
75 120
85 150
97 220

The De ent would be required to set up an Advisory Board
consisting of business, municipal and environmental interests.

Should the Department fail to meet the time schedule or agreed
upon time, the Department must return the applicant’s fee plus $100
for each day that the application decision is delayed.
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Finding 6. Several carryover bills and legislation being developed
concurrently with that of this commission address the environmental
germitting process, the structure of the Department of Environmental

rotection and the role of the Board of Environmental Protection. The
Commission came to the following findings regarding these proposals:

1. A number of proposals appear to have merit, but the
Comumission lacks either time or expertise to deal with them.

2. The Commission would like to see the proposals investigated
but, because of the budget crisis and the Commission’s
feeling that there are already enough entities looking at the
groblems of regulation, does not wish to create a specific

ody to do so :

3. There currently exists, by Executive Order 9FY 80/81,
March 24, 1981, a Maine Land and Water Resources Council.
(Appendix G) The overall purpose of this group is to advise
the Governor, the Legislature and state agencies in the
formulation of environmental policies. One of the specific
purposes is to evaluate Maine’s environmental regulatory
system and recommend appropriate action to improve
1sler\élice to applicants. The membership is, essentially, agency

eads.

4. The Comimission is aware of concerns of the business lobby
that the Land and Water Resources Council is composed
solely of "bureaucrats.” Four of the top dozen states in
environmental policy standards have councils whose
objectives are similar to those of Maine’s council. Two of
them have all public members and two have a combination of
K/;,lblic and agency members. However, the directive for the

aine Council requires that any agency or organization be
invited to "interact and co-operate" and the specific purpose
dealing with regulatory evaluation requires that it be done in
consultation with effected interests.

Recommendation 6. The Commission recommmends that
legislation be enacted requiring the Land and Water Resources
Council to make recommendations to the Joint Standing Committees
on Energy and Natural Resources and Housing and Economic
Development on ways of simplifying the environmental permitting
process.

Recommendations 1 - 6 are included in proposed legislation entitled "An
Act to Improve the Environmental Permitting Process.” (Appendix [-14)

Finding 7.

Current mission statements of both the Department of
Environmental Protection and the Board of Environmental
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Protection direct them to protect the environment. Consideration of
economic factors is not required. (38 MRSA §§341-A, sub-§1 and
341-B.) While the Administrative Procedures Act does, to a certain
extent, require economic analysis, the Commission wanted the
purpose requirements of the Board and the Department to reflect the
necessity to balance environmental and economic considerations.

In determining how to accomplish this, the Commission reviewed
purpose statements from Connecticut and Minnesota, which use the
hrase "fulfill the social, economic and other requirements,” and from
ew York, which wuses the sentence "social, economic and
environmental factors shall be considered together in reaching
decisions on proposed activities." It also reviewed the language that
LD 1372 proposes for 38 MRSA §341-D, sub-§7 which states that "the
board shall strive to enhance quality of life, economic climate and the
protection of natural resources, while minimizing the impact of
environmental regulation whenever possible"”, the language proposed
for 38 MRSA §341-A, sub-§1 which states that the Department shall
"balance environmental practices with social and economic growth",
and the language proposed for 38 MRSA §341-B which states that the
Board shall "balance the goals of protecting the State’s natural
resources with the need to protect the competitiveness of the State’s
businesses and industries."

R endation 7. The Commission recommends the adoption
of a purpose statement for both the board and department which
states "they shall strive to enhance quality of life, economic climate
and the protection of natural resources, while minimizing the impact
of environmental regulation whenever possible.”

Finding 8. The Commission finds that the time needed to acquire
environmental permits is a deterrent to economic development in
Maine and is of particular concern in this time of economic recession.

The Commission initially considered requiring that all
environmental permits be issued under the permit by rule provision
for the next 2 years. Further investigation developed the facts that (1)
adopting the re%uired rules for this approach would be very time
consuming and (2) the Legislature wou clP be unlikely to approve such
a blanket law. As a result, the Commission decided that the better
agproach would be to deal with outright permit exemptions rather
than permit by rule and to specify in law those activities and rules for
which exceptions would be given.

The Commission made the following determination relative to
selecting specific activities and laws for exemption:

1. The Site Location Law is considered by many to be a likely
area for permit exemption and is in fact under study by a
special commission.
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2. The Natural Resources Protection Act currently requires the
adoption of performance standards (38 MRSA §480-H) and
the feasibility of such standards would indicate that activities
under this Act might be those for which exemptions could be
most safely given.

3. The Site Location Law and the Natural Resources Protection
Act are two environmental statutes which have least
interrelationship with the federal law.

The Commission developed a list of five types of activities that
members were interested in exempting from Department of
Environmental Protection permitting requirements.. The Commission
was encouraged in developing these recommendations by a similar
effort under way by the Executive Office of Environmental Affairs in
Massachusetts. a;ppendix D

Recommendation 8. The Commission recommends that the
following activities be exempted from the permitting requirements of
the Site Location Law and the Natural Resources Protection Act for a

period of 2 years.

A. rav i vering up to 25 acres;

B. All residential and commercial ivisions;

C. Actvit t no more than 1 acre of etlan
and

D. Buildings that meet any one of the following criteria:
1. Have a ground area of less than 75 feet;
2. Have a floor area of 1 1 feet; or
3. Have a to ject area of less than 5 acres.

i of the De t of rtation desi b
licensed state engineers

Recommendations 7 and 8 are included in proposed legislation
entitled, "An Act to Revise the Purpose of Environmental Agencies and
to Temporarily Exempt Certain Activities from Needing Permits Under
Two Environmental Acts.” (Appendix [-10

Business Licenses Required by the State of Maine

Finding 9. The commission was charged with studying the
feasibility of a single administrative location where all license fees for
businesses may be paid. Legislative members of the commission
relayed concerns of constituents that the number of licenses required
and the present system for processing these licenses was burdensome
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and inefficient. The commission examined information available on
the number and kinds of business licenses issued by the State of
Maine, reviewed actual licenses required for 3 representative
enterprises, and compared various states’” approaches to the
administration of licensing.

The Office of Business Development within the Department of
Economic & Community Development publishes " A Guide to Doing
Business in Maine" (16.) and provides a toll free phone information
service called Business Answers. The Guide provides a listing of
permits and licenses required in Maine. This listing, however, is not a
comprehensive inventory of permits and licenses required for doin
business in Maine. The quality of information in the guide an
accessible through the Office of Business Development is not
consistent for the various agencies issuing permits and licenses.

Recommendation 9. The islature should require the Office of
Business Development to develop and maintain an inventory of
rmits and licenses with uniform information for each permit or
icense. The Legislature should require each state agency issuing
business its or licenses to provide all requested information in
the prescribed form.

Finding 10. Many businesses must renew several licenses each
year. They must contact a variety of state agencies to obtain or renew
these licenses. Brief case studies were prepared of licenses typically
required of a retail grocer, a restaurant and a hardware
store.(Appendix K) The number of licenses and agencies involved in
licensing suggest inefficiencies for the system. One stop licensing
centers have the potential to reduce the paperwork burden on
businesses, eliminate obsolete and duplicative licensing requirements,
and provide accessible and efficient licensing.

Most states have one-stop information centers, similar to Maine’s
Business Answers program, which provide an inquiring business with
a list of licenses needed and contact information for the apEropriate
licensing agency. Of the various states contacted, Washington's
service appears the closest to a true one-stop licensing center. The
State of Washington has a division of Business License Services within
the Department of Licensing which operates as a one-stop licensing
center. The Business Coordination Act of 1976 allowed grocery stores
and grocery-related businesses to acquire all necessary licenses via a
single agency, on a single application, and with a single payment, both
initially and at renewal time. Legislation has since passed which
expands the Master License Service to include many types of
businesses and state business licenses.

Recommendation 10. The Legislature should direct the
Department of Economic and Community Development to convene a
Task Force to study one-stop licensing and make recommendations to
the Joint Standing Committee on Housing and Economic
Development. These recommendations are to include the permits and
licenses appropriate for processing at a one-stop center.
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Finding 11. Although the Office of Business Development is
charged in statute with "resolving problems encountered by business
Eersons with other state agencies”, it’s role in the permitting process

as been somewhat ambiguous. An objective third party can often
interact with a permit applicant and the permitting agency to facilitate
the process.

Recommendation 11. The Legislature should direct the Office of
Business Development to assist applicants in obtaining efficient permit
review.

Finding 12. Currently, no one within state government is charged
with reviewing laws and regulations for their impact on business and
making recommendations to the legislature or regulating agencies.

Recommendation 12. The Leg’.(s}]atu:e should amend the
responsibilities of the Director of the ce of Business Development
to include an advocacy role.

Recommendations 9 - 12 are included in proposed legislation entitled,
"An Act to Provide Regulatory and Permitting Assistance to
Businesses.” (Appendix ]-5)

Economic Impact Analysis

Finding 13. Two bills which were being carried over during the
time of the Commission’s study dealt with the general subiect of
economic impact analysis.

Currently, the Administrative Procedures Act is somewhat
confusing on this subject. It requires an "impact" analysis of all new
rules ang a cost/ benefJit analysis of "existing rules" with a fiscal impact
of more than $1,000,000. (Title 5, section 8057-A, subsection 1) LD 1799
(2.) seeks to clear up some of this confusion. It defines "impact" as
fiscal and economic impact and extends the rules that require
cost/benefit analysis to those with a fiscal or economic impact of over
$1,000,000. However, to some extent it continues the confusion by
extending the requirement for cost/benefit to "proposed rules or
proposed modifications that would cause existing rules to have an

estimated fiscal or economic impact greater than $1,000,000."

LD 1372 (1.) takes a more aggressive stance by requiring a
cost/benefit analysis for all rules and apFearing to require that the
decision of whether or not to adopt the rule be based on this analysis.
LD 1372 applies only to environmental rules.

Dave Davis, Dean of the College of Arts & Sciences at the
University of Southern Maine, an e,gaert witness appearing before the
Commission, suggested that the Commission look to the federal

overnment’s handling of cost/benefit for guidance. He suggested,

owever, that the Commission take a moderate position regardin
cost/benefit, which, interestingly, is what federal studies suggest an
what the federal government has done in practice.
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Federal Executive Order 12291 requires cost/benefit analysis of
major rules, a categorization which covered only 2% (or 18) of the rules
¥ro osed by the Environmental Protection Agency for the period

981-1986. The Executive Order requires that the decision on the rules
requiring cost/benefit be made on the basis of that analysis.

Under Executive Order 12630, the federal government is required
to make special provisions for small businesses in rulemaking,
generally called regulatory flexibility. Maine’s requirements are less
stringent than these, than those recommended by the Small Business
Administration, which is the administrative agency, and than those
practiced in other states (14.).

Maine currently requires simplified reporting for small business
and allows simplified timetables and consideration of simplified
compliance. The federal government requires for itself, and
recommends for the states, consideration of different compliance
requirements, excepting small business from some rules, the use of
performance standards and development of a statement of the
economic impact of the rule on small business.

Recommendation 13. The Commission recommends that
economic impact analysis be required for the effect on small business
of all proposed rules and every 10 years for existing rules, that
cost/benefit be one factor considered for all rules that have a fiscal or
economic impact of over $1,000,000 or have a major effect on business
costs, competition, employment or investment.

Finding 14. There is a lack of objective, scientific data concerning
the costs and benefits of environmental regulations and a lack of
agreement as to the methodology of analysis. At the State level, there
is almost no environmental regulation research and development
function. The University of gguthern Maine is developing an
environmental studies institute to be called the Wolfe Neck Institute.
Its purpose is to link science and the policy making and regulatory
process. It will offer a baccalaureate degree in environmental science
and policy, an applied research function available to the regulatory
community and a conferencing and outreach function.

Recommendation 14. The Commission recommends that the
L.ﬁgislature support the concept of an environmental studies institute

its priority funding when the budget situation is such as to make
that feasible. The Commission recommends that the State’s
Congressional Delegation be called on to assist in obtaining
Environmental Protection Agency funding to assist in the creation of
the institute.

Recommendation 13 is found in proposed legislation entitled "An Act
Concerning Economic Impact Analysis tn Agency Rulemaking."
(Appendix [-1)
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Recommendation 14 is proposed in a resolve, "Joint Resolution
Supporting Creation of the Wolfe Neck Institute.” (Appendix J-24)
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HOI. Minority Report

The Commission heard a number of complaints from advocates for
Maine business and industry about the State’s regulatory processes,
particularly the environmental permitting process. Issues and concerns
were raised regarding the sieed and etficiency with which regulatory
agencies process permit applications and regarding the consistency in
decision making on those applications.

Resolution of many of these issues and concerns touches on a broad
range of public policy interests related to maintenance and enhancement of
ublic health and the State’s ecological integrity as well as the health of its
usiness environment. These issues and concerns merit a level of review
and degree of public participation that-exceeded the time available to the
comumission.

Therefore, a minority of the Commission recommends that issues
related to the Department of Environmental Protection and the DEP
permitting process be referred to the Joint Standing Committee on Enerﬁy
and Natural Resources, and other issues similarly be referred to the
appropriate legislative committees for public hearings and full
consideration of their merits. '

The minority supports, in concept, several of the recommendations
contained in the majority report. The minority offers the following
comments on each of tLe majority recommendations in order to help focus
the discussion in committee and before the legislature.

Majority Recommendation 1. The Department of Environmental
Protection and the Land Use Regulation Commission should develop
annual reports categorizing permit decisions, submit these reports to the
Joint Standing Committee on Energy and Natural Resources and make
these reports available to the public.

Minority Comment 1. The minority supports this recommendation.

Majority Recommendation 2. The Legislature should amend the site
law to eliminate duplicate review of projects under site law when the
municipality reviewing the project has a comprehensive plan certified by
the Office of Comprehensive Planning and the Department of
Environmental Protection does not act to exert state jurisdiction.

Minority Comment 2. A separate committee is currently studying site
location law and its relationship to municipal land use permitting. The site
law committee has been meeting since the end of the last legislative session
and is devel%g\ing detailed recommendations to coordinate state and local
Eermitting. e minority recommends that this issue be examined by the

nergy and Natural Resources Committee in the context of the site law
committee proposals.



» State Permitting & Reporting Requirements 15

Majority Recommendation 3. The Legislature should amend the
NRPA to exempt activities reviewed by the Land Use Regulation
Commission from permitting requirements under the Natural Resources
Protection Act.

Minority Comment 3. The minority supports this recommendation
provided that LURC’s review is consistent with that of DEP and to the
extent that the necessary resource mapping has been done. We strongly
encourage the continuing efforts to identify and map significant resource
areas.

Majority Recommendation 4. The Department of Environmental
Protection and the Land Use Regulation Commission should act upon a
ermit application without input from other agencies if those agencies
ave failed to respond to a written request for review within the time
designated by the requesting agency.

Minority Comment 4. The minority does not concur with this
recommendation. The intent of Recommendation 4 can be better
addressed as part of broader efforts to promote interagency cooperation
and coordination and to establish realistically workable time tables. (see
minority comments under Recommendations 5 and 6) It is the intent of the
minority to closely monitor these efforts. Legislation to impose time limits
for review can be Initiated should these efforts fail.

Maijority Recommendation 5. The Commission recommends that the
Department of Environmental Protection be required to adopt rules which
set specific time periods for the various steps in permit processing. Earlier
completion dates are provided to those who wish to _I%ay the additional fee
required for the Department to meet that date. e Department is to
complete processing in no more than 90 days if the respondent is willirég to
pay the required extra fee. While the Department is to be allowed to
develop its own time schedule, the Commission recommends an attempt to
attain the following objectives:

% of Applicants Lapsed Time
(Days)
60 90
75 120
85 150
97 220

The Department is required to set up an Advisory Board consisting of
business, municipal and environmental interests.

Should the Department fail to meet the time schedule or agreed upon
time, the Department must return the applicant’s fee plus $100 for each day
that the application decision is delayed.
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Minority Comment 5. The minority supports the following concepts
that underlie this recommendation .

1.) DEP should establish and adhere to realistically workable time
tables for decisions on regulatory permits.

2.) Applicants desiring a prompter tpermit decision should pay a fee
that reflects that additional level of service. An elevated fee would
cover the cost of contracting outside reviewers to review the
application or portions of the aﬁ’plication. Legislation passed last
session (PL1991, c. 471) established standards for outside review.
Requirements for outside review include agreement by the applicant
to pay all costs associated with outside review and determination that
the application can not be reviewed by existing departmental
personnel in "a reasonable period of time".

3.) The time tables should be designed to assure that permit decisions
on relatively small projects are not delayed to accommodate faster
decisions for applicants willing and able to pay a higher fee.

However, the minority is concerned by the legal implications of fining DEP
for failure to adhere to the established permitting time tables. The
minority also has concerns with the specific language in the legislation
implementing recommendation 5.

Majority Recommendation 6. The Commission recommends that
legislation be enacted requiring the Land and Water Resources Council to
make recommendations to the Joint Standing Committees on Energy and
Natural Resources and Housing and Economic Development on ways of
simplifying the environmental permitting process.

Minority Comment 6. The minority does not believe that the Land and
Water Resources Council (LWRC) should focus on the internal permitting
process at DEP. The department has implemented many of the
recommendations from the 1988 management study and has significantly
improved the efficiency of its internal operations. The minority does
emphasize that the LWRC, focusing on the interagency aspect of
environmental permitting, should develop specific recommendations for
simplifying and coordinating the review process and submit those
recommendations to the energy committee.

Majority Recommendation 7. The Commission recommends the
adoption of a purpose statement for both the board and department which
states "they shall strive to enhance quality of life, economic climate and the
protection of natural resources, while minimizing the impact of
environmental regulation whenever possible."
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Minority Comment 7. The minority does not concur with and has
concerns with this recommendation. Although on the surface the idea is
laudable, such a change might be misinterpreted. It has the long range,
Ilzotential impact of tying environmental decisions to economic climate.

he Department of Environmental Protection’s proper mission is defined
in its name. Economic development is central to the mission of a number
of other agencies in state government. Although we encourage the
Commissioner to be solicitous of all points of view on environmental
regulation, certainly including business and industry’s estimations of
economic impact, we do not feel that a redefinition of the department’s
mission statement is merited.

Majority Recommendation 8. The Commission recommends that the
following activities be exempted from the permitting requirements of the
Site Location Law and the Natural Resources Protection Act for a period of
2 years.

A. ravel pits coverin to 25 acres;
B. All residential and commercial subdivisions;
C. Activities that effect n re than 1 acre of Class 3 wetlands; and
D. Buildings that meet any one of the following criteria:
1. Havea %round area of less than 75,000 square feet:
2. Have a floor area of less than 150,000 square feet; or
3. Have a total project area of less than 5 acres.
E. Projects of the Department of Transportation designed by licensed

state engineers.

Minority Comment 8. The minority opposes this proposal. There are
many questions and concerns raised by this proposal- not to mention
some basic legal issues. A person undertaking one of the activities that are
included in this proposal, would be at their own peril to decide if they
were adequately meeting the environmental standards of the law. This is
not a true permit-by-rule, as there is no rule specifying what the minimum
guidelines must be. The end result is that specificity and security obtained
through a permit system would be lost.

Majority Recommendations 9-12. The minority supports
recommendations 9-12 with several caveats.

Majority Recommendation 9. The Legislature should require the
Office of Business Development to develop and maintain an inventory of
germits and licenses with uniform information for each permit or license.

he Legislature should require each state agency issuing business permits
or licenses to provide all requested information in the prescribed form.
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Minority Comment 9. The minority supports this recommendation.

Majority Recommendation 10. The Legislature should direct the
Department of Economic and Community Development to convene a Task
Force to study one-top licensing and make recommendations to the Joint
Standing Committee on Housing and Economic Development. These
recommendations are to include the permits and licenses appropriate for
processing at a one-stop center.

Minority Comment 10. The minority endorses this recommendation
cautioning that careful consideration be given to whether environmental
permitting, given the complexity of the issues involved, is appropriate at a
one-stop permitting center..

Maijority Recommendation 11. The Legislature should direct the Office
of Business Development to assist applicants in obtaining efficient permit
review.

Minority Comment 11. The minority recommends that when this bill
is before the legislature, careful consideration be given to coordinating the
permit assistance called for with that provided under other state
programs. For example, federal law requires that Maine establish an
ombudsman’s office to provide information and render technical assistance
to small businesses coming into compliance with the new Clean Air Act.
DEP is currently considering coordinating this technical assistance effort
with its toxics use reduction program and making the ombudsman’s
services available to Maine businesses generally.

Majority Recommendation 12. The Legislature should amend the
resFonsibilities of the Director of the Office of Business Development to
include an advocacy role.

Minority Comment 12. While the minority recogn.izes the value of a
liaison between the legislature and the state agency charged with assisting
the regulated community, the minority does not support an advocacy role
as such for the Director of Business Development. The minorit
recommends that the committee of reference clarify the language of the bill
to insure that the director will act in the public interest as a liaison,
objectively presenting the concerns of the business community.

Majority Recommendation 13. The Commission recommends that
economic impact analysis be required for the effect on small business of all
proposed rules and every 10 years for existing rules, that cost/benefit be
one factor considered for all rules that have a fiscal or economic impact of
over $1,000,000 or have a major effect on business costs, competition,
employment or investment.
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Minority Comment 13. The minority opposes this recommendation.
Underlying this recommendation is the notion that the state can ,in fact,
evaluate costs and benefits of regulation. The state simply lacks the
financial and personnel resources to undertake the necessary analyses. In
the field of environmental regulation, the difficulty of accounting
accurately for costs and benefits is widely acknowledged. Although not
the commission’s intent, enactment of these requirements could result in
increased delays and uncertainty in rulemaking.

Three carryover bills from last session relate to economic impact analysis.
LD 1799, "An Act to Clarify the Economic Impact Analysis in
Administrative Rule-making Procedures”, a carry over bill referred to the
State and Local Government Committee, is very similar to legislation
Eroposed by the majority. LD 1051, "An Act to Require the Department of

nvironmental Protection to perform Cost and Benefit Analysis of Permit
Applications" has been carried over in the Energy and Natural Resources
Committee. LD 1372, "An Act to Establish an Environmental Appeals
Board and to Amend Licensing and Permitting Procedures within the
Department of Environmental Protection” is also before the Energy and
Natural Resources Committee and proposes economic 1mpact
considerations for DEP rulemaking.

The issue of regulatory impact analysis will be discussed in the respective
committees of jurisdiction. The committee process will provide the
opportunity for more public input and illumination of the issue than could
be afforded within the context of this study.

Majority Recommendation 14. The Commission recommends that
the Legislature support the concegt of an environmental studies institute
and its priority funding when the budget situation is such as to make that
feasible. The Commission recommends that the State’s Congressional
Delegation be called on to assist in obtaining Environmental Protection
Agency funding to assist in the creation of the institute.

Minority Comment 14. The minority supports this recommendation.

The Minority Report is issued by Senator Bonnie Titcomb, Representative
Rita B. Melendy and Representative Marge L. Kilkelly.
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APPROVED || CHAPTER
JAL30'91 606

BY GOVERNOR 1 PUBLIC Law

STATE OF MAINE

IN THE YEAR OF OUR LORD
NINETEEN HUNDRED AND NINETY-ONE

H.P. 1211 - L.D. 1769

An Act to Encourage Business Investments

Emergency preamble. Whereas, Acts of the Legislature do not
become effective until 90 days after adjournment unless enacted
as emergencies; and

Whereas, this Act establishes the Commission to Study State
Permitting and Reporting Requirements; and

Whereas, to begin its work in a timely fashion, this
commission must hold its first meeting no later than July 15,
1991; and

Whereas, in the judgment of the Legislature, these facts
create an emergency within the meaning of the Constitution of
Maine and require the following legislation as immediately
necessary for the preservation of the public peace, health and
safety; now, therefore,

Be it enacted by the People of the State of Maine as follows:
PART A

Sec. A-1. 30-A MRSA §5251, sub-§2-A is enacted to read:

1-0800(14) A-1



Sec. D-1. Commission established. @The Commission to Study State
Permitting and Reporting Requirements is established to study the
state permitting and reporting requirements for businesses and to
improve the regulatory process.

Sec. D-2. Commission membership. The commission consists of the
following 9 members:

1. Six members representing private industry to  be
appointed jointly by the President of the Senate and the Speaker
of the House of Representatives. The members must be chosen to
provide statewide representation and equal representation from
small and large businesses;

2. One member of the Senate to be appointed by the
President of the Senate; and

3. Two members of the House of Representatives to be
appointed by the Speaker of the House.

Sec. D-3. Appointments; meetings. All appointments must be made no
later than 30 days following the effective date of this Act. The
Executive Director of the Legislative Council must be notified by
all appointing authorities once the selections have been made.
When the appointment of all members has been completed, the Chair
of the Legislative Council shall call and convene the first
meeting of the commission no later than July 15, 1991, The
commission shall select a chair from among its members.

Sec. D-4. Duties. The commission shall study current state
permitting and reporting requirements and determine ways to
reduce the time and expense associated with filing permits and
reports required by statute or rule. The commission may
establish subcommittees and appoint persons to serve on those
subcommittees to assist in the performance of 1its duties.
Subcommittee members are not eligible for compensation and serve
in an advisory capacity to the commission. The commission shall
study the following:

1. The cost to business and citizens of this State of
regulatory permits and reporting requirements both in terms of
time delays and money;

2. The effect on the competitive position of businesses of
this State as a result of the regulatory environment in this
State;

3. The process of enacting new regulatory requirements and
the recognition of the economic effects in this process;
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4, The effect of 1local ordinances and the interaction of
municipalities with state agencies on the regulatory process;

5, The effect of budget reductions on the regulatory
process; )
6. The accountability of state agency staff decisions

within regulatory agencies;

7. The feasibility of a single administrative location
where all license fees for businesses may be paid;

8. The feasibility of a generic form or forms to be used in
permitting, reporting and licensing; and

9. Any other subject that the commission decides to be
relevant to regulatory permitting and reporting requirements in
this State.

Sec. D-5. Staff assistance. The commission shall request staffing
assistance from the Legislative Council.

Sec. D-6. Reimbursement. The members of the commission who are
Legislators are entitled to the legislative per diem, as defined
in the Maine Revised Statutes, Title 3, section 2, for each day's
attendance at commission meetings. Legislative members of the
commission are entitled to expenses, as defined in Title 35,
section 12002, upon application to the Executive Director of the
Legislative Council for those exXpenses. Business community
members are not entitled to expenses.

Sec. D-7. Report. The commission shall submit its report,
together with any necessary implementing 1legislation, to the
Second Regular Session of the 115th Legislature no later than
November 1, 1991.

Sec. D-8. Appropriation. The following funds are appropriated
from the General Fund to carry out the purposes of this Part.

1991-92
LEGISLATURE
Commission to Study State Permitting and
Reporting Requirements
Personal Services ‘ $660
All Other 1,000

Provides funds to the Commission to Study
State Permitting and Reporting Regquirements
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COMMISSION TO STUDY STATE PERMITTING
AND REPORTING REQUIREMENTS
Chapter 606, P.L. 1991
Membership List

Appointed by Senate President

Senator Bonnie Titcomb (D)

Casco, Maine

District 25

Committee on Energy & Natural Resources, Chair
Agriculture Committee

Appointed by Speaker of the House

Representative Rita B. Melendy (D)
Rockland, Maine
Committee on Housing and Economic Development, Chair

Representative Marge L. Kilkelly (D)
Wiscasset, Maine
Committee on Housing and Economic Development

Appointed by the President and Speaker

Dean Beaupain
Millinocket, Maine

Lawyer

Alton Cianchette

Cianbro Corporation

Pittsfield, Maine

Danny Levesque

J. Paul Levesque & Sons, Inc. (Saw Mill)
Ashland, Maine

Luke Muzzy
Greenville, Maine
Realtor, Various Small Business Interests

Gary Patzlaff
Bath Iron Works
Bath, Maine

Lynn Ricker
Oscar & Rueben Lumbra, Inc. (Saw Mill)
Milo, Maine
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State Permitting Study Commission

AGENDA

October 16, 1991

Commission convened by Rep. Dan Gwadosky,
Vice-Chair, Legislative Council

Members & staff introduce selves
Discussion with Rep. Gwadosky concerning
November 1lst report deadline

Commission selects chair for meeting

What are the problems? What are some solutions?

¢ Lynn Wachtel - Commissioner, Department of
Economic and Community Development

e Deidre 0'Callahan -~ Environmental &
Economic Council of Maine

e Rep. Jack Cashman - Sponsor of Study
Legislation

® Christopher Hall - Maine Chamber of Commerce

Status of Committee to Restructure State

Government

¢ Tim Glidden - Office of Policy & Legal
Analysis

Committee members prioritize problems and
solutions for future study

Discussion of timetable and format for future
commission activity

Desired speakers

Possibility of subcommittees

Selection of permanent chair (and vice-chair)
Date of next meeting

ADJOURN



COMMISSION TO STUDY
STATE PERMITTING AND REPORTING REQUIREMENTS

TENTATIVE AGENDA

October 30, 1991

10:00 am Commission convened by Chair, Dean Beaupain

10:15 am Chris Hall, Maine Chamber of Commerce and Industry
11:00 am Dean Marriott, Commissioner, DEP

11:30 am Panel discussion, current & former members of BEP

12:00 noon LUNCH
12:30 pm David Boulter, Director, LURC

1:00 pm Karin Tilberg, representing Natural Resources
Council of Maine

1:30 pm Todd Burrowes, Maine Audubon

2:00 pm Ken Young, Maine Municipal Association
2:30 pm Mark Dawson, Environmental Code Administrator,

Town of Jay

2:45 pm Discussion of Carryover bills; recommendations
3:30 pm Discuss future meetings: topics, speakers, dates
4:00 pm ADJOURN
254 6NRG



State Permitting Study Commission
AGENDA
November 19, 1991
Room 436, State House
10:00 am - ® Commission convened by Chair, Dean Beaupain
® Staff response to request for information
10:15 am ® Dave Davis, Dean of the College of Arts &

Sciences, USM, speaking on "Determining Cost
of Regulation" '

10:45 am ®¢ Presentation & Discussion of Options Paper
®

12:00 noon‘ Lunch

12:30 pm ¢ Resume Discussion of Option Paper

2:30 pm ¢ Xay Rand, Deputy Director, Office of

Comprehensive Planning, speaking on #4 of
Commission's charge "The effect of local
ordinances and the interaction of
municipalities with state agencies on the
regulatory process"

3:00 pm ® Discussion

4:00 e Decide on Date for Next Meeting

e Adjourn

3061LHS-2

* The Commission also met on December 2, 1991 and December 9, 1991.
These meetings were devoted to discussion of and voting on proposed

recommendations.
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BILL SUMMARIES
FOR CARRYOVER BILLS
RELATING TO
PERMITTING AND
REGULATORY REQUIREMENTS
First Regular Session
115th Legislature






CARRYOVERS

LD 1051 An Act to Require the Department of Environmental Protection CARRIED OVER
to Perform a Cost and Benefit Analysis of Permit
Applications
SPONSOR(S) COMMITTEE AMENDMENTS ADOPTED
LORD ENERGY & NATURAL
ANDERSON RESOURCES '
GOULD R A
SUMMARY

" This bi11 would require the Department of Environmental Protection to consider economic factors in
environmental permitting decisions.

LD 1289  An Act to Promote Comprehensive and Consnstent Statewide CARRIED QVER
Environmental Policy and Regulation

SPONSOR(S) COMMITTEE AMENDMENTS ADOPTED
GOULD R A ENERGY & NATURAL
TARDY RESOURCES

SUMMARY

This bill would establish uniform statewide policies and rules in the areas of forest practices and
pesticide control by prohibiting municipalities from adopting or enforcing ordinances that address forest
practices or pesticide control. The bill also specified that state Jaw preempts municipal ordinances
unless municipalities are expressly granted the power to regulate,

LD 1372  An Act to Establish the Environmental Appeals Board and to CARRIED OVER
Amend Licensing and Permitting Procedures within the
. Department of Environmental Protection

SPONSOR(S) COMMITTEE AMENDMENTS ADOPTED
GWADOSKY ENERGY & NATURAL

CAHILL P RESOURCES

PRAY

WHITCOMB

SUMMARY

This bill would change the structure of the Department of Environmental Protection in several important
ways. It would establish the Environmental Appeals Board to hear all appeals of departmental Ticensing
and permitting decisions as well as enforcement proceedings.

The Board of Environmental Protection's role would be modified to consist of rulemaking, development of
comprehensive environmental strategies and goals, and definition of certain policies.

Selected Bill Summaries page -1- D-2



The duties of the Commissioner of Environmental Protection would be expanded to include: deciding all
licenses and permits; revoking, modifying and suspending permits; reviewing licensing categories to
recommend additional permit by rule categories; and resolving disputes between staff and applicants.

In addition, this bill would change procedures for rulemaking and application processing. These changes
include:

1. Increasing economic impact information requirements for departmental rulemaking;
2. Specifying appeals procedures with time limitations;
3. Imposing time 1imits for application processing;

4. Specifying the information that is required early in the application process to process an
©  accepted application;

5. Imposing additional requirements on parties who are suggesting alternative proposals; and

6. Defining explicit intervenor procedures and requirements.

LD 1540  An Act to Improve Coordination of Municipal and State Review CARRIED OVER
of Environmental Permits
SPONSOR(S) COMMITTEE AMENDMENTS ADOPTED
LUDWIG. ENERGY & NATURAL
GOULD R A RESOURCES
SUMMARY

The purpose of this bill is to reduce duplicative review by state and municipal reviewing authorities for
projects regulated under the natural resource protection laws and the site location of development laws.
This bill proposes to allow the Commissioner of Environmental Protection to review municipal
comprehensive plans and land use regulations to determine if they offer protection consistent with the
standards of the natural resource protection laws and the site location of development laws. If so, the
commissioner may substitute the municipal review and permit for Department of Environmental Protection
review.

LD 1799  An Act to Clarify the Economic Impact Analysis in CARRIED OVER
Administrative Rule-making Procedures
SPONSORC(S) COMMITTEE AMENDMENTS ADOPTED
CARROLL D STATE & LOCAL
HOGLUND GOVERNMENT
SUMMARY

The bi1l proposed to strengthen the economic impact analysis portion of the rule-making provisions of the
Maine Administrative Procedure Act by requiring agencies to solicit and respond to public comment on the
economic and fiscal impact of proposed rules. It also required that the economic as well as fiscal
impact of proposed rules must be analyzed.

Selected Bill Summaries page -2- D-3
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I.

LD

LD

LD

LD

LD

LEGISLATION THAT FAILED TO PASS

Rulemaking-General

211

1779

1322

161

344

February 1, 1977. An Act to Provide for Legisiative
Review and Automatic Termination of State Agency
Rules (This was sort of a sunset law for rules.)

May 11, 1977. An Act to Require a Cost-Benefit
Evaluation of Government Regulation

April 16, 1985. An Act Concerning Governmental
Oversight (Provided that Complaints Concerning Agency
Rules could be made to the Committee on Audit &
Program Review.)

February 3, 1987. An Act to Improve Legislative and
Public Access to the Agency Rule-making Process (This
bill required that the Secretary of State monitor
compliance of rules with rule-making requirements.
This bill was a result of "A Report of the Joint
Standing Committee on State Government on Legislative
Veto of Rules", Nov., 1986)

February 22, 1989. An Act to Provide More Legislative
Oversight of Agency Rulemaking (This bill set up a
legislative office to review rules.)



I1. Environmental Rules

LD

LD

LD

LD

LD

LD

#3052LHS

1512

1558

1245

2066

1549

2326

April 12, 1977. An Act to Create an Advisory Board to
the Department of Environmental Protection and the
State Development Office

April 5, 1979. An Act to Redistribute the Powers of
the Department of Environmental Protection to
Localities to the Maximum Extent Possible

March 11, 1981. An Act to Facilitate and Improve
Decision Making by the Board of Environmental
Protection (Called for subboards with technical
expertise to act as mediators between the staff and
interested parties.)

March 12, 1981. An Act Implementing Certain
Recommendations of the Citizens' Commission to
Evaluate the Department of Environmental Protection
(Created an Advisory Committee, tightened time limits
for acting on applications, and gave the Commissioner
authority over most applications.)

April 16, 1981. An Act to Establish an Environmental
Licensing Fund in Order to Expedite the Processing of
Applications Filed with the Department of
Environmental Protection (The fund was to come from
applicant fees.)

February 16, 1990. Resolve, to Create the Maine
Commission on Environmental Policy (Was to study
existing policy with goal of consolidation and
updating into a comprehensive policy that reflects the
cumulative effects of changes to the environment and
defines minimum standards for responsible activity.
Was to unify policy & planning within agencies and
separate those from regulation and enforcement,
develop facilities for separate planning and permit
review functions at the local level, and integrate the
values of the people into environmental policy.)

Prepared by the Office of
Policy and Legal Analysis
October 2, 1991



APPENDIX F-1






o

REPORT TO
JOHN R. MCKERNAN JR.

GOVERNOR OF THE STATE OF MAINE

BUSINESS TASK FORCE ON THE MAINE ECONOMY

SITUATION ANALYSIS AND RECOMMENDATIONS

OCTOBER 1990
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Long-term Key Issue #6
Regulatory Impacts/Infrastructure
? (Chairman: Les Otten)

Regulatory Impacts/Infrastructure

Regulatory processes in Maine are overly burdensome--working
against the economy. How do we change that situation so that
there is a balance between needed regulation and our need to
stimulate the economy? Also, what can be done to address the
State's infrastructure from a long-term point of view?

Recommendations:

1.) Statutes should provide the opportunity for a '"'balanced"
review of development projects. DEP/BEP should be required
to assess the economic and social consequences of a project

‘. and determine whether or not those factors outweigh any

- unmitigated environmental damage. A model in this regard 1is
: the Maine Waterway Development and Conservation Act which
requires a balancing of the public benefits and costs
associated with placing dams on rivers.

2.) The Appeals Board should be a legally constituted board with
. judicial type powers and should make its decisions based on
a finding of facts. The review shall be limited to the

record.

3.) Traffic impacts should be a factor in the permitting process
of development which comes under state review. However,
these impacts and their related corrections and mitigation
should be agreed upon with D.O0.T. Further, the impacts
shall be limited to close in on immediate adjacent road
impacts.

b

4.) One-stop Permitting should be instituted to assist the
applicant and improve the timeliness and appropriateness of
regulatory review. There should be one place where any
applicant for any regulatory permit ought to be able to go
to get the necessary forms, policies, and procedures to
initiate development in Maine.

5.) DEP and/or D.0.T. Procedures:

a. Ensure consistency with Permit-by-Rule across state
agencies and within DEP. We should also try to expand
the use of Permits-by-Rule to as wide a range of
development activities as possible.

b. A 30-60 day timetable should be established during
which time an applicant should be informed of the
extent of the information necessary to be provided,
corrective actions he must make to his plans, actions
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he may take to speed the review process, and a
reasonable estimate of the time necessary for review.

c. All rules, regulations, and standards should be
standardized so that they have the same interpretation
by all staff at DEP and other agencies. Included in
this would be workable definitions of '"unreasonable
impacts'" for each activity or standard in the
regulations.

6.) Certain Clean projects ('clean'" as defined by DEP_
should be exempt from the DEP process and be assigned
for approval to local Municipalities, assuming they
have a Comprehensive Plan, Planning Board, Zoning
Ordinances and a Code Enforcement Officer.

7.) DEP staff deployment should be reviewed so that additional
staff are deployed on the larger scale projects. Just
because a project is larger and perhaps a little more
complicated is no reason why it should take longer to
review.

'f 8.) Rules and regulations regarding mining .should be adopted as
soon as possible so that any economic benefits associated
with the development of that industry can be realized.

ERLES B2
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applications was undertaken to identify elements of
"difficult" permits as well as those processed more
successfully. In addition, comparisons were made with ten
carefully selected states to suggest procedures that.have
worked well in other circumstances. Previous reports and
recent changes in the Departmént of Environmental Protection
also become a part of the background effort of the Task
Force. The important findings of each of these efforts is

summarized in the body of the report.

CONCLUSIONS AND RECOMMENDATIONS

The Task Force, by consensus, developed the following
recommendations, which can be grouped into two catagories =~

communications/procedural and decision-making.

mmunicatio ‘Procedura

l. There is a need to continue the activities of an informal
advisory task force, generally under the same concept as

the present one.

2., Additional ijojint technical reviews should be implemented
to develop improved methods for defining information

needs for individual permit types.

3. Communication forums should be initiated for discussion
of technical and regulatory issues outside the formal

application/regulation process.
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4., Joint evaluations should be encouraged to determine

additional opportunities for permits by standard, general

permits and/or simplified procedures.

5. The variations between Maine and federal procedures

should be specifically identified.

6. There should be a continuing external capability to urge

improvements in the environmental regqulatory process.

7. Improved exit communications and understanding for permit

conditions should be developed.

8. The method of involvement of third parties in the

environmental regulatory process needs to be clarified.

9. There should be a continuation of the strengthening of
the definition of staff responsibility in permit

processing.

10. Assistance programs for small business applicants should

be improved within the permitting agency.

11. Other state systems that seem to work particularly well,

such as Georgia, should continue to be evaluated.

Decision-Making

1. There is a clear and compelling need to create a
complete, well-defined, timely, fair departmental

decision-making process in DEP -
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a)

b)

Affirm by statute and remove any legal doubt as to the
Commissioner's primary responsibility for permit
preparation and recommendations by the Department, with
his non-voting Board Chairmanship.a secondary And

non-conflicting responsib;lity.

Develop a written, internal decision-making conflict

resolution procedure for the guidance of all personnel.

Perform administrative functions within the Department,

with regulatory policy decisions handled by the Board.

Conduct management training and reviews of the decision
process as an important and continuing departmental

activity.

There should be a separation of activities with the
Commissioner clearly responsible for administration and

the Board responsible for regulatory policy.

a) A revision in the permit procedure should be

completed which would:

l. Delegate routine permit application approvals

to the Commissioner.

2. Reguire the Commissioner to issue a Draft
Order for all other permits to be sent for
review and comment to the BEP, Applicant, and

interested parties.
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3. Allow the Board to make its own determination
by majority vote as to which individu&l
permits are of such a policy or
precedént-setting nature that the Board should

assume jurisdiction.

4, For those permits not assumed by the Board,
the Commissioner would issue a final order,

appealable to the Board.

5. The Board would then, if necessary, affirm,

modify, or issue an order.

6. Traditional reconsideration and court appeal

procedures would remain available.

b) The responsibility for Departmental
organizational matters should rest with the

Comissioner without Board approval.

Additional mechanisms should be initiatedvto assist in

dispute resolution over technical and peripheral issues.

a) The Department should initiate, on a trial basis, a
voluntary mediation process to resolve technical

disputes and issues of fact.

b) Additional use should be made of independent, outside
analysts for factual evaluations that are repetitive

for many permits.
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The DEP should implement a department-wide management

information system tracking application schedules.

The time period for air emission license renewals for

large boilers should be extended for up to five years,

similar to smaller boilers.
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EXECUTIVE QRDERS (BRENNAN)

= C .
CET

NO. 9FY 80/81

OFFICE OF
.THE GOYERNOR -

'PROVIDING FOR THE ESTABLISHMENT OF A HATHE o
LAND AND WATER RESOURCES COUNCIL ~ .- SR

WHEREAS, there are many State and regional agencies with planning and managament
authorities and responsibilities for Maine's land and water resources, and

WHEREAS, there is great need for coordination and 1integration of these zgzancy
programs in order to implement effective State policies for the managoﬂont of Maine's
land and water resources, and

WHEREAS, cooperation among these agencies is strongly encouraged undar praovisions
of the State Planning Act, as well as Fedaral law, and

U%EHLAS regional and local ]ev01s of government and the private sectcr nsed access
to, and cu1dance from, a natural resources po]1cynak1ng body, and

. WHEREAS, coord1nat1on among .the several State land and water resource programs will
halp assure efficiency in the use of public funds, : '

THEREFORE, I, Joséph E. Brennan, Governor of the State of Maine, do hereby order
that a Maine Land and Water Resources Council be created as follows: o

" Membership

The Chairman of the Council. sha11 be appointed by the Governor and serves at the
pleasure of the Governor. : :

The membership of the Council shall include the following:

The Commissioner of the Department of Agriculture

The Commissioner of the Department of Conservation

The Commissioner of the Department of Environmental Protection

The Commissioner of the Department of Humen Services

The Commissioner of the Department of Iniand Fisheries ang Wiidlife
The Commissioner of the Department of Marine Resourcss

The Coimmissioner of the Department of T”’ISHO”tathﬁ
The Dirasctor of the State Develocpment 07fic

The Director of the State Planning Oitice
The Vice President for Res=arch and Puolic
University of Meina at Oronﬂ

The Chairmian of the Pegicnal Plznning Commission's Director’'s Assgcizticon

DWW~ O~ W~

Services
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we

furposes

The fundamental task of the Councii shall be to advise the Governor, the
Legislature, and Stzte agencies in the tormulation of policies for management of
raine's land and wezer resources to achisve State environmental, economic, and
socia] goals. Any State, Federal, regiunal or local agency, or private organizntion,
is invited to interact and cooperate with the Council in fulfilling this mission.

2

- Specifica]]y, the Council sha]]: . o - T S

S I Rncoxmend csordinated StaLn poi cy.regarding major preograms or proposals which
botn affect the natural env1ro ment of the State and involve the concerns cf mors than
one Sbatﬁ agency. e T e ’

2. Initiate ths deve]opment of an ;ntcgrated progran to pr V1de a sub;__nL‘u11
improved land and waier resources information base for p1ann1 'g purposes. 2 Cou 1c11
hall davine information needs, standar_z, and relative priorities for data co]]scr on,
and investigate the increased use of data processing systems to expedite 1nxorra ion
storzge and retrieval,

3. Establish a standing subcommititze, known as the Maﬁﬂ1ng Advisory Cormittes
The subcommittee will be composed of memders from Council agencies and other interested
groups, as appropriate. It will be charged with responsibility for reviewing and
- reccmmending to the Council actions to ta taken regarding coordination of agsncy
mapping programs, and with establishing priorities for the U. S. Geological Survey
mapping program in Maine.

4, Provide dirsction to the State's land and water use p]anning and managemsnt
programs and encourage coordination of tnese efforts through review and commant cn
agency program plans, specific projects, and legislative propasals that involve.
1nuerag°nCJ concerns.

5. Per1od1ca11y eva]uate, in consultatlon with affectod 1nuere>Ls,-4aine's'
environmental regulatory system, including legislation, regulations and procedures,
and recommend appronriate action, if any is needed to improve service_to apoTicants,._v_

g S+udy sp°c1,1c land and water rssource managemynt issues 2ncL prob]ens of StaLe

e

Tevel sxgmf*cancc in order to deveTop sound, coordinated policies.

7. Seek cooperat1on from Federal aﬂenc1es'v1th respons1b111u1es for 1and and - waber

rcsources nan=gom=nt to ensure tnat their programs and prowects serve tha best interests
f the State of Maina. . ) T : :

"Procedures

The Council shall meet at least gquarterly. In addition, the Council shall prepare
a work program for each year establishing priorities among its efforts. The Council
snall prepare and sudbmit to the Governor an Annual Report describing its activities
during the previous calendar year. The State P]anning Officz or Council member zgeni
shall provide funding for activities of the councii, including support for the Exacuti
Secratary, who shall serve as the Councii's principal staff. Additional sta7ti support
may be provided by mezmber agencies and ciher affected organizations as appgropriate.
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Text of Remarks to Commission on Regulation and Permits

ovember 19 91

Dave Davis, Dsan
College of Arts and 8c¢iences

Yniversity of Bouthern Maine

Introduetory Remarks

Let me first tell you that I am not an expert on the
environmental regulatory and permitting process in Maine. I'm
appearing primarily as a representative of the University of
Southern Maine, to tell you about some initiatives at USM that have
a bearing on the issues that you're considering. However, I won't
be speaking entirely from ignorance I have worked as a consultant
with federal environmental permitting, and with state environmental
permitting outside Maine,

With your forbearance, I'd like to take a few minutes to
outline for you a broad initiative that we have developed in an
effort to use the University's resources to improve the quality and
efficiency of environmental regulation in Maine. Then, after
describing the several components of this effort, I'd like to offer
a few comments about the creation and implementation of
environmental regulation.

Before I proceed, I need to make two things clear. First, what
I'm about to describe is a plan. In order to become a reality, it
requires the approval of the Chancellor and of the University of
Maine System Board of Trustees. Because the Trustees are properly
jealous of their right to approve new programs of this sort, please
remember that everything I'm about to describe is subject to Board
approval., Second, the plan has been in development for the last two
years, and by now has been worked out in considerable detail. Until
a few weeks ago, we had every intention of bringing it to the Board
this Fall, and of implementing it next summer. The recent budget
news has cast all that into doubt.

Background to the Wolfe Neck Instltute

The plan centers around a new unit of the University that will
be called the Wolfe Neck Institute. It will occupy quarters both on
the Portland campus and at USM's facility at Wolfe Neck, on
Harraseekett Bay outside Freeport. The Wolfe Neck Institute is
somewhat unusual in its organization, in that it will integrate a

new degree program with applied research functions and with public

m_____adncatlnn_and_ggnﬁgrences The Institute. and all of its functions,
have one overarching goal: to improve the quality, llablllty, and

efficiency of environmental policy gnd regulatiop. There is no
political agenda. But there is a politically meaningful premise,
namely, that we can become much more saphisticated and much more
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efficient about environmental regulation than we have been up till
now.

As I said, the Wolfe Neck Institute will have three closely
integrated components. Let me briefly tell you about each of them.

nvironme ce and Po eqree

USM employs a number of highly trained faculty who teach and
conduct primary research on one or more aspects of environmental
s¢ience and policy. For a long time, many of these faculty members
have suggested that we need to have some kind of environmental
degree program on our campus. However, the faculty in question are
scattered among a number of departments -~ Biology, Chemistry,
Geography/Anthropology, Geosciences, Political Science, and Public
Policy and Management, to name a few -~ and there was little
consensus about just what form such a program should take.

One thing we clearly didn't need was another loosely
structured Environmental Studies program. Programs like this have
been around for years, and they typically give students a
smattering of low-level science, a bit of canned political science
and philosophy (usually ethics), and not much more. Students
graduated from such programs are too poorly trained in science to
land good technical jobs, and too poorly trained in policy and
polltlcs to contribute much to improving the policymaking process.

In my own experience, one of the weakest components of
environmental policy and regulation has been the 1link between
science -- which provides the data and predictive models about the
natural environment -~ and the policymaking and regulatory
processes., In short, regulators (and those developing environmental
policy) often don't know enough science to critically evaluate the
methods and models that generate environmental information; and few
scientists working in the environmental area have a firm
appreciation of the economic, political, and social dimensions of
the process.

After a year's work with representatives of our various
relevant academic departments, we managed to design a
bacchalaureate degree program that, in my judgment, bridges that
gap. The degree is called Environmental Science and Policy. It is
interdisciplinary, but in a tightly structured way. The program
begins with a core that consist of three elements: specially
designed courses in environmental science; special courses in the
environmental regulatory process; and a complement of introductory
courses in biology, chemistry, economics, geosciences and physical
geography, and statistics. After completing all of this core, a
student 1n the program will be able to select one of four
concentrations: community planning; hydrology and water management;
environmental policy analysis; and -ecology. Each of these
concentrations will carry its own swite of advanked science and
policy courses, The program will have a small corg faculty of its



own, along with a number of affiliated faculty from other
departments and programs at USM. It will require considerably more
credit hours than many of our other majors at USM, but it was our
sense that there was no other way to do the job well.

The Applied Research Function

The second major function of the Wolfe Neck Institute will be
to serve as a focus for interdisciplinary applied research on
environmental issues. Qne goal would be to bring together
scientific expertise from the University to provide something close
to one-stop consulting on technical aspects of environmental impact
assessment. These services would not be free, but they would be
very competitively priced, and would draw on expertise throughout
the University of Maine Systen.

However, our main applied research purpose would not be to
compete with private sector consultants, but rather to take on
issues and research problems that have overarching significance for
many projects. At the state level, the environmental regulatory
process has almost no research and development function. Research
methods are often borrowed directly from academic practice, rather
than being developed to meet the real aims of the reqgulatory
process. Here 1s an example: Paper and hydroelectric companies
have _to undergo periodic FERC relicensing for dams. In that
context, they fall under a body of federal requlation designed to
protect significant historical and archaeological resources,
Although the regulations were promulgated at the federal level,
they require each state to designate and fund a State Historic
Preservation Officer, whose staff then effectively becomes the
regulatory review authority for the project. Now, even though most
~of these projects are already in existence, FERC expects them to go

through the full environmental assessment process. As part of that
process, they must fund field surveys for archaeological and
historic sites, and must then test any sites located within the
project area to determine their potential significance. Sites which
are found to be significant must, in many cases, be excavated as a
means of mitigating project impact.

Now, there is nothing wrong with the intentions of this bedy
of regulation. But in the jimplementatjon (both in Maine and
elsewhere), we find field survey designs that have never been
tested for efficacy; we find excavation methods unchanged from
their academic origins; and we often find excavation preferred over
avoidance or protection of the resource. And this is significant,
since excavation as a means of mitigation may cost hundreds of
thousands of dollars -- and it still results in the destruction of
the resource. Now, this process is not fundamentally flawed -- but
it is relatively inefficlent. Either the State or those in the
private sector who regulate or are subject to this process would do
well to fund a rigorous comparative study of the methods and
results of cultural resources surveys with a view to making this
process work more efficiently.




We also often find significant environmental issues being
hotly debated without the benefit of adequate objective scientific
data, The absence of such data makes it tempting and easy for all
sides to overuse the information that is available. The public
becomes confused. Project sponsors become infuriated. There is a
crying need for more scientific studles that are specifically
tailored to the environmental regulatory area. Examples include the
need for a statewide water quality data base; comparative studies
of shoreline erosion resulting from dredging in different kinds of
depositional environments; and efforts to model the cumulative
impacts of development on such variables as non-point-source
pollution. However, I should note that better scientific methods
don't always make it easier to do business. For example, chemists
and geohydrologists, who used to measure groundwater pollution by
analyzing the chemistry of runoff, now know that large amounts of
harmful chemicals can bond to clay particles, where they can remain
in large quantitiies only to be released in ever-larger levels over
a period of years.

T Conferencing anpd Outreach PFunction

[ ]

The third major function of the Wolfe Neck Institute is in the
area of conferencing and public outreach. In the conferencing area,
the Institute will sponsor three kinds of events: (1) conferences
and workshops aimed at achieving greater cooperatioc among
regulators, business interests, and environmentalists; (2)
conferences that bring Maine business and government leaders
together with 1leading figures 1in environmental science and
regulation from other states that experience challenges similar to
‘ours; and (3) summer programs and other educational outreach
activities that aim to increase genuine understanding of
environmental issues among Maine people, and to improve
environmental literacy at the primary and secondary school levels,

commentsg

.I said that I am not specifically expert on the environmental
regulatory process in Maine. Let me now add that I'm also not an
expert on cost-benefit analysis. However, I do know what it is, and
I suppose that one of the reasons that I haven't tried to become an
expert on that topic is because I know enough to be aware of its
very serious limits.

There is a move afoot to reguire cost-benefit analysis as a
central part of the environmental permitting process. As you think
about this, I hope you'll be mindful of the fact that cost-benefit
analysis, espe¢ially as it applies to environmental regulation, is
not a specific method of analysis. In its simplest form, it is
nothing more than a restatement of basic principle of market
economics. The estimation of costs and benefits can be done many
diferent ways -- and is done many different ways. And the results
vary accordingly. Thus, there are cases in which environmental



issues have gotten tied up in the courts precisely because the
project sponsor, the regulators, and environmental interest groups
couldn't agree on what method of cost-benefit analysis to apply in
the particular case.

Moreover, the methodologies are sloppy. For example, benefits
of an environmental regulation or decision are commonly determined
by asking people how much they would value the results. This
approach makes the fate of regulation and projects directly
dependent upon the shifting winds of public opinion, and upon
cultural trends which may vary greatly from region to region, and
from year to year.

But the pottom-line limitation with cost-benefit analysis is
really more serious than that. Ultimately, the application of cost-
benefit techniques to environmental issues almost always winds up
dealing with apples and oranges. It assumes that we can reduce to
a common denominator things that actually have no common
denominator. The c¢osts of environmental regulation =-- or the
benefits of a particular project -- can often be gauged in dollars.
However, the benefits of regulation ~- the environmental costs of
projects -=- cannot be realistically gauged in this way. The costs
are often long-term, often cumulative, and sometimes involve human
health and welfare. I do not think we can reduce these to dollars.
Ultimately, we cannot escape making choices about our values. And
even if we were willing to try reducing everything to dollars, the
long-term costs of many projects really can't be known with much
certainty. Twenty-five years ago, construction of an asbestos
factory in downtown Portland would have received a favorable cost-
benefit analysis.

So what does one do? In my own thinking, I begin with a few
basic principles. First, we share a common interest in preserving
the health and well«being of ourselves and future generations, and
i keeping Maine a pleasant place to live. Second, we acknowledge
that Maine is not a very pleasant place to live if people are
unemployed. Third, we recognize that some industries, given the
state of technology today, are really not environmentally good ~--
they have bad consequences and should be rejected even though they
might provide jobs. This leads us to want to do everything possible
to make Maine attractive to companies that don't harm the
environment, and to make make environmental compliance as
reasonable a process as possible. Finally, I think that we
recognize that environmental science and regulation are imperfect
efforts that can and should be be honed and inproved all the time.
And we try to create a structure that insures that that will
happen.
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Sec. EOEA
Dept DEP
Program DEP

Critical Committment 3: Streamline Regulatory Process

Description: A major part of DEP's management challange is to
obtain maximum environmental protection from each and every budget
dollar that has been allocated to it. Regulatory reform is a major
¢omponent ©of the stratagy to meet this challange. Achieving the
regulatory reformsg identified below as well as additional raforms
to be identified in the future will improve agency effactiveness
in seaveral ways. They will contribute to more streamlined DEP
operation by privatizing operations where appropriate, raising
requlatory thresholds in areas where environmental protection will
not be compromised and seeking to repeal duplicative or unnecessary
statutory regquirements. These changes will streamline and improve
the internal operation of the department as well as make compliance
with environmental regulatlons easier for the regulated community.,

Lagislation reguired: in some cases,as noted

Action Steps: .
~Propose statutory changes to the 21E hazardous waste site cleanup °
program to privatize many functions, speed the pace of both”
publicly and privately funded cleanups, permit more rapid discovery
of currently unknown waste sites and ldentify a stable, long-term
funding source.

Dates: propose legislation: completed

sacure passage; 10-91

~Initiate a process to adopt regulations governing the beneficial

re~use of sludge consistent with new federal standards. This will
significantly extend landfill capacity and reduce the. need to
incinerate sludge.

Date: 12~-91

-Propose statutory or regulatory changes to consolidate into a
single filing the large number of permit applicationz now requlred
for asbestos removal

Date: 10-91

-Adopt revised regulations for domestic sewer connection permits,
ralsing the threshold from 2,000 gallone per day to 15,000 gallons
per day, thereby removing entirely from regulation a broad spectrum
of projects.

Date 95-91

-Make a clear statement of intent that Massachusetts will use EPA-
approved federal ailr toxics standards as they are promulgated and
replace the state's Allowable Ambient Limit Standards. This will
streamline the process of compliance with air pollution regulatory
requirements

Date: ©Pending Governor's approval
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-Propose statutory repeal of the state’'s Community Right to Know
requirements for industry. This program has been superseded by
federal "SARA Title III requirements and 1s no longer being
implemeted by the department due to budget cuts. This change would
relieve industry of duplicative regulatory regquirements,

Date: Pending Governor's approval

~Ensure expedited and coordinated review and processing of all
activitieg\actions needed by "MegaProject" applicants (Central
Artery\Third Harbor Tunnel & Boston Harbor Cleanup). This will be
acconplished through the development of a holistic approach to
these activities at DEP, in particular the development of a special
"Boston Harbor" unit to oversee and coordinate these activities.
Date: Oryolng

-Develop Generic Water Quality Certifications (necessary for
dredging and filling in Massachusetts waters and wetlands) rather
than individual certifications in c¢ades where sgites meet
established c¢riteria and environmental impact is minor. This reform
eliminated a duplicative review that was being conducted and freed
staff to work on more complex projects.

Date: Completed

-Revise Cross Connection regulations to establish additional
categories of regulatlon such that retrofitting of some existing
flre prevention sprinkler systems with backflow prevention deavices
is no longer necessary. This change will save Massachusetts
business approx. $100,000 per year., New or substantially modified

.8ystems will have to comply with existing regulations.

Date: Regulations finalized 11\91

Fiscal Effect:

Inmplementation of these and additional regulatory reforms will
enable DEP to increase 1its efficiency and obtain the most
environmental protection from the funds appropriated to the agency.

Key Fiscal Assumptions and Projections:
-Appropriations not reduced from current levels
—-Revenue projections are realized

Sarvice Impacts:

Service impacts described in each action step. In general terms
the level of environmental protection provided after implementation
of a regulatory refornm will be equal to or greater than that which
exlsted prior to the reform.
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*Submitted pursuant to Public Law 1991, Chapter 606"

STATE OF MAINE

IN THE YEAR OF OUR LORD
NINETEEN HUNDRED AND NINETY-TWO

AN ACT Concerning Economic Impact Analysis
in Agency Rulemaking.

Be it enacted by the People of the State of Maine as follows:

5 MRSA §8052, sub-§5, 1lst ¥ is amended to read:

5. Written statement adopted. At the time of adoption of
any rule, the agency shall adopt a written statement explaining
the factual and policy basis for the rule. The agency shall
address the specific comments and concerns expressed about any
proposed rule and state its rationale for adopting any changes
from the proposed rule, failing to adopt the suggested changes
or drawing findings and recommendations that differ from those
expressed about the proposed rule. The agency shall also
address an mme an ncerns regardin he fiscal or

economic impact of the proposed rule that were raised during
the public comment period and shall state its rationale for
accepting or rejecting those comments in formulating its final

fiscal an nomi im nalysis.

Office of Policy and Legal Analysis Draft .......... .....Page 1



5 MRSA §8052, sub-§5-A is amended to read:

5-A. Impact on small business. In adopting rules,.the
agencies shall seek to reduce any economic burdens through
flexible or simplified reporting requirements and may shall
seek to reduce burdens through flexible or simplified
timetables that take into account the resources available to
the affected small businesses. The agency may shall consider
clarification, consolidation, or simplification of __or
dlffgrgncg in, compliance or reportlng requ1rements, excepting

1 n f rtain f rul h £
r rath han ign ndards Th n shall
rmin h conomic im f the rul n small businesses

and every ten years shall review each rule to determine the

continuing need for its existence an o determine how that

ill f he cumulativ conomic im f all rules on
small businesses at that time. For the purposes of this
subsection, "small business" means businesses that have 20 or
fewer employees and gross annual sales not exceeding $2,500,000.

5 MRSA §8057-A, sub-§§1&2 are amended as follows:
§8057-A. Preparation and adoption of rules

1. Preparation of rules. At the time that an agency is
preparing a rule, the agency shall consider the goals and
objectives for which the rule is being proposed, possible
alternatives to achieve the goals and objectives and the
estimated 1mpact of the rule cri his subse
and in subsection and in §QQ§;Q 8052, §ub—§5—A The
agency's estlmatlon of the impact of the rule shall must be
based on the information available to the agency and any
analyses conducted by the agency or at the request of the
agency. The agency shall establish a fact sheet that provides
the citation of the statutory authority of the rule. In
addition, the agency, to the best of its ability, shall also
include in the fact sheet the following:

A. The principal reasons for the rule;

B. A comprehensive but concise description of the rule
that accurately reflects the purpose and operation of the
rule;

C. An estimate of the fiscal impact of the rule; and

D. An analysis of the rule, including a description of how
the agency considers whether the rule would impose an

economic burden on small business as described in section
8052, subsection 5-A.
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2. Additional information for existing rules. For
existing rules having an estimated fiscal or economic impact
greater than $1,000,000 or woul ause a major increase in
costs or prices or significantly adversely effect competition,

employment., investment, productivity or innovation, the fact
sheet shail must also include the following:

A. A description of the potential costs of the rule
including effects that cannot be quantified in monetary
terms;

B. A description and examples of individuals, major
interest groups and types of businesses that will be
affected by the rule and how they will be affected;

C. A description of the benefits of the rule including
those that cannot be quantified; and

D A rmination of the ne enefi he rule
5 MRSA §8065 is enacted to read: e
06 Negotiated rulemakin
If the head of the agency determines that the use of a
committee to negotiate rulemaking is in the public interest, an
agency may establish a committee to negotiate and develop a
be rule, Th i mu nsist of rsons

significantly affected by the rule and persons representing the
proposing agency.

STATEMENT OF FACT

This bill represents a majority recommendation of the
Commission to Study State Permitting and Reporting
Requirements. It is one of 4 bills and 1 resolution being
submitted by this Commission.,

Current law requires a benefit/cost analysis of existing
rules with a fiscal impact of over $1,000,000. This bill
requires such an analysis of all rules having a fiscal or
economic impact over $1,000,000 or that would cause a major
increase in costs or adversely affect competition, employment
or investment.

Current law requires that during rule preparation the
preparing agency estimate the impact of the rule. This bill
defines the word impact as meaning fiscal impact in the case of
all rules, and economic impact in the case of small business
and benefit/cost analysis in the case of rules with a major
fiscal or economic impact.
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Current law requires that an agency seek to reduce the
burden of a rule on small business through simplified reporting
and allows the agency to reduce it through simplified
timetables and consideration of simplified compliance
requirements. This bill requires that the agency reduce the
burden by the use of simplified timetables and by the
consideration of simplified compliance requirements and,
additionally, requires consideration of different compliance
requirements, excepting small business from certain rules, and
the use of performance standards. It requires that an agency
determine the economic impact of a proposed rule on small
business and review every 10 years each existing rule as it
effects small business to determine its continuing need and its
contribution to the total economic impact of regulation on
small business.

This bill allows an agency to establish a committee to
negotiate the making of a rule.
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"Submitted pursuant to Public Law 1991, Chapter 606"

STATE OF MAINE

———— ————— —— ——

IN THE YEAR OF OUR LORD
NINETEEN HUNDRED AND NINETY-TWO

AN ACT to Provide Regulatory & Permitting
Assistance to Businesses

Emergency preamble. Whereas, Acts of the Legislature do not
become effective until 90 days after adjournment unless enacted
as emergencies; and

Whereas, Maine is suffering a severe recession that impacts
the business community; and

Whereas, the process of obtaining permits and licenses is
seen by business as costly and time consuming; and

Whereas, many other states have found various regulatory and
permitting information, assistance, advocacy and l-stop centers
to be of assistance to the business community; and

Whereas, under its broad general mandate the Department of
Economic & Community Development currently performs some
information and assistance functions which might well be
eliminated by the budget crisis since they are not currently
explicitly required by law; and
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Whereas, in the judgment of the Legislature, these facts
create an emergency within the meaning of the Constitution of
Maine and require the following legislation as immediately
necessary for the preservation of the public peace, health and
safety; now, therefore,

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 5 MRSA §13062, sub-§4 is enacted to read:

Advoc Th irector shall adv usiness
before the Legislature and the various state agencies with
r 0 new laws an ul nd. scinding exigtin

laws and rules.

Sec. 2. 5 MRSA §13063, sub-§§3 & 4 are enacted to read:

3 mprehensive Permit Information Th irector shall
develop and maintain a program to provide comprehensive
n ion on i i for siness undertaki

projects and activities and to make that information available
to _any person. This program must function as follows:

A. N la n £ he effectiv e of this

section each state agency required to review, approve or

ran rmi f busi ndertakin projects., and

activities shall report to the office in a form prescribed
h ffi n h f review, approval and permi
ini cy. A i ion for

applicable agency rules and the estimated time period

n ry f mit appli ion consideration based on

experience and statutory or regulatory requirements must

accompany each state agency report.

B, Each state agency required to review, approve or grant
mi for in ndertakin roj n ctiviti
1 n i r u n aragraph A of
this subsection. provide the office, for information

r s onl a_repor f an W rmi r modification

of any existing permit., together with applicable forms,
rules, and information required under subsection 1 and 2 of

this section regarding the new or modified permit. In
rder that the department's information may be curren no

new or modified permit may become effective until 30 days
after the office has been provided with the report,

rovided, however hat the da riod ma dispensed
with for any new or modified permit adopted as an emergency
measure in accordance with the provisions of the
Administrative Procedure Act, When any new or modified
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permit is adopted as an emergency action in accordance with
the provisions of the Administrative Procedure Act, the
office must be notified of such action by the adopting
state agency within five days after the effective date of

such action.

C. The office shall prepare an information file on state
agency permit requirements upon receipt of the state agency
T rt d all develop methods for i maintenance, .
revision, updatin nd rea accg

D. The office shall provide comprehensive permit
information on the basis of the information provided to it
under this subsection. The office may prepare and
distribute publications, guides, and other materials based
upon the state agency reports and the information file,
which will serve the convenience of permit applicants and
which will explain permit requirements affecting business,
including requirements involving multiple permit or
multiple state agencies.

4, Permit Assistance. Within 90 days of the effective
date of this act the director shall set up procedures to assist
applicants in obtaining timely and efficient permit review and
the resolution of issues arising therefrom. These procedures
must include the following;

A, Any applicant for permits required for a business

ndertaki rojec r activi must be allowed to confer
with the office to obtain assistance in the prompt and

efficient processing and review of applications,
B. The office shall, so far as possible, give assistance;

n r I _ma ignate an officer or emplovee of
the office to act as an expediter with the purpose of:
facili in n ts for the applica with
state agencies responsible for processing and
reviewing permit applications:
2 rrangin nferen o clarif he interest and

requirements of any state agency with respect to
permit applications;

considering with ate agencies the feasibilit

of consolidating hearings and data required of the
applicant:

4 agsistin he applicant in the resolution of

outstanding issues identified by state agencies,
including delays experienced in permit review;
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coordinating federal, sta nd 1 mi
review ion h xten ractica ;

(6) assigning processing priorities to applications

based on their impact on the State's economy and
conveying that prioritization to the appropriate
department.

Sec. 3. Business License Center Study

The Department of Economic & Community Development shall
convene a task force to study the feasibility of establishing a
business license center. The Department shall invite all
agencies that issue business licenses to appoint a
representative to serve on the task force.

The purpose of the center would be to provide an
accessible, and efficient one-stop system for the business
community to acquire and maintain the state licenses necessary
to conduct business. Objectives of a one-stop licensing system
include reduction of the paperwork burden on business, and
elimination of obsolete and duplicative licensing requirements.

The task force shall address and make recommendations on
the types of licenses appropriate for processing at a one-stop
licensing center, and on the delegation of legal authority to
issue licenses. The task force shall make a progress report to
the Committee on Housing and Economic Development within 60
days of the effective date of this Act with a copy to the
Executive Director of the Legislative Council. The task force
shall present its final report to these parties no later than
January 30, 1993. The final report must include cost estimates
for establishing and operating a business license center, and
an implementation plan.

Sec. 4. Emergency clause. In view of the emergency cited in the
preamble, this act shall take effect when approved.

STATEMENT OF FACT

This bill represents a majority recommendation of the
Commission to Study State Permitting and Reporting
Requirements. It is one of 4 bills and 1 resolution being
submitted by this Commission.

This bill requires that the Department of Economic and

Community Development act as an advocate and ombudsman for the
business community relative to State laws and rules. It also
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‘requires that the Department have a central clearing house for
information on permitting. Lastly, it requires the Department
to convene a task force to make recommendations relative to the

establishment of a l-stop permitting center.

Office of Policy and Legal Analysis Draft .......e.oee....






LR #3641
Sponsor: ..
Drafted by: JBK
Date: 12/16/91
Doc. #3201lLHS

(EMERGENCY)

SECOND REGULAR SESSION

- — . —— ————————— —— - " i ot ) (it Gt s o S S VN i G T Wt T St o s T ) O W W " S W AP il — o . S S —— f—

“Submitted pursuant to Public Law 1991, Chapter 606"

STATE OF MAINE

IN THE YEAR OF OUR LORD
NINETEEN HUNDKRED AND NINETY-ONE

AN ACT to Revise the Purpose of the Board and Department
of Environmental Protection and to Temporarily
Exempt Certain Activities from Needing
Permits Under Two Environmental Acts
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Emergency preamble. Whereas, Acts of the Legislature do not
become effective until 90 days after adjournment unless enacted
as emergencies; and

Whereas, the Maine economy is experiencing a major recession
which seriously impacts the creation of employment
opportunities; and

Whereas, the time required to obtain an environmental permit
is on occasion a detriment to the efficient conduct of business
in Maine; and

Whereas, it is felt that temporarily exempting certain
activities from the necessity of obtaining a permit under the
Natural Resources Protection Act and the Site Location Act
would provide a needed incentive for job creation; and
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Whereas, it is difficult for environmental protection .
agencies to give consideration to the impact on business in
rulemaking under their present legislative mandate; and

Whereas, in the judgment of the Legislature, these facts
create an emergency within the meaning of the Constitution of
Maine and require the following legislation as immediately
necessary for the preservation of the public peace, health and
safety; now, therefore,

Be it enacted by the People of the State of Maine as follows:
Sec.1. 38 MRSA §341-A, sub-§1 is amended to read:
1. Purpose. The department shall prevent, abate and

control the pollution of the air, water and land and preserve,
improve and prevent diminution of the natural environment of

the State i anner tha nhanc ali f 1if omi
climate and the protection of natural resources, while

minimizing the impact of environmental requlations whenever

possible. The department shall protect and enhance the
public's right to use and enjoy the State's natural resources
and may educate the public on natural resource use,
requirements and issues.

Sec. 2. 38 MRSA §341-B is amended to read:

The purpose of the Board of Environmental Protection is to
provide informed, independent and timely decisions on the
interpretation, administration and enforcement of the laws
relating to environmental protection and to provide for
credible, fair and responsible public participation in
department decisions. The board shall fulfill its purpose
through rulemaking, decisions on selected permit applications,
review of the commissioner's licensing and enforcement actions
and recommending changes in the law to the Legislature. The

board shall perform its duties in a manner that enhances
quality of life, economic climate and the protection of natural
regsources, while minimizing the impact of environmental

.

lations whenever i

Sec. 3. 38 MRSA §480-V is enacted to read:
480-V Temporary exemptions '
A rmit is n required for the following activities:

1 av i rav i covering up to 25 acres;

2, Subdivisions. All residential and commercial

ivisions :
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Wetland Activities that eff no more than 1 acr
f Cl W n

4, Buildings., Buildings that meet any one of the
following criteria:

A. Have a ground area of less than 75,000 square feet:
B, Have a floor area of less than 150,000 square

feet; or

C. Have a total project area of less than 5 acres; and

5. Department of Transportation. Projects of the i

Department of Tran rtation which have bheen designed b
licen a ngineers

Person nd in h iviti must ide by all
1li le laws and rul and are subject all enforcemen
action and penalties provided by law and rule,
rson nni activi listed in thi ubsectio

shall notify the department prior to its initiation, provide
information required by the board, and notify the department on
completion of the activity and on any variance in information
concerning the activity from that reported to the department at
the activity's inception.

The Commissioner shall adopt by rule activity fees
sufficient to cover the cost of monitoring and inspecting
activities covered by this subsection. A person may not
initiate activities described in this subsection until these
fees are paid,

Thi ion is r al April 1, 1994

Sec. 4. 38 MRSA §488, sub-§8 is enacted to read:
8. Temporary exemptions. A permit is not required under

hi rticle for the followin ctivities:

A, Gravel pits covering up to 25 acres;
B. All residential and commercial subdivisions;

C. Activities that effect no more than 1 acre of Class 3
wetlands; and

D, Buildings that meet any one of the following criteria:

l. Have a ground area of less than 75,000 square feet;

2. Have a floor area of less than 150,000 square
feet: or .
3. Have a total project area of less than 5 acres.

Office of Policy and Legal Analysis Draft ............... Page 3



E, Proi he Departmen f Transpor ion which

have been designed by licensed State engineers,
A person planning any activity listed in this subsection

shall notify the department prior to its initiation, provide
information required by the board, and notify the department on
completion of the activity and on any variance in information
concerning the activity from that reported to the department at
the activity's inception.

Persons conducting these activities must abide by all
applicable laws and rules and are subject to all monitoring and
enforcement proceedings,

The Commission shall adopt by rule activity fees sufficient to
cover the cost of monitoring and inspecting activities covered

hi u ion A rson _mav n initia such activities

until these fees are paid,
This subsection is repealed April 1, 1994,

Emergency clause. In view of the emergency cited in the
preamble, this resolve shall take effect when approved.

STATEMENT OF FACT

This bill represents a majority recommendation of the
Commission to Study State Permitting and Reporting
Requirements. It is one of 4 bills and 1 resolution being
submitted by this Commission.

This resolution indicates the Legislature's support for an
institute for environmental studies which the University of
Southern Maine proposes to establish.

This bill requires the Board and Department of
Environmental Protection to perform their duties in a manner
that includes the enhancement of the State's economic climate
and that minimizes the impact of environmental regulations.

For a 2-year period, the bill exempts four types of

activities from the necessity of obtaining permits under the
Natural Resources Protection Act and the Site Location Law.

Office of Policy and Legal Analysis Draft ........ccve.. .Page 4



LR #3644
Sponsor:
Drafted by: JBK
Date: 12/16/91
Doc. #2661NRG

SECOND REGULAR SESSION

"Submitted pursuant to Public Law 1991, Chapter 606"

STATE OF MAINE

IN THE YEAR OF OUR LORD
NINETEEN HUNDRED AND NINETY-TWO

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 12 MRSA §685-B, sub-§1, {C is amended to read:

C. No person may commence any construction or operation of
any development without a permit issued by the commission.

The commission may waive the requirement of a hearing for
any person having received approval by the Board of
Environmental Protection pursuant to the Site Location of
Development Law, Title 38, sections 481 to 488.

Approval by the commission that the proposed development
meets the requirements of subsection 4, and of the land use
standards and rules adopted by the commission shall be a
sufficient basis to support, but shall not require, a
finding by the administering agency that the development
meets the requirements of the Site Location of Development
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Law, Title 38, sections 481 to 488; the Minimum Lot Size
Law, sections 4807 to 4807-G; or the natural resource
protection laws, Title 38, chapter 3, subchapter I, article
5-A; and the rules adopted with respect to any of such
statutes, as any of such statutes, rules or regulations may
apply. Disapproval by the commission shall be a sufficient
basis to support, but shall not require, a finding by the
administering agency that the proposed development does not
meet the requirements of the Site Location of Development
Law, Title 38, sections 481 to 488; the Minimum Lot Size
Law, sections 4807 to 4807-G; or the natural resource
protection laws, Title 38, chapter 3, subchapter I, article
5-A; and the rules adopted with respect to any of such
statutes, as any of such statutes, rules or regulations may

apply.

The commission may establish standards within which
authority may be delegated to its staff, to approve with
reasonable conditions or deny applications submitted
hereunder. Any person aggrieved by a decision of the staff
shall have the right to a review of that decision by the
commission members.

The commission shall establish coordination and assistance
procedures for all land use permits issued by agencies of
the State for proposed development within the unorganized
townships and plantations. Those procedures shall, to the
extent practicable, ensure: the availability to the public
of necessary information concerning those land use permits;
the provision of assistance to applicants in obtaining
those permits from state agencies; the coordination of
application procedures, time schedules, application forms
and similar requirements so as to reduce delay and
duplication of effort by applicants and the issuing
agencies. State permit issuing agencies shall cooperate
with the commission in the development and effectuation of
coordination and assistance procedures.

When requesting review of an application by another state

agency., the commission or staff with delegated authority to
v r n lication h indica in writi th

information requested and the amount of time allowed for

h to r n When an ency fail respon

a request in the allotted time, the commission or staff
shall decide upon the application without input from that
agency unless the input is required for compliance with
federal law or regulation,

Approval by the Board of Environmental Protection of a
proposed development under Title 38, chapter 13, article 3,
shall be a sufficient basis to support, but shall not
require, a finding by the commission that the proposed
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development meets the requirements of subsection 4, and of
the land use standards and rules adopted by the .
commission. Disapproval by the Board of Environmental
Protection of a proposed development under Title 38,
chapter 13, article 3, shall be a sufficient basis to
support, but shall not require, a finding by the commission
that the proposed development does not meet the
requirements of subsection 4, and of the land use standards
and rules adopted by the commission.

Sec. 2. 12 MRSA §685-B, sub-§6-A is enacted to read:

6-A. Reports on final actions. The director shall develop
reports that categorize final actions on all permit
applications. The reports must clearly present in tabular form

he number of applications r iving final action. b ime
period, by type of permit sought, by final action. Final
action information must distinguish between decisions made by
staff and made by the commission.

The first report generated must present information for all
applications receiving final action between January 1, 1990 and
December 31, 1991. The director may choose time intervals
within this period most appropriate for consistent data
presentation. The director shall submit this report to the
joint standing committee of the Legislature with jurisdiction
in energy and natural resources matters by January 1, 1993 and
shall make copies of this report available to the public upon
request.,

nt r r mu veloped for all final actions in
calendar yvear beginning with 1992. The director shall submit a
r r f th revious ar's final ion activi h
joint standing committee of the Legislature with jurisdiction
in ener and natural re rces m rs March 1st of each

year and shall make copies of this report available to the
public upon request.,

Sec. 3. 38 MRSA §341-A, sub-§5 is enacted to read:

5. Permit applications. The department shall provide the
applicant, at time of application, an opportunity to state when
a decision on the application is desired.

Sec. 4. 38 MRSA §342, sub-§ 8-A is enacted to read as follows:

=A Reports on final action Th ommissioner shall

develop reports that categorize final actions on all license
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an rmit application The repor st clearl r nt in
tabular form the number of applications receiving final action,
by time period, by type of permit or license sought, by final
action, Final action information must distinguish between
action by the board and action by the commissioner.

h ir r r enera resent _information r all
1i ions receiving final action between Januar 1990 an
1 The rtment m h e time interval
withi i ri riate £ nsi n ata
presentation. The commissioner shall submit this report to the
ioin ndin i isgl wi jurigdiction
in ener and n ral resou matter anuary 1 3 and
shall make copies of this report available to the public upon
request,

Subs nt r rts must b evel d for all final actions in
cal r r beginning wi 2 The ¢ issioner all
submit a report of the previous year's final action activity to
the joint standing committee of the Legislature with
jurisdiction in energy and natural resources matters by March
£ h ar _an hall make copie f this r rt available
h ubli nr

Sec. 5. 38 MRSA §344, sub-§2-A, A, B & C are repealed and replaced
as follows:

A, For each permit for which a fee is charged the
department shall establish a time schedule for action by
artmen n rmi Th hedule a
on the length f time appropriate for different
categories of permit applications. When the department
rmi iz nov i r hnical
ifficul h he a n f _work requir he
department in processing a permit application will exceed
factor of tw r mor h moun f work assumed as
the basis in establishing a permit application fee and can
n mplet within the s ule for timel ction

14 1 ha rmi 1i ion d rtment ma

establish alternate fee and time schedules. In setting up
the time schedules, the Department shall consider as a
desirable goal, but is not required to adopt. the
processing of 60% of applications within 90 days., 75%
within 120 days, 85% within 150, and 97% within 220 days.

B. Within 14 working days from receipt of an application,
the Commissioner shall inform the applicant whether the

rmit m h rmi rul rovisions under subs ion
7 and within 30 da from receipt of the application shall

inform the applicant whether the application qualifies for

a ! 1 f n me s le. £ th
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application does not qualifvy for either program, within an

additional 3Q days the department shall inform the .
applicant what the application fees and scheduled decision
date are for the applicant's project.

. If the licant has provided a desired ision te
the department shall inform the applicant of the additional
that woul requir o m h ired da r, if

the date is less than 90 days from acceptance of the
application and can not be met, the fees required to meet
the earliest possible decision date. Notwithstanding
section 352, if the applicant wishes a date earlier than
the schedule for timely action, the Commissioner and the
applicant shall agree on a fee and a time schedule., The
Commissioner may not achieve such accelerated processing by
delaying the processing of applications for which
accelerated processing was not requested but shall utilize
additional resources, if necessary, to meet the accelerated

a . Persons who feel that their petitions hav een
1 a 1 under th rovision f ion 34

If the Commissioner does not respond within the time

periods specified in paragraphs B and C., the applicant may

appeal to the Fee and Time Schedule Advisory Committee
which shall investigate and mediate the appeal.

Sec. 6. 38 MRSA 344, sub-§2-A, D, Eand F are enacted to read:

D. If the Commissioner fajils to meet a time schedule in
rule or agreed to with the applicant., the Commissioner

hall r rn _the applicant's £ and ntin Wwork on
the application. The Commissioner shall pay the applicant
100 for ch at th ecision on th

application fails to meet the agreed upon date. The
Commissioner may not disapprove an application solely to

avoid the provisions of this paragraph., A person who feels

that the Commissioner has violated this provision may

a nder th rovision f tion 34

E Th mmissioner shall a in and Time Schedule

Advisory Committee and shall consult with the committee on

r s fees and tim hedules. The ittee mus
consist of representatives of industrial, commercial and
small business organizations, municipalities and
environmental organizations. The members shall serve
without compensation.

F. When requesting review of an application by another
a agenc h oar r the commissioner shall indicate
in writing the information requested and the amount of time
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llowed for the agen r n When an agen fails t
respond to a request in the allotted time, the commissioner
or board shall decide upon the application without input
fr hat agen unless the in is r ir for

compliance with federal law or regulation,

Sec.7 38 MRSA §480-Q, sub-§13 is enacted to read:

13. Land Use Regulation Commission jurisdiction. Any

activity subject to review by the Land Use Regulation
Commission.

Sec. 8. 38 MRSA §352,sub-§1 is amended as follows:

1. Fees established. The commissioner shall establish
procedures to charge applicants for costs incurred in reviewing
license and permit applications. For the purposes of this
subchapter, costs are those necessary to carry out the purposes
of this chapter and may include, but are not limited to,
personnel costs, travel, supplies, legal and computer services.

Sec. 9. 38 MRSA §352,sub-§2,JA is amended as follows:

A. Processing fees must be assessed for costs incurred in
determining the acceptability of an application for
processing and in processing an application to determine
whether it meets statutory and regulatory criteria. These

costs include performing and analyzing any environmental
monitoring n ssar c n_the application

Sec. 10. 38 MRSA §489-A is repealed and the following enacted
in its place.

§489-A. Municipal Authority

Projects are exempt from permitting regquirements under
section 485-A if the conditions of this section are met.

l. Municipal Decision. The project is reviewed and issued
a permit by a municipal reviewing authority pursuant to Title
30-A, chapter 185, subchapter I or chapter 187, subchapter IV

and the following criteria are met.

A. The municipality issuing the permit possesses a
certificate of consistency in accordance with Title 30-A,

hapter 7 bchapter II a he time the permit is issued.
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B. The proposed development is not a mining activity or
h I activi a i i ion 482

C. The department does not exert state jurisdiction
pursuant to subsection 3.

2. Review he department. Upon a tance as c lete

by the municipal reviewing authority of an application under

his s ion:

A. The municipality shall submit to the commissioner
within 14 days of acceptance by the municipal reviewing

authority, one copy of the proiject application and one copy

of the notification form provided by the commissioner:

T mmissioner shall view the application and

within 45 days of application acceptance by the municipal
reviewing authority, notify the municipality if the
department intends to exercise jurisdiction: and

C. If the department does not act within the 45-day
period, this inaction constitutes approval by the

artment a he municipal rmit hall ffective

upon ssuance

3 a jurisdiction. The department shall review
projects for municipalities certified under Title 30-A, c. 187
and may exert state jurisdiction if:

A The local viewing authori in which th ject 1
located petitions the commissioner in writing;

B, The local reviewing authority, in a municipality
adjoining the municipality in which a project is located,

ition he commissioner in writing:

.

Th roposed _proi ig located in re than one

municipality.
State jurisdiction must be exerted within 45 days of the

application being accepted as complete by the municipal
reviewing authority., The Commissioner exerts jurisdiction by
notifving the municipal reviewing authority in writing of the
department's decision to review the application under this
subsection,

4. Appeal of decision by commissioner to review. An
aggrieved party may appeal the decision by the commissioner to

xert or not exert a jurisdiction over the proposed proiject
to the board. Review and actions taken by the department are
i t to a al procedures governing the artment under

section 341-D, subsections 4 and 5.
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5. Joint enforcement. Any person who violates any permit
issued under this section is subject to the provisions of
section 349, in addition to any penalties which the .
municipality may impose. Any permits issued or conditions
imposed by a local authority must be enforced by the
commissioner and the municipality that issued the permit. .

Sec. 11. Land & Water Resources Council Study

1. Purpose. In keeping with its responsibility of
evaluating Maine's environmental regulatory system, the Maine
Land & Water Resources Council, as established by Executive
Order 9 FY 80/81, shall report to the Joint Standing Committees
on Energy and Natural Resources and Housing and Economic
Development by January 1, 1993 concerning methods of
simplifying the environmental permitting process in order to
make it less time consuming for the applicant.

2., Prior research. In preparation of this report the
Council shall review pertinent portions of the following
documents:

A, The Report of the Special Commission on Governmental
Restructuring, 1991

B. Report of the Governor's Business Task Force, Oct. 1990

C. Maine Department of Environmental Protection
Management Study, Peat, Marwick, Main, February 1988

D. Report on the Environmental Regulation Process by the
Maine Development Foundation, Jan. 1983

E. Report to the Governor by the Citizens Commission to
Evaluate the Department of Environmental Protection,
Jan. 1982

3. Affected Interests. The Council shall consult with the
following agencies or organizations:

. The Maine Business Advisory Council;

The Maine Chamber of Commerce;

The Maine Audubon Society;

The Natural Resources Council of Maine;

The Maine Development Foundation;

The Ecology and Economics Forum (Eco-Eco); and
The Environmental & Economic Council of Maine.

a"dmoQoy
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. 4. Specific Issues. The Council shall include, but not be
limited to, the following in its study.

A. Extending permit by rule;

B. Extending the use of performance standards rather than
design standards;

C. Whether specificity & clarity in environmental laws

and requlations should be increased and the issue of
permit flexibility in this regard; and

D. Requiring agencies to adhere to specific deadlines for
permit processing, including the following issues:

(1) Whether deadlines should be set by the
Legislature, the commissioner, or an advisory
committee

(2) Whether these deadlines should vary by type of
permit

(3) Whether these deadlines should be for all permits
or a certain percent of permits, e.g. 85% in 90

days
(4) How to prevent the rejection of permits in order
. to meet deadline requirements

(5) What should be the penalties for failure to meet
deadlines; e.qg.

- fines,

-~ refunded fees,

- approval without permit,

- approval under permit by rule,

E. Increasing cross-media regulation and enforcement.

F. Utilizing economic incentives.

STATEMENT OF FACT

This bill represents a majority recommendation of the
Commission to Study State Permitting and Reporting
Requirements. It is one of 4 bills and 1 resolution being
submitted by this Commission.

This bill requires the Department of Environmental
Protection and the Land Use Regulation Commission to develop
annual reports categorizing final permit actions. This bill
directs the Department of Environmental Protection and the Land
& Water Resources Council to act upon a permit application
without input from other agencies if those agencies have failed
to respond to a written request for review within the
designated time.
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Sections 4 and 5 of this bill require that the Department
of Environmental Protection develop a time schedule for the
various steps required in processing a permit. The bill
requires the department to appoint a Fee and Schedule Advisory
Committee to advise in the setting of these schedules. It
provides guidelines on the percentage of permits that should be
processed within various time periods. The bill requires that
the department provide to applicants that wish an earlier
completion date an indication of the additional fee that this
would require. It requires that any application be processed
within 90 days if a special fee is paid.

If the department fails to meet a scheduled or agreed upon
time for completion, the department is required to refund the
application fee, continue to process the permit and pay the
applicant a $100 a day fine for each day that processing
exceeds the agreed completion date.

Section 6 of this bill exempts activities reviewed by the
Land Use Regulation Commission from permitting under the
Natural Resources Protection Act.

Section 7 abolishes duplicate review of projects under site
law when the municipality reviewing the project has a
comprehensive plan certified by the Office of Comprehensive
Planning and the Department of Environmental Protection does
not act to exert state jurisdiction.

Section 8 and 9 of the bill reasserts the authority of the
Commissioner of the Department of Environmental Protection to
charge application fees .sufficient to cover all cost of
processing permit applications.

Section 10 requires the Maine Land Use Regulation
Commission to develop recommendations for the Joint Standing
Committee on Energy and Natural Resources concerning methods of
simplifying the environmental permitting process in order to
make it less time consuming for the applicant. This Council
was established by Executive Order 9FY 80/8l1, March 24, 1981.

-

Office of Policy and Legal Analysis Draft .....ceevenacns Page 10



LR #3645
Sponsor:
Drafted by: JBK
Date: 12/16/91
Doc. #3205LHS

SECOND REGULAR SESSION

*Submitted pursuant to Public Law 1991, Chapter 606"

STATE OF MAINE
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IN THE YEAR OF OUR LORD
NINETEEN HUNDRED AND NINETY-TWO
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JOINT RESOLUTION SUPPORTING CREATION
OF THE WOLFE NECK INSTITUTE
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Be it enacted by the People of the State of Maine as follows:

Whereas, one of the most difficult decisions facing the
State is the balance between environmental protection and
economic development; and

Whereas, one of the weakest components of environmental
policy and regulation is the link between science and the
policy making and regulatory process; and

Whereas, there is a lack of objective scientific data
concerning many of the benefits and costs of environmental
regulation and a lack of understanding of the methodologies for
evaluating this data; and

Whereas, at the State level the environmental regulatory
process has almost no research and development function; and

Office of Policy and Legal Analysis Draft ............... Page 1



Whereas, it is very important and appropriate for a State
such as Maine to have an institute for environmental studies;
and A

Whereas, the Environmental Protection Agency, through its
new Office of Environmental Education and its Office of
Technology Transfer and Regulatory Support, has recognized the
importance of many of the things proposed by the University of
Southern Maine and has funds available to help support such
activities; and

Whereas, the University of Southern Maine has proposed an
institute for environmental studies to be called the Wolfe Neck
Institute which addresses these issues and problems, and which
will include a baccalaureate degree in environmental science
and policy, and applied research function available to the
regulatory community and a conferencing and outreach function;
now, therefore be it

Resolved: That we, the members of the 115th Legislature now
assembled in the 2nd Regular Session, support the concept of an
environmental study institute as proposed by the University of
Southern Maine and support priority being given to its funding
at such time when the State's budgetary situation allows such
funding; and be it further

Resolved: That we respectfully request that the members of
the Maine Congressional Delegation support efforts of the
University of Southern Maine to obtain funding for their
institute from the Office of Technology Transfer and Regulatory
Support and the Environmental Education Grants Program of the
Office of Environmental Education of the Environmental
Protection Agency and assist the University in identifying
other funding sources with that agency; and be it further

Resolved: That suitable copies of this resolution, duly
authenticated by the Secretary of State, be transmitted to the
Chancellor and Chairman of the Board of the University of Maine
System, to the President of the University of Southern Maine,
and to each member of the Maine Congressional Delegation.

STATEMENT OF FACT

This bill represents a majority recommendation of the
Commission to Study State Permitting and Reporting
Requirements. It is one of 4 bills and 1 resolution being
submitted by this Commission.

This resolution indicates the Legislature's support for an

institute for environmental studies which the University of
Southern Maine proposes to establish.
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November 19, 1991
TO: Commission to Study State Permitting & Reporting
Requirements
FROM: John B. Knox, Legislat %&r t
4
SUBJ: Case Studies //

At its last meeting the commission asked for case studies
of licensing requirements facing a typical grocery store,
restaurant and hardware store. The results are attached. The
first two were provided for the trade association for those
businesses, while the third was provided by a store suggested
by a commission member.
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The following is a partial list of requirements for permits,
licenses, posters and forms that must be kept by persons operating
restaurants and hotels in the State of Maine. These may include
federal as well as state. We would suggest you contact the agency
involved to see if the rule applies to you.

Maine Dept. of Manpower Affairs
Employment Security Commission

Wage and Hour Poster
Notice relative to the regulations

of employment of men, women and
children (required)
State unemployment number issued

Child Labor law work permit
(under 186)

Wage and Hour poster (required).

Poster (optional)

Poster & Forms (required)

OSHA Poster and three forms
(required)

Eating License

(based on seating capacity
$3 per seat/ min 45

max $125)

Victualers License
Liquor License

Entertainment License

Retall Seafood Dealers License
$85

Special Tax, Liquor, Beer &
Wine due June 30-each year
$250

Unemployment Compensation Div.
20 Union Street
Augusta, ME 04333

Superintendent of School where
restaurant is located

U.S. Department of Labor
Employment Standards Admin.
Wage and Hour Division
Augusta, ME 04333

289-3331

Maine Human Rights Commission
31 Western Ave.

Augusta, ME 04333

289-2326

Industrial Accident Commission
Capitol Shopping Center
Augusta, ME 04333

289-2259

Department of Human Services
State House

Augusta, ME 04333

289-2226

Department of Health & Welfare
Division of Health & Engineering
Augusta, ME 04333

289-5671

Municipal office (local)
Maine Bureau of Alcoholic Bev.

Augusta, ME 04333
289-3720 or 289-3721

"Dept. of Marine Resources

State House
Augusta, ME 04333
289-6550

Bureau of Alcohol & Tobacco
and Firearms
(212) 264-4651



Inland Commercial Fish License
(Importing & Selling
fresh water fish - $21)

Beano License - Resort Hotels only

Dance License - $15

Life Safety Code

State Sprinkler Code

Electric Code

0il Burners Code

NETA Cooking Ventilation Code

*Title 25 Sec. 2448 (building permit

for any new or reconstruction)

Federal Employers I.D. Number

Sellers Certificate

Withholding System
(Withholding Income Tax Number)

Dance License
Exit Signs

Seating Capacity Sign

Inland Fisheries & Wildlife
State House _

Augusta, ME 04333

289-2571

Maine State Police
36 Hospital Street
Augusta, ME 04330

289-3028

State Fire Marshall Office
Dept. of Public Safety
State Street

Augusta, ME 04330

289-3473

* Laws require professional
architectural plans be
reviewed by Fire Marshall for
any new construction or
renovations over $500

Internal Revenue Service
P.O. Box 1040

Maine

800-424-1040

Dept. of Finance & Admin.
Bureau of Taxation

Sales Tax Division

State House

Augusta, ME 04333
289-2336

Dept of Finance & Admin.
Bureau of Taxation

Maine Income Tax Division
State House

Augusta, ME 04333
289-3695

Local Municipal Clerk
Local Fire Department

Local Fire Department

We recommend: Doing Business in Maine ($4.00)
A Guide to Maine Business Regulations
and Assistance Programs

Available from: Business Answers

Office of Business Development
State House Station #59

Augusta, ME 04333

This information compiled and distributed by the Maine Restaurant
Association as another service to our members.



RETATL, HARDWARE STORE: REQUIRED LICENSES *

License

Pet Shop License
Pesticides License
Seed License
Nurserymen's License

Live Bail Retail License

Supplemental Marine Bait License
0il & Solid Fuel License

Master Plumber's License

Agency Issuing License

Animal Welfare Board
Dept. of Agriculture
Dept. of Agriculture
Dept. of Agriculture

Dept. of Inland Fisheries
& Wildlife

Dept. Marine Resources
0il & So0lid Fuel Board

Dept. of Professional &
Financial Regulation

Total

10

$ 13
$150

$100

FB53

* This list is specific to a particular family-owned hardware store.
Licenses required will vary somewhat with the products sold and

services offered by a store.

2643 NRG
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;i Department of Environmental Protection
’:”F oF \Ah\\\ MAIN OFFICE: DAY BidLDING HORAITAL STREET, AUGL:37A

MAIL ADDRESS: Siate HovLze Tt or 17, Augaata 24933
207.369-7R38

DEAN C. MARNIOTT

s -
GOVEANCR COMMIZAIONER

TO: Jill ;fEOliti, Legislative Analyst
FROM: Dean®™®” Marriott, Commissioner
SUBJ: Your Request for Information

DATE: November 27, 1991

Bk sk ok S SR ok o R TR R A R RSk ok ok e sk Rk R R e S Rk Rk e KRR R K e ok sk ek e h kb o ok ko
1 have received your request for information dated Movember 25, 1951 on

behalf of the Commission to Study State Permitting and Reporting Requirements,

Unfortunately, our computer system does not allow us to query the data base, so

we have to manually calculate some information from the printouts,

Number of Pending Applications as of 9/30/91

Alr Emissions License 134
Water Discharge License (including

Overboard Discharge) 475
Site Location Permit 198
Natural Resources Protection Act Permit 174
01l/Hazardous Materials License 34
Solid Waste License 331
Other _30
TOTAL 1376

It 1s important to remember that many of thess applications are for renewals
that do not interfere with the operation of the project while their renewal is
pending action,

Unfortunately, our automated system has not matured enough yet to compare
this to previous years. I was able to look back through some previous Land
Bureau Annual Reports to gather some numbhers for comparison. The Land Bureau
caseload at the end of this Septemhar was 372, Comparahle numbers from
previous years are:

Dec. 1988 813
Dec. 1989 670
Dec. 1990 615
Sept.1991 372

To estimate review times for all types of permits is not possible through
an automated system. Attached is a chart from thz Land Bureau's 1990 Annual
Repotrt that ¢ould be helipful. -1



BUREAU OF LAND QUALITY CONTROL
15390
PROCESSING TIMES

ACCEPTED TO SIGNED

HYDRO/DAMS - - — 62X < 3 MOS.
NRPA
<> New (404) 49T < 5 MOS.
i 871 < 9 MOS.
i Transfer (5) . 1007 < 3 MOS.
: 807 < 1 MOS.
i
H Cond. Comp. (3) 677 < 2 MOS.
§ 1007 < 3 MOs.
1
"~ SITE
= HNew (95) 531 < 7 MOS.
851 < 12 MOS.
Amend (16) 507 < 6 MOS.
757 < 8 MOS.
Ly Mod. (146) 537 <2 Mos.
: 80 < 5 MOS.
Gond. Gomp. (45) ' 602 < 2 MOS.
80X < 3 MOS.
Trans. {15} 53 < 1 MOS.

80X < 2 Mos.
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State Regulations & FEconomic Competitiveness

As is the case with many legislative studies, the Commission was
faced with a very politically charged subject, one for which it was difficult
to get impartial testimony. The Commission did find the publication State
Regulations & Economic Competitiveness by SRI International (Bib. 27) to
be of some assistance in putting the subject of regulation and permitting in
Maine into some perspective. Below are some of the observations from
that publication:

A.

Cost-benefit analyses might be broadened to include the costs
and benefits of a regulatory change in terms of economic
competitiveness. Or, regulatory impact analyses might begin to
consider the impacts on competitiveness as well as on business
and government expenditures. ‘One set of criteria would look at
the impact of reform on the performance of the overall economy,
particularly in terms of measures that reflect a state’s ability to
compete In the global economy. Second, states might also
examine the impact of regulation on the availability of the inputs
or factors that are critical to the state’s ability to maintain its
competitiveness. = However, the process of introducing
com}IJetitiveness into state administrative processes regarding
regulation is not an easy one. Few states conduct complete
cost-benefit analyses of proposed reforms. These calculations are
difficult and complex even before economic competitiveness
issues are included. Estimating the economic competitiveness
impacts of regulation is much more difficult, because projecting
the future benefits is a highly speculative endeavor.

Research has show that the costs of environmental
regulations in general have not yet resulted in the movement of
industry. This is largely because at present the difference in cost
resulting from environmental regulations is far less important to
firms than factors such as access to markets, qualit{ and
availability of labor, and transportation costs. While regulations
may reduce innovation and in some cases may create enough
uncertainty to cause individual firms to choose not to open a
branch plan or new facility, the primary result of these costs is not
the closure of facilities or the loss of jobs, but the choice of many
firms not to comply with regulations, and therefore the worsening
of the toxics problem.

It appears that regulations governing hazardous waste have a
disproportionate impact on small businesses that generate small
quantities of waste. This is so for two reasons. First, there is a
high fixed cost for complying with regulations. In addition,
waste-disposal companies typically charge cheaper rates



for hauling or treating large quantities of waste. Costs of
compliance have a major impact on the prices these small
businesses charge to their customers. :

Louisiana enacted a series of laws that provided new
incentives for industry to take a more proactive stand in
addressing the toxics issue. These laws included one promoting
waste reduction as an alternative to disposal, and a law that
established an Alternative Technologies Research and
Development Trust Fund, funded by permit fees, that makes
grants to develop new methods for destroying, reducing,
recycling, and disposing of hazardous wastes.

These contrasting cases suggest that while competitiveness is
a key part of the debate over toxics regulation in many states, a
clear consensus on the kinds of reforms that are necessary to
promote competitiveness has not emerged.

The economic competitiveness connection is increasingly an
important part of the regulatory development process because
regulators and environmentalists alike are realizing that
regulations must be structured to facilitate industry compliance.

Some states have used more participatory mediation
grocesses as an alternative to the traditional regulatory process.
hese collaborative approaches have not always been fully
successful, however.

The newest approach is one that allows local governments
more flexibility and control in developing site-specific programs.

An even more advanced approach is being applied in the
EPA’s Integrated Environmental Management Projects, which
involves an attempt to look simultaneously across different media.

States have also been active throughout this decade in
designing regulatory alternatives that provide industry with more
positive Incentives, incentives for industry to be more proactive in
complying with existing regulations, and developing new
technologies and methods for more effective toxics management.

In another approach to more effective toxics management,
many states have recognized that the current process that firms
must go through to comply with regulations in itself often
imposes high costs. Many states have created new programs or



administrative processes aimed at speeding up the permitting
process. However, the majority of the states have had difficulty
addressing the issue of how to simplify a process that involves so
many jurisdictions.

States have also taken steps to give industry positive
incentives to consider and use a broader range of alternatives for
waste management, including waste treatment, waste
minimization, and recycling. The focus here has been to provide
financial incentives or, in some cases, subsidies.

Competitiveness concerns may also have been less of an issue
in the debates over toxics because the implications of these
regulations for competitiveness are much less clear. The
regulations of toxic substances have complex implications for
competitiveness - some of which are positive, some negative.
These implications are also difficult to quantif{, and therefore
difficult to understand and to deal with on a policy level. Thus,
the compleﬁ?r of the competitiveness aspects of these regulations
may also ibit the extent to which they are included in
discussions over reform.

In sum, the debate over regulatory reform has clearly
broadened to include competitiveness factors in those issues in
which the regulatory system and its goals are clearly established.
The next step will be to move to further broaden the debate over
those issues where both the regulatory issues and goals and the
competitiveness implications of regulation are more complex. this
will likely occur as the issue of competitiveness continues to
emerge as a key state priority. However, to be effective in moving
toward a better balancing of competitiveness and social concerns,
the broader debate must move beyond discussions over the
obvious costs of compliance, or the benefits of deregulation, to
consider the more varied impacts that regulation can have on
economic competitiveness.

Some states have begun to modify the administrative
processes for regulatory reform in order to consider the economic
competitiveness implications of regulations. This has resulted in
efforts to expand the range of agencies or organizations that
provide input into the regulatory process.



O.

States ‘that have tried to foster more consideration of
competitiveness issues by fostering greater communication and
sensitivity between state agencies have found that this, too, can be
difficult. " Issues of economic development and regulation have
traditionally been handled in different departments that have
relatively little contact with each other. Many states that have
attempted to do so often find that a period of information-sharing
and education must take place before these new cooperative
efforts actually result in new policy approaches. Therefore, new
regulatory processes are required that make the link clearer
between " regulations and economic competitiveness. These
processes are essential for institutionalizing this new perspective
and, hence, moving beyond the ad hoc.

The first lesson of this report is that policy makers must begin
with a deeper understanding of how regulations can affect
economic competitiveness. ile .current debates cover the
imgacts of regulation on competitiveness in a broad way, these
debates often solely address the issue of the direct costs of the
regulation, or fail to incorporate the broad range of
competitiveness implications that may exist. For example, in
today’s global economy, many states must seek to compete on the
basis of value-added as well as cost in order to preserve their
standard of living. '
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‘TO: Members of the Commission to Study State Permitting and Reporting
Requirements

FROM: Dean C. Marriott, Commissioner

DATE: October 30, 1991

T e R L e e S T s R T T E s IT I I E T T

INTRODUCTION

Some of you no doubt believe that Maine is overly restrictive when it comes to
environmental protection. Many of you would agree with the following statement:

"We don’t begrudge being made to spend money to solve a problem, but
there is a point when the regulations get so burdensome that you're
fixing problems that don’t exist."

What’s interesting is that this statement was recently made by the President of the
Louisiana Chemical Association, and that Louisiana was ranked 49th by the same study that
ranked Maine 2nd in the country for overall environmental quality. It seems some people
argue about environmental protection even where programs are evaluated as ineffective.

Recognizing this, I offer the following observations on both the value and the costs of
environmental protection.

printed on recycled paper N-1
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The Importance of Environmental Protection

In 1989, the Commission on Maine’s Future found:

"Four Mainers in five agree that the natural beauty of Maine should be preserved, even
if it means spending more public money on interfering with private investment
decisions."”

"By a two-to-one margin, Mainers disagree with the statement that our first priority
should be to get quality jobs, not to preserve natural resources.”

Given these findings, it may be tempting to place the notion of environmental
protection on some kind of higher ground--as a "feel good" kind of "cause." Isubmit that it
is, but that it is also much more: it is good for public health and good for the economy.

Consider public health: its protection is the reference point for every environmental
standard we have. Despite this, we don’t always look at program "worth" in public health
terms .

Let me give an example. There has been a great deal of attention paid to estimates
that it will cost $30 billion a year to comply with the recent amendments to the Clean Air
Act. That figure is rarely put in the context of the $660 billion we pay annually for health
care. Yet when we acknowledge that air pollution is this country’s number one threat to
public health, it clearly should be.

Context is also important when we talk of the impact environmental protection has on
the growth of business and industry. I have not seen much made of the fact that, in
Burope, the business of controlling pollution is now a $35 billion dollar industry and it is
growing. Here in the United States, a 1989 study reported that spending by business for air
pollution cleanup alone created 85,000 jobs and generated $1.3 billion in corporate profits--
a finding that corroborates a 1990 national survey in which 82% of the respondents said
that cleaning the environment means more jobs and higher income levels.

In Maine, this is certainly true. In the past decade, the fastest growing segment of our
economy has been the service industry, and environmental services from consulting to
cleanup have been a major factor in this growth, As significant as this is, perhaps more so
is the fact that a clean, healthy environment supports the continued viability of several
mainstays of Maine's economy:

Forestry - $5 billion industry/employs 30,000

Tourism - $2 billion industry/employs 66,000

Fish & Wildlife - $1 billion industry

Commercial Fishing - $450 million industry/employs 12,000
Agriculture - $500 million industry/employs 35,000
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The bottom line is that when we talk about the importance of environmental
protection, we are talking about more than just a good idea. We are also talking about
real, measurable health and economic benefits that are too often overlooked when numbers

are the focus of our attention.

Environmental Protection in Maine

1992 marks the 20th anniversary of the creation of the Department of Environmental
Protection. Our environment is dramatically cleaner than when we were created and that
has come through the growth and development of mandated programs and staff expertise.
Today we have 370 staff dealing with air quality, water quality, hazardous waste, solid
waste, oil spills, asbestos management, hydro-electric development, land development
likely to impact the environment, and protection of natural resources.such as: sand dunes,
great ponds, wetlands and significant wildlife habitat,

Clearly our plate is full, but our program is not overzealous. In fact, a recent study of
all fifty states’ environmental programs reported that Maine taxpayer support of
environmental programs falls right in the middle of the pack when compared with the other
states. With this "average" level of financial support, it is interesting to note that Maine
ranks second best in the country in terms of environmental quality and accomplishments.

This is not to say that Maine has the second most stringent environmental program in
the country. It says, in fact, that we have the second best. It is something to be extremely
proud of -- it demonstrates that Maine gets a tremendous amount of value for the amount
of funding it provides to the program.

This is especially important to recognize as we assess our current financial situation.
Chart 1 illustrates the number and type of licensing activities conducted during 1990. Our
General Fund support is depicted on Chart 2. Following the budget cuts expected this fall,
our support will dip below that for FY89, DEP staff paid out of the General Fund will drop
to FY86 levels. (See Chart 3.) That we have a track record of effectively using the
resources we receive is highly relevant under these kinds of conditions.
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Improving the Environmental Protection Process in Maine

Facing the current challenges of diminishing resources, we acknowledge the need to do
our job even better. In fact, over the past few years the Department has succeeded in
improving the efficiency of how we conduct our affairs.

The Department has reduced processing time for applicants awaiting a decision on
their application. The number of pending applications in the Land Bureau has been
cut by 68% since the Summer of 1988. The average time a permit is in the system
has also been cut by one-third.

We have expedited permitting decisions through the adoption of innovative
programs. The DEP established, and recently expanded, the Permit-By-Rule
program for certain applications filed under the Natural Resources Protection
Act. Last year over 2500 people took advantage of this innovation. We developed
a program so that some projects can be reviewed and certified at the municipal
level. This eliminates the duplication of state and municipal review for some
projects. Last session we proposed LD 1540 which would expand th1s to even more
towns. It was carried over to the upcoming session.

Through the provisions of LD 1283, enacted during the last legislative session, the
Department is able to contract with private firms for full or partial application
review. We expect that this will be extremely helpful as we continue to stress
delivery of service with limited staff resources.

The DEP has invested in regionalization to place more staff in the field closer to
where development activities are occurring. Licensing is now being done in our
offices located in Portland, Bangor and Presque Isle. We are committed to
continuing this effort to put our staff in closer touch with the public and the
regulated community.

DEP has recognized the need to make improvements and have made them as shown in
these few examples. There are many more available and more are in the works.

What the Future Holds

Looking ahead, increased automation could further improve productivity by up to
twenty percent. We are committed to continue with investments in providing staff with
the tools needed to efficiently conduct their business even during these difficult times. We
will expand our permit-by-rule program, press for more municipal delegation to eliminate
duplication, and work with applicants to improve the process.

Having said this, I would like to address my own concerns with the proceedings we are
involved in today. :
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The Statutory Charge of This Commission

There is no reason for this Commaission to focus on environmental programs of Maine.
Environmental regulation is only a fraction of the red tape business must deal with in this
state. To operate almost any place of business, one must deal with multiple federal, state
and local requirements, each of which takes time and costs money. Isuggest it would be
appropriate to focus on the full range of government oversight - not just environmental
protection.

I am dismayed that this Commission was formed as a hidden part of a bill heard late in
the last session and without reference to the appropriate committee of the Legislature. I
am also concerned that you plan to use LD 1372, the Chamber Bill, as the major focus of
your attention. That bill was held over for consideration by the Energy and Natural
Resources Committee. That is where the Chamber’s Bill should be, and will be, debated
fully. :
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- CHART 1

Department of Environmental Protection
Licensing Activities-Fiscal Year 1991

Air Bureau
113 emission source licenses processed
261 compliance inspections
343 investigation of alleged violations

Land Bureau

3,282 total applications processed including:
- 333 Site Loocation

203 Coastal Wetlands

2,348 permit by rule

1,484 investigation of alleged violations

Hazardous Materials & Solid Waste Control
1,731 response to surface and ground water oil spills

Hazardous waste facilides applications processed:

22 reatment

16 closure plans

3 storage facilities

135 hazardous waste, waste oil and biomedical waste transporters licensed
35,000 hazardous waste manifests processed

Solid waste applications processed:

188 residual landspreading sites
79 septage sites

23 transfer stations

13 compost sites

Water Bureau .
Waste discharge licenses processed:

37 municipal

35 industrial

170 commercial

373 residential

Inspectons of wastewater treatment facilities:
336 municipal

134 industial

3,614 residential/commercial

205 investigation of alleged violations



MILLIONS OF DOLLARS

CHART 2

Department of Environmental Protection
General Fund Expenditures
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CHART 3

Department of Environmental Protection
Authorized General Fund Positions
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