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INTRODUCTION TO THE REVISED EDITION

Approximately a year ago, the Corporations Section of the Maine
State Bar Association published, in'booklet form, a Proposed Maine
Business Corporation Act.  In the following pages, the Section presents
a reﬁised version of that Act.

This revised version will be the subject of a panel discussion
at the Jume, 1970, meeting of the.Maine State Bar Association; the
Corporations Section will then propose that the Association endorse
this Act for passage by the 105th Legislature..

All of the general remarks in the Introduction to the first edition
apply fully to this revised version, and those remarks are, accordingly,
reprinted here. A few additional remarks concerning this revision may
be appropriaté:

1. Perhaps the major goal of those working on the revision was
to harmonize the new law with present Maine corporation practice.
Voting requirements for various corporate actions are, for example, now
generally the same as under present law.

2. Where new developments in other states were deemed to be
desirable, an effort was made to incorporate them into this proposal.
For example, provisions allowing greater flexibility in the details of
mergers were taken from the mosf recent revision of the Delaware law.

' 3. Section numbering has, at the request of the Director of
Legislative Research, been revised to conform to the system used in
most portions of Maine Revised Statutes Amnotated. Cross reference
to the first edition, for those wishing to make comparisons, will .
present no pfoblem: in ‘almost every case, § 101 in this version was
§1-1 in the original, § 720 in this version was § 7-20 in the original,

and so forth. iii

4. "Comments" have been omitted. .It woulq have been impossible -
to meet press deadlines and also to have revised ‘the Comments to conforﬁ.
to the substantive changes made in the text. But since most of the
changes made in this revision deal with small (but important) details,
rather than general structure, the Comments in the first edition.may
still be of interest as an indication of thé source of many of the
provisions of this Act.

5. For similar reasons, the section of Proposed Forms has been
omitted. If the proposed Act is passed by the Legislature, the Section
will continue to work closely with the Secretary of State's Office in
developing official forms. The proposed forms printed in the Appendix
to the first edition should be typical of the forms which will be
suggested, although the details of several forms will require revision
to conform to substantive changes in the proposed Act.

6. The Model Business Corporation Act (ALI-ABA) was extensively
revised in 1969. For the most part, the revisions in the Model Act
are based upon the same developments which were closely followed by
members -of the Corporations Section; the changes in the Model Act are,
therefore, generally reflected in this revised text. For example, new
Section 5 of the Model Act ("Idermification") is substantially identical
to § 719.

This revised version of the Proposed Maine Business Corporation
Act has been published as a public service by the University of Maine;
we are indebted to them, as we are to the West Publishing Company, which
printed and distributed the first edition. Several law firms contributed

blocks of secretarial time in the preparation of the manuscript for

iv



reproduction., And as Reporter for this work, I would like, personally,
to acknowledge the long hours and valuable contributions of the

members of the Corporations Section.

David J. Halperin
University of Maine School of Law

May 1970



INTRODUCTION
to the First Edition

1. Policy

The corporate form is now the normal structure for business
enterprises ranging from one-man retail establishments to con-
glomerate giants. It would be surprising if a corporation code
basically dating from the 19th Century could meet the variety of
demands of these diverse businesses, even though it had been
amended regularly. '

Recognizing that Maine’s corporation code was no longer ade-
quate to meet all the needs of modern business, the Maine State
Bar Association appointed a Committee on Corporate Law Revi-
sion, now known as the Corporations Section of the Association.
Fairly early in its deliberations, the Committee retained the au-
thor as its consultant and Reporter. The present draft of a pro-
posed Maine Business Corporation Act reflects a series of agree-
ments reached within the Committee during the past two years
of work. The following policy considerations have guided the
Committee’s work:

1. In recognition of the almost universal use of the corporate
form, its use should be available with a minimum of conditions
and formalities. In particular, false formalities should not be im-
posed: e. g., it should never be necessary to have “dummy” di-
rectors or ‘‘paper” meetings. The formalities required of the
corporation should be only those necessary for proper State rec-
ords, and for protection of shareholders and creditors.

2. The corporation should have the greatest possible flexibil-
ity in its structure and procedures. Small, closely held corpora-
tions should not be bound by procedures designed to protect the
shareholders of publicly held corporations.

3. Certainty is always desirable in the law; it is of special
importance where large financial commitments are at stake. The
corporation and its advisors are entitled to such certainty, e, g.,
in determining whether a dividend may legally be paid.

4. Neither shareholders nor corporate management should
have a dominant position; the statute should be balanced, or
neutral. But by giving the corporation sufficient flexibility, each
corporation may be structured to create any desired balance be-
tween shareholders and management.

Maine Prop.Bus.Corp.Act
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II. Major Decisions

The reader may judge to what extent we have succeeded in
fulfilling these goals. The Committee believes, however, that any
attempt at meeting them must include the following decisions,
which form the fundamental basis of this draft:

1. A distinction must be drawn between a permanent (and
difficult to amend) “constitution” of the corporation—the arti-
cles of incorporation—and the less permanent procedural rules
governing the internal affairs of the corporation, which should
be relatively easy to amend—the by-laws. By drawing such a
distinction sharply, and by permitting a high degree of choice
as to which document various provisions appear in, each.corpo-
ration may be tailored to the individual needs of its creators. If
various optional provisions are put in the articles, they will be
subject to change only upon shareholder votes; and thus share-
holder control will be retained. If the optional provisions are set
out in the by-laws, they will normally be easily changed by vote
of the directors.

This choice as to structure led the Committee to select, for its
basic model, the Model Business Corporation Act promulgated by
the American Bar Foundation and the Committee on Corporate
Laws of the Section of Corporation, Banking and Business Law
of the American Bar Association. That decision, and the desire
to enhance certainty by giving a maximum of detail, led to the
further conclusion that it was necessary to propose a complete
code, rather than a collection of piece-meal amendments.

2. Even greater flexibility of corporate design should be pro-
vided than is offered by the Model Act. At one extreme, the cor-
poration with one or a few shareholders should have the charac-
teristics of an ‘“‘incorporated partnership” or proprietorship; at
the other extreme, a public corporation should conform to the
usual model. The Committee was particularly concerned with
providing greater freedom of choice for small corporations. This
has been done in two principal ways: As to the smallest corpora-
tions (in number of shareholders), the conventional board of di-
rectors may be eliminated, and the shareholders may act directly
as managers of the business. But such a structure is likely to be
inefficient or impractical in most situations; a less extreme alter-
native, therefore, permits numerous affairs of the business (e. g.,
allocation of officerships) to be settled by binding side agree-
ments among shareholders, which may or may not be written in-

‘to the corporation’s articles or by-laws.
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3. Faced with this need to go beyond the Model Act, the
Committee sought models from a variety of states, and selected
and modified those provisions which appeared best designed to
accomplish our purposes in Maine. We are indirectly indebted
to Professor Ernest L. Folk, ITI, of the University of North Caro-
lina, who guided the recent complete revision of the Delaware
Corporation Code, and played a major role in the recent complete
rewriting of the corpordtion codes of the states of North Caro-
lina and South Carolina. A review of those statutes—each very
different from the others—suggests much of the best in recent
innovations in corporate law, and particularly much that im-
proves upon the basic structure of the Model Business Corpora-
tion Act. Where possible, we have drawn upon these substantive
innovations, and upon the better statutory drafting styles.

4. We have tried, however, to create a Maine corporation code.
No matter what sources have been drawn upon for suggestions
as to style or substance, the text has been closely reviewed and
repeatedly modified to meet the needs of Maine businessmen and
Maine practitioners.

III. Areas of Particular Interest

It would be impossihle, in this Introduction, to analyze in de-
tail every provision of the proposed Act; brief Comments have
been appended to most sections for that purpose. Some of the
major items may be mentioned briefly here.

Uniform, simplified filing method: A single set of sections (§§
1-4 through 1-6) governs the execution and filing of all docu-
ments to be filed with the Secretary of State; verifications have
generally been eliminated; double and triple filings have been
eliminated by making it unnecessary to consult with the Attor-
ney General’s office (except in rare instances), and by eliminat-
ing county filings. Documents take effect when accepted for fil-
ing by the Secretary of State.

Provision for reserving or registering name: Planning a new
corporation is simplified by an optional procedure for reserving
a corporate name; corporations in other states may prevent.their
names being appropriated in Maine by registering those names
here.

Corporate purposes assumed to be general unless otherwise
stated: It will be unnecessary to specify the corporation’s pur-
poses, thus eliminating lengthy statements which must periodi-
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cally be amended; in the absence of express limitation, the cor-
poration will be authorized to engage in any lawful business not
subject to a special incorporation law. Note that this does not
change existing substantive law significantly: banks, for ex-
ample, can only be incorporated under the special law pertaining
to them.

Incorporators: Only one person is needed as an incorporator;
corporations may act as incorporators. '

Rights of securities: To eliminate uncertainty, the ability to
create securities having a wide variety of rights (e. g., converti-
bility) is expressly set ouf, as is the power to divide a class into
series; some rights of shares issued in series may be set by the

‘directors, if authorized in the articles of incorporation.

Dividends and other distributions: Clear formulae are given
for determining when dividends and other distributions may be
paid by the corporation, eliminating a major source of uncer-
tainty in the present law. The present special provision for cor-
porations with wasting assets is preserved. Special provisions
are also made for dividends by corporations which have acquired
other corporations, and holding companies.

Corporate meetings: Detailed provisions are given for the call-
ing and holding of shareholders’ and directors’ meetings, subject
in most cases to modification if the corporation decides to depart
from the statutory norm. Most important, however, is the power
to dispense with all formalities upon the unanimous agreement
of the group th‘cerned: e. g., anything requiring a meeting can
be done by unanimous written consent. Certain common law
waiver rules are codified for the guidance of both shareholders
and officers. Quorum and vote requirements may be increased
to assure protection of each person interested in a small corpora-
tion. The power of fiduciaries, minors, and others to cast effec-
tive votes is clarified, as is the power to grant an irrevocable
Pproxy.

Close corporation provisions: Unlike a few states, we elected
not to segregate all provisions pertaining especially to close cor-
porations in a separate statute or chapter, but rather to insert
them in their logical order throughout the text of the proposed
Act, leaving their use optional for those corporations requiring
them. The ability to set abnormally high quorum and voting
requirements has already been mentioned. Along the same lines
are such provisions as those permitting restrictions on transfer-
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ability of shares, permitting side agreements concerning voting
of shares, and permitting agreements concerning the allocation
of corporate offices, managerial duties, etc. Such provisions will
be available for those corporations desiring to use them, but have
no effect upon corporations not electing them.,

Right of inspection: A frequent source of doubt and litigation
in Maine, the right of shareholders to inspect shareholder lists
and other corporate records is clarified. An effort has been
made to facilitate good faith inspection requests, while deterring
frivolous requests and those made in bad faith.

Shareholders’ derivative suits: Similarly, deterrents have been
imposed to frivolous shareholders’ derivative -suits; but a suit
brought in good faith, upon reasonable grounds, will meet no
major obstacles.

Directors: A few close corporations may wholly eliminate the
board of directors; one- and two-man corporations may eliminate
“dummy” directors. (Note that even where pe.rmissiblé, it may
be poor business judgment to utilize these and some other provi-
sions; the proposed Act gives the draftsman the choice of adopt-
ing such special provisions, but does not compel their use.)

Indemnification: Following the latest Delaware revision, this
Act would not only give the corporation liberal authority to in-
demnify officers, directors, and employees against expenses in-
curred by them as a result of their holding office, it would also
give such officers, directors and employees an enforceable right
to such indemnification when they have been cleared of any claim
of wrongdoing.

Mergers and consolidations: Of particular interest is the pro-
vision permitting short form (without shareholder vote) mergers
of a 95%-owned subsidiary into a parent. Mergers and consoli-
dations may be with domestic or with foreign corporations, if
the law of the other jurisdiction permits. Shareholders’ right to
dissent and be paid the value of their shares is preserved.

Dissolution and deadlock: Procedure for the voluntary dissolu-
tion of a corporation is simplified and clarified. In case of dead-
lock, the court may grant a variety of relief so as to minimize
the resultant loss. A provision designed for close corporations
would permit the articles of incorporation to give a designated
group of shareholders the right to demand dissolution, even
though they did not constitute a majority.
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MAINE PROPOSED BUSINESS
CORPORATION ACT
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GENERAL PROVISIONS

Section

101.

102.

Short title.

Definitions.

1. Corporation or domestic corporation.
2. Close corporation.

3. Foreign corporation.

L.  Articles of incorporation or articles.
5. Shares.

6. Subscriber.

7. Shareholder.

8. Authorized shares.

9. To cancel a share.

10. To retire a share.
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109. Computation of time for giving notice.
110. Reservation of power.

111, Effect of invalidity.

§ 101. Short title
This Act shall be known and may be cited as the

Business Corporation Act.

§ 102, Definitions
As used in this Act, unless the context otherwise
requires:

1. "Corporation' or "domestic corporation" means
Lorporation

a corporation with shares formed under the laws of this

State.

2. "Close corporation" means a corporation with

shares formed under the laws of this State which, at any
given time, has less than twenty (20) shareholders of all

classes of shares, whether or not entitled to vote. For
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purposes of determining whether a corporation is a close
corporation, two or more persons owning shares of record
in their names as joint tenants shall be counted as a
single shareholder.

3. "Foreign corporation" means a corporation with

shares or other business corporation formed under the laws
of a jurisdiction other than this State.

4, "Articles of incorporation" or "articles"

means the original or restated articles of incorporation
and all amendments thereto. It includes articles of
merger, articles of consolidation, certificate of incor-
poration, and what has heretofore been designated as
"articles of agreement" for.a corporation and certificate
of. organization, and also includes special acts of the
Legislature chartering corporations which could now be
organized under general acts.

5. "Shares" or "stock" means the units into which

the proprietary interests in a corporation are divided.

6. "Subscriber" means one who subscribes for shares

in a corporation, whether before or after incorporation.

7. "Shareholder" or "stockholder" means one who is

{

a8 holder of record of shares in a corporation.

8. "Authorized shares" means the shares of all

classes which the corporation is authorized to issue.

9. To "cancel" a share means to eliminate it from
the authorized shares of the corporation.

10. To "retire" a share means to restore it to the

status of an authorized but unissued share.
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11. "Treasury shares" means shares of a corporation

which have been issued, have been subsequently acquired by
the corporation, and have not, either by reason of the
acquisition or otherwise, been cancelled or retired.

Such shares shall be deemed to be issued, but they shall
not be considered as an asset or liability of the corpo-
ration, nor as outstanding for dividend, quorum, voting

or any other purposes.

12. "Stated capital" means, at any particular time,

the sum of (1) the par value of all issued shares of the
corporation having a par value, (2) the amount of the con-
sideration received by the corporation for all issued
shares of the corporation without par value, except such
part of the consideration therefor as may have been
allocated to capital surplus in & manner permitted by
law, and (3) such amounts not included in clauses (1)
and (2) of this sentence as have been transferred to
stated capital of the corpofation, whether upon issue of
shares as a share dividend or otherwise, less all reduc-
tions from such sum as have been effected in a manner
permitted by law.

13. "Good accounting practices' means the practices

followed by reputable certified public accountants; the
Accounting Research and Terminology Bulletins, and the
Opinions of the Accounting Principles Board, of the

American Institute of Certified Public Accountants may

-be evidence of such practices.

14. - "Assets" means, at any particular time, those
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properties and rights which are properly entered in the
accounts and balance sheets of business enterprises in
terms of a monetary value, in accordance with good
accounting practices.

15. "Debts" means, at any particular time, all
those debts, liabilities and claims which either are
known to impose a fixed obligation of payment or, if con-
tingent, have sufficient possibility of becoming fixed
as to require an estimate of their probable amount, and
which should be entered in the accounts and balénce sheets
of business enterprises in terms of mohetary value under
good accounfing practices,

16. "Net assets" means the amount by which the total
assets of a corporation, excluding treasury shares, exceed
the total debts of the corporation.

17. "Surplus" means the excess of the net assets.of

a corporation over its stated capital.

18. "Earned surplus" means that portion of the surplus

of a corporation equal in amount to the balance of its net
profits, income, gains, and losses from the date of incor-
poration, or from the latest date when a deficit was
eliminated by application of its capital surplus, after
deducting subsequent distributions to shareholders and
transfers to stated capital and capital surplus to the
extent that such distributions and transfers are made out
of earned surplus. Earned surplus shall also include any

portion of surplus allocated to earned surplus in mergers

or consolidations, and in acquisitions of all or substantially
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all of the property and assets of another corporation,
domestic or foreign, and in acquisition of 75% or more
of the voting shares of another corporation incorporated
in any state, territory or possession of the United
States of America. Unrealized appreciation of assets
shall not be included in earned surplus.

19. "Capital surplus" means the entire surplus

of a corporation other than its earned surplus.
Unrealized appreciation, if entered on a corporation's
books, shall be included in capital surplus.

20. "Insolvent" means inability of the corporation
to pay its debts as they become due in the usual course
of its business.

21, "Fraud," "deceit," and "defraud" are not

limited to common-law deceit.

22. "Good faith" means honesty in fact in the con-
duct or transaction concerned; and in the case of an
officer or director, also requires the exercise of
reasonable business judgment after reasonable inquiry
into the facts. '"Bad faith" means the lack of such
honesty in fact or, in the case of an officer or
director, the failure to make such inquiry or exercise
such Judgment.

23. '"Conspicuous": A term, clause or notation
is conspicuous when it is so written that a reasonable
person against whom it is to operate ought to have noticed
it. A printed heading in capitals (as: IRREVOCABLE PROXY)

is conspicuous. Language in the body of a form (such as
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a share certificate) is conspicuous if it is in larger or
other contrasting type or color. In a telegram any stated
term is conspicuous.

24, '"Vote", as used with respect to action of share-
holders of a corporation, shall include, without limitation,
votes, walvers, releases, consents, writings signed by
shareholders in lieu of taking action at a meeting of share-
holders, and objections or dissents to the foregoing.

25. "Consent'": Whenever this Act requires or permits
action to be taken by written consent, such consent may be
contained in a single document, or may be contained in more
than one document, so long as the documents, in the aggregate,
contain the required signatures expressing consent to such

action.

§ 103. Applicability

1. Except as provided in thistsection, the provisiohs
of this Act shall apply to '
A. all domestic corporations, including corpo-
rations organized under any prior general corporation
act or under any act providing for the creation of
special classes of corporations, and any corporation
created by special act of the Legislature, and
B. all foreign corporations, to the extent
indicated in this Act.
2. The provisions of this Act shall not apply to
any class of corporations to the extent that any provision

of any other public law is specifically applicable to such
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class of corporations and is inconsistent with any provision
of thisiAct, in which case such other provision shall
prevail.

3. The provisions of this Act shall apply to
commerce with foreign nations and among the séveral states,
and to corporations formed by or under any act of Congress,
only to the extent permitted under the Constitution and
laws of the United States.

L., . The enactment of this Act shall not affect the
existence of any corporation existing on the effective
date of this Act.

5. The enactment of this Act shall not affect ﬁny
cause of action, liability, penalty, or action which on the
effective date of this Act is accrued, existing, incurred
or pending, but the same may be asserted, enforced, prose-
cuted or defended as if this Act had not been enacted.

6. The validity of any corporate act, and of any
incorporation, prior to the effective date of this Act shall

be determined with reference to the law then in effect.

§ 1ok, Execution of documents

Whenever any provision of this Act specifically requires
any document to be executed by the corporation in accordance
with this section, unless otherwise specifically stated in
this Act and subject to any additional provisions of this
Act, such requirement shall mean that:

1. The document shall be signed:

A. In the case of articles of incorporation,
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by the incorporator or incorporators:

B. In the case of other documents:

(1) By the clerk; or

(2) By the president or a vicefpresident,
and by the secretary or an assistant secretary
or such other officer as the by-laws may desig-
nate as a second certifying officer; or

(3) If there are no such officers, then by
a majority of the directors or by such directors
as may be designated by a majority of directors
then in office; or

() If there are no such directors, then
by the holders, or such of them as may be desig-
nated by the holders, of record of a majority of
all outstanding shares entitled to vote thereon; or

(5) By the holders of all of the outstanding
shares of the corporation.

2. Any person signing a document shall, either
opposite or berieath his signature, clearly and legibly
print or type his name and the capacity in which he signs.

3. The document shall set forth the title of the
document at the head thereof.

4,  The document shall set forth the current
address of the registered office of the corporation,
including the street or rural route address, post office
box (if any), town or city, county, and state.

5. If the document is accepted for filing and filed,

a failure to comply with the requirements of subsections
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2., 3. or 4, above shall have no effect on the validity
of the document, and the document shall have the same
legal effect as though those subsections had been fully

complied with.

§ 105. Verification of documents

1. Unless required by some other law, no document
required or permitted to be filed under any provision of
this Act need be under oath or acknowledged.

2. The signature of any person on a document
required or permitted to be filed under any provision
of this Act constitutes that person's representation
that:

A. he has read and understood the meaning
and purport of the statements contained in the
document ; |

B. such statements are true, eifher by
personal knowledge or according to his infor-
mation and belief; and

c. ifvhe signed in a representative capacity,
or as a corporate officer, that he had the authority
so to sign.

If any of the above representations is false, the’person
who signed the document shall be liable as specified in
§ 1304 of this Act.

3. Except where it is specifically required by a

provision of the Act or by any other statute, no document

required by this Act need be acknowledged or under oath.
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§ 106. Filing of documents

1. Whenever any provision of this Act requires
any document to be delivered for filing, or filed, in
accordance with this section, unless otherwise specifically
stated in this Act and subject to any additionalqﬁro-
visions of this Act, such requirement shall mean thét:

A. The original or a duplicate original of
the document shall be delivered to the office of
the Secretary of State. ‘

B, If the document records, reflects, or
depends upon any action taken by a vote, or the
consent, of the shareholders, the document shall
include or be accompanied by a certificate of the
clerk, the secretary, or an assistant secretary
of the corporation stating that he has in his
custody minutes properly reflecting such action
by the shareholders.

C. All fees required for filing the document
shall be tendered to the Secretary of State.

D. TUpon delivery of the document and upon
tender of the required fees, if he finds that
the document conforms to the requirements of
this Act, the Secretary of State shall certify
that the document has been filed in his office
by endorsing thereon the word "filed" and the
day, month and year thereof, and by signing or
initialing such endorsement in person or by

agent; if the person delivering the document
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fully

for filing so requests, such endorsement .shall
further include the hour and minute of the

filing of the document. Such endorsement shall
be known as the "filing date" of the document,
and shall be conclusive of the date (and the time,
if included in the endorsement) of filing in the
absence of actual fraud. The Secretary of State
shall thereafter file and index the original.

E. The Secretary of State shall promptly
make a copy of the original, and shall certify
the copy by making upon it the same endorsement
which is required to appear upon the original,
together with a further endorsement that the
copy is a true copy of the original document.

F. The copy, so certified, shall be returned
to the person or persons delivering the documents
to the Secretary of State and it shall be retained
as a part of the permanent records of the
corporation.

2. Any document required to be filed shall be
effective as of the filing date of the document.

3. If he so determines by rule, the Secretary of

State may copy, on microfilm, any document filed by him

under

this Act or under any predecessor of this Act, and

retain such microfilm copy in lieu of retaining the original

as required by subsection 1. para. D; and he may thereafter

destroy the original document or return it to the person

who delivered the same to him for filing.
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4. Whenever any document authorized to be filed
with the Secretary of State ﬁnder any provision of this
Act has been so filed and is an inaccurate record of the
corporate actioﬁ therein referred to, or was defectively
or erroneously executed, sealed or acknowledged, such
document may be corrected by filing with the Secretary
of State a certificate of correction of,such document
which shall be executed and delivered for filing in
accordance with § 104 and this section. The certificate
of correction shall specify the inaccuracy or defect to
be corrected and shall set forth the portion of the
instrument in corrected form. The corrected instrument

shall be effective as of the date the original instrument

was filed, except as to those persons who are substantially

and adversely affected by the correction, and as to those
persons the corrected instrument shall be effective from

the filing date.

§ 1o07. Effect of corporate seal on document

1. The seal of the corporation may, but need not,
be affixed to any document executed in accordance with
§ 104, and its absence therefrom shall not impair the
validity of the document or of any action taken in pur-
suance thereof or in reliance thereon.

2. The presence of the corporate seal on a
document purporting to be executed by authorit& of a
domestic or foreign corporation shall be prima facie

evidence that the document was so executed.
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§ 108. Advance approval of documents by Attornéy General

1. When any person contemplatés filing a document
in accordance with § 106, he may submit such document to
the Attorney General for approval as to form prior to ‘the
intended filing thereof.

2. The person seeking such approval as to form
shall submit to the Attorney General:

A. A written request for a statement as to
whether the document is in proper form for filing,
and

‘B. The intended document, which shall be
in its final form, except that signatures, and
dates, results of votes, and other contingent
future facts may be omitted, and

C. A fee of $20.00, which shall be remitted
to the Treasurer of the State.

3. Within a reasonable time thereafter, the
Attorney General shall send the person who made the
request a written statement in which he:

A. States that upon completion of any
omissions, the document shall be entitled, as
to its form, to be filed by the Secretary of State,
or

B. States that the document will not be
entitled to be so filed, in which case he shall
specify wherein it is defective.

4, A written statement by the Attorney General

that a document shall be entitled, as to its form, to

14§ 108



be filed shall be binding upon the Secretary of Stake.
5. Nothing in this Act shall impair the right of
any person who has submitted a document for filing with
the Secretary of State which the Secretary of State has
refused to accept, whether or not the Attorney General
has written a statement concerning the document, to
seek Judiecial relief compelling the Secretary of State

to accept the document.

§ 109. Computation of time for giving notice

In computing the period of time for the gilving

of any notice required or permitted under this Act, or under

the articles, the by-laws of the corporation, or a reso-
lution of its shareholders or directors, the day on which
the notice is given shall be excluded, and the day when
the act for which notice is given to be done shall be
included, unless the instrument calling for the notice

otherwise specifically provides.

§ 110. Reservation of power

Acts of incorporation passed since March 17, 1831,
including this Act, may be amended, altered or repealed
by the Legislature, as if express provision therefor
were made in them, unless they contain an express
limitation. This section shall not deprive the courts
of any power which they have at common law over a cor-

poration or its officers.

§ 111. Effect of invalidity

If any provision of this Act or any application
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of any provision to any person or circumstances is held
unconstitutional or otherwise invalid, such invalidity
shall not nullify or otherwise impair the remainder of
this Act or any other provision or application thereof,
but the effect shall be confined to the specific pro-
vision or application thereof held invalid, and for this
purpose the provisions of this Act are declared to be

severable.
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- CHAPTER 2

CORPORATE PURPOSES AND POWERS

Section
201. Corporate purposes.
202. Powers of corporations.

203. Defense of ultra vires.

§ 201.  Corporate purposes

Except as provided in § 401, a corporation may be
formed and do business under the provisions of this Act
and only under the provisions of this Act, for any lawful

buslness purpose oOr purposes.

§ 202. Powers of corporations

1. Subject to any limitations contained in any
provisions of this Act or in any other law, each corpo-
ration shall have power:

A, To exist perpetually. No corporation
formed under this Act may specify a lesser period
of existence; but this shall not -limit the power
of a corporation to terminate its existence as
provided by law.

B. To Sue and be sued-in its corporate
name, and to participate in any judicial, admin-
istrative, arbitrative, or other proceeding.

d. To adopt and alter a corporate seal
and to use the samé or a facsimile thereof.

D, To elect, appoint, or hire officers,
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: qgents, and employees of the corporation, and

to define their duties and fix their compensation.

E. To make and alter by-laws, not inconsistent
with its articles of incorporation or with the
laws of this State? for the administration and
regulation of the affairs of the corpo?ationf

F. To cease its corporate activities and
;urrender its corporate franchise.

G. To make donations irrespective of cor-
porate benefit for any charitable, scientific,
educational, or welfare purpose; and contributions
for political candidates, parties and issues, to
the extent permitted by law. V

H. To establish and’carry out pension plans,
pension trusts, profit sharing plans, stock option
plans, stock bonus plans, and other incentivel
plans for any or all of its directors, officgrs,
and employees; and to pay pensions and similar
payments to its directors, officers, or employees,
and their families.

I. With respect to any property of any
description, or interest therein, wherever
situated, including (but not limited to) real
property:

(1) To acquire, by purchase, lease,
gift, will or otherwise;
(2) To own, hold, use, improve, and

otherwise deal in and
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(3) To sell, convey, encumber, mortgage,
pledge, lease, exchange, or otherwise dispose
of all or any part of such property.

J. To make contracts and incur liabilities,
borrow méney on such terms and conditions as it
may determine, issue its‘notes and bonds and
other obligations and secure any of its obligations
by mortgage, pledge, or other egcumbrance of all
or any part of its property, franchises and income.

K. To enter into contracts of guaranty or
suretyship, unless in doing so the corporation
would be epgaging in a business prohibited to
corporations organized under this Act under the
provisions of § 401.

L. To lend money, invest its funds from
‘time to time, and take and hold any property
(including but not limited to real property)
as security for payment of funds so loaned or
invested, unless in doing so the corporation
would be engaging in a business prohibited to
corporations organized under this Act under
the provisions of § 401.

M. To lend money to its employees,
officers and directors, and otherwise to
assist its employees, officers and directors.

N. To conduct its business, carry on its
operations, and have offices and exercise the

powers granted by this Act in any state,
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territory, district, or posséssion of the United
States, or in any foreign country.

0. To purchase, take, receive, subscribe
for, or otherwise acquire, own, hold, vote, use,
employ, sell, mortgage, lend, pledge, or otherwise
use and deal in and with:

(1) The shares or other interests in

or obligations of, other domestic or foreign

corporations, associations, partnerships,

or individuals; and

(2) The obligations of.the United States
or any other government, state, territory,
municipality, or governmental district, or

of any instrumentality thereof.

P. To form, or acquire the control of,
other corporations.

Q. To participate with others in any cor-
poration, partnership, transaction, arrangement,
operation, organization, or venture which the

corporation has power to conduct by itself, even

“if such participation involves sharing or dele-

gation of control with or to others.

R. To provide, for its benefit, insurance
on the life of any of its directors, officers or
employees, or on the life of any shareholder for
the purpose of reacquiring at his death shares
owned by such shareholder.

S. To reimburse and indemnify litigation
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expenses of directors, officers, and employees,
as provided for in § 719.
T. To purchase and otherwise acquire,

and to dispose of, its own shares.

U. At the request or direction of the

United States Government or of any of its'

agencies, to transact any lawful business in

time of war or national emergency, or in aid

of national.defense, notwithstanding the purpose

or purposes set forth in its articles of

incorporation.
V. To have and exercise all powers nec-
essary or convenient to effect the purposes

for which the corporation is organized, or

to further the businesses in which the cor-

poration may lawfully be engaged.

2. The articles of incorporation of any corpo-
ration subject to this Act may limit the powers conferred
by subsection 1. of this section, except to the extent
that any such limitation is inconsistent with any other
provision of this Act or with any other law of this
State.

3. It shall not be necessary to set forth in the
articles of incorporation any of the powers enumerated
in this section; but unless expressly excluded by the
articles or limited by statute, each corporation shall
have all the powers enumerated in this section whether

or not some or all of them are also enumerated in the articles.
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§ 203. Defense of ultra vires

No act of a corporation and no conveyance or
transfer of real or personal property to or by a corpo-
ration shall be invalid by reason of the fact that the
corporation was without capacity or power to do such
act or to make or receive such conveyance or transfer,
but such lack of capacity or power may be asserted:

1. In a proceeding by a shareholder against
the corporation to enjoin the doing of any act or acts
or the transfer of real or personal property by or to
the corporation. If the unauthorized acts or transfer
sought to be enjoined are being, or are to be, performed
or made pursuant to any contract to which the corporatiqn
is a party, the court may, if all of the parties to the
contraét are parties to the proceeding and if 1t deems
the same to be equitable, set aside and enjoin the per-
formance of such contract, and in so doing may allow
to the corporation or to the other parties to the
contract, as the case may be, compensation fér the loss
or damage sustained by either of them which may result
from the action of the court in sgtting aside and
enjoining the performance of such contract, but antici-
pated profits to be derived from the performance of the
contract shall not be awarded by the court as a loss
or damage sustained.

2. In a proceeding by the corporation, whether

-acting directly or through a receiver, trustee, or other

legal representative, or through shareholders in a
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representative suit, against the incumbent or former
officers or directors of the corporation.

3. In a proceeding by the Attorney General, as
provided in this Act, to dissolve the corporation, or
in a proceeding by the Attorney General to enjoin the

corporation from the transaction of unauthorized business.
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CHAPTER 3

CORPORATE NAME; REGISTERED
OFFICE, AGENT AND CLERK;
SERVICE OF PROCESS

Section

301. Corporate name.

302. Reserved name.

303. Registered name and renewal.

304, Clerk, registered office, and changes thereof.

305. Service of process on domestic corporations.

306. Service on nonresident directors of domestic
corporations.

307. Agssumed name of corporations.

§ 301. Corporate name

1. The corporate name:

A, Shall not contain any word or phrase which
indicates or implies that it is organized for any
purpose for which a corporation may not be erganized
under this Act.

B. Shall not be the same as, or deceptively
similar to, the name of any domestic corporation
existing under the laws of this State or any
foreign corporation authorized to transact business
in this State, or a name the exclusive right to
which is, at the time, reserved in the manner
provided in this Act, or the name of a corporation
which has in effect a registration of its corporate
name as provided in this Act, unless such other

corporation executes and files with the Secretary
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of State as provided in §§ 104 and 106 proof of

a resolution of its board of directors authorizing

the use of a similar name by the corporation seeking

to use such similar name.

2. If a corporation has in other respects complied
with the provisions of this Act and its articles of incor-
poration have been filed, or if a foreign corporation
has in other respects satisfied the provisions of this
Act and has been authorized to do business in this
state, subsequent discovery of a violation of the fore-
gbing provisions of this section shall not invalidate
its corporate existence or authority; but the courts
of this State may, upon application of the State or of
any interested or affected person, enjoin such violation
and grant any other appropriate relief.

3. Paragraph 1. B. shall not apply to the name of
any corporation which subsequent to December 31, 1967 has
been excused from filing annual returns, on and after
the fifth (5th) anniversary of such excuse, nor to the
name of any corporation the charter of which is suspended
subsequent to December 31, 1967, on and after the third
(3rd) anniversary of such suspension. When an excused
or suspended corporation votes to resume business, it
shall adopt a new name if another corporation has adopted
its o0ld name or if the old name, if proposed for a new

corporation, would otherwise violate paragraph 1. B.
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L, Nothing in this section shall be deemed to
abrogate or limit the common law or statutory law of
unfair competition, unfair trade practice, common law

copyright, or similar law.

§ 302, Reserved name

1. The exclusive right to the use of a corporate
name may be reserved by:

A. Any person intending to organize a cor-
poration under this Act.

B. Any domestic corporation intending to
change its name.

C. Any foreign corporation intending to
make application for a certificate of authority
to transact business in this State.

D. Any foreign corporation authorized to
transact business in this State and intending
to change its name.

E. Any persons intending to organize a
foreign corporation and intending to have such
corporation make application for a certificate
of authority to transact business in this State.
2. The reservation shall be made by executing

and delivering for filing, in accordance with §§ 1ok
and lOG,an application to reserve a specified corporate
name; if the applicant is not a corporation, it shall be
executed by the applicant. If the Secretary of State
finds that the name is available for corporate use, he

shall reserve the same for the exclusive use of the
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applicant for a period of one hundred and twenty (120)
days.

3. The right. to the exclusive use of a specified
corporate naﬁe so reserved may be transferred to any
other person or corporation by filing in accordance
with § 106 a notice of such transfer, executed by the
applicant and, if a corporation, in accordance with
§ 104, for whom the name was reserved, and specifying
the name and address of the transferee.

4, The Secretary of State may revoke any reser-
vation if, after hearing, he finds that the application
therefor or any transfer thereof was not made in good
faith.

5. The reservation may not be renewed; but after
the expiration thereof, the same name may be reserved by

the same or another applicant.

§ 303. Registered name and renewal

1. Any corporation organized and existing under
the laws of any state or territory of the United States
may register its corporate name under this Act, provided
its corporate name is not the same as, or deceptively
similar to, the name of any domestic corporation
existing under the laws of this State, or the name of
any foreign corporation authorized to transact business
in this State, or any corporate name reserved or registered
under this Act.

2. Such registration shall be made by delivering
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for filing, in accordance with § 106, (1) an application
for registration executed in accordance with § 104,
setting forth the name of the corporation, the state
or territory under the laws of which it is incorpo-
rated, the date of its incorporation, a statement that
it is actually doing business, and a brief statement
of the business in which it is engaged, and (2) a
certificate setting forth that such corporation is in
good standing under the laws of the state or territory
wherein it is organized, executed by>the Secretary of
State of such state or territory or by such other
official as may have custody of the records pertaining
to corporationsy and

3. Such registration shall be effective until
the close of the calendar year in which such application
is filed.

4, A corporation which has in effect a regis-
tration of its corporate name, may renew such registration
from year to year by annually filing in accordance with
§ 106, an application for renewal setting forth the
facts required to be set forth in an original application.
for registration and a certificate of good standing as
required for the original registration. A renewal
application may be filed between the first day of
October and the thirty-first day of December in each
year, and shall extend the registration for the following

calendar year.
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§ 304, Clerk, registered office, and changes thereof

1. FEach domestic corporation to which this Act
is applicable shall have and continuously maintain in
this State a clerk, who is a natural person resident in
this State. The clerk may be (but is not required to
be) one of the directors or hold some other office in
the corporation; or he may be a person holding no other
position with the corporation.
2. The clerk shall maintain a registered office
at somé fixed place within this State, which may Dbe,
but need not be, the corporation's place of business, and
shall perform those duties required of him by § 714
and elsewhere in this Act. The "clerk's office" of
corporations existing on the effective date of this
Act shall be deemed the "registered office" of those
corporations, for purposes of this Act, until such office
is changed pursuant to this section.
3. A corporation may change its clerk by executing
and delivering for filing as provided by §§ 104 and 106,
a statement setting forth:
A. The name of the corporation;
B. The name and addréss of its then clerk;
C. The name and address of its successor
clerk;
D. Either: (1) that such change was duly
authorized by the board of directors of the cor-
poration, and that the power to appoint the clerk

is not reserved to the shareholders by the articles
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or the by-laws, or (2) that such change was

duly authorized by the shareholders of the

corporation.

4, Any clerk of a corporation may resign upon
filing a written notice thereof with the Secretary of
State and by mailing a copy thereof to the President
or Treasurer of the corporation or, if both of those
offices are vacant, with any of its directors. The
notice filed with the Secretary of State shall recite
that a copy of the notice has been mailed to the cor-
porate officer designated in this subsection, and
shall specify his name and corporate office. Such
resignation shall be effective upon the filing thereof
by the Secretary of State.

5. If any clerk dies, becomes incapacitated,
resigns, or otherwise :.is unable to perform his duties,
the corporation shall promptly appoint another clerk,
and shall execute and file in the office of the Secretary
of State a written statement of the appointment of the
new clerk, as provided in subsection 3.

6. If the clerk changes his address from the
registered office appearing on the record in the office

of the Secretary of State, he. shall promptly execute

cand deliver for filing, in accordance with §§ 104 and

106, notice of the new registered office; the notice
shall recite that a copy of the notice has been mailed
to the President or Treasurer of the corporation or,

if both of those offices are vacant, to any of its
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direct

ors.

T Filing by a corporation of a statement of

a change of its clerk, as provided in subsection 3,

shall

named

constitute both an appointment of the new clerk

therein and a termination of the appocintment of

its former clerk.

§ 305.

be an

8. A. The initial clerks of corporations
formed under this Act shall be named in the articles
of incorporation; such clerks, and the clerks
of corporations existing on the effective date
of this Act, shall continue in office until
their successors are chosen and qualify and
the statement required by subsection 3.is filed,
or until the resignation notice required by
subsection t is filed.

B. The articles or by-laws may provide
that changes in the clerk, and election of a
new clerk shall be by vote of the shareholders.
Unless the articles or by-laws expressly so
provide, changes in the clerk and election of
a new clerk shall be by resolution of the board

of directors.

Service of process on domestic corporations

1. The clerk of each domestic corporation shall

agent of such corporation for service of any

process, notice, or demand required or permitted by

law to be served, and such service shall be binding upon
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the corporation.

2. Whenever a corporation shall fail to appoint
or maintain a clerk in this State, or whenever its
clerk cannot with reasonable diligence be found at
the registered office, then the Secretary of State
shall be an agent of such corporation upon whom any
such process, notice, or demand may be served., Service
on the Secretary of State of any such process, notice,
or demand shall be made as provided by Rule 4(d)(8) of
the.Maine Rules of'Civil Procedure, as the same has
been or may hereafter be amended.

3. Nothing herein contained shall limit or
impair the right to serve any process, notice, or demand
required or permitted by law to be served upon a cor-
poration in any other manner now or hereafter permitted

by law or rule of court.

§ 306, Service on nonresident directors of domestic

corporations

1. Each director of a domestic corporation who
is a nonresident of this State at the time of his election
or who becomes a nonresident during his term of office,
shall, by his acceptance of election or by continuing
in office as director, be deemed to have appointed the
Secretary of State as an agent to receive service of
process upon him in any action or proceeding relating
to actions of such corporation and arising while he held

office as director of such corporation.
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2. Service of such process upon the Secretary
of State shall be made in the same manner as 1is provided
by Rule 4 (d) (8) of the Maine Rules of Civil Procedure,
as the same has been or may hereafter be amended, in
the case of service upoh'the Secretary of State as an
agent of a corporation; the copy of the process therein
provided for shall be mailed>to the nonresident director
at the residence address of such director shown on the
most recent annual report of the corporafion.

3.  Service under this section may also be made
by delivery of a éopy of the process to the noﬁresident
director at his address outside the State. Proof of such
delivery shall be made by affidavit of the peréon‘making
delivery and the affidavit shall be filed with the clerk
of court in which the action or proceeding is pending.

b, The resignation of any nonresident director
shall, effective as of the date of filing in accordance
with § 106 a notice of his resignation signed by such
former director, terminate the application to him of the
provisions of this section, except for any cause of action

already accrued.

§ 307. Assumed name of corporation

1. As used in this section, "assumed name" includes
a trade name, the name of a division not separately incor-
porated and not used in conjunction with the true corporate

name, and any other name than the true name of a corporation.
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2. Upon complying with this section, any corpo-.
ration or foreign corporation authorized.to do business.
in this State may transact its business in.this State
under one or more assumed names.

3. Before transacting any business in this State
under an assumed name, the corporation or foreign cor-
poration shall execute and deliver for filing, in
accordance with §§ 104 and 106, a statement setting
forth:

A. The corporate name and the address of
its registered office;
B. That it intends to transact business
under an.assumed name;
C. The assumed name which 1t proposes to
use; and
D. If such assumed name is to be used at
less than all of the corporation's places of.
business in this State, the locations where it
will be used.
A separate such statement shall be executed and delivered
for filing with respect to each assumed name which the
corporation proposes to use.

L, Fach assumed name must comply with the
requirements of subsection 1. of § 301,except for
similarity with the true corporate name of the cor-
poration proposing the use of such assumed name.

5. If a corporation or foreign corporation uses

an assumed name without complying with the requirements
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of this section, the continued use thereof may be
enjoined upon suit by the Attorney General, or by any
person adversely affected by such use.

6. Notwithstanding its compliance with the
requirements of this section, the use of an assumed
name may be enjoined upon the suit of the Attorney
General or of any person adversely affected by such
use, if:

A, The assumed name did not, at the time
the statement required by subsection 3. was filed,
comply with the requirements of subsection 1,
of § 301; or

B. The assumed name is deceptively similar
to a name in which the plaintiff has prior rights
by virtue of the common law or statutory law of
unfair competition, unfair trade practices,
common law copyright, or similar law.

The mere filing of a statement pursuant to subsection
3. shall not constitute actual use of the assumed name
set out therein, for purposes of determining priority

of rights.

35§ 307

CHAPTER L
ORGANIZATION OF CORPORATIONS

Section

4oi. Purposes, statute applicable.

Lo2, Number and qualifications of incorporators.
403, Contents of articles of incorporation.
Lok, Statement in articles of corporate purposes.

405, Determinations to be made by Secretary of
State before filing articles of incorporation.

Lo6., Beginning of corporate existence; filing as
conclusive evidence of incorporation;
exceptions.

Lort. Powers of incorporators; organizational
meeting.

§ 4o1. Purposes, statute applicable

1. Except as otherwise provided in this section,
a corporation may be organized under this Act for the
purpose of carrying on any business or businesses
lawful in the place where the same are to be carried on.

2. Whenever there is a public law of this
State authorizing the organization of a special class
of corporations, and setting forth a procedure for
their incorporation:

A, No corporation may be organized under
this Act for the purpose of carrying on, within
this State, any business included within any
such special class; and

B. ©No corporation organized under this
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Act or any preceding general corporation act

has the power to carry on, within this State,

any business included within -any such special

classg.

3. Notwithstanding the existence of a public
law of this State authorizing the organization of a
special class of corporations, and setting forth a
procedure for their incorporation, a corporation
organized under this or any preceding general cor-
poration act may, if consistent with its articles
and by-laws, carry on, outside this State, any business
included within any such special class, provided it is
authorized to do so under the laws of the place where

such business is to be carried on.

§ Loe, Number and gqualifications of incorporators

In order to form a corporation under this Actg

1. One or more persons, acting as incorporators,

shall execute and file in accordance with §§ 104 and
106, articles of incorporation for such corporation.

2. The incorporator or incorporators may be
natural persons, or domestic or foreign corporations,
whether or not authorized to do business in this State,
or any combination thereof. If a corporation acts as
an incorporator, the articles of incorporation shall
be accompanied by a certificate of an appropriate

officer of such corporation, certifying that the person

executing the articles on its behalf is authorized to do so.
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3. Incorporators need not be residents of this

State.
§ 403. Contents of articles of incorporation

1. The articles of incorporation shall set
forth:

A, The name of the corporation.

B. The address of the initial registered
office and the name of the initial clerk.

C. Either:

(1) The number of directors consti-
tuting the initial board of directors and,
if they have been selected and the powers
of the incorporator or incorporators are
to terminate upon filing of the articles,
the names and addresses of the persons who
are to serve as directors until the first
annual meeting of shareholders or until
their successors be elected and qualify; or

(2) The following statement, in_haec
verbae: "There shall be no directors
initially; the shares of the corporation
will not be sold to more than twenty (20)
persons; the business of the corporation
will be managed by the shareholders."

D. The relevant information regarding
the shares, including classes and series of

shares, which the corporation shall be authorized
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to issue, as provided in subsection 2, of this

section.

E. Any other provisions which the incor-

porators elect to include in the articles if:

2.

(1) Any section of this Act permits
or authorizes the articles to contain such
a provisidh;“or ‘

(2) Any section of this Act permits
or requires the provision to be set forth
in the corporation's by-laws, or in agree-
ment or othér instrument; of

(3) Such provision relates to the
business or affairs of the corporation,
or the rights or powers of its shareholders,
directors, or officers, and, although not
specifically authorized by this Act, is not
inconsistent with law or contrary to public
policy.

A, If the shares of a corporation are to

consist of one class only, the articles shall state

(1) the total number of such shares
which the corporation shall have authority
to issue, and

(2)  the par value of each of such
shares, or a statement that all of such
shares are to be without par value.

B. If the shareé of a corporation are divided

into two or more classes, the articles of
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incorporation:
(1) = shall designate each class

of shares;

(2) as to each class, shall specify
the total number of such shares which the
- corporation shall have authority to issue,
and the par value, if any, or a statement
that the shares are to be without par value;
and

(3) shall specify the relative rights,
preferences, and limitations of the shares
of each class.

C. If shares of any preferred or specilal
class are to be issued in series, the articles
of incorporation shall state whether the shares
havé par value, or are without paf value; and
shall either

(1) designate each series within any
class of shares, and specify the relative
rights, preferences and limitations as
among such series, to the extent that such
is to be specified in the articles, or

(2) set forth any authority of the
board of directors to establish and
designate series within any class of
shares and determine the relative rights,
preferences and limitations as among such

series.
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D. In addition, by way of summary, the
articles shall state

(1) the aggregate par value of all
shares having par value which the corpo-
ration shall have authority to issue,
and

(2) the total number of shares
without par value which the corporation
shall have authority to issue.

3. The articles of incorporation shall be signed
by each iﬁcorporator, with his name and residence
address legibly printed or typed beneath or opposite
his signature; if an incorporator is a corporation,
the title of the person signing for it shall be stated,
and the address of its principal place of business shall
be stated.

L, The articles of incorporation need not set
forth any of the corporate powers enumerated in this
Act; but no enumeration of some powers shall be deemeg
to exclude other powers granted by this Act unless the

articles expressly exclude such other powers.

§ 4ok, Statement in articles of corporate purposes

1. Unless expressly required by this Act, it
shall not be necessary %o specify, in the articles of
incorporation, the business or businesses in which the
corporation will engage; and in the absence of any

such specification, a corporation organized under this
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Act shall have unlimited power to engage in and to do
any lawful act concerning any or all lawful businesses
for which corporations may be organized under this Act.
2. If it is the intention of the incorporators
to 1limit the corporation to engaging in a certain
business or businesses, the articles may include a
statement of the business or businesses to which the
corporation shall be limited; but no mention of specific
businesses in the articles shall be deemed a limitation
on the corporation's powers to engage in other businesses
unless such limitation is expressly stated in the articles.
3. A. As used in this subsection 3:

(1) the term "quasi-public corpo-
ration" includes all corporations authorized
by law to engage in one or more of the
following businesses, namely:

Banking, insurance,

construction and operation of rail-

roads or aiding therein, the business

of trust companies or corporations

whose principal business is to derive

a profit from the loan or use of money,

safe deposit companies, renting of safes

and burglar and fire-proof vaults, tele-

graph and telephone companies, electric

or gas light companies, water companies,
and includes all corporations authorized by

law to exercise the power of eminent domain.
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(2)  The term "articles of incorpora-
tion," includes all those sorts of documents
enumerated in subsection 4. of § 102, whether
or not the corporation is one which could
now be organized under this Act or under
any public law.

B. The articles of incorporation of any
quasi-public corporation, whether organizing,
amending its articles of incorporation, or par-
ticipating in a merger or consolidation, under
this Act or under some other public law or
pursuant to special Act of the Legislature,
shall expressly state that it is a quasi-public
corporation, and further state which of the
businesses or activities enumerated in paragraph
A. it claims the right to engage in.

C. Notwithstanding that a corporation may
by other provisions of law be authorized to be
a8 dquasi-public corporation, if any such corporation
violates the requirement of paragraph B, the State
may, in an action by the Attorney General, secure
an injunction prohibiting such corporation from
engaging in any of the businesses or activities
enumerated in paragraph A. until the corporation
has filed with the Secretary of State an approp-
riate amendment to its articles of incorporation,
which amendment complies with paragraph B.

D. The sole purpose of the statement in the
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articles required by paragraph B. is to permit
the Secretary of State to determine the proper
fee payable upon filing of the articles, and
shall not, in and of itself, confer any power
on any corporation not possessed by it under

some provision of law other than this section.

§ hos, Determinations to be made by Secretary of

State before filing articles of incorporation

1. When the artiéles of incorporation are
delivered for filing by the Secretary of State, he
shall, before filing them, determine that the articles

A. comply with the requirements of

§§ 104 and 106;

B. set forth the information required by

§ Lo3;

C. do not adopt as the name of the corpo-

ration a name which is in violation of § 301;

and ’

D. appear in all other respects to conform
to the requirements of this Act and to law.

2. Upon making such determination, the Seéretary

of State shall file the articles of incorporation.

§ hob. Beginning of corporate existence; filing as

conclusive evidence of incorporation; exceptions

1. The filed articles constitute the corporation's
charter and authority to do business.

2. The existence of the corporation shall begin
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as of the filing date of the articles of incorporation,
endorsed by the Secretary of State upon the articles
filed as provided by § 106.

3. The fact that the articles of incorporation
have been filed by the Secretary of State shall be con-
clusive evidence that all conditions requifed by this
Act to be performed by‘the incorporétors have been
complied with, that the corporation has been incor-
porated, and that its corporate existence has begun.
Nothing in this subsection 3. shall be construed to
prohibit the State from instituting proceedings to

A. Cancel or revoke the articles of
incorporation;

B. Enjoin any person from acting as a
corporation within this State without being

duly incorporated; or

C. Compel dissolution of the corporation;
and in any such proceeding by the State, this section
shall not give rise to any presumptions against the

State.

4, The fact of filing the articles may be proved

by production of a certified copy thereof, or in any

other manner permitted by law.

§ LoT. Powers of incorporators; organizational meeting

1. If the persons who are to serve as directors
until the first annual meeting of shareholders have not

been named in the articles of incorporation, the
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incorporator or incorporators, until the directors

are elected, shall manage the affairs of the corpo-
ration and may do whatever is necessary and proper to
perfect the organization of the corporation, including
the adoption of the original by-laws of the corporation
and the election of directors. If the persons who are
to serve as directors until the first annual meeting -
have been named in the articles of incorporation, the
power of the incorporator or incorporators to act for
the corporation shall terminate.upon filing of the
articles; if the initial directors have not been named
in the articles, the power of the incorporator or
incorporators shall terminate upon the election and
qualification of at least one director.

2. At any time before or after the filing date
of the articles of incorporation an organizational
meeting of the incorporator or incorporators, or of
the board of directors if the initial directors were.
named in the articles of incorporation, shall be held,
either within or without this State, to adopt by-laws
of the corporation, to elect directors (if the meeting
is of the incorporators) to serve or hold office until
the first annual meeting of shareholders, to elect
officers 1f the meeting is of the directors, to do any
other or further acts to complete the organization of
the corporation, and to transact such other business as
may come before the meeting. Such meeting may be held

without call, upon the unanimous agreement of the

L6 § 4ot



incorporators or directors,'as the case may be, or
upon call as provided in subsection 3.

3. If the organizational meeting is of the
incorporators, it shall be held at the call of a
majority of the incorporators; if the organizational
meeting is of the directors named in the articles of
incorporation, it shall be held at the call either
of the sole incorporator or of a majority of the
incorporators or of a majority of the directors named
in the articles. The person or persons calling the
meeting shall give to each other incorporator or
director, as the case may be, at least three (3) days'
written notice’thereof by any usual means of communi-
cation; the notice shall state the time, place and
purposes of the meeting.

4, The provisions of subsection 3. of § 709

pertaining to waiver of notice and of § 711 pertaining

to unanimous action by directors without a meeting shall

apply to the organizational meeting, whether it is a

meeting of the directors or a meeting of the incorporator
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CHAPTER 5
CORPORATE FINANCE

Section

501. Authorized shares.
502. Shares of preferred or specilal classes in series.

503. Authority of directors in certain cases to issue
shares of preferred or special classes in series.

504, Rules of construction for preferred shares.
505. Subscriptions for shares.
506. Consideration for shares.

507. Authority of directors to issue or dispose of
shares; payment for shares.

508.  Share rights and options.

509. When shares are fully paid and nonassessable;
liability of subscribers and others.

510. Allowance of certain organization expenses.
511. Certificates representing shares.
512, Issuance of fractional shares or scrip.

513. Requirement of stated capital and determination
thereof.

514. Dividends in cash or property.
515, Share dividends and dividends in treasury shares.
516. Dividends from capital surplus in special cases.

517.  Other distributions from capital surplus.

518. Corporation's purchase and digposition of its
own shares.

519. Issue and redemption of redeemable shares,

520, Retirement or cancellation of redeemable shares

by redemption or purchase.

521, Disposition or retirement or cancellation of
other reacquired shares.
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522, Reduction of stated capital,

523. Special provisions relating to surplus and reserves.

524, Convertible securities.

525. Unclaimed dividends and other distributions to
shareholders.

§ 501. Authorized shares

1. Bach corporation shall have power to_create
and issue the number of shares stated in its articles
of incorporation. Such shares may be divided into one
or more classes, any or all of which classes may cpnsist
of shares with par value or shares without par value,
with such designations, preferences, limitations, and
relative rights as shall be stated in the articles of
incorporation. The articles of incorporation may
limit or deny the voting rights of, or provide special
voting rights for, the shares of any class to the extent
not inconsistent with the provisions of this Act.

2. Without limiting the authority herein con-
tained, a corporation, when so provided in its articles
of incorporation, may issue shares of preferred or
special classes:

A. Subject to the right of the corporation
to redeem any of sucn shares at the price fixed
by the articles of incorporation for the redemption
thereof.

B. Entitling the holders thereof to cumu-
lative, noncumulative or partially cumulative

dividends.
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C.  Having preference over any.other class
or classes of shares as to the payment of dividends.
» b. Having preference in the assets of the
corporation over any other class or classes of
shares upon the voluntary or involuntary liqui-
dation of the corporation.
E. Convertible into shares of any other

class or into shares of any series of .the same

or any other class, except a class having prior

or superior rights and preferences as to divi-

dends or distribution of assets upon liquidation.

3. If shares are divided into two or more classes,
the shares of each class shall be so designated as to
distinguish them from the shares of all other classes.
Shares which are not preferred as to dividends or other
distributions, including distributions in liquidation,
shall not be designated as preferred shares.

4,  Notwithstanding any denial, limitation or
definition of voting rights in the articles, at all times
after the issuance of one or more shares there shall be
one or more classes of outstanding shares which, singly

or in the aggregate, possess full voting rights.

§ 502. Shares of preferred’gﬁ special classes in series

If the articles of incorporation so provide, the
shares of any preferred or special class may be divided
into and issued in series. If the shares of any such

class are to be issued in series, then each series shall
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be so designated as to distinguish the shares thereof
from the shares of all other series and classes. All
shares of the same series shall be identical. Any or
all of the series of any such class and the variations
in the relative rights and preferences as between
different series shall be fixed and determined by the
articles of incorporation unless the articles vest
authority in the board of directors to do so. All
shares of the same class shall be identical except as
to the following relative rights and preferences, as
to which there may be variations between different
series:

A. The rate of dividend, and whether it is
to be cumulative.

B. Whether shares may be redeemed and, if
so, the redemption price and the terms and con-
ditions of redemption.

C. The amount payable upon shares in event
of voluntary and involuntary liquidation.

D. Sinking fund provisions, if any, for the
redemption or purchase of shares.

E. The terms and conditions, if any, on
which shares may be converted.

F. The voting rights, if any.

§ 503. Authority of directors in certain cases to issue

shares of preferred or special classes in series

1. If the articles of incorporation expressly
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vest such authority in the board of ‘directors, then to
the extent that the articles have not established
series and fixed and determined the variations in the
relative rights and preferences as between series,

the board of directors shall have authority to divide
any or all of such classes into series and, within the
limitations set forth in § 502 and in the articles, to
fix and determine the relative rights and preferences
of the shares of any series so established.

2. In order for the board of directors to estab-
lish a series, where authority so to do is contained in
the articles of incorporation, the board shall adopt a
resolution setting forth the designation of the series
and fixing and determining the relative rights and
preferences thereof, or so much thereof as shall not
be fixed and determined by the articles of incorporation.

3. Prior to the issue of any shares of a series
established by resolution adopted by the board of
directors, a statement shall be executed and delivered
for filing, as provided by §§ 104 and 106, and shall
set forth:

A. The name of the corporation.

B. A copy of the resolution establishing
and designating the series, and fixing and
determining the relative rights and preferences,
thereof.

C. The date of adoption of such resolution.

D. That such resolution was duly adopted
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by the board of directors.

4, Upon the filing of such statement by the
Secretary of State, the resolution establishing and
designating the series and fixing and determining the
relative rights and preferences thereof shall become
effective and shall constitute an amendment of the
articles of incorporation.

5. The board of directors may not be authorized
to make any change in the designhations, terms, limi-
tations, or relative rights or preferences, although
fixed by them as permitted by this section, of any

shares after their issuance.

§ 504, Rules of construction for preferred shares

1. Unless otherwise provided by this Act, or
by the articles of incorporation, or by resolution
of the board of directors in the case of shares whose
terms may be fixed as provided by § 503:

A. Shares which are preferred as to
dividends shall be deemed cumulative preferred
shares.

B. Shares which are preferred as to
dividends shall not be entitled to participate
in dividends beyond the amount of the stated
dividend preference.

C. Shares which are preferred as to
dividends shall be preferred, on liquidation

of the corporation, to the extent of the par or
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stated value of the shares.
D. Shares which are preferred as to
- liquidation shall not be entitled to partici-
pate in liquidation payments beyond the amount
of the liquidation preference stated in the
articles or implied under C. above.

E. If preferred shares cumulative as to
dividends are entitled to a preferential pay-
ment on liquidation, such payment shall also
include the amount of dividends accrued but
unpaid as of the date of liquidation.

F. Shares which are preferred as to
dividends or as to payments upon liqdidation
shall not be entitled to vote.

G. "Liquidation", "rights upon liquidation",
and terms of like import shall refer to the
formal dissolution of tgg corporation; and sale
of all the corporate assets, or participation
of the corporation in a merger or consolidation
shall not be deemed a liquidation.

2. This section does not apply to shares
already issued or authorized on the effective date of

this Act.

§ 505. Subscriptions for shares

1. A written subscription for shares of a cor-
poration (whether existing or to be organized), if
signed by the subscriber, shall be irrevocable for

a period of six (6) months from its date, unless
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otherwise provided by the terms of the subscription
agreement or unless all of the subscribers consent to
to she revocation of such subscription.

2. Unless otherwise expressly provided in the
subscription agreement, a written subscription for
shares

A, shall be enforceable, to the extent
provided herein, regardless of whether other
subscriptions are made, and regardless of the
number or amount of other subscriptions, and

B. .shall be unconditional.

3. Unless otherwise provided in the subscription

agreement, subscriptions for shares, whether made
before or after the organization of a corporation,
shall be paid in full at such time, or in such
installments and at such times, as the board of
directors shall determine. Any call made by the board
of directors for payment on subscriptions shall be
uniform as to all shares of the same class or as to
all shares of the same series, as the case may be.
4, A. In case of default in the payment of
any installment or call when such payment is
due, the corporation may proceed to collect the
amount due and all previously unpaid installments
or calls in the same mannef as any debt due the
corporation. The by-laws may prescribe other
penalties for failure to pay installments or

calls that may become due, but nb penalty working
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a forfeiture of a subscription, or of the amounts
paid thereon, shall be declared as against any
subscriber unless the amount due thereon shall
remain unpaid for a period of twenty (20) days
after written demand has been made therefor. :

If mailed, such written demand shall be deemed

to be made when deposited in the United States

mail in a sealed envelope addressed to the sub-
scriber at his last post-office address known

to the corporation, with postage thereon prepaid.

B. A subscriber's liability on his sub-
scription shall inure to and may be enforced by
the corporation or by any shareholder suing
derivatively on behalf of the corporation, or

by a receiver, iiquidator or trustee in bankruptcy

of the corporation.

5. In the event of the sale of any shares, the
delinquent subscriber or his legal representative
shall be entitled to be paid the excess of the sale
proceeds fealized over the sum of

A. the amount due and unpaid on the
subscription, and

B. the reasonable expenses incurred in

selling the shares.

§ 506. Consideration for shares

1. Shares having a par value may be issued for

such consideration expressed in dollars as shall be
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fixed from time to time by the board of directors unless

the articles of incorporation reserve to the shareholders

the right to fix the consideration; but except as other-
wise permitted in this Act, such consideration shall
not be less than the par value of the shares issued
therefor.

2. Shares without par value may be issued for
such consideration expressed in dollars as may be fixed
from time to time by the board of directors unless the
articles of incorporation reserve to the shareholders
the right to fix the consideration.

3. Treasury shares may be disposed of by the
corporation. for such consideration expressed in dollars
as may be fixed from time to time by the board of
directors, or by the shareholders if the articles of
incorporation so provide.

4, If the articles of incorporation reserve to
the shareholders the right to fix the consideration
for any shares, the shareholders shall, unless the
articles otherwise provide, do so by a vote of the
holders of a majority of all shares entitled to vote
thereon.

5. That part of the surplus of a corporation
which is transferred to stated capital upon the
issuance of shares as a share dividend shall be deemed
to be the consideration for the issuance of such shares.

6. In the event of a conversion or exchange of

bonds (which includes debentures and other creditor
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securities) or shares (with or without par value) into

~or for shares, with or without par value, the consid-

eration for the shares so issued in exchange or
conversion shall be the sum of:

A, either the principal sum of and
accrued interest on the bonds so exchanged
or converted, or the stated capital then
represented by the shares so exchanged or
converted; plus

B. any surplus transferred to stated
capital upon the issue of the new shares;
plus

C. any additional consideration paid to
the corporation for the new shares; plus

D. any stated capital not theretofore
allocated to any designated class or series

which is thereupon allocated to the new shares.

§ 507. Authority of directors to issue or dispose of

shares; payment for shares

1. Except to the extent that the articles of

incorporation or the by-laws otherwise provide, the direc-

tors of a corporation shall have authority to issue from
time to time any part or all of the authorized but
unissued shares or dispose of the treasury shares of

the corporation, and determine the time when, the terms
and conditions upon which, and the consideration for

which, the corporation shall issue or dispose of such
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shares.

2. Consideration for the issuance of shares
shall be paid, in money or in other property, tangible
or intangible, actually received by, or in labor or
services actually performed for, the corporation, or
in any combination thereof, or in the case of share
dividends, by a transfer from surplus to tated capital
as elsewhere provided in this Act.

3. Neither promissory notes nor other obligations,
including any endorsement or guaranty of any obligation
of the corporation, nor a.y agreement to perform future
services, shall constitute payment or part payment for
the initial issuance of shares of a corporation, nor
for the reissue of shares previously retired.

A. Even though it was accepted in violation
of this subsection, any such obligation shall be
enforceable according to its terms in an action
by or on behalf of the corporation or its creditors,

B. If shares are issued, in violation of
this subsection, in exchange for unperformed
obligations or promises, such shares shall be
deemed subscribed-for shares not yet paid for;
the 1liability of the holder thereof shall be as
set forth in § 505 or such greater liability as
is stated in the obligation; and without affecting
such liability, such shares may be cancelled, and
the holders thereof prevented from exercising thé

rights of a shareholder, in an action by or in the
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right of the corporation, its shareholders or

its creditors.

4, In the absence of fraud or bad faith in the
transaction, the judgment of the board of directors or
shareholders, as the case may be, as to the value of
the consideration received for shares shall be conclusive.

5. Every corporation shall keep a record of the
consideration for all shares issued by it, the payment
of the consideration and the number and par value, if

any, of shares issued by it.

§ 508. Share rights and options

1. Unless this section or the articles of incor-
poration otherwise provide, a corporation, by action of
its board of directors, may create and issue, whether or
not in connection with the issue and sale of any of its
shares or other securities, rights or options entitling
the holders thereof to purchase from the corporation
shares of any class or classes, whether authorized but
unissued shares, treasury shares, or shares to be pur-
chased or acquired by the corporation. The consideration
and payment for shares to be purchased under any such
right or option shall comply with the requirements of
§§ 506 and 507.

2. Such rights or options shall be evidenced by
an instrument or instruments in such form as may be
approved by the board of directors, which shall set

forth or shall incorporate by reference the terms and
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conditions upon which, the time or times at or within
which, and the price or prices at which, such shares:
may be purchased from the corporation upon the exercise-
of any such rights or options.

3. Such rights or options may be issued to
directors, officers or employees of the corporation
or a subsidiary or affiliate thereof, as an incentive
to, or reward for, service or continued service with
the corporation, a subsidiary or affiliate thereof, or
to a trustee on behalf of such directors, officers,
employees, if the issuvance of such rights or options
has been approved by a majority of all outstanding
shares entitled to vote thereon, or if the issuance of
such rights or options was authorized by, and is con-
sistent with, a plan previously approved by, such vote
of the shareholders. Such plan may specify, without
limitation, the terms and conditfions upon which rights
or options are to be issued, the consideration and the
payment for shares, the issue of certificates for shares,
any limitations or restrictions upon transferability
of rights or options or shares received thereunder,
eligibility for participation in the plan, effect of
termination of employment upon participation, the maxi-
mum number of shares to be reserved under the plan, and
whether such shares shall be authorized but unissued
shares, treasury shares, or shares to be purchased or
acquired by the corporation.

L, In the absence of fraud or bad faith, the
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Judgment of the board of directors or of the shareholders,
as the case may be, shall be conclusive as to the adequacy
of the consideration received or to be received by the

corporation for such rights or options.

§ 509, When shares are fully paid and nonassessable;

liability of subscribers and others

1. A hoider of or subscriber to shares of a
corporation shall be under no obligation to'the corpo-
ration or its creditors with respect to such shares
other than the obligation to pay to the corporation the
full conSideration for which such shares were issued or
to be issued.

2. An executor, administrator, conservator,
guardian, trustee, assignee for the benefit of creditors, »
receiver, or other fiduciary shall not be personally
liable to the corporation as a holder of or subscriber
to shares of a corporation, but the estate and funds
in his hands or under his control shall be so liable,
but only to the same extent as his decedent, ward,
assignor, or the like would have been.

3. When the full consideration for which shares
are to be issued has been paid to the corporation, such
shares shall be deemed fully paid and nonassessable.

L, As used in this section, a "bona fide
purchaser" means a purchaser for value in good faith
and without notice that less than the full consideration

for which shares were to be issued has been paid to the
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corporation, who takes delivery of a certificate for 5. No pledgee or other holder of shares as
shares in bearer form or of one in registered form collateral security shall be personally liable as a
issued to him or indorsed to him or in blank. shareholder or subscriber.

A. A bona fide purchaser of shares shall
§ 510. Allowance of certain organization expenses

not be personally liable to the corporation or
The reasonable charges and expenses of organiza-

its creditors for any unpaid portion of the
tion or reorganization of a corporation, and the

consideration for which such shares were to be
reasonable expenses of and compensation for the sale

issued, nor shall his shares be subject to any
or underwriting of its shares, may be paid or allowed

claim on account thereof.
by such corporation out of the consideration received

B. An immediate or remote transferee of a
by it in payment for its shares without thereby rendering

bona fide purchaser of a certificate for shares
such shares assessable or not fully paid.

in a corporation has the same rights therein as

are stated in this section with reference to a § 511. Certificates representing shares
bona fide purchaser, unless the transferee was 1. Fach shareholder, upon payment in full for
himself a party to any fraud or illegality in his shares, shall be entitled to a certificate certifying
the issuance of the certificate for shares. the number of shares owned by him in such corporation.

C. A person becoming an assignee or No certificate shall be issued for any share until such
transferee of éhares or of a subscription for share is fully paid.
shares in good faith and without notice that the 2. Such certificate representing a share or shares
full consideration therefor has not been paid, in a corporation shall be sigégg ;;:tgg ;fésident, a
but not qualifying as a bona fide purchaser vice-president, the clerk, the secretary or an assistant
thereof nor as a transferee of a bona fide secretary of the corporation, or by such other two (2)
purchaser, shall not be personally liable to officers as are designated in the by-laws; and may be
the corporation or its creditors for any unpaid sealed with the seal of the corporation or a facsimile
portion of the consideration for which such thereof. The signatures of one or both of the two
shares were to be issued; but the corporation officers authorized to sign share certificates may be
shall have a lien on such shares in the amount facsimiles if the certificate is countersigned by the
of the unpaid balance of the consideration. clerk or a transfer agent or any assistant transfer
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agent, or registered by a registrar, other than the
corporation itself or an employee of the corporation.
In case any officer who has signed or whose facsimile
signature has been placed upon such certificate shall
have ceased to be such officer before such certificate
is issued, it may be issued by the corporation with
the same effect as if he were such officer at the date
of its issue.

3. Every certificate representing shares issued
by a corporation which is authorized to issue shares of
more than one class shall set forth upon the face or
back of the certificate, or shall state that the corpo-
ration will furnish to any shareholder upon request and
without charge,: a full statement of the designations,
preferences, limitations, and relative rights of the

shares of each class authorized to be issued and, if

the corporation is authorized to 1ssue any preferred or

special class in series, the variations in the relative

rights and preferences between the shares of each such

series so far as the same have been fixed and determined,

and the authority of the board of directors to fix and
determine the relative rights and preferences of other
series.
4, Bach certificate representing shares shall
state upon the face thereof:
A. That the corporation is organized under
the laws of thls State.

B. The name of the person or persons to whom
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issued.

C. The number and class of shares, and the
designation of the series, if any, which such
certificate represents.

D. The par value of each share represented
by such certificate, or a statement that the
shares are without par wvalue.

5. This' section shall not affect the validity
of any share certificate of any corporation issued

prior to the effective date of this Act.

§ 512, Issuance of fractional shares or scrip

1. A corporation may, but shall not be obliged

to, issue a certificate for fractional shares which

shall entitle the holder, in proportion to his fractional

holdings, to exercise voting rights and receive dividends

and other distributions.

2. As an-alternative, a corporation may pay in
cash the fair value of fractions of shares as of the
time when those entitled to receive such fractions are
determined.

3. As an alternative, a corporation may issue
scrip in registered or bearer férm over the manual or
facsimile signature of an officer of the corporation
or of its agents, exchangeable as therein provided for
full shares, but such scrip shall not entitle the
holder to any rights of a shareholder except as therein

provided. Such scrip may be issued subject to the
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condition that it shall become void if not exchanged
for certificates representing full shéres before a
specified date, or subject to the condition that the
shares for which such scrip is exchangeable may bé
sold by the corporation and fﬁe:préceeds thereof
distributed to the holders of such scrip, or subject
to any other conditions which the board may determine.
4.. A corporation may provide reasonable oppor-
tunity for persons entitled to fractions of shares or
scrip to sell such fractions of shares or scrip or to
purchase such additional fractions of shares or scrip

as may be needed to acquire a full share.

§ 513. Requirement of stated capitai and determination
thereof

1. Upon issue by a corporation of shares with
a par valﬁe, the consideration received therefor,
expressed in dollérs,>shall constitute stated capital
to the extent of the par value of the shares, and the
excess, if any, of such consideration shall constitute
capital surplus.

2. Upon issue by a corporation of shares without
par value, the entire consideration received therefor
shall constitute stated capital unless the board of
'directors, within a period of sixty (60) days after
the issuance of such shares, allocates to‘éapital
surplus a portion, but not all, of the consideration

received for such shares. No such allocation shall
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be made of any portion of the consideration received
for shares without par value having a preference in
the assets of the corporation upon involuntary liqui-
dation except that part of such consideration which
is in excess of such preference.

3. If shares have been or shall be issued by
a corporation in a merger or consolidation or in the
acquisition of all or substantially all of the out-
standing shares or of the property and assets of another
corporation, whether domestic or foreign, any amount
that would otherwise constitute capital surplus under
the foregoing provisions of this section may instead
be allocated to earned surplus by the board of directors
of the issuing corporation, except that its aggregate
earned surplus shall not exceed the sum of the earned
surpluses as defined in this Act of the issuing cor-
poration and of all other corporations, domestic or
foreign, that were merged or consolidated or of which
the shares or assets were acquired.

L, The stated capital of a corporation may be
increased from time to time by resolution of the board
of directors transferring all or part of any surplus
of the corporation to stated capital. The board may
direct that the amount so transferred shall be stated
capital in respect of any designated class or series
of shares.

5. If a corporation has issued and outstanding

shares, with or without par value, of any class or classes
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having a preference in the assets of the corporation
in the event of involuntary liquidation of the corpo-

ration, its aggregate stated capital shall at all times

be at least equal to the aggregate amount of such

preferences on all outstanding shares.

§ 51k, Dividends in cash or property

1. The board of directors of a corporation may,
from time to time, declare and the corporation may pay
dividends on its outstanding shares in cash or property,
including the shares of other corporations, except when
the corporation is insolvent or when the payment of the

dividend would render the corporation insolvent or when

dividend, and of the fact that there was no
earned surplus from which it could have been
paid.

B. Except to the extent that the articles
of incorporation otherwise provide, a corporation
engaged in the exploitation of natural resources
or other wasting assets, may declare and pay in
cash or property, dividends out of the depletion
reserves of the corporation, but each such divi-
dend shall be identified as a distribution of
such reserves and the amount per share paid from
such reserves shall be disclosed to the share-

holders receiving the same concurrently with the

the declaration or payment thereof would be contrary to

any restrictions contained in the articles of incorpo-

ration, subject always to the following limitations:

A. Dividends may be declared and paid in
cash or property only out of the unreserved and
unrestricted earned surplus of the corporation,
or out of the unreserved and unrestricted net
earnings of the current fiscal year and the
next preceding fiscal year taken as a single

period, except as otherwise provided in this

distribution thereof.

§ 515. Share dividends and dividends in treasury shares

1. The board of directors of a corporation may,
from time to time, declare and the corporation may pay
on its outstanding shares dividends in its own shares,
except when the declaration or payment thereof would be

contrary to any restrictions contained in the articles

of incorporation, subject always to the following

limitations:

section and in the sections pertaining to

dividends and distributions from capital surplus.

If paid out of such net earnings, concurrently

with the distribution thereof shareholders

shall be given notice of the source of the
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A. Dividends may be declared and paild in
the corporation's own authorized but unissued
shares out of any unreserved and unrestricted
surplus of the corporation on the following

conditions:
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(1) If a dividend is payable in its
own shares having a par value, such -shares
shall be issued at not less than the par
value thereof, and there shall be trans-
ferred to stated capital at the time. the
dividend is paid an amount of surplus at
least equal to the aggregate: par value of
the shares to be issued as a dividend.

(2) If a dividend is payable in its
own shares without par value, the amount of
stated capital to be represented by each
such: share shall be fixed by the board of

directors by resolution adopted at the time

the dividend is declared, and there shall be

transferred to stated capital at the time
the dividend is paid an amount of surplus
equal to the aggregate stated capital so
fixed in respect of such shares.

(3) Nothing herein shall preclude a

corporation from making additional or éﬁpple—

mentary transfers from surplus to stated

capital in connection with a share dividend.

B. Dividends may be declared and paid by

the corporation in its own shares out of any
treasur& shares that have been reacquired by
the corporation. No transfer from surplus to
stated capital need be made by a corporation

paying a dividend in treasury shares to holders
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of any class of its outstanding shares.

2. No dividend payable in shares of any class,
whether such shares are authorized but unissued shares
or treasury shares, shall be paid to the holders of
shares of any other class unless the articles of
incorporation so provide or unless such payment is
authorized by the affirmative vote or written consent
of the holders of at least a majority of the outstanding
shares of the class in which the payment is to be made.

3. A split-up or division of the issued shares
of any class into a greater number of shares of the
same class without increasing the stated capital of
the corporation shall not be construed to be a share

dividend within the meaning of this section.

§ 516. Dividends from capital surplus in special cases

The board of directors of a corporation may, from
time to time, declare and the corporation may pay, out
of its unreserved and unrestricted capital surplus,
dividends on its outstanding shares in cash or property,
including the shares of other corporations, except when
the corporation is insolvent or when the payment of the
dividend would render the corporation insolvent or when
the declaration or payment thereof would be contrary to
any restrictions contained in the articles of incorpo-
ration, in the following cases: .

1. In the event that the corporation has one or

more subsidiaries of which it owns at least 75% of the
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voting stock, dividends may be declared and paid out of
the capital surplus of the corporation to the extent of
the net aggregate undistributed, unrestricted and
unreserved consolidated earned surplus of the corpo-
ration and such of its 75%-owned subsidiaries as are
organized under the laws of any state, territory or
possession of the United States of America if, at the
time of any such dividend, such corporation has, or as
a result of such dividend will have no earned surplus.
In computing such consolidated earned surplus the
financial statements of the corporation and its sub-
sidiaries (as limited above) shall be consoclidated
after eliminating all inter-company items and there shall
be deducted an amount equal to the aggregate of all
dividends theretofore paid pursuant to this subsection.
Each such dividend when made shall be identified as a
payment out of capital surplus not in excess of such
consolidated earned surplus.

2. Dividends may be declared and paid out of
capital surplus to the holders of the corporation's out-
standing shares having a cumulative preferential right
to receive dividends, in discharge of their cumulative
dividend rights, if the corporation has no earned surplus
or if its earned surplus would be insuffiéient to permit
payment of such cumulative preferred dividends therefrom.
Each such dividend, when made, shall be identified as a

payment of cumulative dividends out of capital surplus.
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§ 517. Other distributions from capitél surplus

The board of directors of a corporation may,
from time to time, distribute to its shareholders out
of capital surplus of the corporation a portion of its
assets, in cash or property, subject to the following
provisions:

1. No such distribution shall be made at a time
when fhe corporation is insolvent or when such distri-
bution would render the corporation insolvent.

2. No such distribution shall be made unless
the articles of incorporation so authorized, or unless
such distribution is authorized by the affirmative
vote of the holders of at least a majority of the out-
standing shares of each class whether or not entitied
to vote thereon by the provisions of the articles of
incorporation of the corporation.

3. No such distribution shall be made to the
holders of any class of shares unless all cumulative
dividends accrued on all preferred or special classes
of shares entitled to preferential dividends shall have
been fully paid.

4, No such disfribution shall be made to the
holders of any class of shares which would reduce the
remaining net assets of the corporation below the
aggregate preferential amount payable in event of
voluntary liquidation to the holders of shares having
preferential rights to the assets of the corporation.

5. Each such distribution, when made, shall be
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identified as a distribution from capital surplus and
the amount per share disclosed to the shareholders
receiving the same concurrently with the distribution

thereof.

§ 518. Corporation's purchase and disposition of its

own shares
1. A corporation may acquire its own shares
A. by gift, bequest, merger, consolidation,
distribution of the assets of another corporation,
or exchange of its shares, and
B. by purchase, as provided in this section;
and it may hold, own, pledge, transfer, or otherwise
dispose of such shares however acquired.

2. A corporation may purchase its own shares
only to the extent of unreserved and unrestricted
earned surplus. If authorized by the articles of
incorporation, or by the affirmative vote of at least
a majority of the outstanding shares of each class
whether or not entitled to vote thereon by the pro-
visions of the articles of incorporation, a corporation
may also purchase its own shares to the extent of
unreserved and unrestricted capital surplus.

3. Upon purchase of its own shares, the corpo-
ration's earned or capital surplus, as the case may be,
shall be reduced by the cost of such shares. Upon sale
or other disposition of all or any part of such shares

for a consideration, the consideration received for
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each of such shares:
A. may be earned surplus, up to an amount
not in excess of that portion of the cost of
purchasing such shares by which earned surplus
was reduced at the time of purchase;
B. shall be capital surplus, except for
such portion of the consideration which the
corporation elects, under the authority of
paragraph A. above, to restore to earned surplus.
Surplus created upon retirement or cancellation of
shares reacquired by the corporation, whether by pur-
chase or otherwise, shall be capital surplus. Stated
capital shall not be changed by retention of reacquired
shares as treasury shares nor by their subsequent dis-
tribution to shareholders nor by their disposition for
a consideration.

4,  Notwithstanding the limitations of subsection
2., the directors of a corporation may authorize the
purchase of its own shares for the following purposes:

A. To eliminate fractional shares or to
avoid thelr issuance;

B. To collect, release, or compromise in
good faith a debt, claim or controversy;

C. To satisfy claims of dissenting share-
holders who are entitled t6 payment of the fair
cash value of their shares under any prov%sion
of this Act;

D. Subject to other provisions of this
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Act, to effect the retirement or cancellation of
its redeemable shares by redemption or by purchase
at a price not in excess of the redemption price.
5. A corporation shall in no event purchase its
own shares if the corporation is insolvent, or if .such
purchase or payment would render it insolvent, or would
reduce the remaining net assets of the corporation below
the aggregate preferential amount payable in event of
voluntary liquidation to the holders of shares having

preferential rights to the assets of the corporation,

§ 519. Issue and redemption of redeemable shares

1. The articles of incorporation may authorize
the corporation to issue one or more classes or series
of shares which are redeemable, in whole or part, at
the option of the corporation or, in the case of a
preferred or special class or series thereof, at the
option of the shareholder. The articles, or the
resolution of the board of directors if the board has
authority to fix and determine such terms, shall set
forth the price at which, the period within which, and
the conditions under which such shares may be redeemed.

2. Except in the case of an open-end investment
company, as defined by the Act of Congress entitled
"Investment Company Act of 1940," no corporation shall
issue any common shares which by their terms purport to
grant to any holder thereof the right to require the

corporation to redeem such shares.
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3. No redemption or purchase of redeemable
shares shall be made by a corporation if it is insolvent,
or if such redemption or purchase would render it insol-
vent, or would reduce the remaining net assets of the
corporation below the aggregate preferential amount
payable in event of voluntary liquidation to the holders
of shares having preferential rights to the assets of
the corporation.

b, When redeemable shares are purchased by the
corporation, the purchase price shall not exceed the

redemption price stated in the articles of incorporation.

§ 520, Retirement or cancellation of redeemable shares

by redemption or purchase

1. The redemption or purchase by a corporation
of its redeemable shares shall of itself retire such
shares, which shall automatically be restofed to the
status of authorized but unissued shares, unless the
articles of incorporation provide that such shares shall
be cancelled and not reissued.

2. The retirement or cancellation of such shares
shall reduce the stated capital of the corporation by
that part of the stated capital which was, at the time
of such action, represented by those shares.

3. If the shares are cancelled, a statement of
cancellation shall be executed and delivered for filing
as provided by §§ 104 and 106, and shall set forth:

A, The name of the corporation,
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B. The number of redeemable shares
reacquired and cancelled by redemption or
purchase, itemized by classes and series.

C. The number of shares which the cor-
poration has authority to issue, itemized by
classes and series, after giving effect to such
cancellation, and summarized to show the aggregate
par value of shares having par value which the
corporation is authorized to issue and the
aggregate number of shares without par value
which it is authorized to issue.

4, The filing of the statement of cancellation
shall émend the articles to reduce the number of
authorized shares by the number of cancelled shares.

5. Nothing contained in this section shall be
construed to forbid a retirement or cancellation of
shares or a reduction of stated capital in any other

manner permitted by this Act.

§ 521. Disposition or retirement or cancellation of

other reacquired shares

1. Any shares of a corporation reacquired by
it, other than redeemable shares redeemed or purchased,
may be either held as treasury shares or may be retired
or cancelled by the board of directors at the time of
reacquisition or at any time thereafter.

2. The retirement or cancellation of such shares

shall reduce the stated capital of the corporation by
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that part of the stated capital which was, at the time
of such action, represented by those shares.

3. If the shares are cancelled, a statement of
cancellation shall be executed and delivered for filing
as provided by §§ 104 and 106, and shall set forth:

A. The name of the corporation.

B. The number of reacquired shares can-~
celled by resolution adopted by the board of
directors, itemized by classes and series,
and the date of the adoption of the resolution
for their cancellation.

C. The number of shares which the corpo-
ration has authority to issue, itemized by
classes and series, after giving effect to such
cancellation, and summarized to show the aggregate
par value of shares having par value which the
corporation is authorized to issue and the
aggregate number of shares without par value
which it is authorized to issue.

4, The filing of the statement of cancellation
shall amend the articles to reduce the number of
authorized shares by the number of cancelled shares.

5. Nothing contained in this section shall be
construed to forbid retirement or cancellation of
shares or a reduction of stated capital in any other

manner permitted by this Act.
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§ 522, Reduction of stated capital

1. A corporation may reduce its stated capital,
where such reduction is not accompanied by any action
requiring an amendment of the articles of incorporation
and is not accompanied by retirement or cancellation
.of shares, by complying with the following procedure:

A. The board of directors shall adobt a
resolution setting forth the amount of the pro-
posed reduction’and the manner in which thé
reduction shall be effected, and directing that
the qﬁeétion of such reduction be submitted to
a vote at a meeting of shareholders, which may
be either an\aﬁnual or a special meeting.

B. Written notice, stating that the purpose
or one of fhe purﬁoses of such meeting is to
consider the question of reducing the stated
capital of the cbrporation in the amount and
manner proposed by the board of directbrs, shall

be given to each shareholder of record within the

time and in the manner provided in this Act for the

giving of notice of meetings of shareholders.

C. At such meeting a vote of the shareholders

shall be taken on the question of approving the
proposed reduction of stated capital, which shall
require for its adbption the affirﬁative vote of
the holders of at least a majbrity\Of the out-
standing shares of each class whether or not

entitled to vote thereon by the provisions of the
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articles:of incorporation.

2. No reduction of stated capital shall be made
under the provisions of this:section if after such
reduction the amount of the aggregate stated capital
of the corporation would be an amount .equal to or less. ..
than the aggregate preferential amounts payable in the.
event of invdluntary liquidation on all issued shares
having preferential rights to the assets of the. corpo-
ration, or an amount less than the aggregate par value

of all issued shares having a par value.

§ 523. Special provisions relating to surplus and
reserves
1. A éorporation may, by resolution of its board

of directors, apply any part or all of its capital surplus

to the reduction or elimination of any deficit arising
from losses, however incurred, but only after first ‘
eliminating the earned surplus, if any, of the corpo;
ration by applying such losses against earned surpius;
and only to the extent that such losses exéeed the
earned surplus, if any. Each such application of
capital surplus shall, to the extent thereof, effect

a reduction of capital surplus. Each such application
of capital surplus shall be disclosed in the next
financial statement furnished by the corporation to
its shareholders and at its next regular or special
meeting of shareholders.

2. A corporation may, by resolution of its
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board of directors, create a reserve or reserves out of reduction is accomplished as provided in § 522, or by

its earned surplus or capital surplus for any proper the retirement or cancellation of reacquired or surrendered
purpose or purposes, and may increase, decrease or shares, or by an amendment to the articles reducing the
abolish any such reserves 1n the same manner. Earned par value of shares, or in any other manner.

surplus of the corporation to the extent so reserved
§ 52U, Convertible securities

shall not be available for the payment of dividends
1. A corporation may, if authorized by the
or other distributions by the corporation except as
articles of incorporation, issue shares convertible, at
expressly permitted by this Act.
the option of the holder only, into shares of any other
3. After merger, consolidation, or combination
class or into shares of any series of the same or any
of a corporation and one or more domestic or foreign
other class, except a class or any series having prior
corporations by purchase or otherwise, the amount of
or superior rights and preferences as to dividends or
the earned surplus of the surviving, new or purchasing .
distribution of assets upon liquidation. The period
corporation shall not exceed the aggregate net earned
within which and the terms and conditions upon which
surplus of the constituent corporations as it existed
shares may be converted shall be stated in the articles
immediately prior to such merger, consolidation or )
of incorporation, or in a resolution of the board of
combination, reduced by such distributions to share-
) directors if the board of directors has authority to
holders and transfers of earned surplus to stated capital
. fix and determine that right. Shares without par value
or capital surplus as were made in connection with the
shall not be converted into shares with par value, unless
issue of shares or otherwise at the time of merger,
that part of the stated capital of the corporation repre-
consolidation, or combination.
sented by such shares without par value is, at the time
4, The capital surplus of a corporation may be
of conversion, at least equal to the aggregate par value
increased from time to time by resolution of the board
of the shares into which the shares without par value
of directors directing that all or a part of the earned
are to be converted.
surplus of the corporation be transferred to capital
2. A corporation may, if authorized by the
surplus.

articles of incorporation, issue bonds or debentures
5. The surplus, if any, created by or arising out

convertible into other bonds or debentures of the cor-
of a reduction of the stated capital of a corporation

poration within such period and upon such terms and
shall be capital surplus, regardless of whether such
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conditions as shall be fixed by the board of directors.

3. A corporation may, if authorized by the
articles of incorporation, issue bonds or debentures
convertible into shares within such period and upon such
conditions as shall be fixed by the board of directors.

L, At the time of authorizing any securities
convertible into shares, the corporation shall provide
for and at all times thereafter retain sufficlent
authorized but unissv:d shares of 211 classes necessary
to satisfy the conversion of all issued outstanding
securities convertible into shares.

5. When shares are converted, they shall be
cancelled. Conversion of shares shall not reduce the
aggregate stated capital of the corporation, but the
effect, if any, of conversion upon stated capital shall

be stated in the next financial statement furnished to

shareholders.
§ 505, Unclaimed dividends and other distributions to
shareholders
1. Whenever a dividend or other distribution to

shareholders has been declared by a corporation and the
check in payment thereof has not been presented for
payment within 20 years from the date of issue thereof,

and, in the exercise of due diligence, the shareholder

entitled thereto cannot be located, then said corporation

may stop payment on said check, if it has not theretofore

done so, and pay sald dividend or dividends or other
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distribution to the Treasurer of State to be held by
him for saild shareholder as provided, and cancel on
its books the certificate, whether or not in its
possession, evidencing the shares in respect of which
said dividend or dividends or other distributions were
declared, issue a duplicate certificate for said shares
in the name of the Treasurer of State and deliver said
duplicate certificate to the Treasurer of State.

2. The Treasurer of State shall, prior to
January 3lst of each year, cause notice, in such form
as he shall approve, to be published in the state paper,
at least once each week for 2 successive weeks, of all
dividends and distributions and shares of stock received
by him during the preceding calendar year pursuant to
this section, with the name, if known, and the last
known address, if any, of each person appearing to be
the owner of any such dividend or dividends or distri-
butions and of any such shares of stock. After March
1st and prior to March 31st of each year the Treasurer
of State shall sell in the open market or at public sale
all shares of stock represented by duplicate certificates
delivered to him pursuant to this section during the
preceding calendar year except for such as may be the
subject of applications then pending in the Superior
Court pursuant to this section. All funds received by
the Treasurer of State from the sale of shares of stock
for any such shareholder shall be held by him for said

shareholder as provided.
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3. Any claimant to any dividend or dividends
or other distributions paid to the Treasurer of
State pursuant to this section and any claimant to
any shares of stock, or to the proceeds of the sale

of any shares of stock, paid to the Treasurer of

State pursuant to this section shall make application

therefor, within 20 years after the first publication

of the notice in respect thereof provided for in the

preceding subsection of this section, to the Treasurer,

who shall pay the same upon satisfactory proof that
the claimant is entitled thereto. If the Treasurer
is not satisfied as to the right of any claimant to
such funds, the claimant may bring a civil action
against the Treasurer in the Superior Court for
Kennebec County, which, if satisfied as to the
claimant's legal right thereto, shall issue an order
directing the Treasurer of State to pay the same to
the claimant, and the same shall be paid as directed
in said order. At the expiration of said 20-year
period any unclaimed funds received by the Treasurer
of State pursuant to this section shall escheat to
the State. Any income earned on any funds received
by the Treasurer of State pursuant to this section
during said 20-year period shall be paid into the
General Fund of the State as compensation to the

State for administration.

87 § 525

CHAPTER 6

BY-LAWS, SHAREHOLDERS AND VOTING

Section

601. By -laws genefally.

602, By-laws and other powers in emérgency.

603. Meetings of shareholders; when held; how called.

6oL, Notice of shareholders' meetings. '

605. Waiver of notiée and cdll;

606. fixing record date fof determining shareholders.

607. Iist of éhareholders entitled to vote at meeting.

608. Quorum of shareholders.

609. Voting inspectors.

610. Determination of shareholders.

611. Required vote of shareholders.

612, Qualification of voters.

613. Voting by corporations, fiduciaries, and others.

614, Voting, execution of proxies and other action
as to shares owned jointly.

615. Proxies and irrevocable proxies.

616. Agreements or other provisioﬁs restricting
transferability of shares.

617. Agreements by shareholders respecting voting of
shares.

618. Agreements among shareholders respecting
management of corporation and relations of
shareholders.

619. Voting trusts.

620. Informal or irregular action by shareholders.

621, Judicial review of election of directors and

appointment of officers.
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622, Cunulative voting.
623, Pre-emptive rights.

624, Iiability of shareholders recelving improper
distributions.

625. Books and records required to be kept by
corporation; financial statements.

626. Right of shareholders to inspect corporate
records.

627. Shareholder's actions.

§ 601. 'By-laws generally

1. The by-laws of a corporation may contain
any provisions for the regulation and management of
the business and affairs of the corporation which are
not inconsistent with law or with the articles of
incorporation. Any provision which could properly
appear in the by-laws may be included in the articles
of incorporation.

2. Unless otherwise provided in the articles,
the initial by-laws of a corporation shall be adopted
by its board of directors or, if the initial directors
were not named in the articles of incorporation, by
the incorporator or incorporators.

3. Thereafter, the board of directors shall
have the power to alter, amend or repeal the by-laws,
and to adopt new by-laws, unless such power 1s expressly
reserved to the shareholders by the articles of
incorporation.

4, The articles of incorporation may exclusively

vest in the shareholders the power to adopt, amend
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and repeal the by-laws generally or a particular by-law
or class of by-laws. Even though no such power is
reserved to and invested in the shareholders, the
holders of shares entitled to vote to elect directors
may amend or repeal a by-law adopted by the directors,
in which case the directors may not, for two (2) years
thereafter, amend or readopt the by-law thus amended or
repealed by the shareholders.

5. Action by the incorporators or directors with
respect to by-laws shall be taken by a vote of a majority
of those voting thereon, and action by the shareholders
with respect to by-laws shall be taken by a vote of a
majority of shares voting thereon, unless this Act or
the articles of incorporation shall‘require such action
to be taken by a greater number of incorporators,
directors, or shareholders.

6. Any notice of a meeting of the incorporators,
directors, or shareholders at which by-laws are to be
adopted, amended or repealed shall include notice of
such proposed action; when the initial by-laws are
to be adopted, it shall be sufficient for the notice
to so state; subsequent to the adoption of the initial
by-laws, notice of a meeting at which by-laws are to
be adopted, amended or repealed shall either set out
the text of the proposed new by-law, amendment, or
by-law to be repealed, or shall summarize the changes

to be effected by such adoption, amendment or repeal.
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§ 602. By-laws and other powers in emergency

1. The board of directors of any corporation
may adopt emergency by-laws, subject to repeal or
change by action of the shareholders, which shall,
notwithstanding any different provision elsewhere
in this Act or in the articles of incorporation or
by-laws, be operative during any emergency in the
conduct of the business of the corporation resulting
from an attack on the continental United States or
any nuclear or atomic disaster. The emergency by-laws
may make any provision that may be practical and
necessary for the circumstances of the emergency,
including. provisions that:

A, A meeting of the board of directors
may be called by any officer or director in

such manner and under such conditions as shall

be prescribed in the emergency by-laws;

B. The director or directors in attendance
at the meeting, or any greater number fixed by

the emergency by-laws, shall constitute a

quorum; and

c. The officers or other persons desig-
nated on a list approved by the board of directors
before the emergency, all in such order of priority
and subject to such conditions, and for such
period of time (not longer than reasonably
necegsary after the termination of the emergency)

as may be provided in the emergency by-laws or
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in the resolution approving the list, shall,

to the extent required to provide a quorum at

any meeting of the board of directors, be deemed

directors for such meeting.

2. The board of directors, either before or
during any such emergency, may provide, and from time
to time modify, lines of succession in the event that
during such an emergency any or all officers or agents
of the corporation shall for any reason be rendered
incapable of discharging their duties.

3. The board of directors, either before or
during any such emergency, may, effective in the emer-
gency, change the head office or designate several
alternative head offices or regional offices, or
authorize the officers so to do.

L, To the extent not inconsistent with any
emergency by-laws so adopted, the by-laws of the corpo-
ration shall remain in effect during any such emergency
and upon its termination the emergency by-laws shall
cease to be operative.

5. Unless otherwise provided in emergency by-
laws, notice of any meeting of the board of directors
during any such emergency may be given only to such of
the directors as it may be feasible to reach at the
time and by such means as may be feasible at the time.

6. To the extent required to constitute a quorum
at any meeting of the board of directors during any

such emergency, the officers of the corporation who are

92 § 602



present shall, unless othefwise provided in emergency
by-laws, be deemed, in order of rank and within the
same rank in order of seniority, directors for such
meeting.

T No officer, director or employee acting in
accordance with any emergency by-laws shall be liable
except for willful misconduct. No officer, director
or employee shall be liable for any action taken by
him in good faith in such an emergency, in furtherance
of the ordinary business affairs of the corporation,
even though not authorized by the by-laws then in
effect.

8. If emergency by-laws have not been adopted
by a corporation, action taken in good faith by its
shareholders, directors, officers, and employees during
any such emergency shall be valid if it is substantially
in compliance with this section, or if it is otherwise
reasonably necessary and practical for the emergency

operation and management of the business.

§ 603. Meetings of shareholders; when held; how called

1. Meetings of shareholders shall be held at
such place as may be specified by the by-laws, or at such
place as may be selected in the manner provided for in
the by-laws, consistent with the articles and this Act.
In the absence of any such provision, all meetings
shall be held at the registered office of the corpo-

ration. The articles of incorporation may provide that
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meetings may be held outside this State,. either generally
or at specified places outside this State; in the absence
off any such provision in the articles, all meetings of
the shareholders shall be held within this State.

2. A meeting of shareholders shall be held
annually for the election of directors and the trans-
action of other business on a date specified in the
by-laws. A failure to hold the annual meeting at the
designated time or to elect a sufficient number of
directors ﬁb conduct the business of the corporation
shall not affect otherwise valid corporate acts or work
a forfeiture or dissolution of the corporation.

3. If there shall be a failure, for whatever
reason, to hold the annual meeting for a period of
thirty (30) days after the date for such meeting specified
in the by-laws, or if no date has been specified, for a
period of thirteen (13) months after the organization
of the corporation or after its last annual meeting, a
substitute annual meeting may be called by any person
or persons entitled to call a special meeting of the
shareholders.

L, Special meetings of the shareholders may be
called by any one of the following:

A, The president;

B. The chairman of the board of directors;
C. A majority of the board of directors;
D. The holders of not less than ten per

cent (10%) of the shares entitled to vote at the
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meeting, unless the articles of incorporation or by registered or certified mail to the president or

or by-laws provide for a smaller percentage or clerk or secretary by any person entitled under sub-
unless any section of this Act otherwise provides; section 3. or 4. of § 603 to call a meeting of shareholders,
or such officer shall deliver to the shareholders entitled
E. BSuch other officers or persons as may thereto notice, as provided by this section, of a meeting
be provided in the articles of incorporation, to be held on a date fixed by such officer, which date
or in the by-laws. shall be
A. not less than ten (10) nor more than

§ 604, Notice of shareholders' meetings

fifty (50) days, or
1. Written notice stating the place, day and
B. in the case of a close corporation, not
hour of the meeting and, in case of a special meeting or
less than three (3) nor more than fifty (50) days,
when otherwise required by this Act, the purpose or
after receipt of such request. If notice of the meeting
purposes for which the meeting is called, shall be
is not given within fifteen (15) days after transmission
delivered
of the request therefor to the president or clerk or
A. not less than ten (10) nor more than
secretary, the person or persons calling the meeting
fifty (50) days, or
may fix the time of meeting and give or cause to be
B. in the case of a close corporation, not
given notice thereof as provided by this section.
less than three (3) nor more than fifty (50) days,
3. An affidavit of the officer designated under
before the date of the meeting, either personally or by
subsection 1. or of such other person who gave notice
mail, by or at the direction of the president, the
as required by this section, that such notice has been
secretary, the clerk, or the officer or persons calling
given, shall in the absence of fraud be prima facie
the meeting, to each shareholder of record entitled to
evidence of the facts stated therein.
vote at such meeting. If mailed, such notice shall be
L 4. When a meeting is adjourned, for whatever
deemed delivered when deposited with postage prepaid in
reason, for thirty (30) days or more, notice of the
the United States mail, addressed to the shareholder at
adjourned meeting shall be given as provided by this
the address appearing on the stock transfer books of
section. Notice of a meeting adjourned for less than
the corporation.
thirty (30) days need not be given if the time and place
2. Upon written request transmitted in person ’ ‘
of the adjourned meeting are announced at the meeting at
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which the adjournment is taken, unless a new record

date is fixed :for the adjourned meeting. At the
adjourned meeting the corporation may transact any
business which might have been traﬂsacted at the meeting

at which the adjournment was -taken.

§ 605, Waiver of notice and call

1. ’Noticenof a meeting of shareholders need
not be given to any shareholdef who signs a waiver of
notice, in person of'by proxy, either before or after
the meeting. Unless required by the by-laws, neither
the business transacted nbf the pufpose of the meéting
need be specified in the waiver.

. 2. Such signed waiver of notiée shall also con-
stitute a waiver of formal call of the meeting.

3. Attendance of a shareholder at a meeting, in
person or by proxy, shall of itself constitute waiver
of no£ice and call, and of any defects therein, except
when the shareholder attends a meeting solely for the
purpose of stating his objection, at the beginning of
the meeting, to the transaction of any business on the
ground that the meeting is not lawfully called or con-
vened, or that insufficient notice thereof was given.

L, In the case of specific items of business
which this Act, the articles or the by-laws require to
be specifically mentioned in the notice of meeting,
attendance of a shareholder at a meeting shall also

constitute a waiver of such specific notice, and of
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any defect or.deficiency therein, unless the shareholder
(1) states his objection to the transaction of that

item of business, on the ground of insufficiency of
notice thereof, when the item of business is .first
brought before the meeting, and (2) refrains from

voting on such item of business.

§ 606. Fixing record date for determining shareholders

1. For the purpose of determininé shareholders
entitled to notice of or to vote at any meeting of
sharéholders or any adjournment thereof, or entitled
to receive payment of a dividend or other distribution,
or in order to make a determination of shareholders for
any other proper purpose, the board of directofs may;
in accbfdance with the by-laws or by resolution in the
absence of an applicable by-law, fix in advance a record
date for any such determination of shareholders. Such
date shall not in any case be more than fifty (50) days
and, in the case of a meeting of shareholders,

A. not less than ten (10) full days or,
B. in the case of a close corporation,

not less than three (3) full days,
prior to the date on which the particular action,
requiring such determination of shareholders, 1s to be
taken.

2. If no record‘date is fixed for determination
of shareholders entitled to notice of or to vote at a

meeting of shareholders, or shareholders entitled to
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receive payment of a dividend or other distribution,
the day next preceding the date on which notice of
the meeting is malled, or the day next preceding the
date on which the resolution of the board of
directors declaring such dividend is adopted, as the
case may be, shall be the record date for deter-
mination of shareholders.

3. If a meeting of the shareholders is called
by any person entitled to do so pursuant to subsection
3. or 4. of § 603, and if the directors fail or refuse
to fix a record date for the purpose of determining
shareholders entitled to notice of and to vote at
such meeting, then the persons calling such meeting
may fix a record date in accordance with subsection
1. of this section.

L, If the by-laws so provide, the directors
may, in lieu of fixing a record date as provided
in subsection 1., close the stock transfer books for
a stated period. Such period shall not in any case
exceed fifty (50) days and, in case of a meeting
of shareholders, the books shall be closed

A. not less than ten (10) full days

or,

B. in the case of a close corporation,
not less than three (3) full days,

immediately preceding the date of such meeting.
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5 When a meeting of the shareholders is
adjourned for less than thirty (30) days, the deter-
mination of shareholders entitled to vote at the original
meeting, made as provided in this section, shall apply
to the adjourned meeting unless the directors fix a new
record date for such adjourned meeting in accordance
with subsection 1. and cause new notice of the adjourned
meeting to be given as for an original meeting. When a
meeting of the shareholders is adjourned for thirty (30)
days or more, a new record date shall be fixed for the

adjourned meeting in accordance with subsection 1.

§ 607, List of shareholders entitled to vote at meeting

1. The officer or agent having charge of stock
transfer books for shares of a corporation shall, in
advance of each meeting of shareholders, prepare a
complete list of the shareholders entitled to vote at
that meeting of shareholders and any adjournment thereof.
Such 1list shall be arranged in alphabetical order, with
the address of and the number of shares held by each
shareholder. The requirement of a list may be satisfied
by a card index showing the required information and
alphabetically arranged; and the 1list may be classified
by classes and series of stock held.

2. For a period commencing upon the record date
or the date when the stock transfer books are closed
and in no event less than

A. ten (10) days or,
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B. 1in the case of a close corporation,
three (3) days,

prior to the date of the meeting, such list of share-
holders shall be kept on file at the office of the
clerk of the corporation, and at the office of its
transfer agent or registrar, if any, and shall be
subject to inspection by any shareholder at any time
during usual business hours.

3. The 1list required by subsection 1. shall
also be produced and kept open at the time and place
of the meeting and shall be subject to the inspection
of any shareholder during the whole time of the meeting.

4.,  The original stock transfer books shall be
prima facie evidence as to the shareholders who are
entitled to examine the list required by subsection
1. or the transfer books or to vote at any meeting of
shareholders.

5. Failure to comply with the requirements of
this section shall not affect the validity of any action
taken at any meeting.

6. If the requirements of this section have not
been substantially complied with, the meeting shall, on
the demand in person or by proxy of any shareholder who
sought to inspect the required list, be adjourned until

the requirements are complied with.

§ 608. Quorum of shareholders

1. A. Unless otherwise provided in the by-laws,
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a majority of the shares entitled to vote thereat
shall constitute a quorum at a meeting of share-
holders; when a specified item of business is
required to be voted on by a class or classes, a
majority of the shares of each such class or
classes shall constitute a quorum for the trans-
action of such items of business.

B. The by-laws may specify a quorum require-
ment of less than a majority, but in no event may
a quorum consist of less than one-third of the
shares entitled to vote.

C. The by-laws may redquire any greater number
6r percentage than a majority, and may require
unanimous attendance, to constitute a quorum.

2. In the absence of a quorum, any meeting of
shareholders may be adjourned from time to time by vote
of a majority of the shares present.

3. The shareholders present at a duly called or
held meeting at which a quorum was once present may
continue to do business at the meeting or at any
adjournment thereof, notwithstanding the withdrawal of
enough shareholders to leave less than a quorum.

4, Shares shall not be counted towards a quorum
for a meeting of shareholders if voting of such shares
has been enjoined or if for any reason they may not law-
fully be voted at such meeting.

5. Failure or refusal of a shafeholder to attend

a meeting of shareholders shall in no event estop or bar
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such' shareholder from challenging any action taken at
such meeting on the ground that the meeting was improperly
called, that a quorum was not present,: or on any other

legitimate ground.

§ 609, Voting inspectors

1. Except as provided in subsection 2., the clerk

of the corporation, or in his absence the secretary or an

assistant secretary of‘the corporatiOn, or a person elected

by axméeting as its temporary secretary, shall act as
voting ihspéctor at each‘meeting of the sharehoidérs.

2. The by-laws may providé that the hblder of
some oOther office, or fhat some other person or persons,
shall be the voting inspectors; or the by-laws may specify
how voting inspectors shall be deéignated. Unless the
by-laws otherwise provide, the person‘presiding at a
meeting ma& designate the person or persons, whether or
not including one of the officers named in sﬁbsection 1.,
as thé voting inspectérs fof that meeting. '

3. | The inspectors shall‘determine the number of
shares outsténding and the voting poweryof each, the
shares represented at the meetiﬁg, fhe existence of é
quorum and the authentiéity, validity and‘éffect of
proxies; they shall receive votes, hear and determine
all challenges and questions arising in connection with
the right to vote, count énd fabulate all vbfes, determine
and announice the result, and otherwise see that’the vote

or election is conducted with fairness to all shareholders.
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L. Upon request of the person presiding at the
meeting or of any shareholder entitled or claiming to be
entitled to vote thereat, the inspectors shall report in -
writing on any challenge, question, or matter determined
by them and execute a certificate of any fact found by
them.

5. Any report or certificate made by the
inspectors shall be prima facie evidence of the facts

stated therein and of the vote as certified by them.

§ 610. Determination of shareholders

The principles applicable to determination of
shareholders or representatives of shareholders entitled
to vote shall apply, so far as possible to (1) ascer-
taining the presence of a quorum at a meeting of
shareholders, and (2) determining the shareholders or
representatives of shareholders entitled to give a proxy

to vote.

§ 611. Required vote of shareholders

1. Except to the extent that the vote of a greater
number of shares or voting by classes or series of shares
is required by this Act or by the articles or by-laws,
at any meeting of shareholders which has been duly called,
or notice and call of which has been unanimously waived,
and at which a quorum is present,

A. Any corporate action shall be authorized
by a majority of the votes cast at the meeting

by the holders of shares entitled to vote on the

104 § 611



subject matter;

B. In elections of directors, those candidates
who receive the greatest number of votes cast at
the meeting by the holders of shares entitled to
vote to elect directors, even though not receiving
a majority of the votes cast, shall be deemed
elected.

2. The articles or by-laws may require a vote
greater than a majority, may require a unanimous vote,
and may specify that the stipulated percentage shall be
determined with reference to the total shares entitled
to vote, either as to specific issues or.as to all issues

which may come before the shareholders.

§ 612. Qualification of voters

1. Each outstanding share, regardless of class,
shall entitle the holder thereof to one vote on each
matter submitted to the shareholders, except as otherwise
provided in this Act or in thé articles of incorporation
as permitted by this Act. ‘

2. The articles of incorporation may, either
absolutely or conditibnally, deny or limit the voting
rights of, or provide special voting rights for, or
otherwise define the voting powers of, any designated
class or classes or series of shares.

3. The articles of incorporation may specify that
any class or classes of shares or any series thereof

shall vote as a class or series in connection with the
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transaction of ‘any business or of any. specified item of
business at a meeting of shareholders, including amend-
ments to the articles of incorporation,

4,  The articles of incorporation may grant,
either absolutely or conditionally to the holders of
bonds, debentures or other.obligations of the corporation,
the power to vote on specified matters, including the
election of directors. - Such power shall not be terminated
except upon written assent of the holders of two-thirds
(2/3) in aggregate face amount of the bonds or debentures.
When such power has been granted‘to holders of obligations
of a corporation, the term "shareholder" whenever used
in this Act, shall include holders of such obligations,
to the extent necessary to give effect to their voting

power so granted.

§ 613. Véting by corporafions, fiducliaries, and others

1. Except when held by the‘corpbration in a
fiduciary capacit&, no corporation shall'directly or
indirectly vote any shares issued by it including,
without limitation,'(l)'treasury shares and (2) shares
held by another corporation if a majority of the shares
entitled to vote for the election of directors of such
other corporation is held by the corporation. No shares
50 disqualified from voting shall be counted in deter-
mining the total number of outstandingKShares at any
given time.

2. Shares standing in the name of anofher domestic
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or foreign corporation of any type or kind (referred

to in this subsection as the "shareholder-corporation")
may be voted by the officer, agent, or proxy designated
by the by-laws of the éhareholder—corporation; or, in
the absence of any applicable by-law, by such person
as the board of directors of the shareholder-corporation
may designate. The chairman of the board, president,
any vice-president, secretary, and treasurer of the
shareholder-corporation shall be presumed to possess,
in that order, authority to vote such shares, unless
prior to such vote it appears by a certified copy of
the by~laws or other instrument of the shareholder-
corporation that such authority does not exist or is
vested in some other officer or person. In case of
conflicting representation of the shareholder-
corporation, the shares shall be voted by the senior
officer, in the order stated.

3. Any fiduciary may vote shares which stand of
record in his name, and a corporate fiduciary may, with-
out limitation, vote its own shares held by it in a
fiduciary capacity.

L, Shares held by an executor, administrator,
guardian, committee, or conservator may be voted by him
upon proof of his appointment, without transfer of such
shares into his name. Any other fiduciary, upon proof
satisfactory to the corporation of his authority to vote,
may vote shares which stand of record in the name of the

person for whom he is such fiduciary.
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5. A minor may vote shares which stand of record
in his name, and may not thereafter disaffirm or avoid
such vote.

6. Shares held by a person as custodian for a
minor under the Maine Uniform Gifts to Minors Act (Title
33 M.R.S.A., chapter 19) or a similar act of any other
state may be voted by the custodian subject to applicable
provisions of that act.

Te Shares held by or under the eontrol of a
trustee in bankruptcy, or receiver or liquidator, may
be voted by him without the transfer thereof into his
name if authority to do so is conferred by statute or
is authorized by the court which appointed such receiver
or trustee. An assignee for the benefit of creditors
may vote shares standing in the name of the assignor,
unless otherwise provided in the instrument of assignment.

8. A shareholder whose shares are pledged shall
be entitled to vote such shares until the shares have
been transferred on the records of the corporation into
the name of the pledgee or a nominee of the pledgee,
and thereafter the pledgee shall be entitled to wvote
the shares so long as they stand of record in the pledgee's
name.,

9. Shares standing in the name of a partnership
may be voted by any partner and shares standing in the
name of a limited partnership may be voted by any general
partner.

10. Shares standing in the name of a person as
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life tenant may be voted by him.

11. Redeemable shares which have been called for
redemption shall not be entitled to vote on any matter
nor be deemed outstanding shares on and after the date
on which written notice of redemption has been sent to
holders thereof and a sum sufficient to redeem such
shares has been deposited with a bank or trust company
with irrevocable instructions and authority to pay the
redemption price to the holders of the shares upon

surrender of certificates therefor.

§ 614, Voting, execution of proxies and other action

as to shares owned jointly

1. If two or more persons take or are permitted
or required to take action with respect to the same
shares, including, but not limited to, ,

A. Fiduciaries who have the same fiduciary
relationship to the same shares;

B. Holders of‘record of the same shares,
including, but not limited to joint tenants and

tenants in. common;

C. Shareholders who execute or are to execute

proxies as to the same shares;
then, whenever shares are voted, proxies are executed,
or other action is taken,
A. By one of such persons, his act shall
bind all;

B. By more than one of such persons, the

109 § 614

act of a majority of those acting shall bind all;
C. By more than one of such persons bﬁt
there is an even division among those acting,
each fraction shall be entitled to vote or
otherwise act. proportionally, unless the
-agreement, order of court, or other instrument
which created such Joint power shall provide.

otherwise.

§ 615. Proxies and irrevocable proxies

1. Every shareholder entitled to vete may do so
either in person or by proxy. Executors, administrators,
guardians, receivers, trustees and all other fiduciaries,
agents and representatives may glve proxies whenever they
would be entitled t6 vote in person. The appointment
of one or more agents to vote on behalf of the share-
holder shall'be bv a written proxy executed by the
shareholder or by his duly authorized attorney-in-fact;

a telegram or cablegram appearing to have been trans-
mitted by the shareholder shall satisfy this requirement.

2. No proxy shall be valild after eleven months
from the date of its execution,'anless otherwise
expressly and conspicuously provided in the proxy.

Bvery proxy, except as otherwise provided in this section
or by operation of law, shall be revocable at the pleasure
of the person executing it; and a proxy may be revoked,
without limitatioﬁ, by an instrument which in terms

revokes the proxy, or by a duly executed proxy subsequent
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in time. The authority of a proxyholder shall not be
revoked by death or supervening incapacity of the
shareholder executing the proxy unless, before such
authority is exercised, written notice of such death

or incapacity is filed with the corporate officer
responsible for maintaining the list of shareholders.
The presence at a shareholders' meeting of the share-
holder appointing a proxy shall not of itself revoke
the proxy, but such shareholder méy revoke the appoint-
ment by giving notice to the corpofate officer
responsible for maintaining the list of shareholders,
or by giving notice in open meeting of the shareholders.

3. Unless a proxy otherwise specifically pro-
vides, any proxyholder shall have the power to appoint
in writing a substitute to act in his plaée;

4, A proxy which specifically and’conspicuously
states that it is irrevocable, shall be irfevocable
when it is held by any of the following or by a nominee
of any 6f the following:

; A, the Holder of a security interest (as

defined in Title 11 M.R.S.A. § 1-201) in the

shares which are the subject of the proxy;
B. a person who has contracted to purchase
the shares whigh are the subject of the pfoxy;
C. a creditor or creditors 6f the corpo;
ration who extend or continue credit to the
corporation in consideration of the proxy, if

such proxy specifically states that it was
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given in consideration of such extension or con-

tinuvation of credit, and sets forth the amount

of, and the name of the person extending or

continuing credit;

D. an officer of the corporation under an
employment contract which required a proxy, if

the proxy states that it was given in consideration

of the contract, the name of the employee, and the

period of ‘employment contracted for;
E. a person, including an arbitrator,
designated by or under a shareholders!' agreement

as provided by §‘617.

Any such proxy shall become revocable after the
security interest terminates, or the contract of purchase
has been performed and the purchaser has become a share-
holder of record, or the debt of the corporation is paid,
or the period of employment stipulated in the contract
of employment has been terminated, or the agreement
under § 617 has terminated.

5. As between a proxyholder and a purchaser of
shares, a proxy may be revoked, notwithstanding a pro-
vision making it irrevocable, by a purchaser of sghares
without knowledge of the existence of gsuch provision,
unless notice of the proxy and of its irrevocability is
conspicuously noted on the face or back of the certificate
representing such shares. The corporation and its
officers and agents may in good faith give effect to

an irrevocable proxy appearing on its face to conform
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to this section, notwithstanding a claim by the share-
holder that it has validly been revoked.

6. The foregoing provisions shall be. applicable
to proxies given by the holders of a corpqration‘s bonds,
debentures or other obligations where a right to vote
is conferred upon such holders by the articles of incor-
poration as permitted by subsection 4. of § 612.

7. The provisions of § 613 shall be applicable
in determining persons entitled to give a proxy under
this section.

8. Nothing in this section shall be deemed to
negate the power of a court, when required by law and
equity, to construe an agreement not denominated as such

as giving a proxy or irrevocable proxy.

§ 616. Agreements or other provisions restricting

transferability of shares

1. ' Ahy agreement between two or more shareholders,
if in writing and signed by the parties thereto, may
impose reasonable restrictions upon thektransferability
of the shares held by one or mofe of the parties
including, without limitation, the duty to offer such
shares to one of the parties or nis designee, at a fixed
or ascertainable price, before selling them to any other
person.,

2. The articles of incorporation of a corporation,
or a by-law adopted by vote of its shareholders, may

provide reasonable restrictions on the transferability
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of:its shares. including, without limitation, the duty
to offer the same to the corporation, or to its board.
of directors,. or to both in succession; at .a:fixed or
ascertainable price, before selling .them to any other
person. -Such a provision of the articles shall apply
uniformly to.all.shares of a class or series.

3. Unless noted on the face or back of the share
certifiecates representing such shares, a restriction on
transfer imposed either by agreement under subsection
1. or by the articles or by-laws under subsection. 2. shall
be ineffective except against a person who had actual.
knowledge of it at the time he acquired the shares. This
subsection shall be construed in the light of Title 11
M.R.S.A. § 8-204; and the statutory definitions applicable
thereto.

4, Any. such agreement or provision in the articles
or by-laws restricting the transferability—of shares may,
but need not, include a procedure for arbitration con- .
cerning the value of such shares; and such provision, if

included therein, shall be valid...:

§ 617, Agreemehts by shareholders respecting voting
' of shares ' ' S
1. An agreement between two or more shareholders,
if in writing and signed by the partieé thereto, may -
proVide ﬁhat in eXercising any voting rights of shares
held by the parties, including any vote with respect to

directors, such shares shall be voted as provided by the
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agreement, or as the parties may agfee, or as determined
in accordance with a procedure agreed upon by the parties
including, without limitation, an arbitration procedure.

2. When such an agreement specifies how the
shares shall be voted, or provides a clear formula for
ascertaining how the shares shall be voted, in case of
a breach or anticipatory breach thereof by one or more
parties thereto, the agreement shall, unless it specific-
ally provides otherwise, be deemed to constitute an
irrevocable proxy to the parties not in breach to vote
all shares subject to the agreement in accordance with
the terms of the agreement.

3. When such an agreement provides for a pro-
cedure such as the appointment of an arbitrator or
umpire in the event of dispute, unless the agreement
expressly otherwise provides, it shall be deemed to
constitute an irrevocable proxy to such arbitrator or
umpire, to vote all shares subject to the agreement in
accordance with his determination on the matters properly
submitted to him under the terms of the agreement.

4: No purchaser fqr value of shares subject to
such an agreement shall be bound thereby if he purchased
the same in good faith and without knowledge of the
agreement, unless the agreement was conspicuously noted
on the face or the back of the certificates representing

such shares.
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§ 618. Agreements among shareholders respecting

management of corporation and relations of

shareholders
1. No written agreement, whether contained in
the articles of incorporation or by-laws or in a written
side agreement, and which relates to any phase of the
affairs of the corporation, including, but not limited
to, the following:
A, Management of the business of the
corporation; or
B. Declaration and payment of dividends
or division of profits; or
C. Who shall be officers or directors, or
both, of the corporation; or
D. Voting requirements, including requirements
for unanimous voting of shareholders or directors;
E. Employment of shareholders by the cor-
poration; or
F. Arbitration of issues as to which the
stockholders are deadlocked in voting power or
as to which the directors are deadlocked and the
shareholders are unable to break the deadlock; or
G. Which purports to treat the affairs of
the corporation as if it were a partnership and
the shareholders as if they were partners,
shall be deemed invalid because the agreement contains
any such provision, or because it limits or restricts

the powers or discretion of the directors of the
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corporation, or because it transfers to one or more
shareholders or to one or more persons or corporations
to be selected by him or them all or part of the manage-
ment of the corporation, if the following conditions are
satisfied:

A. Either (1) the agreement is set forth,

or its existence is clearly referred to, in the

articles of incorporation, and if in an amendment

to the articles, such amendment was adopted by

the unanimous vote of all outstanding shares,

whether or not entitled to vote by the provisions

of the articles; or (2) the agreement has been
expressly assented to in writing by all share-
holders of the corporation, whether or not
entitled to vote; and

B. Subsequent to the making of the agreement
or its adoption in the articles or by-laws, shares
are transferred or issued only to persons who have
notice or actual knowledge thereof, or assent in
writing thereto.

2. Notwithstanding a failure to satisfy the con-
ditions set out in paragraphs A. and B. of subsection 1.,
such an agreement shall be valid and enforceable between
the parties thereto, and their assignees and successors
who have notice thereof, unless it is affirmatively
shown that its enforcement would be prejudicial to the
rights of third parties who intervene 1n objection to

its enforcement.
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3. To the extent that it contains provisions
which would not be valid but for subsection 1., an
agreement authorized by subsection 1. shall be valid
only so long as no shares of the corporation are traded
on any national securities exchange or regularly quoted
in any over-the-counter market by one or more members of
a national or affiliated securities assocation.

4.,  The text of any agreement authorized by
subsection 1. shall be set forth in full, or a con-
spicuous reference shall be made to the agreement, upon
the face or back of each certificate for shares issued
by the corporation.

5. A transferee of shares in a corporation whose
shareholders have entered into an agreement authorized
by subsection 1,shall be deemed to have notice thereof
if the text of the agreement was set forth, or if the
agreement was conspicuously noted, on the face or back
of the certificate for such shares when he took them.

6. The effect of an agreement authorized by

subsection 1. shall be to relieve the director or directors

of, and to impose upon the shareholders consenting to the
agreement, the liability for managerial acts or omissions
that is imposed by law upon directors to the extent that
and so long as the discretion or bowers of the directors
in their management of corporate affairs is controlled

by any such provision.
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§ 619. - Voting trusts

1. Any shareholder or shareholders may create
a voting trust, revocable or irrevocable, for the purpose
of conferring upon a trustee or trustees the right to vote
or otherwise represent their shares, for a period not
exceeding twenty-one (21) years, by executing a written
agreement specifying the terms and conditions of the
voting trust, and by transferring the shares to such
trustee or trustees for the purposes stated in the
agreement. The certificates or shares so transferred
may be

A. surrendered by the trustee to the corpo-
ration which shall thereupon cancel the shares and
issue new certificates therefor to the trustee or
trustees stating that they are issued under the
voting trust agreement, or

B. 1in lieu thereof, retained by the trustee.

In either case, the corporation shall specifically
enter into its records the fact that such shares are
subject to the voting trust agreement. In any case,
trust certificates shall be issued by the trustees to
the shareholders who transfer their shares in trust.

2. One fully conformed copy of the voting trust
agreement (including any amendments to or changes in the
agreement ) shall be deposited by the trustee at the
corporation's registered office, and shall be subject to
the same examination by a shareholder of the corporation

as are the books and records of the corporation, and

119 § 619

shall be subject to examination by any holder of a voting
trust certificate, in person or by attorney or other
agent, during normal business hours; another such copy
shall be retained by the trustee at his business office,
and shall be subject to examination by any holder of &
voting trust certificate, in person or.by attorney or
other agent, during normal business hours.

3. The holder of a voting trust certificate
shall be considered to be a shareholder of the shares
represented by his trust certificate with respect to his
right to inspect corporate books and records.

4, At any time within one year before the expira-
tion of a voting trust agreement as originally created
or as extended under this subsection, one or more holders
of voting trust certificates may, by agreement in-writing,
extend the duration of such agreement, nominating the
same or substitute trustee or trustees, for an additional
period not to exceed twenty-one (21) years from the date
of such extension. Such extension agreement shall not
affect the rights or obligations of persons not parties
to the agreement, and such persons shall be entitled to
remove their shares from the trust and promptly to have
their share certificates reissued to them. The extension
agreement shall comply with all‘provisions of this section
applicable to the original voting trust agreement.

5. The validity of a voting trust agreement,
otherwise lawful, shall not be affected during a period

of twenty-one (21) years from the date of its creation
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or extension, by the fact that by its terms it will or
may last beyond such twenty-one year period; but it
shall, after the expiration of such twenty-one year
period, be inoperative.

6. The trustee or trustees under a voting trust
agreement shall, unless otherwise provided by the agree-
ment, vote upon all matters which come before the
shareholders including, without limitation, amendments
of the articles and proposed mergers, consolidations,
dissolution, sales of assets or reductions of stated

capital of the corporation.

§ 620, Informal or irregular action by shareholders

1. Action taken at any meeting of the shareholders,
however called and with whatever notice, if any, shall be
deemed action of the snareholders taken at a‘meeting duly
cglled and held on proper notice: |

A. If?thareholders entitled to vote at the
meeting are present in person or by proxy, and no

one objects,‘at the time and in the manner specified

in § 605, to the holding of the meeting or the

transaction of business thereat; or
B. If a quorum is present either in person

or by proxy, no one present objects, at the time

and in the manner specified in § 605, to the holding

of the meeting or the transaction of business thereat,

and each absent shareholder entitled to vote at

the meeting signs, either before or after the
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meeting, a written waiver of notice, or consent
to the holding of the meeting, or approval of
the action taken as shown by the minutes thereof.
All such waivers, consents, and approvals shall
be filed with the corporate records or 'made a
part of the minutes of the meeting. The absence
from the minutes of any indication that a share-
holder objected to holding the meeting shall prima
facie establish that no such obJjection was made;
or

C. If a quorum is present either in person
or by proxy, no one present objects, at the time
and in the manner specified in § 605, to the holding
of the meeting or the transaction of business
thereat, each absent shareholder entitled to vote
at the meeting receives &ctual knowledge of the
actions taken at the meeting, and no such absent
shareholder objects in writing, within seven (7)
days after receiving such knowledge, to the actions
so taken. Such objection shall be addressed to
the president, the secretary or the clerk; and if
mailed postage prepaid and properly addressed
within the time specified above, shall be timely.
The certificate of the clerk that no such written
objection was received shall be prima facie evidence
that none was made.
2. Any action required or permitted under this

Act to be taken at a meeting of the shareholders may be
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taken without a meeting if written consents, setting
forth the action so taken, are signed by the holders

of all outstanding shares entitled to vote on such action
and are filed with the clerk of the corporation as part
of the corporate records. Such written consents shall
have the same effect as a unanimous vote of the share-
holders and may be stated as such in any certificate or
document required or permitted to be filed with the
Secretary of State, and in any certificate or document
prepared or certified by any officer of the corporation

for any purpose.

§ 621. Judicial review of election of directors and

appointment of officers

1. Any shareholder or any director of a domestic
corporation may initiate an appropriate action, including
an action for declaratory judgment, to determine any
controversy with respect to an election or appointment
of a director or officer of the corporation. The action
shall be brought in the Superior Court in the county in
which the principal place of business or the registered
office of the corporation is located in this State; or if
it has neither, in the County of Kennebec.

2. In any such action, process shall be served
upon

A. the corporation,

B. the person whose title to office is
contested,

C. shareholders whose votes or right to
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vote are contested, or appropriate representatives

thereof, if the action is brought as a class

action, and

D. +the person, if any, claiming the con-

tested office;
for purpose of such action only, all such persons shall
be deemed to have submitted to the Jurisdiction of the
courts of this State, and process shall be served on them
as provided by Rule of Court. The court may designate
additional persons to be made parties or receive notice
of the action.

3. In any such action, the court may compel the
production of books, papers, and records of the corpo-
ration relevant to the issue or issues presented. The
court may, upon application, issue an interlocutory order
restraining the directors or officers whose election or
appointment is contested from acting, and may make such
other order as the court may deem proper pending the
determination of the matter in controversy.

L, The cause shall be heard as expeditiously
as possible, upon affidavits or oral testimony, as the
court shall direct. Upon completion of the hearing, the
court may:

A. Declare the result of the contested
election or appointment;

B. Direct a new election or appointment,
including in such order, if the court finds it

appropriate,
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(1) = provisions relating to the director
or officer who shall hold the challenged
office until a new election is held or
appointment is made; and

(2) a provision. appointing a special
master to conduct any election ordered by
the court;

C. Determine the voting rights of shareholders
and of persons claimiﬁg to own shares or otherwise
entitled to vote;

D. Determine alleged breaches of voting
agreements under § 617, agreements or arrangements
made under § 618, and voting trust agreements
under § 619, and the remedy therefor; and

E. Direct such other relief as may be just

and proper.

§ 6202, Cumulative voting

The articles of incorporation may provide that
there shall be cumulative voting for directors. If the
articles expressly so provide:

1. Each holder of shares entitled to vote at an
election of directors shall have the right to as many
votes as shall equal the nﬁmber of directors who are to
be elected and for whose election he has a right to vote,
multiplied by the number of shares owned by such holder.
Each such shareholder may either give all of his votes,

50 computed, to one candidate, or he may distribute his
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votes on the same principle among any number of
candidates.

2. Unless the notice of the meeting expressly
stated that voting would be cumulative, a shareholder
who intends to cumulatively vote his shares as provided
in subsection 1. shall either

A, give written notice of such intention to
the president or other officer of the corporation
before the time fixed for the meeting, or

B. announce his intention in such meeting
before the voting for directors shall commence;

and all shareholders entitled to vote at such meeting
shall without further notice be entitled to cumulate
their votes. If notice was received by the person pre-
siding before the time fixed for the meeting, he shall
announce at the commencement of voting for directors
that all shareholders should vote cumulatively. If a
shareholder intending to cumulate his votes gives notice

at the meeting, the person presiding may, and if requested

by any shareholder shall, recess the meeting for a reasonable

time to permit. shareholders to determine how to properly

vote their shares.

§ 623. Pre-emptive rights

1. As used in this section,

A. the term "pre-emptive right" means the

right of existing shareholders to acquire shares,

securities, options, and rights as provided by this
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section, the articles of incorporation or the
by-laws; and there shall be no other pre-emptive
rights.

B. the term "shares of the same class" includes

shares, however designated, which will have either

the same voting power as the existing shares, or an

equal right to dividends, or both.

2. The articles of incorporation may expand without
limitation, exclude or limit any or all of the pre-emptive
rights granted by this section. A statement in the
articles that "there are no pre-emptive rights", or any
words of like import, shall be sufficient to wholly
exclude the rights provided for in this section.

3. Except as otherwise provided in the articles
of incorporation or in this section, the holders of
shares of any class having voting rights under the
articles shall, in the event of

A. the proposed sale or exchange by the
corporation of additional shares of the same

class; or

B. the grant by the corporation of any
options or rights to purchase shares of the

same class; or

C. the proposed sale or exchange by the
corporation of any securities convertible into

or carrying an option td,purchase shares of the

same class,

have the right to acquire such securities, as nearly as
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practicable, in proportion to their holding of shares

of such class. The pre-emptive right shall exist whether
or not the shares which are to be so0ld or which are subject
to any options or rights are authorized but unissued
shares, treasury shares, or other shares. The price to
each holder shall be no less favorable than the price

at which such shares, securities, options, or rights

are to be offered to other persons. The holders of
shares entitled to the pre-emptive right, and the number
of shares for which they have a pre-emptive right, shall
be determined by fixing a record date in accordance

with § 606.

4, The holders of shares of any non-voting class
may be granted the pre-emptive right if and to the extent
that the articles of incorporation so provide.

5 Except as otherwise provided in the articles
of incorporation, if the corporation is a close corpo-
ration (as defined in this Act) at the time of the proposed
sale or exchange of securities of issuance of options or
rights, there shall be no pre-emptive right with respect
to:

A. Shares or other securities issued under

a plan of reorganization approved in a proceeding

under any applicable act of Congress relating to

the reorganization of corporations under the
supervision of a court;
B. Shares or other securities issued to

satisfy conversion or option rights previously
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granted by the corporation; : paragraphs A., B., C. and D.-of subsection. b. .

C. Shares or other securities issued or ~aboves

optioned to directors, officers, or employees B. Shares issued as a share dividend;

as provided in § 508, S : ‘ C. Shares issued. for consideration other

D. Shares released by waiver from their -than cash, including (but not limited to) shares

pre-emptive rights; of another corporation;

E. Shares or other securities which have D. Shares:issued to effect. a merger. or con-

been offered to shareholders to satisfy their solidation. or purchase of assets;

pre-emptive rights but not purchased by them E. Shares authorized in the corporation's..

within the prescribed time, and (1) have either original articles of incorporation, or any amend-

been reoffered to the existing shareholders who ment thereto,. and sold or optioned within two years

did exercise their pre-emptive right or by the of the date.of filing the articles of incorporation.

terms of the notice to shareholders were otherwise or articles of amendment, as the case may be;

made available to such existing shareholders, and F. Shares which have been offered to share-

which remain unsold after such existing share- holders to satisfy their pre-emptive rights but

holders have had a reasonable opportunity to not purchased by them within the prescribed time,

purchase the same, and (2) are thereafter issued, and which are thereafter sold or optioned to any

sold or optioned to any other person or persons at other person or persons at a price not less than

a price not less than the price at which they were the price at which they were offered to such

offered and reoffered or otherwise made available shareholders.

to the existing shareholders. T Except as provided in this section or as other-

6. Except as otherwise provided in the articles wise provided in the articles of incorporation no holder

of incorporation, if the corporation is not a close of shares of any class shall have any pre-emptive right

corporation (as defined in this Act) at the time of the with respect to shares or securities of the same or any

proposed sale or exchange of securities or issuance of other class which may be sold or optioned by the corporation.

options or rights, there shall be no pre-emptive right 8. The sale or other disposition by the corporation

with respect to; of shares or securities not subject to the pre-emptive

A. Any of the situations set forth in right under this section or under the articles of
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incorporation as permitted by this section, shall not
impair any remedy which any shareholder may have for a
breach of duty by the board of.directors.

9. The holders of shares entitled to the pre-
emptive right shall be given prompt notice setting forth
the time within which and the terms and conditions upon
which such shareholders may exercise their pre-emptive
right. Such notice shall be given personally or by mail
at least thirty (30) days prior to the expiration of the
period during which the right may be exercised. In the
case of a close corporation, (1) such notice may set
forth any reasonable procedure whereby shares or other
securities not purchased by the existing shareholders
having a prior right to do so under their pre-emptive
right will be made available equitably to the existing
shareholders who do exercise thelr pre-emptive right,
or (2) the shares or other securities not purchased by
the existing shareholders having a prior right to do so
under their pre-emptive right shall be .reoffered equitably
to the existing shareholders who do exercise their pre-
emptive right, with such notice and time limitation as
are reasonable in the circumstances; in either case, so
that existing shareholders of the close corporation
entitled to the pre-emptive right shall have a reasonable

opportunity to purchase all of the shares or securities

to be sold before any such shares or securities are issued,

sold or optioned to any other person.

10. As used in subparagraph 5. E. (1) and
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subparagraph 9. (2) of this section, the requirement
of a "reasonable opportunity" shall always be satisfied
by the passage of two (2) business days after the giving
of notice of such opportunity; but a lesser period of
time may be reasonable under the circumstances in a
particular case.

11. Nothing in this section shall detract from or
take away the pre-emptive rights heretofore pertaining to
any shares of a corporation which were issued and out-

standing on the effective date of this Act.

§ 624, Liability of shareholders receiving improper

distributions

Any shareholder who receives any distribution or
payment from a corporation, whether by dividend, purchase
or redemption of shares, by distribution in liquidation
or reduction of capital, or otherwise, either at a time
when the corporation is or will thereby be rendered
insolvent, or when the shareholder knows oOr has reason
to know that such distribution or payment is otherwise
contrary to this Act or to the articles of incorporation,
shall be liable for the amount of such payment or value
of such distribution which is in excess of the amount of
value which could have been paid or distributed without
violation of this Act or of the articles. Such liability
shall inure to and may be enforced by the corporation or
by any shareholder suing derivatively on behalf of the

corporation, and by a receiver, liquidator, or trustee in
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bankruptcy of the corporation. processing equipment it may, at its option, in

. lieu of keeping the record or list in this State
§ 625. Books and records required to be kept by

. . R required by subsection 2., keep at the places
corporation; financial statements

. mentioned in this State a written undertaking of
1. Each corporation shall keep accurate books and
. . its president and secretary to produce at those
records of account, which shall be in written form or in
places a current list of shareholders containing
any other form capable of being converted into written
. the information required by paragraph 2. A., within
form within a reasonable time; and shall keep written
. five (5) working days after demand therefor by any
minutes of the proceedings of its shareholders, hoard
. . proper person.
of directors, and committees of directors.
] . .. 3. Not later than five (5) months after the close
2. A. FEach corporation shall keep at its principal
X . . of each fiscal year, each corporation which is not a
place of business or at the office of its clerk or
. R . close corporation shall prepare, in accordance with
of its transfer agent or registrar, a record of its
L. good accounting practices, a balance sheet showing the
shareholders, giving the name and address of each
financial condition of the corporation as of the close
shareholder, and the number and class of the shares
] . ) of its fiscal year, and a profit and loss statement
held by each; if the original record of its share-
. . . . . respecting its operation for the fiscal year.
holders is maintained outside this State, the
) L, The books and records specified in subsection
corporation shall maintain at one of the foregoing
] . 1. shall be prima facie evidence of the facts stated
offices within this State a list of shareholders
. . therein, in favor of the plaintiff in any action or special
containing the information specified in this
. proceeding against the corporation or any of its officers,
subsection.
L. directors, or shareholders.
B. Said 1list, if the original record of

shareholders is not maintained in this State, § 626, Right of shareholders to inspect corporate records
shall be the most recent list prepared pursuant 1. Except as otherwise indicated in this section,
to § 607 or, at the corporation's option, a more a "shareholder" entitled to inspect the books of and
recent list. records of a corporation as provided by this section,

C. If the corporation maintains its stock- shall mean:
holder records by means of electronic data A. Any person who shall have been a holder
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of record .of shares. of any class, or of voting

trust certificates representing such shares, for

at least six (6) months immediately preceding his
demand for inspection; or

B. Any person who shall be the holder of
record of, or any persons whose aggregate holdings

of record shall equal, at least ten per cent (10%)

of the outstanding shares of any class regardless

of when they were acquired; or

C. Any person or persons who hold voting
trust certificates representing shares aggregating
at least ten per cent (10%) of the outstanding
shares of that class; or

D. An attorney, accountant or other agent

of any of the foregoing persons.

2. Any such shareholder shall have the right to
inspect during normal business hours, for any proper
purpose, the corporation!s books and records of account,
minutes of meetings, and list or record of shareholders,
and to copy them or make extracts therefrom. If the
corporation, in lieu of a list or record of shareholders,
maintains in this State an undertaking to produce a list
on demand as permitted by § 625 2.C., it shall produce such
list for examination at the office where 1t was demanded
within five (5) working days after such demand. If the
corporation maintains its books of account by electronic
data processing equipment or similar methods, it shall

produce written accounts within a reascnable time after
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a proper demand for inspection thereof.

3. If the "shareholder" seeking inspection is
an agent of the sort mentioned in paragraph 1. D., the
corporate officer, agent or employee receiving the demand
for inspection may, if he in good faith doubts the authority
of such agent, refuse to permit such inspection until the
agent produces a written authorization or general power
of attorney signed by a person qualifying as a "share-
holder" under paragraph A., B., or C. of subsection 1.;
and upon presentation of such a written authorization,
the corporate officer, agent or employee may, if he in
good faith doubts or has no knowledge of the validity of
the signature thereon, take not more than three (3)
business days to verify the signature thereon. If the
corporate officer, agent or employee receiving a demand
for inspection does not at the time of the demand ask
for proof of the agency of the person making the demand,
the corporation may not later rely on a lack of such
proof to excuse its refusal to permit inspection.

Demands for inspection shall be in writing.

L, A corporation, its officers, agents and
employees may .deny the inspection authorized by sub-
section 2. if the shareholder refuses, upon request, to
furnish an affidavit that the inspection is not sought
for a purpose which is in the interest of a business or
ocbject other than the business of the corporation, that
he has not within the five (5) years preceding the date

of the affidavit sold or offered for sale and does not
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now intend to sell or offer for sale, any list of
shareholders of the corporation or of any other corpo-
ration, and that he has not aided or abetted any other
person in procuring any list of shareholders for such
purpose. |
5. A, If the corporation, or an officer or
agent of the corporation, refuses to permit the
inspection authorized by subsection 2., the
shareholder demanding inspection may bring an
action in the Superior Court in the county in
which the corporationt's principal place of business
or registered office is located for an order directing
the corporation, its officers and agents to permit
such inspection by the shareholder.

B. The court shall hear the parties summarily,
and if the shareholder establishes that he is
qualified and entitled to such inspection, the
court shall grant an order permitting such
inspection, subject to any limitations which the
court may prescribe, and grant such other relief
as to the court may seem just and proper. In such
a proceeding, the burden shall be upon defendant
to show, by a preponderance of the evidence, that
the applicant sought such inspection for an improper
purpose. Inspection may be limited when, without
limitation, the shareholder's requests constitute
an undue burden on the corporation.

C. If the plaintiff is successful, the court
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may award him, as part of his costs, such reasonable
expenses and attorney's fees as he incurred in
bringing the proceeding; and if the court finds

that the refusal to permit inspection was in bad
faith, it shall also award, as punitive damages,

a sum equal to ten per cent (10%) of the value of
the shares owned by the applicant.

D. The court may deny or restrict inspection
if it finds that the shareholder has improperly
used information secured through any prior exam-
ination of the boocks and records of account, or
minutes, or record of shareholders, of such cor-
poration or of any other corporation, or that he
was not acting in good faith or for a proper purpose
in making his demand.

6. In any proceeding to which a domestic corpo-
ration is a party, the court may, upon notice fixed by
the court and after hearing and proper cause shown, and
upon such terms and conditions as the court in its
discretion may prescribe, order books, documents and
records of such corporation, pertinent extracts therefrom,
or duly authenticated copies thereof, to be brought within
this State and kept in such place in this State and for such
time and purposes as the order may prescribe.

T Nothing herein contained shall impair the power
of any court of competent jurisdiction, upon proof of
proper purpose by a shareholder, irrespective of the

period of time during which he has been a shareholder
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of record and irrespective of the number of shares held
by him, to compel the production and inspection of any
of the corporation's books and records, wherever located,
as the court in its discretion shall determine to be
appropriate for inspection.

8. Irrespective of the period of time that a
person may have been a shareholder of record or holder
of voting trust certificates, and irrespective of the
number of shares or voting trust certificates held by
him, upon written demand of any shareholder of a cor-
poration which is not a close corporation, the corporation
shall mail to him a copy of the most recent balance sheet
and profit and loss statement prepared pursuant to sub-
section 3. of § 625. If the corporation fails or refuses
to mail such statements within a reasonable time after
such written demand, the corporation shall be liable to
the shareholder who made the demand for punitive damages
in the sum of fifty dollars ($50.00) for each such failure
or refusal, recoverable in a civil action. In such an
action, it shall be an affirmative defense that the
shareholder sought such statements for an improper purpose
or in the interest of a business other than the corporation,
or that the shareholder has in the past used such state-
ments or similar information for improper purposes or

in the interests of other businesses.

§ 627. Shareholders! actions

1. No action may hereafter be instituted in this
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State in the right of any domestic or foreign corporation
by the holder or holders of shares, or of voting trust
certificates representing shares, of such corporation
unless each of the following conditions exists:
A. The plaintiff alleges in the complaint
that he was a holder of record of shares, or
the holder of voting trust certificates, in
the corporation at the time of the transaction
or any part thereof of which he complains, or
that at such time the holder of record thereof
was a bank, trust company, or member of a
national or regional securities exchange which
held the same for his benefit, or that his shares
or voting trust certificates thereafter devolved
upon him by operation of law from & person who
was a holder thereof at the time of the trans-
action or any part thereof complained of; and
B. The plaintiff alleges in the complaint,
with particularity, his efforts to secure from
the board of directors such action as he desires,
and further alleges that at least ten (10) days
before instituting the action he either informed
the corporation or such board of directors in
writing of the ultimate facts of each cause of
action against each defendant or delivered to
the corporation or such board of directors a true
copy of the complaint which he proposes to file;

or alleges with particularity the reasons why such
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efforts to secure action from the board of directors
would have been futile; and
C. If the corporation in whose right he is
instituting the action is a close corporation
(as defined in this Act), the plaintiff alleges
in the complaint with particularity his efforts
to secure from the shareholders such action as
he desires, or alleges with particularity the

reasons why such efforts would have been futile.

Except in the case of a close corporation (as defined in
this Act), it shall not be necessary for the plaintiff
in any action instituted in the right of any domestic

or foreign corporation to allege or prove that he made

demand upon the other shareholders for relief.

2. In any action hereafter instituted in the

right of any domestic or foreign corporation by the
holder or holders of shares, or of voting trust certifi-
cates representing shares, of such corporation, upon

final judgment therein:

A, If the court finds in favor of one or
more of the defendants, and further finds that
the action was brought against such defendant
without reasonable cause, it may require the
plaintiff or plaintiffs to pay to such defendant
the reasonable expenses, including fees of
attorneys, incurred by such defendant in the
defense of the action;

B. If the court finds in favor of the
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plaintiff or plaintiffs, or approves a settlement
in favor of the plaintiff or plaintiffs, the court
may allow to the plaintiff or plaintiffs a reason-
able sum for their expenses, including fees of
attorneys, incurred by them in bringing the action,
which sum shall be paid as the court may, in its
discretion, order.

3. In any action hereafter instituted in the riglit

of any domestic or foreign corporation by the holder or
holders of shares, or of voting trust certificates

representing shares, of such corporation:

A, At any time after service of process upon
it, the corporation in whose right such action is
brought may move the court for an order, upon
notice and hearing, requiring the plaintiff or
plaintiffs to give security for the reasonable
expenses, including fees of attorneys, that may
be incurred by it in connection with such action,
or that may be incurred by other parties named as
defendant for which it may become legally liable
pursuant to § T719.

B. The plaintiff or plaintiffs shall be
requiréd to furnish such security unless, at such
hearing, they establish that:

(1) They are the holders of shares, or
of voting trust certificates representing
shares, amounting to at least fifteen per

cent (15%) of the outstanding shares of
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any class of the corporation; or
(2) They are the holders of shares,

or of voting trust certificates repre-

senting shares, having a market value of

at least twenty-five thousand dollars

($25,000), which market value shall be

determined as of the date that the plain-

tiff instituted the action or, in the case

of an intervenor, as of the date he became

a party to the action; or

(3) There is a reasonable probability
that the cause of action alleged in the com-
plaint will be successful, and that the
prosecution thereof will benefit the
corporation or its security holders.

C. At the hearing upon such motion, the court
shall consider such evidence, written or oral, by
witnesses or affidavit, as may be material either
to whether security should be furnished or to a
determination of the probable reasonable expenses,
including attorney's fees, of the corporation and-
of defendants for whose expenses it may become
liable, which will be incurred in the defense of
the action. Unless the plaintiff or plaintiffs
establish at such hearing that they meet one or
more of the qualifications set forth in the pre-
ceding paragraph of this subsection, the court

shall fix the nature and amount of security to
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be furnished by the plaintiff or plaintiffs. A
determination by the court that security either
shall or shall not be furnished shall not be
deemed a determination of any one or more issues
in the action or of the merits thereof. The amount
of such security may thereafter from time to time
be increased or decreased in the discretion of
the court upon showing that the security provided
has or may become inadequate, or is excessive.

D+ If the court, upon any such motion,
makes a determination that security shall be
furnished by the plaintiff or plaintiffs, the
action shall be dismissed unless the security
required by the court shall have been furnished
within such reasonable time as may be fixed by
the court. Dismissal for failure to post such
security shall be without prejudice.

E. If any such motion is filed, no pleading
need be filed by the corporation or any other
defendant, and the prosecution of such action,
except for discovery proceedings and the taking
of depositions, shall be stayed until ten (10)
days after such motion shall have been disposed

of.
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g8 701, Board of directors; management of corporation
1, Subject to any provisions permitted under this
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Act contained in the articles of incorporation, the by-
laws, or agreements among shareholders, the business and
affailrs of a corporation shall be managed by a board of
directors.

2. If the articles of incorporation of a close
corporation expressly so provide, the business of such
close corporation shall be managed by the shareholders of
the close corporation rather than by a board of directors;
and if the articles of incorporation provide as aforesaid,
the following provisions shall apply:

A, Whenever the context requires, the share-
holders of such close corporation shall be deemed
directors of such corporation for purposes of :applying
any of the provisions of this Act; and

B. The shareholders of such close corporation
shall be subject to the 11abilities imposed by this
Act for action taken or neglécted to be taken by
directors; and

cC. Any action required or permitted by this
Act to be taken by the directors of a corporatlion
may be taken by action of shareholders of such close
corporation at a meeting of the shareholders or by
written consent as provided for 1n this Act.

D. If the corporatlion ceases to meet the
definition of a "close corporation" by reason of
having more than twenty (20) shareholders, whether

or not entitled to vote, the president shall call a
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g 702.

special meeting of the shareholders to elect a

board of directors; and if he fails to call such
special meeting within four (4) months from the

date when the corporation ceased to qualify as a
""close corporation"”, any shareholder, whether or
not entitled to vote, may call such special meeting,

with the same rights and powers as are provided in

this Act for the call of a substitute annual meeting

by a shareholder.. At such special meeting, there
shall be elected such number of directors as have
been specified in the articles or the by-laws, if
the articles or by-laws provided for the possibility
of the corporation ceasing to qualify as a close
corporation; and if no such number is specified,

three (3) directors shall be elected.

Qualifications of directors

Unless the articles of incorporation or the by-laws

so require, the directors need not be residents of this

State

nor shareholders of the corporation. The articles

of incorporation or the by-laws may prescribe other quali-

fications for directors.

§ 703,

Number of directors

1. A. The number of directors of a corporation

having a board of directors shall be not less than

three (3), except that if all shares of a corporation

are owned beneficially and of record by fewer than

three shareholders, the number of directors may be
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less than three but not less than the number of
shareholders. The articles of incorporation shall
£fix the number of directors comprising the initial
board of directors. The number so stated in the
articles shall constitute the authorized number of
directors unless and until changed as provided in
subsection 2.

B. If any close corporation has specified in
its articles of incorporation that its business shall
be managed by the shareholders, it may also specify,
in its articles or in its by-laws, the number of
directors who shall be elected in the event that it
ceases to qualify as a close corporation. In the
event that no such number is specified, upon ceasing
to qualify as a close corporation such corporation
shall elect three (3) directors.

2. The number of directors may be increased or

decreased only by

A. amendment of the articles of incorporation,
or

B. by a resolution adopted by the directors,
if the articles authorize such a resolution, or

C. by a resolution of the shareholders adopted
at an annual or special meeting.

A statement in the articles setting a maximum and

a minimum number of directors shall constitute .author-

ization for the directors to adopt resolutions increasing
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and decreasing the number of directors within the 1limits
so set in the articles.

3. No decrease in the number of directors shall
have the effect of shortening the term of any incumbent
director.

y, If the directors are so classified that a
class of shares has the excluslve power to elect one or
more directors, the number of directors to be elected by
that class of shares may not be decreased, and the total
number of directors may not be increased, unless such
change 1s approved by a vote of a majority of the outstand-
ing shares of such class at a regular or specilal meeting,

notice of which specified consideration of such change.

g 704. Election and term of directors

1. Each director shall hold office until the
explration of the term for which he 1s elected, and until
his successor shall have been elected and qualifiled, or
until his earlier resignation, removal from office, death
or incapacity.

2. The members of the initlal board of directors
shall hold office until the first annual meeting of the
shareholders and until thelr successors shall have been
elected and qualified.

3. At the first annual meeting of shareholders,
and at each annual meeting thereafter, the shareholders
shall elect directors to hold office untll the next

succeeding annual meeting, except when directors are
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classified as permitted by & 705.

§ 705. Classification of directors

1. Except as limited in subsection 2., in lieu
of electing the whole number of directors annually, the
articles of incorporation ﬁay provide that the directors
be divided into either two or three classes, each class to

be as nearly equal in number as possible. The term of

office of directors of the first class shall explre at the

first annual meeting of shareholders after theilr election,
that of the second class shall expire at the second annual
meeting after their election, and that of the third class,
1f any, shall explire at the third annual meeting after
their election, At each annual meeting after such class-
1fication the number of directors equal to the number of
the class whose term explres at the time of such meeting
shall be elected to hold office untll the second succeeding
annual meeting, 1f there be two classes, or until the

third succeeding annual meeting, 1if theré be three classes.
No classification of directors shall be effective prior

to the first annual meeting of shareholders.

2. If a corporation's articles of incorporation
provide for cumulative voting for directors, it may not
classify i1ts directors as provided in subsection 1. unless:

A. The number of directors 1s at least six (6),
if there are two (2) classes, or
B. The number of directors i1s at least nine (9),

if there are three (3) classes;
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and there shall be at least three (3) dilrectors elected
annually.
3. Where a corporation 1s authorized to issue

more than one class of shares, the artlicles of lncorporation
may confer upon the holders of one or more speclfied classes
of shares the right to elect all directors, or any specified
number of them, or the dlrectors of any class or classes
established by the articles of lncorporation, other than

a classiflcation by term of office as provided 1n subsectlion

1.

§ 706. Vacancles in board of directors

1. A, Any vacancy created by an increase 1n the
number of directors shall be filled only by election
at an annual meetling or a speclal meetlng of share-
holders called for that purpose, unless the power
to f11l1 specific newly created directorships is
expressly delegated to the directors by a resolutilon
of a regular dr speclal meeting of the shareholders
entitled to vote for the electlon of directors, or
unless the power to f1ll newly created directorshlps
1s delegated to the directors by a by-law adopted
by vote of the shareholders.

B. Unless the artlcles of Incorporation or the
by-laws reserve to the shareholders the right to
f111 vacancles, any other vacancy, however occurring,

in the board of directors may be filled by a majority
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of the remaining directors, or by a sole remaining

director. If a vacancy occurs wilith respect to a

director elected by the votes of a particular class

of shares, the vacancy shall be fillled by the

remalning director or directors elected by that class,
or by the shareholders of that class,

2. Any director elected to f11l1 any vacancy shall
be elected for the unexplred term of hls predecessor.

3. A director who resigns may postpone the effect-
iveness of hls resignation to a future date or to the
occurrence of a future event specified 1n a written tender
of resignation. At the time of éuch tender or at any time
thereafter, the board of directors or the shareholders, as
the case may be, may elect a successor to take offlce when

the resignation, by 1ts terms, becomes effectlve.

§ 707. Removal of the directors

1. At a speclal meeting of shareholders called
expressly for that purpose, the entire board of directors
or any 1individual directors may be removed, with or without
cause, by a vote of the shareholders as provlided in this
sectlon,

2. Subject to the limitatlon 1n subsection 4., 1f
the corporation does not have a board of directors so

classified that different classes of shares elect different

directors, such removal may be accomplished by the affirmative

vote of two-thirds (2/3) of the outstanding shares entitled
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to vote for directors. The articles of i1ncorporation
may provide that such removal may be accomplished by a
lesser vote, but 1n no case by a vote of less than a
majorlity of shares voting on the proposed removal.

3. Subject to the limitation in subsection 4.,
if the directors are so classifled that different classes
of shares elect different directors, a director may be
removed only by the affirmative vote of two-thirds (2/3) of
the outstanding shares of that class which elected him. The
articles of incorporation may provide that such removal may
be accomplished by a lesser vote of the shares of that class,
but in no case by a vote of less than a majJority of the
shares of that class voting on the proposed removal.

y, No director who has been elected by cumulative
voting may be removed 1f the votes cast agalnst hils removal
would be suffilclent to elect him 1f then cumulatively voted
at an election of the entire board of directors, or, if there
be classes of directors, at an electlon of the class of
directors of which he 1s a part.

5. If any or all directors are removed at such
meeting of the shareholders, new directors may be elected
at the same meeting without express notice being given of
such election.

6. Notwithstanding the foregoing provisions, if
two-~thirds (2/3) of the directors then in office resolve
that individual directors should be removed from office for

cause, the corporation may bring an action in any court having
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equlty Jurisdiction to remove such directors from office.

If the court finds, by a preponderance of the evidence,

that any such director has been gullty of fraudulent or
dishonest acts, to the detriment of the corporation or any
substantial group of 1ts shareholders, or has been gullty of
gross abuse of authority or discretion in discharge of his
dutiés to the corporatlon, the court shall order him removed
from office, and may bar him from re-electlon for a period
of time prescribed by the court; and may make 'such other

orders as are just and equitable.

€ 708. Time and place of meetings of directors

1. Unless the by-laws otherwlse provide, meetlngs
of the board of directors, regular or speclal, may be held
at any place elther wilthln or without this State.

2. The time and place for holding meetings of the
directors may be fixed by the by-laws, or, 1f not so fixed,

by the directors.

g 709. Notlce of meetlngs of directors; persons who may

call meetings
1. Unless otherwise provided by the by-laws, regular
meetings of the board of directors may be held without notice
if the time and place of the meetlngs are flxed by the by-
laws or by the board.
2. Special meetings of the board of directors shall
be held upon such notice as the by-laws shall prescribe, 6r

in the absence of- -any such provision, upon notice sent by
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. any usual means of communication not less than three (3)
business days before the meetin%.

3. Notice bf a meeting of directors need not be
gilven to any director who signs a walver of notlce, elther
before or after the meeting.

by, Subject to the provisions of the by-laws, notice
of adjournment of a meeting need not be given i1f the time and
place to which 1t 1s adjourned are fixed and announced at
such meetlng.

5. Nelther the business to be transacted at, nor
the purpose of, any regular or speclal meeting of the board
of directors need be specified 1in the notice or walver of
notice of the meeting unless the articles, the by-laws
or this Act so.requlre.

6. Special meetings of the directors may be
called by the chalrman of the board, the president (or 1if
he is absent or 1s unable to act, by any vice-president), by
any two directors, or by any other person or persons author-
1zed by the by-laws.

7. At the written request of any of the persons
calling a speclal meeting as authorized by subsection 6.,
the secretary or clerk shall send notices of the meeting to
all the directors:; or the person calling the meetlng may
himself send such notlices. The person calllng the speclal
meeting shall set the time thereof and, unless the place of
meetings 1s specified in the by-laws or by prlor resolution

of the directors, the place thereof.
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§ 710. Quorum and vote of directors

1. Except as provided in subsection 2., a majority
of the total number of directors then in office shall con-
stitute a quorum for the transactlion of buslness, unless a
greater proportion 1s required for a quorum by the articles
of incorporation or by the by-laws.

2. If at any time there are fewer dlrectors in
office than one-half (1/2) of the number of directors fixed
by the by-laws or, 1n the absence of a by-law fixing the
number of directors, of the number stated 1n the articles
of incorporation, the directors then 1n offlce may transact
no other business than the filling of vacancles on the board
of directors, 1n the manner and to the extent provided in
g8 706, until sufficient vacancies have been filled so that
there are in office at least one-half (1/2) of the number
of directors fixed by the by-laws or the articles.

3. The vote of a majority of the directors present
at a meeting at which a quorum 1s present shall be the act
of the board of directors, unless the vote of a greater
number 18 required by the articles of incorporation, the
by-laws or this Act. The articles of incorporation or the
by-laws may require any greater number or a unanimous vote
of the directors, The directors present at a duly called
or held meetlng at which a quorum was once present may
continue to do buslness at the meeting notwilithstanding the
withdrawal of enough directors to leave less than a quorum.

4, Fallure or refusal of a director to attend a
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meetine shall 1n no event estop or bar such director, 1in

hils capvaclity as such or as a shareholder, from challenging
any actlon taken at such meeting on the ground that the
meetling was 1mproperly called, that a quorum was not present,

or on any other legltimate ground.

8 711. Unanimous action by directors without a meeting

Unless otherwlse provided by the articles of incorpor-
atlon or by-laws, any actlon required by thils Act to be
taken at a meetlng of the directors of a corporation, or any
action which may be taken at a meeting of the directors or
of a committee of the directors, may be taken wilithout a
meeting 1f all of the directors, or all of the members of the
commlittee, as the case may be, sign written consents setting
forth the actlon taken or to be taken, at any time before or
after the Intended effective date of such actlon. Such
consents shall be flled with the minutes of directors' meet-
ings or commlittee meetings, as the case may be, and shall

have the same effect as a unanimous vote.

8 712, Informal or 1rregular action by directors

1. Action taken without a meetine hy apgreement of
a majorlty of directors, or by agreement of such larger

vercentage as the articles of incornoration or the by-lawvs

may requlire, shall be deemed action of the board of directors:

A. If the directors own all of the corporation's

shares of all classes, and all directers xnow of the
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actlion taken, and no director makes prompt.objection
to such action; or

B. If all shareholders know of the actilon
taken. and no shareholder makes prompt objection to
such action; or

C. If the directors take 1nformal action

pursuant to a custom of that corporation known generally

to 1ts shareholders, and all directors know of the
actlion taken, and no director makes prompt objectilon
thereto.

2. If a meetlng otherwilse valld of the board of
directors or of any committee 1s held without call or notice
where such 1s required, any action taken at such meeting
shall be deemed ratified by a director or committee member
who did not attend, unless after learning of the actlon
taken and of the lmproprietv of the meeting, he makes
prompt objectlion thereto.

3. Objection by a shareholder, director or committee
member shall be effective only if written objectlion to the
holdinp of the meeting or to any sveciflc actlon so taken
is fi1led with the clerk or the secretary of the corporation.

u, Attendance of a dilrector at a meeting for which
this Act, the artlcles or the by-laws require the glving of
notice shall of 1tself constitute a walver of such notice,
and of any defects 1n the call or notice of the meeting,

unless the director attends the meeting solely for the
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purpose of stating hils objection, at the beginning of

the meeting, to the transaction of any business on the
ground that the meeting is not lawfully called or convened,
or that insufficient notice thereof was gilven.

5. In the case of specific items of business which
this Act, the articles or the by-laws require to be specifically
mentioned in the notice of the meeting, attendance of a dir-
ector at a meeting shall also constitute a walver of such
specific notice, and of any defect or deficiency therein,
unless the director (1) states his objection to the trans-
action of that item of business, on the ground of insuffici-
ency of notice thereof, when the item of business is first
brought before the meeting, and (2) refrains from voting on

or votes against such item of busilness.

§ 713. Executive and other committees

1. If the articles of incorporation or the by-laws
so provide, the board of directors, by a resolution adopted
by a majority of the full board of directors, may designate
from among 1its members an executive committee and other
committees, each consisting of two (2) or more directors,
and may dglegate to such committee or committees all the
authority of the board of directors, except that no such

committee or committees shall have or exercise the authority

of the board of directors to:

A. Amend the articles of incorporation;
B. Adopt a plan of merger of consolidation;
c. Recommend to the shareholders the sale or
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other disposition of all or substantially all of

the property and assets of the corporation other than

in the usual course of 1its business;

D. Recommend to the shareholders a voluntary
dissolution of the corporation or revocation of such
dissolution;

E. Declare corporate distributions other than
dividends from earned surplus or from net earnings; or

F. Amend the by-laws of the corporation.

2. The designation of any such committee and the
delegation to 1t of authority shall not relieve the board
of directors, or any member thereof, of any responsibility
imposed by law.

3. So far as applicable, the provisions of this
chapter relating to the conduct of meetings of the board of
directors, shall govern meetings of the executive or other
committees.

4, At the time an executive committee or any other
committee 1s created, or at any time thereafter, the board
of directors may designate from among its members one or
more alternate members of such committee, and may specify
their order of preference. Each such alternate member
may attend all meetings of the committee, but shall be with-
out vote unless one or more of the regularly designated
members of such committee fails to attend a meeting. 1In
the absence of one or more of the regular members of the

committee, such alternate member or members may be counted
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toward a quorum and may vote as though they were regular
members of the committee: in the event that there are more
alternate committee members present than there are absent
regular committee members, the alternate members shall

have the right to vote in the order of preference specified
by the directors in designating them or, if no ordef of
preference was specifled, in the order of their appointment

or their listing in a single appointment.

§ 714. Electlon, qualifications and powers of officers

1. The officers of a corporation shall consist of
a president, a treasurer, a clerk and, if the by-laws so
provide, one or more vice-presidents; and such other officers
as are selected pursuant to subsection 5.

2. The officers shall be elected by the board of
directors or, 1f the articles of‘incorporatioﬁ expressly
provide, by the shareholders, and shall hold thelr offices
until their successors are chosen and have qualified, or
until their earlier resignation or removal from office.

3. The clerk shall have the qualifications specifiled
in 8 304 and such other qualifications as may be specifileqd
in the by-laws; unless specified in the by-laws, 1t shall
not be necessary to elect the clerk annually.

y, Qualifications of other officers, if any and
the term and manner of thelr election may be prescribed in
the by-laws:; but such officers shall be elected annually

unless otherwise provided in the by-laws.
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5. Such other officers and assistant officers and
agents as may be deemed necessary may be elected or appointed
by the .board of directors or chosen in such other manner as
may be prescribed in the by-laws.

6. Any two or more offlices may be held by the same
person.

7. All officers and agents of the corporation, as
between themselves and the corporation, shall have such
authority and nerform such duties as may be provided in the
by-laws or by action of the board of directors, not incon-
sistent with the by-laws;

8. Unless otherwise provided by the by-laws, the
president shall have authority to institute or defend les=al
proceedings whenever the directors or shareholders are dead-
locked.

9. Unless they have reason to belleve otherwise,
persons dealing with a corporation are entitled to assume
that 1ts president has authority to make, on 1ts behalf, all
contracts which are within the ordinary course of those
businesses 1in which the corporation 1s already eéengaged.

10. If the by-laws so provide, the treasurer or any
person performing his duties may be regquired to give bond in
such sum and with such sureties as may be specified by the
by-laws for the faithful discharge of his duty.

11. The Clerk shall perform the following dutles:

A. He shall keep, in a book kept for such

purpose, the records of all shareholders' meetings,
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including records of all votes and minutes of such

meetings; such book shall be kept by him at the

registered office of the corporations or, if the
corporation is not a close corporation (as defined

in this Act), at another office of the corporation

to which the clerk has ready access; wherever kept,

such book shall be deemed to be in the custody of

the clerk;

B. He shall act as voting inspector as provided
in 8§ 609;

C. He shall keep on file a 1list of shareholders
entitled to vote at each meeting, as provided by sub-
section 2., of 8§ 607;

D. He shall keep on file the most recent list
of shareholders, to the extent provided by § 625;

E. He may certify all votes, resolutions and
actions of the shareholders, and may certify all votes,
resolutions and actions of the board of directors and
of 1ts committees:

F,. Hle shall perform such other duties as the
by-laws may provide.

12. In the absence of the Clerk at any shareholders
meeting, the secretary or an assistant secretary or a person
elected or appointed by the meeting, who need not be a
resident of the State of Malne, shall keep the minutes of
the votes and business transacted, and shall promptly deliver

such minutes to the Clerk for him to record in the record
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books of the company. The secretary or an assistant
secretary may certify all votes, resolutions and actions
of the shareholders, and of the board of directors and

its committees.

8 715. Vacancles in office; removal of officers

1. Any officer or agent elected or appointed by
the board of directors may be removed by the board of
directors or by the executive committee whenever in its
judgment the best interests of the éorporation will be
served thereby.

2. Any offlcer or agent elected by the shareholders
may be removed only by vote of the shareholders, unless
the shareholders shall have authorized the directors to
remove such officeror agent.

3. Any vacancy, however occurring, in any office
may be filled by the directors, unless the articles of
incorporation shall have specifically reserved such power
to the shareholders.

Iy, Removal from office, however effected, shall
not prejudice the contract rights, if any, of the officer
or arent removed, nor shall election or appolintment of an

officer or agent of 1itself create contract rights.

B 716. Duty of directors and officers

The directors and officers of a corporation shall
exerclise thelr powers and discharge thelr duties 1in good

faith with a view to the interests of the corporation and
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of the shareholders and with that degree of dilligence, care
and skill which ordinarlly prudent men would exercise under
similar circumstances in like positions. In discharging
their duties, directors and offlcers may 1n all cases rely
upon financlal statements of the corporatlion to the extent

provided in subsection 4. of 8 720.

8 717, Transactions between corporations and directors

and officers
1. No transaction in which a director or officer

‘has a personal or adverse interest, as defined in subsectlon

2., shall be vold or voldable solely for this reason or solely

because he 1s present at or participates in the meeting of
the board, or of a committee thereof, which approves such
transaction, or because hls vote 1s counted,if
A. The material facts as to his interest and
as to the transactlon are disclosed or are known to
the board of directors or committee, and are noted

in the minutes, and the board or committee authorizes,

approves or ratifies the transaction by a vote sufficient

for such purpose without counting the vote of the
interested director or directors; or if

B, Although the vote of the interested director
or directors is decisive of approval or disapproval of
the transaction, the material facts as to his interest
and as to the transaction are disclosed or known to

the shareholders, and the transaction 1s specifically
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2s)

approved by vote of the shareholders, whether or not

the votes of interested shareholders are necessary for

such approval: or 1if

C. Although the requlrements of paragraphs A

and B of thils subsection have not been satisfiled, the

transaction 1s falr and equitable as to the corporation

at the time 1t 1s authorized or approved, and the

party asserting the fairness of the transaction estab-

lishes falrness.

2. A transaction 1n which a director or officer

has a personal or adverse interest shall include,

A, A contract or any other transaction between

the corporation and one or more of its directors or

officers;

B. A contract or any other transaction between a

corporation and any corporation, partnership, or

assoclation in which

one or more of 1ts directors or

officers are directors or officers or partners, or

have a financial interest, direct or indirect; but

the ownership of not

over ten per cent (10%) of any

class of stock 1ssued by a corporation whose shares

are traded on any national securitles exchange or

are regularly quoted
regional assoclation
not be considered "a

3. No contract or

by any member of a national or
of securities dealers shall
financlal interest".

other transaction by a corporation

with (1) any of 1ts subsidiary, parent, or affiliated
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corporations, or (2) with another corporation in which
there 1s a common director, shall be void or voidable
solely for this reason, 1f the contract or other transaction
1s falr and equltable as of the date 1t 1s authorized,
approved or ratifled. The party asserting the unfalrness
of ‘any such contract or transactlon shall establish unfalr-
ness .
l, Common or interested directors may always be
counted in determining the presence of a guorum at a meeting
of the board of directors or of a committee which authorizes
approves, or ratifies a transaction.
5. Except to the extent that the articles of
Incorporation or by-laws otherwlse provide, the board of
dlrectors or the executlive committee shall, without regard

to the provislons of thils sectlon, have authority to fix

the compensation of directors for thelr services as directors,

officers, or 1n any other capaclty.

8 718. Reserved for future use

g 719. Indemnification of officers, directors, employees

and agents; insurance

1. A corporation shall have power to lndemnify any
person who was or 1s a party or 1s threatened to be made a
party to any threatened, pendling or completed action, suit
or proceeding, whether clvll, criminal, adminlstrative or

investigative (other than an action by or in the right of
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the corporation) by reason of the fact that he 1s or was

a dlrector, offlcer, employee or agent of the corporatilon,
or 1s or was serving at the request of the corporatlon as a
director, officer, employee or agent of another corporation,
partnership, jolnt venture, trust or other enterprise, agalnst
expenses (including attorneys' fees), judgments, flnes and
amounts paild in settlement actually and reasonably incurred
by him 1in connection with such actlon, sult or proceeding
if he acted in good falth and in a manner he reasoﬁébly
believed to be in or not opposed to the best interests of
the corporation, and, Qith respect to any criminal aétion
or proceeding, had no reasonable cause to belleve his
conduct was unlawfui. The termination of any action, suit
or proceeding by Jjudgment, order, settlement, conviection,

or upon a plea of nolo contendere or 1ts equlvalent, shall
not, of 1tself, create a presumption that the person did
not act 1n good faith and in a manner which he reasonably

belleved to be in or not opposed to the best interests of

“the corporation, and, with respect to any criminal action

or proceeding, had reasonable cause to belleve that hils
conduct was unlawful.

2, A corporation shall have power to indemnify any
person who was or is a party or 1s threatened to be made a
party to any threatened, pending or completed action or
sult by or 1n the right of the corporation to procure a
Judgment 1in 1ts favor by reason of the fact that he 1s or

was a director, officer, employee or agent of the corporation
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or i1s or was serving at the request of the corporation

as a director, officer, employee or agent of another
corporation, partnership, joint venture, trust or other
enterprise against expenses (including attorneys' fees)
actually and reasonably incurred by him in connection

with the defense or settlement of such action or suit if he
acted 1n good falth and 1n a manner he reasonably believed
to be in or not opposed to the best interests of the corpor-
ation and except that no indemnification shall be made in
respect of any claim, 1ssue or matter as to which such
person shall have been adjudged to be liable for negligence
or misconduct 1n the performance of hils duty to the corpor-
ation unless and only to the extent that the Superior Court
or the court in which such action or suit was brought shall
determine upon appllcation that, desplte the adjudication

of l1liability but in view of all the circumstances of the
case, such person 1s fairly and reasonably entitled to
indemnity for such expenses which the Superior Court or such
other court shall deem proper.

3. To the extent that a director, officer, employee
or agent of a corporation has been successful on the merits
or otherwise 1in defense of any actlon, sult or proceeding
referred to in subsectlons 1. and 2., or in defense of any
claim, 1ssue or matter therein, he shall be 1ndemnified
against expenses (including attorneys' fees) actually and

reasonably incurred by him in connection therewith. He may

enforce the right to indemnification granted by this subsection
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by a separate action agalnst the corporation, if an order
for 1ndemnification 1is not .entered by a court in the action,
sult or proceeding wherein he was successful on the merits.

i, Any indemnification under subsections 1. and 2.
(unless ordered by a court) shall be made by the corporation
only as authorized in the specific case upon a determination
that indemnification of the director, officer, émployee'or-
agent 1s proper in the circumstances because he has met
the applicable standard of conduct set forth 1n subsections
1. and 2. Such determination shall be made (1) by the
board of directors by a majority vote of a quorum consisting
of directors who were not parties to such action, sult or
proceeding, or (2) if such a quorum i1s not obtainable, or
even 1if obtainabléfa quorum of disinterested directors so
directs, by lnuependent legal counsel in a wrltten opinilon,
or (3) by the stockholders,

5. Expenses incurred in defending a c¢ivil or
criminal action, sult or proceeding may be pald by the
corporation 1n advance of the final disposition of such
actlon, sult or proceeding as authorized by the board of
directors in the manner provided in subsection 4. upon
receipt of an undertaking by or on behalf of the director,
officer, employee or agent to repay such amount unless it
shall ultimately be determined that he 1s entitled to be
indemnifled by the corporation as authorized 1n this

section.

169



6. The indemnification provided by this section
shall not be deemed exclusive of any other rights to which
those Indemnified may be entitled under any by-law, agree-
ment, vote of stockholders or disinterested directors or
otherwise, both as to action in his officlal capacity and
as to action in another capacity whille holding such office,
and shall continue as to a person who has ceased to be a
director, officer, employee or agent ‘and: shall inure to the
benefit of the heirs, executors and administrators of such
a person.

7. A corporation shall have power to purchase and
maintain insurance on behalf of any person who 1s or was a
director, officer, employee or agent of the corporation, or
is or was serving at the request of the corporation as a
director, officer, employee or agent of another corporation,
partnership, joint venture, trust or other enterprise against
any liability asserted against him and incurred by him in
any such capacity, or arising out of his status: as such,
whether or not the corporation would have the power to
indemnify him against such liability under the provisions of

this section.

§ 720. Liability of directors in certain cases

1. The liabilities imposed by this section shall
be in additlion to any other liabilities imposed by law
upon directors of a corporation.

2. Directors of a corporation who vote for or

170 § 720

assent to:

A. The declaration of any dividends or other
distribution of the assets of a corporation to its
shareholders contrary to any provisions of thils Act
or of the articles of incorporation, shall be jointly
and severally -liable for the amount of such dividend
which is paid, or for the value of such assets which
are distributed, in excess of the amount which could
have been pald or distributed without violating the
provisions of this Act or of the articles;

B. The purchase. or redemption of 1its own shares
contrary to the provisions of this Act, shall be
jointly and severally llable for the amount of consid-
eration paid for such shares which 1s 1n excess of the
maximum amount which could have been paid therefor
without a violation of the provisions of thils Act;

C. The distribution of assets of a corporation
to its shareholders during the liquidation of the
corporation without the payment and discharge of, or
without making adequate provisions for, all known or
reasonably ascertainable debts, obligations, and
liabilities of the corporation, shall be jointly and
severally liable for the value of such assets which
are distributed, to the extent.that such debts,
obligations and liabilities of the corporation are not
thereafter paid and discharged. v
3. The 1iability imposed by subsectlon 2. may be

enforced:
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if:

A, By the corporation, or by any shareholder
sulng derivatively;

B. By the receiver, liquidator, or trustee in
bankruptcy of the corporation; and

c. Except where the corporation's properties
are being administered in ligquidation, or for the
benefit of creditors under the supervision of any
court, by any of the‘corporation's creditors damaged
by one of the acts referred to in subsection 2. Such
creditor may in the same action in which he sues the
corporation join one or more of the directors liable
under subsection 2., and enforce such liability of
the directors to the extent necessary to satisfy
his claim against the corporation; or he may obtain
a judgment against the corporation, and thereafter

in a separate action enforce the liabllity of any

director.
y, A director shall not be liable under subsection
A. He relied and acted reasonably and in

good faith upon financial statements of the corpor-
ation which were either (1) certified in writing by
an independent public or certified public accountant
or firm of such accountants fairly to reflect the
corporation's financial condition, or (2) reported
to him to be correct by the president or by the

officer of the corporation having charge of 1its
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books of accounts; or if

B. He conslidered reasonably and in good faith .
that the assets were of their book value, in deter-
mining the amount available for any such dividend,
purchase, redemption or distribution.

5. A director who is held liable upon and pays a .
claim asserted against him pursuant to subsection 2. shall
be entitled to reimbursement from each shareholder who
accepted any dividend, distribution of assets or consid-
eration on redemption or repurchase of his shares, knowing
such dividend or distribution or consideration to have
been made or paid in violation of this section, to the
extent of the amounts received by each of them respectively.
Such shareholders as among themselves shall also be
entitled to contribution in proportion to the amounts
received by them respectively.

6. Any director against whom a claim shall be
asserted under or pursuant to any provision of this Act
shall be entitled to contribution from the other directors
who voted for or assented to the action upon which the
claim is asserted, and in any action against him shall on
motion be entitled to have such other directors made parties
defendant.

7. A director who 1is present at a meeting of the
directors or a committee thereof at which action on any
corporate matter is authorized or taken, shall be presumed

to have assented to the action taken, unless his contrary
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vote shall be entered in the minutes of the meeting or
unless his written dissent to such action shall be filed
either{during the meeting or within a reasonable time
after the adjournment thereof, with the person acting

as secretary of the meeting or with the clerk or the
secretary of the corporation. Such right to dissent shall

not apply to a director who voted in favor of such action.
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CHAPTER 8
AMENDMENT OF ARTICLES OF
INCORPORATION

Section
801. Applicability.
802. Right to amend articles of incorporation.
803. Amendment before organizational meeting.
804, Certain amendments by directors and clerk.
805. Amendment by shareholders.
806. Class voting on amendments.
807. Contents of articles of amendment.
808. Effect of amendment.
809. Restated articles of incorporation.
810. Amendments, mergers, and other changes in connection

with reorganization proceedings.

§ 801. Applicability

1. Amendments to the articles of incorporation
may be made pursuant to this Chapter by any corporation
to which this Act is applicable.

2. In the case of corporations organized under
any special act of the Legislature; such amendments may
be made only if either:

A. Such corporation could now be organized
under this Act, or

B. The proposed amendment would not be
materially inconsistent with the speclal act

creating such corporation.
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3. In the case .of corporations organized under

any public law authorizing incorporation of a special class

of corporations, such amendments may be made only if either:

A, Such corporation could now be organized
under this Act, or

B. The proposed amendment would not be incon-
sistent with the statute under which such corporation
was organized and such statute falls to provide a

procedure for amendments of artilcles. .

§ 802. Right to amend articles of incorporation

1. A corporation may amend 1ts articles of incor-
poration, from time to time, 1n any and as many respects
as may be desired 1f 1ts articles of incorporation, as
amended, contain only such provisions as might lawfully be
contained in original articles of incorporation on the
effective date of such amendment.

2. In particular, and without limitation upon the

general power of amendment granted by subsection 1. of this

section, a corporation may amend its articles of incorporation

S0 as: -
A, To change 1ts corporate name.
B. To enlarge, limit, or otherwise change
the business for which the corporation ls organized;
or to delete any specification In the articles of the
business or businesses in which it will engage.

c. To extend the duration of the corporation,
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or if the corporation has ceased to exist because
the duration specified in its articles of incorpor-
ation has expired, to revive its existence.

D. To -increase or decrease. the aggregate
shares, or shares of any class, which the corporation
is authorized to 1issue.

E. To increase or decrease the par value of
the authorized shares of any class having a par
value, whether issued or unissued.

F. To change the designation of all or any part
of i1ts shares, whether.issued or unissued, and to
change the preferences, limitations, and relative

rights 1in respect of all or any part of its shares,

‘whether 1ssued or unissued.

G. To change shares having a par value, whether
issued or unissued, into the same or a different
number of shares without par value; and to change
shares without par value, whether issued or unissued,
into the same or a different number: of shares having
par value,

H. To' change the shares of any class, whether
issued or unissued, and whether with or without par
value, into a different number of shares: of the same
class or into the same or a different .number of shares,
either with or without par value, of other classes.

I. To authorize new classes of shares having

rights and preferences elther prior or subordinate to
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the shares of any class then authorized, whether

- 1ssued or unilssued.

J. To cancel or otherwise affect the right of
holders of shares of any class to receive divldends
which have accrued but have not been declared.

K. To divide any preferred or speclal classes
of shares, whether 1ssued or unlssued, into serles and
fix and determine the designations of such series and
the varlatlons in the relative rights and preferences
as between the shares of such seriles.

L. To authorilze the board of dilrectors to
establlsh, out of authorlzed but unlssued shares,
serles of any preferred or speclal class of shares
and to fix and determlne the relatlve rights and
preferences of the shares of any serles so authorized;
and to revoke, enlarge, or diminish such authority of
the board.

M. To authorize the board of directors to filx
and determine the relative rights and preferences of
the authorized but unissued shares of serles previliously
establlished 1n respect of which either the relative
rights or preferences have not been fixed and determined
or the relative rights or preferences previously filxed
and determined are to be changed; and to revoke,
diminish or enlarge such authority of the board of
directors.

N. To exchange, classlify, reclassify or cancel
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all or any part of the shares, whether 1lssued or
unissued.

0. To add, change, or strike out any provision,
not 1inconsistent with this Act or with law, relating
to the buslness of the corporation, 1ts affairs, its
rights or powers, or the rights or powers of 1ts
shareholders, dlrectors or officers, 1lncluding any
provision which 1s required or permitted to be set

forth 1n the by-laws or in any agreement.

8 803. Amendment before organizational meeting

1. Prior to the election of the 1nitial directors,
1f they were not named 1in the articles of 1ncorporation, or
prior to the organizational meeting of the board of dlrectors
required by & U407 1f the 1nitlal directors were named in the
articles, the articles of incorporation may be amended by
the 1ncorporator or 1f more than one lncorporator, then by
two-thlrds of the 1ncorporators.

2, If any amendment permltted by subsectlon 1. of
this sectlon effects a materlal change 1n the articles of
incorporation, subscribers for shares, 1f any, not assenting
to the amendment may rescind thelr subscriptions without

liabilllty, notwithstanding any contrary provision of § 505

" or the subscription agreement.

§ 804. Certaln amendments by directors and clerk

1. The directors may, unless otherwlse provided by
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the articles of incorporation, amend the articles with
respect to the regilstered office or the clerk of the
corporation, by followlng the procedures specifled 1n 8
304; and the clerk may change the reglstered office by
followlng the procedures specified in § 304,

2. The directors may amend the articles so as to

reflect reductions in authorized shares resulting from

cancellations of shares, by followlng the procedures specified

in § § 520 and 521.

¥ 805. Amendment by shareholders

1. All amendments to the articles of incorporation,
except those otherwise permitted to be made as provided by

§ § 803 and 804, shall be made by action of the directors

and shareholders in accordance with the following procedure:

A. The board of directors shall adopt a
resolution setting forth the proposed amendment and
directing that 1t be submitted to a vote at an
annual or speclal meetling of the shareholders.

B, Written notice setting forth the proposed
amendment or a summary of changes to be effected
thereby shall be given to each shareholder of record
entitled to vote thereon 1n accordance with thé
provisions of this Act relating to the giving of
notice of meetings of shareholders.

c. At such meetling a vote of the shareholders
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entitled to vote thereon shall be taken on the

proposed amendment. The proposed amendment shall be

adopted upon receiving the affirmative vote of the
holders of at least a majority of all outstanding
shares entitled to vote thereon. If any class of
shares 1s entitled to vote thereon as a class, the
proposed amendment shall be adopted only if, 1in
addition to receiving an affirmative vote of at least

a majorlty of all outstanding shares entitled to vote

thereon, 1t also receives the affirmative vote of the

holders of at least a majority of the outstanding

shares of each class entitled to vote thereon as a

class.

D. Upon adoption, articles of amendment shall
be executed and delivered for filing as provided in

8 § 104 and 106.

2. Any number of amendments may be submitted to the
shareholders and voted upon by them at one meeting.

3. The articles of 1n¢orporation may contaln a
provision prescribing for amendment of the articles a vote
greater than, but 1n no event less than, that prescribed
by subsection 1. of this section. Such provision:

A, May require a unanimous or less than
unanimous vote;
B. May prescribe such greater vote Br all

amendments, or for any particular amendment, or for
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any specified category of amendments;

c. May confer such greater vote upon all
shares, or upon any class of shares, or upon both;

D. Shall not be altered, modified, or removed
except by the same vote which such provision requires
for amending the articles.

4, If the holders of at least ten per cent (10%)
of any class of shares of the corporation propose an amend-
ment, the board of directors shall submit the proposed
amendment to the shareholders at a special or annual
meeting.

5. The articles of incorporation may be amended
by written consent of all shareholders entitled to vote
on such amendment, as provided by subsection 2. of § 620; 1ifr
such unanimous written consent 1s given, no resolution of

the board of directors proposing the amendment 1s necessary.

§ 806, Class voting on amendments

The holders of the outstanding shares of any class
shall be entlitled to vote as a class upon a proposed
amendment, notwithstanding any contrary provision of the
articles of incorporation, 1f the amendment would:

1. Increase or decrease the aggregate number of
authorized shares of such class.

2, Increase or decrease the par value of the shares
of such class,

3. Effect an exchange, or create a right of exchange,

of 81l or any part of the shares of another class 1into
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the shares of such class.

by, Effect an exchange, reclassification or cancel-
lation of all or part of the outstanding shares of such
class.

5. Change the designations, preferences, limitations
or relative rights of the shares of such class, including
but not limiting to, the following:

A, Cancel or otherwise affect thelr rights to
accrued dividends;

B. Reduce the dividend preference thereof;

c. Make noncumulative, in whole or in part,
dividends which had theretofore been cumulative;

D, Reduce the redemption price thereof or
make shares subject to redemption when they are not
otherwise redeemable;

E. Reduce any preferential amount payable
thereon upon voluntary or involuntary ligquidation;

r, Eliminate, diminish or alter adversely con-
version rights pertaining thereto;

G. Eliminate, diminish or alter adversely
voting rights pertaining thereto, elther directly or
by increasing the relative voting rights per share
of the shares of another class;

H. Diminish or alter adversely any rights of
the holders thereof to purchase other shares of the
corporation;

I. Change adversely any sinking fund provision

relating thereto.
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6. Change the shares of such class into the same
or a different number of shares of the same or another
class or classes.

T. Create a new class of shares having rights and
preferences prlor and superior to the rights of such
class, or increase rights and preferences, or the author-
ized number or aggregate par value, of any class having
rights and preferences prior or superior to the shares of
such classes.

8. Divide the shares of such class into series and
f1x and determine the designation of such series and the
variations in the relative rights and preferences as betwe
the shares of such serles, or authorize the board of direc
to do so. , ’ |

9. Limit or deny any pre-emptive rights of the

shares of such class.

§ 807. Contents of articles of amendment

1. Except as provided in subsection 2., any amend-

ment of the articles of incorporation shall be set forth i
a document entitled "Articles of Amendment" which shall
state the following:

A. The name of the corporation;

B. The amendment adopted;

c. The date of adoptlion of the amendment; and

D. Whichever of the followling 1s relevant:

(1) If the amendment was adopted by the

incorporators pursuant to § 803, the number and
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vote of the 1incorporators, the consent of the

subserlbers to such amendment, and the fact of

wlthdrawal of any subscribers, 1if such 1s the

case.

(2) If the amendment was adopted by the

sharehnlders pursuant to § 805, then the followins:

E.

(a) The number of shares,outstanding
and entltled to vote on such amendment, and
1f the shares of any class were entitled to
vote thereon as a class, the deslignation
and number of outstanding shares of each
class entltled to vote thereon;

(b) The number of shares voted for and
agalnst such amendment, respectlvely; and,
if the shares of any class were entltled to
vote thereon as a class, the number of shares
of each such class voted for and against such
amendment respectively; or if the amendment
was approved by the unanimous written con-
sents of the shareholders, the articles of
amendment may so state;

If such amendment provides for exchange,

reclassification or cancellation of 1ssued shares, and

if the manner 1in which thils shall be effected 1s

not set forth in the amendment, a statement of the

manner 1in which the same shall be effected.
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. If such amendment effects a change in the
number or par values of shares which the corporation
is authorized to 1lssue, whether or not all or part
of such shares are already 1ssued, a statement of
the number of shares which the corporation has
authority to issue, itemized by classes and series,
after giving effect to such amendment, and summarized
to show the aggregate par value of shares having
par value which the corporation is authorized to
issue and the aggregate number of shares without par
value which it 1s authorized to issue.

2. Amendments of the articles by the directors or
the clerk as provided by § 804 shall be set forth in doc-
uments deslgnated as prescribed by the Secretary of State
upon the offlcial forms adopted by him for the filing of
statements of cancellation of shares, and of notifications
of changes 1n registered office and clerk.

3. When the articles of amendment are delivered
for filing by the Secretary of State, he shall, before
filing them, make the same determination as provided 1in
& 405 in the case of original articles, to the extent

applicable to a given amendment or amendments.

§ 808 Effect of amendment

1. An amendment shall take effect as of the date
of flling the articles of amendment by the Secretary of

State as provided by 8§ 106.
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2. No amendment shall prejudice any claims of
creditors or relieve the corporation of any liability
already created or assumed, or affect any exlsting cause
of action in favor of or against the corporation, or any
pending sult to which the corporation shall be a party,or
the existing rights of persons other than shareholders, but
for all such purposes the corporation, although operating
under the amended articles of incorporation, shall be
regarded as the same corporation. In the event the corpor-
ate. name shall be changed by amendment, no sult brought by
or against such corporation under its former name shall

abate because of the change of name.

§ 809. Restated articles of incorporation

1. A corporation may at any time execute and file,
in accordance wivh § § 104 and 106, a "Restated Articles
of Incorporation" which shall integrate into a single doc-
ument the text of 1ts original articles of incorporation,
merger, or consolidation, together with all amendments
theretofore adopted and, if authorized, further amendments.

2. A corporation may restate its articles of
incorporation by submitting to the shareholders for their
approval the proposed restatement thereof, with or without
any new amendments which under § 805 or under the articles
of incorporation require the vote of the shareholders. The
procedure specified in, and the vote or votes required by,

this chapter for amendment of the articles of incorporation
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shall be applicable. If the restated articles include
new amendments not theretofore voted upon by the share-
holders, the notice of the meeting at which they are to
be voted upon shall specifically refer to such new amend-
ments and summarize the changes to be effected thereby,
whether or not the full text of the restated articles
accompanies such notice; if the directors in good faith
believe that the restated articles include no such new
amendments, the notice of the meeting shall so state and
shall be accompanied by a copy of the proposed restated
articles of incorporation.

3. The restated articles shall be specifically
designated as such, and shall set forth the same information
as 1s required by 8 807 in the case of articles of amend-
ment substituting, wherever applicable, the word '"restate-
ment'" for the word "amendment". Upon filing the restated
articles by the Secretary of State, the original articles
of incorporation as amended and supplemented shall be
superseded, and the restated articles, including any further
amendments and changes made thereby, shall be the articles
of incorporation of the corporation.

4, Any amendment or change effected in connection
with the restatement of the articles of incorporation shall
be subject to any other provision of this chapter, not
inconsistent with this section, which would apply if

separate articles of amendment were filed to effect such
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amendment or change.

5. The restated articles may omit statements as
to the incorporator or incorpvorators and the initilal
directors. In all other respects, the restated articles
shall contaln the same informatlion and provisions as are
required by this Act for original articles.

6. When the restated articles are delivered for
filing by the Secretary of State, he shall, before filing
them, make the same determinatlions as provided in § 405 in

the case of original articles.

§ 810, Amendments, mergers, and other changes in connection

with reorganization proceedings

1. A corporation, a plan of reorganization of which
has been confirmed by the decree or order of a court of
competent Jurisdiction pursuant to any applicable statute:
of the United States relating to reorganization of corpor-
ations, may put into effect and carry out the plan and decrees
and orders of the court relative thereto, and may take any
proceedings and do any act provided in the plan or directed
by such decrees and orders, without further action by its
directors or shareholders. Such authority may be exercised,
and such proceedings and acts may be taken, as directed by
such decrees er orders, by the trustee or trustees of such
corporation appointed in the reorganization proceedings,
or if none have been appolnted, by any person or persons

designated or appointed for the purpose by any such decree
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or order, with like effect as if exercised and taken by
unanimous actions of the directors and shareholders of
the corporation.

2. Without 1limiting the generality of the fore-
going authority, a corporation may amend its articles for
the purpose of carrying out such plan, decrees and orders
so as to:

A, Change the name, period of duration, or
business of the corporation;

B. Change the aggregate number of shares, or
shares of any class or series which the corporation
has authority to issue;

cC. Change the preferences, limitations, and
relative rights in respect of all or any of the shares
of the corporation, and classify, reclassify or cancel
all or any part of the shares of the corporation,

- whether issued or unissued, and make any other changes
authorized by this Act;

D. Authorize the issuance of bonds, debentures
or other gbligations, whether or not convertible into
shares of any class or bearing warrants or other
evidences of optional rights to purchase or subscribe
for the shares of any class, and fix the terms and
conditions thereof;

E. Constitute or reconstitute and classify or
reclassify the boafd of directors of the corporation

and appoint directors and officers in lieu of or in
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addition to all or any of the directors and officers

then in office;

F. Reduce capital, transfer all or part of

its assets by sale, lease or other disposition, or

merge or consolidate as permitted by this Act.

3. Any amendment of the articles of incorporation
shall contain only such provisions as might be lawfully
contained in the original articles of incorporation at the
time of making such amendment.

Iy, Articles of amendment approved by decree or other
order of such court shall be executed by the trustee or
trustees or other person or persons as prnvided by sub-
section 1., and shall certify that such amendment is author-
ized by the plan of reorganization or decree or the order
of the court relative thereto, and that the plan has been
confirmed as specified in the applicable act of Congress
with the title and venue of the proceeding and the date when
the decree or order confirming the plan was made. - Such
articles of amendment shall be filed in accordance with
§ 106.

5. Nonassenting or dissenting shareholders shall
have only such rights as are provided for in the plan of
reorganization.

6. If, after the filing of any articles of amend-
ment as provided by this section, the decree or order of
confirmation of the plan or reorganization 1s reversed or

vacated or the plan is modified, articles of amendment shall
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be executed and filed so as to conform to the plan of CHAPTER 9

reorgahlzation as finally confirmed or to the decree or : MERGERS AND CONSOLIDATIONS
order as flnally made.
Section
7. As respects any corporation proceeding under a
plan of reorganization or other plan pursuant to the "Publilc 901. Authority of domestic corporations to merge or

consolidate; plan of merger or consolldation.

Utillity Holding Company Act of 1935", as now or hereafter’
902. Notlce to and approval by shareholders of merger

amended or supplemented, a certificate of any change may or consolidation.
be filled as provided in this section at any time after the 903. Articles of merger or consollidation.
entry of a decree or order of a court of competent jurls- 904, Merger of subsidiary corporation into parent;

authority to merge and procedure therefor.

diction confirming,’ approving, or enforcing:such plan; and
905, Effect of merger or consollidation.
after such plan has been carried out and consummated here- :
906, Merger or consollidation of domestic and foreign

under in accordance with such decree or order and such corporations.

decree or order has ceased to be subject to further appeal 907. Authority to abandon merger or consolldation.

or review, thls section shall cease to apply to such 908, Right of shareholders to dissent.

corporation unless there shall be a further plan for such 909. Right of dissenting shareholders to payment for
shares.

corporation. As respects any corporation proceeding under

a plan of reorganization pursuant to any other statutory 8 901, Authorlty of domestic corporations to merge or
authority, this section shall cease to apply to such consoligate; plan of merger or consolidation
corporation upon and after the entry of a final decree in 1.. Any two or more domestic corporations (designated
the reorganization vroceeding closing the case and discharg- in this Act .as the "participating corporations") may

ing the trustee or trustees, if any. : A, merge into one of such corporations (des-

ignated in this Act as the "surviving corporation'),

or
B, consolidate into a single new domestic
corporation (designated in this Act as the "new
corporation'),
pursuant teo a plan of merger or consolidation approved in

the manner provided 1n this Act.
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2. The board of directors of each participating

corporation shall approve a plan of merger or consolidation

containing the information required by this section.

3. A plan of merger shall set forth:
A, The names of the participating corporations,
and the name of the surviving corporation into which

they propose to merge.

B. The terms and conditions of the proposed
merger.,
cC. The manner and basis of converting the

shares of each participating corpqration into shares

or other securities of the surviving corporation and,
if any shares of any of the participating corporations
are not to be converted solel& into shares or other
securities of the surviving corporation, the amount of
cashy property, rights or securities of any other
corporation which is to be paild or delivered to the
holders of such shares in exchange for or upon the
surrender of such shares, which cash, property, rights,

or securities of any other corporation may be in

addition to or in lieu of the shares or other securities

of the surviving corporation.

D. A statement of any changes in the articles
of incorporation of the surviving corporation to be
effected by such merger; or restated articles of
incorporation of the surviving corporation, which

may include changes in its articles; or a statement
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that the articles of incorporation of the surviving
corporation are to remain unchanged;
E. Such other provisions with respect to

the proposed merger as are deemed necessary or

desirable,
by, A plan of consolidation shall set forth:
A. The names of the particlipating corporations,

and the name of the new corporation into which they
propose to consolidate.

B. The terms and conditions of the proposed
consolidation.

C. The manner and basis of converting the shares
of each participating corporation into shares or other
securities of the new corporation and, if any shares
of any of the participating corporations are not to
be converted solely into shares or other securities of
the new corporation, the amount of cash, property,
rights, or securities of any other corporation which
is to‘be paid or delivered to the holders of such
shares in exchange for or upon the surrender of such
shares, which cash, property, rights, or securities
of any other corporation may be in addition to or in
lieu of the shares or other securities of the new
corporation.

D. With respect to the new corporation all of
the statements required to be set forth in articles
of incorporation for corporations organized under

this Act.
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E. Such other provislons wlith respect to
the proposed consolidation as are deemed necessary
or desirable.

5. A. Banking, insurance and trust companles, and
corporations whose princlpal buslness 1s to derive

a profit from the loan or use of money, may be partic-
ipating corporations 1n a merger or consolidatlion only
1f each other participating corporatlion therein 1s a
corporation of the same special class.

B, A corporation organized under any special
act of the Leglslature may be a particlpating corpor-
ation 1n a merger or consolidation unless the speclal
act authorlizing the creation of such corporation

provides to the contrary.

§ 902, Notice to and approval by shareholders of merger

or consolidation

1. The board of directors of each participating
corporation, upon approving such plan of merger or plan
of consolidation, shall dlrect that the plan be submlitted
to a vote at a meetling of shareholders, which may be elther
an annual or a speclal meeting.

2, Written notlce of the meeting shall be given to
each shareholder of record, not less than fourteen (14) days
before such meeting, In the manner provided in this Act for
the glving of notlce of meetings of shareholders. Whether

the meetling be an annual or a special meetlng, the notice
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A. shall state that the purpose or one of
the purposes of the meeting 1s to consider the pro-
posed plan of nerger or consolidation;

B. shall be accompanied by a copy of the
proposed plan of merger or consolidatlon, or an
accurate summary of the material features of the
plan;

C. shall contaln a clear and concise state-
ment, consplcuously displayed, that shareholders
dissenting to the proposed plan of merger or consol-
1datlion are entitled, upon compliance with § 909,
to be pald the failr value of their shares, unless
one of the exceptions to the right of dissent, set
out in 8§ 908, 1s applicable; and

D. shall be malled to each shareholder whether
or not such shareholder is entitled. to vote on the
proposed plan,

3. At each such meetlng, a vote of the shareholders
shall be taken on the proposed plan of merger or consoli-
dation. The plan of merger or consolidation shall be
approved upon recelving the affirmative vote of the holders
of at least a majority of the outstanding shares entitled
to vote thereon of each such corporation, unless any class
of shares of any such corporation is entitled to vote as
a class thereon, in which event, as to such corporation,
the plan of merger or consolidation shall be approved upon

receiving the affirmative vote of the holders of at least
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a majority of the outstanding shares of each class of
shares entitled to vote as a class thereon and of the total
outstanding shares entitled to vote thereon. Any class of
shares ~f any such corporation shall be entitled to vote
as a class, whether or not otherwise entitled to vote, 1if
the plan of merger or consolldation, as the case may be,
contalns any provision which, if contained in a proposed
amendment to articles of incorporation, would entitle
such class of shares to vote as a class.

4, The articles of 1ncorporation of any corporation
may contaln a provision prescribing for approval of a
plan of merger or consollidation a vote greater than (but in
no event less than)that prescribed by subsection 3. of this
section. Such provision

A, may requlire a unanimous or less than
unanimous vote;

B. may designate whether all, or any specifiled
class of mergers or consolidations shall be subject
to the prescribed vote;

c. may confer such vote upon all shares, or
upon any class or serles of shares, or upon both; and

D, shall be repealed, altered, or otherwise
removed or modifled only by the same vote which such
provision requires for approving a pLén of merger or
consolidation, except that any such vote shall not be

carried forward and made applicable to the surviving
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or new corporation unless the plan of merger or

consolldation specifically so provides.

5. Notwithstanding the other provisions of this
sectlion, unless required by its articles of incorporation,
no vote of shareholders of a participating corporation
which 1s to be the surviving corporation in a merger shall
be necessary to authorize a merger if

A. the plan of merger does not amend in any
respect the articles of incorporation of the surviving
corporation, and

B. the shares of any class of stock of the
surviving corporation to be issued or dellvered under

the plan of merger do not exceed fifteen per cent (15%)

of the shares of the surviving corporation of the same

class outstanding immediately prior to the effective

date of the merger.

§ 903, Articles of merger or consolidation

1. When the merger or consolldation has been
approved by the shareholders of the participating corpor-
ations, or approved without thelr vote pursuant to sub-
section 5, of § 902, articles of merger or consolidation
shall be executed by each participating corporation and
shall be delivered for filing as provided by § § 104 and
106. The articles of merger or consolidation shall set
forth;

A, The plan of merger, or the plan of consol-

idation,
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B. As to each participating corporation, to a date, not to exceed sixty (60) days, subsequent

(1) The number of shares outstanding and to the filing date of the articles of merger or
the number of shares entitied to vote on such consolidation.
plan, and the number of such shares voted for 2. When the articles of merger or consolidation
and against the plan; and are delivered for filing by the Secretary of State, he shall,
(2) If the shares of any class were before filing them, make the same determinations, to the
entitled to vote as a cléss, the designation extent applicable, as provided in 8 405 in the case of
and number of the outstanding shares of each original articles.

such class, and the number of shares of each
§ 904, Merger of subsidiary corporation into parent;

such class voted for and against the plan.
authority to merge and procedure therefor

(3) If a plan of merger was adopted by

1. Any corporation (in this Act termed the '"parent
the participating corporation which is to become

corporation") owning at least ninety per cent (90%) of the
the surviving corporation in the merger without

outstanding shares of each class of one or more other
any vote of its shareholders, pursuant to sub-

corporations (in this Act termed the "subsidiary corporations")

section 5. of 8 902, then in lieu of the infor-
may merge one or more such subsidiary corporations into itself
mation required by subparagraphs (1) and (2) of
without the approval by a vote of the shareholders of either
this paragraph, as to such corporation the
the parent or any such subsidiary corporation, by complying
articles of merger shall set forth that there
with the following procedure.
was no vote of shareholders, and shall further
A. The Board of directors of the parent
state the number of shares of each class outstand-
corporation shall approve a plan of merger setting
ing immediately prior to the effective date of
forth:
the merger, and the number of shares of each
(1) The name of each participating sub-
class to be issued or delivered pursuant to the
' sidiary corporation, and the name of the parent
plan of merger.
corporation (which shall also be the surviving
c. The date when the merger or consolidation
corporation).
i1s to take effect, if such effective date is postponed
(2) The terms and conditions of the pro-
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posed merger.

(3) The manner and basls of convertilng

the shares of each participating subsidilary

corporatlion not owned by the parent corporation

into shares or other securities or obligations
of the parent corporation, or the cash or other
consideration to be pald or delivered by the
surviving parent upon surrender of each share of
each participating subsidiary corporation not
owned by the parent corporation

B. A copy of such plan of merger shall be
malled to each holder of record of any shares of the
subsidiary corporation (other than shares held by
the parent corporation). Unless one of the exceptions
to the right of dissent, set out in § 908, is
applicable, the plan shall be accompanied by a clear
and conclse statement, conspicuously displayed, that
shareholders of each participating subsidiary cor-
poration dissenting to the plan of merger are entitled,
unnn compliance with ® an9, to be paid the fair value
of their shares.

C. On or after the thirtieth (30th) day after
the mailling of a copy of the plan of merger to share-
holders of each participating subsidiary corporation,
or upon the walver thereof by the holders of all

outstanding shares, articles of merger shall be
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executed and delivered for filing, as provided by

§ § 104 and 106, and shall set forth:

(1) The plan of merger;

(2) The number of outstanding shares of
each class of each participating subsidiary
corporation and the number of such shares of
each class owned by the parent, surviving
corporation; and

(3) The date of the malling to shareholders
of each participating subsidlary corporation of
a copy of the plan of merger.

D, Holders of shares of each subsidiary corpor-
ation merged, other than shares held by the parent
corporation, shall, except as provided in 8 908, be
entitled to dissent to a merger pursuant to this
section, and upon complying with the provisions of
§ 909 to be paid the falr value of their shares.
Holders of shares of the parent corporation shall
not be entitled to dissent to such merger.

2. Authority to merge under this section shall not
bar any merger or consolidation under procedure authorized
by any other provision of this chapter. Any plan of merger
which requires or contemplates any changes other than those
specifically authorized by thils section shall be accomplished

under the provisions of § § 901 and 902.

§ 905. Effect of merger or consolidation

203§ 905



1, The merger or consolidation shall be effected
as of elther (1) the filling date of the artlicles of merger
or consolidation, or (2) the date specified in the articles
of merger or consolidation, not to exceed sixty (60) days
subsequent to the filing date of the articles, when the
merger or consolidation 1s to take effect.

2. When such merger or consollidation has been
effected:

A, The several partlcipating corporations -shall
be a single corporation, which, in the case of a
merger, shall be that corporatlion designated in the
plan of merger as the surviving corporation, and, 1n
the case of a consolidation, shall be the new corpor-
ation provided for in the plan af consolidation.

B, The separate existence of all particlpating
corporations, except the surviving corporation in a
merger, shall cease.

C. The surviving or new corporation shall have
all the rights, privileges, immunities and powers and
shall be subjJect to all the dutles and llabilities of
a corporation organized under thils Act, and shall, in
addition, have all the rights, immunitles and powers of
each and every one of the participating corporatilon.

D. The surviving or new corporation shall there-
upon and thereafter possess all the rights, privileges,
immunities and franchises, as well of a public as of a
private nature, of each and every one of the participating

corporations. All property, real personal and mixed,
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and all debts due on whatever account, 1ncluding
subscriptions to shares, and all other choses in
action, and all and every other interest, of or
belonging to or due to each nf the participating
corporatlons, shall be taken and deemed to be
transferred to and vested in such surviving or new
corporatlion without further act or deed. The title
to any‘real estate, or any interest thereln, vested
in any of such corporations shall not revert or be
in any way 1mpaired by reason of such ﬁerger or
consolidation. |

E. The survliving or new corporation shall
thenceforth be responsible and liable for all the
liabilitles and obligations of each of the partici-
pating corporations; and any claim existing or action
or proceedlng pending by or agalnst any of such
corporafions may be prosecuted as 1f-such merger or
consolidation had not taken blace, or such surviving
or new corporatlion may be substituted 1in 1ts place.
Nelther the rights of creditors nor any llens upon
the property of any such corporation shali be 1mpalred
by such merger or consolldation.

F. In the case of a merger, the artlcles of
Incorporatlion of the surviving corporation shall be
deemed to be amended to the extent, if any, that
changes 1n 1ts articles of 1ncorporation are stated in

the plan of merger; and, in the case of a consolidatilon,
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the statements set forth in the articles of consol-
idation and which are required or permitted to

be set forth in the articles of incorporation of
corporations organized under this Act shall be deemed
to be the original articles of incorporation of the

new corporation.

§ 906, Merger or consolidation of domestic and forelgn

corporations

1. One or more domestic corporations and one or

more foreign corporations (all of which are "particlpating

corporations') may
A. merge into a single surviving corporation,
domestic or forelign, or
B. consolidate into a single new corporation,
domestic or forelgn,
i1f such merger or consolidation is permitted by the laws
of the Jurisdiction under which each participating foreign
corporation is organized.

2. One or more sublsidiary corporations, whether
foreign or domestic, may be merged under the provisions of
8 904 into the parent corporation, whether forelgn or
domestic, 1if

A, section 904 would apply except that the

parent or a subsidiary corporation 1s a foreign corpor-
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ation, and

B. the laws of the Jjurisdiction under which
each foreign participating corporation is organized
permit such merger under substantially the same terms

and conditions as § 904,

3. With respect to any proposed merger or consol-
idation authorized by subsections 1. and 2., each partici-
pating domestic corporation shall comply with the provisions
of this Act applicable to mergers or consolidations of
domestic corporations, and each foreign corporation shall
comply with the applicable provisions of the laws of the
Jurisdiction under which it 1is organized.

L, If the surviving or new corporation is or is to
be a foreign corporation:

A. It shall comply with the provisions of this

Act wlith respect to foreign corporations if it is to

do business in thils State and

B. It shall, in every case, execute and deliver
to the Secretary of State (as provided by § § 104 and

106) a document setting forth:

(1) The name of the surviving or new
corporation;

(2) An agreement that it will promptly pay
to the dissenting shareholders of any participating
domestic corporation the amount, if any, to which
they are entitled under the provisions of this
Act with respect to the rights of dissenting share-

holders.
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(3) An apreement that it may be served
with process in this State in any proceeding (a)
to enforce any obligation of a participating
domestlc corporation or any participating foreign
corporation previously subject to sult in this
State, or (b) to enforce the right of dissenting
shareholders of any particilpating domestic corpor-
ation agalnst the surviving or new corporation;
(4) An irrevocable appolntment of the
Secretary of State as 1ts agent to accept service
of process 1n any such proceedings, and a post
office address, within or without this State,
to which the Secretary of State shall mail a
copy of any process 1in such proceeding.

5. If the surviving or new corporation is or 1is to
be a domestic corporation, the effect of such merger or
consolldation shall be the same as in the case of the mer-
ger or consolidation of domestic corporations. If the
surviving or new corporation is or 1s to be a foreign
corporation, the effect of such merger or consolidation
shall be the same as in the case of the merger or consoli-
dation of domestic corporations except in so far as the
laws of such other Jurisdiction provide otherwise.

6. Whether the surviving or new corporation is or
is to be a domestic corporation or a foreign corporation,
articles of merger or consolidation shall be executed and

delivered for filing as is provided in this Act for mergers
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and consolidations of domestlc corporations.

7. Any merger or consolldation under this section
shall take effect when the articles of merger or consoli-
dation are filed wlth the Secretary of State, or on the
date specified in the articles of merger or consolidation,
not to exceed sixty (60) days after the filing date, if

the articles of merger or consolidatlion so provide.

§ 907. Authority to abandon merger or consolidation

Without limiting the generallty of paragraph E of
subsection 3. or paragraph E of subsectlion 4. of § 901, any
plan of merger or consolidation, whether of dohestic
corporations or of domestic and forelign corporations? may
contain a provision that at any time prior to the filling
of the articles of merger or consolidation, the plan may
be abandoned by the board of dlrectors of any partlclpating
corporatlion, notwlithstanding approval by the shareholders
of the participating corporations, either at the absolute
discretion of such board of directors or upon the occurrence

of any stated condition.

8 908, - Right of shareholders to dissent

1. Except as provided in subsections 3. and 4.,
any shareholder of a domestic corporation, by complying
with the provisions of § 909, shall have the right to
dissent from any of the following corporate actions:

A, Any plan of merger or consolldation in

which the corporation is participating; or
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B. Any sale or other disposition (excluding

a mortgage or other security interest) of all or

substantially all of the property and assets of the

corporation not made 1n the usual and regular course
of 1ts business, includlng a sale 1n liquidation but
not 1ncluding a sale pursuant to an order of a court
having Jurisdiction in the premises or a sale for cash
on terms requiring that all or substantlally all of
the net proceeds of sale be distributed to the share-
holders 1n accordance with thelr respectlve interests
within one (1) year after the date of sale; or

C. Any other action as to which a right to
dissent 1s expressly gilven by this Act.

2. A shareholder may dissent as to less than all of
the shares registered in his name. In that event, his
rights shall be determined as 1f the shares as to which he
has dissented and hls other shares were reglstered 1n the
names of different shareholders.

3. There shall be no right of dissent 1n the case of
shareholders of the surviving corporation 1n a merger

A, 1f such corporation 1s, on the date of
filing of the articles of merger, the owner of all
the outstanding shares of tﬁé??brporations, domestic
or forelgn, which are partles to the merger, or

B. 1f a vote of the shareholders of such

surviving corporatlion was not necessary to authorilze

such merger.
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g, There shall be no right of dissent 1n the case
of holders of any class or serles of shares 1n any of the
participating corporations 1n a merger or consolldatilon,
which shares were, at the record date flxed to determine
the shareholders entitled to recelve notlce of and to vote
at the meeting of shareholders at which the plan of merger
or consolldation was to be voted on, elther:

A, registered or traded on a national securilties
exchange; or

B. reglistered with the Securltles and Exchange
Commisslon pursuant to Section 12(g) of the Act of
Congress known as the Securitiles Exchange Act of 1934,
as the same has been or may hereafter be amended, belng
Title 15 of the United States Code Annotated, E 78 1 (g);

unless the articles of 1ncorporation of that corporatlon
provide that there shall be a right of dissent.

5. The exceptions from the right of dlssent
provided for in paragraph B of subsectlon 3., and 1n sub-
sectlon 4., shall not be applicable to the holders of a class
or serles of shares of a participating corporatlion 1f, under
the plan of merger or consolidation, such holders are
required to accept for thelr shares anything except:

A. shares of the surviving or new corporatlon
resulting from the merger or consolidatlon, or such
shares plus cash 1n lieu of fractlonal shares; or

B. shares, or shares plus cash 3r» 1leu of

fractional shares, of any other corporation, which
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shares wére, at the record date fixed to determine of shareholders at which such proposed corporate actlon 1s

the shareholders entitled to recelve notice of submitted to a vote, a written objection to the proposed
and to vote at the meeting of shareholders at which corporate action. No such objection shall be required from
the plan of merger or consollidation was acted upon, any shareholder to whom the corporation falled to send
elther: notice of such meeting in accordance with this Act.
(1) registered or traded on a national 3. If the proposed corporate action 1s approved by
securities exchange; or the required vote and the dissenting shareholder did not
(2) held of record by not less than two vote 1in favor thereof, the dissenting shareholder shall
thoﬁsand (2,000) shareholders; or file a written demand for payment of the falr value of hils
C. a combination of shares, or shares plus shares. Such demand
cash in lieu of fractional shares as set forth in A. shall be filled with the corporation or,
paragraphs A, and B, of this subsection. in the case of a merger or consollidation, with the

surviving or new corporation; and

09, 1
§ 909 Right of dlssenting shareholders to payment for B, shall be filed by personally delivering it,
shares or by mailing 1t via certified or registered mall, to
1. A shareholder having a right under any provision

such corporation at 1ts registered office within this

of thils Act to dilssent to proposed corporate action shall, State or to its principal place of business or to

by complying with the procedure In thls section, be pald the address glven to the Secretary of State pursuant

the falr value of hls shares 1f the corporate actlon to to § 906, subsection 4., paragraph B; 1t shall be so
which he dissented 1s effected. The falr value of shares delivered or malled within fifteen (15) days after
shall be determined as of the day prior to the date on (1) the date on which the vote of shareholders was
which the vote of the shareholders (or of the directors, taken, or (2) the date on which notice of a plan of
in case a vote of the shareholders was not necessary) was merger of a subsidiary into a parent corporation with-
taken approving the proposed corporate action, excluding out vote of shareholders was malled to shareholders of
any appreclation or depreclation of shares 1n anticipation the subsidiary; and
of such corporate action. c. shall specify the shareholder's current

2, The shareholder, whether or not entitled to vote, address; and

shall file with the corporation, prior to or at the meeting
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D. may not be withdrawn without the corporation's
consent,
b, Any shareholder failing elther to object as

requlred by subsectlon 2. or to make demand in the time
and manner provided 1n subsection 3. shall be bound by
the terms of the proposed corporate actlon. Any share-
holder making such obJectlon and demand shall thereafter
be entitled only to payment as 1n thls sectlon provided
and shall not be entlitled to vote or to exerclse any other
rights of a shareholder.
5. The right of a shareholder otherwise entitled
to be pald for the falr value of hls shares shall cease, and
his status as a shareholder shall be restored, without
prejudice to any corporate proceedings which may have
been taken during the interim,
A, if his demand shall be withdrawn upon
consent, or
B. 1f the proposed corporate action shall be
abandoned or rescinded, or the shareholders shall
revoke the authority to effect such action, or
cC. 1f, 1In the case of a merger, on the date
of the flling of the articles of merger the surviving
corporatlion 1s the owner of all the outstanding shares
of the other corporations, domestlic and forelgn, that
are partles to the merger, or
D, 1f no actlon for the determination of
falr value by a court shall have been flled within

the time provided in this sectlon, or
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E. 1f a court of competent Jurisdietlon shall
determine that such shareholder 1s not entitled to
the rellef provided by thils section.

6. At the time of flling hls demand for payment
for his shares, or within twenty (20) days thereafter, each
shareholder demanding payment shall submlt the certificate
or certificates representing his shares to the corporation
or 1ts transfer agent for notation thereon that such
demand has been made; such certificates shall promptly
be returned after entry thereon of such notation. A
shareholder's fallure to do so shall, at the option of
the corporation, terminate hils rights under thls section
unless a court of competent Jjurisdiction, for good and
sufficient cause shown, shall otherwise direct. If shares
represented by a certificate on which notation has been
so made shall be transferred, each new certificate 1ssued
therefor shall bear a similar notatlon, together with
the name of the original dissenting holder of such shares,
and a transferee of such shares shall acqulre by such
transfer no rights 1in the corporation other than those which
the original dissenting shareholder had after maklng demand
for payment of the valr value thereof.

7. Within the time prescribed by thls subsectilon,

the corporation, or, in the case of a merger or consolidation,

the surviving or new corporation, domestic or foreign, shall
give written notice to each dissenting shareholder who has

made objectlion and demand as hereiln provided that the
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corporate action dissented to has been effected, and shall
make a writtén offer to each such dissenting shareholder to
pay for such shares at a specified price deemed by such
corporation to be the fair value thereof. Such offer shall
be made at the same price per share to all dissenting
shareholders of the same class. The notice and offer shall
be accompanlied by a balance sheet of the corporation the
shares of which the dissenting shareholder holds, as of

the latest avallable date and not more than twelve months
prior to the making of such offer, and a profit and loss
statement of such corporation for the twelve months' perilod
ended on the date of such balance sheet. The offer shall
be made within the later of (1) ten (10) days after the
expiration of the period provided in paragraph B of sub-
section 3. for making demand, or (2) ten (10) days after
the corporate action is effected; corporate action shall

be deemed effected on a sale of assets when the sale 1s
consummated, and in a merger or consolidation when the
articles of merger or consolldation are filed or upon such
later effective date as 1s specified 1n the aritcles of
merger or consolldation as permitted by this Act.

8. If within twenty (20) days after the date by
which the corporation 1s required, by the terms of sub-
section 7., to make a written offer to each dissenting
shareholder to pay for his shares, the falr value of such
shares 1s agreed upon between any dissenting shareholder

and the corporation, payment therefor shall be made within
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ninety (90) days after the date on which such corporate
action was effected, upon surrender of the certificate or
certificates representing such shares. Upon payment of
the agreed value the dissenting shareholder shall cease to
have any interest in such shares.

9, If within the additional twenty-day period
prescribed by subsection 8., one or more dissenting share-
holders and the corporation have failed to agree as to the
fair value of the shares:

A, Then the corporation may (or shall, if it
recelves a demand as provided in subparagraph (1) )

bring an actlion in the Superior Court in the county in

this State where the registered office of the corporation

is located praying that the fair value of such shares
be found and determined. If, in the case of a merger
or consolidation, the surviving or new corporation is
a forelgn corporation without a registered office 1in
thls State, such action shall be brought in the county
where the registered office of the participating
domestic corporation was last located. Such actilon:
(1) shall be breught by the corporation

if it receives a written demand for suit from

any dissenting shareholder, which demand is made

within sixty (60) days after the date on which

the corporate action was effected; and if it

receives such demand for sult, the corporatlon shall

bring the action within thirty (30) days after

receipt of the written demand; or,
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(2) 1n the absence of a demand for sult,
may at the corporation's election be brought by
the corporation at any time from the expliration
of the additional twenty-day period prescribed
by subsection 8. until the expiration of sixty
(60) days after the date on which the corporate
action was effected.

B. If the corporation falls to institute the
action within the perlod speciflied in the preceding
paragraph, any dissenting shareholder may thereafter
bring such an action in the name of the corporation.

c. No such action may be brought, elther by
the corporation or by a dissenting shareholder, more
than six (6) months after the date on which the corpor-
ate actlon was effected.

D. In any such action, whether initlated by the
corporation or by a dissenting shareholder, all dis-
senting shareholders, wherever residing, except those
who have agreed with the corporation upon the price to
be pald for their shares, shall be made partles to
the proceeding as an action against thelr shares quasi
in rem. A copy of the complaint shall be served on each
dissenting shareholder who 1s a resident of thls State
as 1n other civil actions, and shall be served by
registered or certiflied mall, or by personal service
without the State, on each dissenting shareholder who
is a nonresident. The Jurisdiction of the court shall

be plenary and excluslve.
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E. The court shall determine whether each
dissenting shareholder, as to whom the corporation
requests the court to make such determination, has
satisfled the requirements of this section and 1s
entitled to recelve payment for his shares; as to
any dissenting shareholder with respect to whom the
corporation makes such a request, the burden 1is on
the shareholder to prove that he 1s entitled to
recelve payment. The court shall then proceed to fix
the falr value of the shares. The court may, if it
so elects, appolnt one or more persons as appralsers
to recelve evidence and recommend a decislon on the
question of failr value, The appriasers shall have
such power and authority as shall be specified in
the order of their appolintment or an amendment thereof.

F. All shareholders who are partles to the pro-
ceeding shall be entitled to Judgment agalnst the cor-
poration for the amount of the fair value of their
shares, except for any shareholder whom the court shall
have determined not to be entitled to recelve payment
for hls shares, The Jjudgment shall be payable only
upon and concurrently with the surrender to the corpor-
atlion of the certificate or certificates representing
such shares. Upon payment of the judgment, the dissent-
ing shareholder shall cease to have any interest in
such shares,

G. The Judgment shall include an allowance for
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interest at such rate as the court may find to be failr
and equlitable in all the clrcumstances, from the date
on which the vote was taken on the prbposed corporate
action to the date of payment. If the court finds
that the refusal of any shareholder to accept the cor-
porate offer of payment for hils shares was arbitrary,
vexatlous, or not in good fatth, 1t may 1n 1ts
discretion refuse to allow interest to him.

H. The costs and expenses of any such proceeding
shall be determined by the court and shall be assessed
agalnst the corporation, but all or any part of such
costs and expenses may be apportloned and .assessed
as the court may deem equitable against any or all
of the dissentlng shareholders who are partles to the
proceeding to whom the corporation shall have made
an offer to pay for the shares, i1f the court shall
find that the action of such shareholders 1n failing
to accept such offer was arbitrary or vexatious or not
in good falth. Such expenses shall include reasonable
compensation for and reasonable expenses of the
appralsers, but shall exclude the fees and expenses
of counsel for any party and shall exclude the fees
and expenses of experts employed by any party, unless
the court otherwise orders for good cause. If the
failr value of the shares as determined materlally
exceeds the amount which the corporation offered to
pay therefor, or if no offer was made, the court 1in

its discretlon may award to any shareholder who 1s a
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party to the proceeding such sum as the court may
determline to be reasonable compensation to any expert
or experts employed by the shareholder 1n the proceed-
ing, and may, in 1ts discretlion, award to any share-
all or part of his attorney's fees and expenses;

I. At all times during the pendency of any
such proceeding, the court may make any and all orders
which may be necessary to protect the corporation or
the dissenting shareholders, or which are otherwise
Just and equitable., Such orders may include, without
limitation, orders:

(1) Requiring the corporation to pay into
court, or post security for, the amount of the
Judgment or its estimated amount, elther before
final Jjudgment or pendlng appeal.

(2) Requiring the deposit with the court
of certificates representing shares held by the
dissentlng shareholders.

(3) Imposing a llen on the property of
the corporation to secure the payment of the
Judgment, which lien may be glven priority over
llens and 1ncumbrances contracted after the
vote authorizing the corporate action from
which the shareholders dlssent.

(4) Staying the action pending the
determination of any similar action pending 1in

another court having Jurisdiction.
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10. Shares acquired by a corporation pursuant to
payment of the agreed value therefor or to payment of the
Judgment entered therefor, as in this section provided,
may be held and disposed of by such corporation as in the
case of other treasury shares, except that, in the case of
a merger or consolidation, they may be held and disposed
of as the plan of merger or consolidation, may otherwise
provide.

11, The objection required by subsection 2. and the

demand required by subsection 3. may, in the case of a

shareholder who 1is a minor or otherwise legally incapacitated,

be made elther by such shareholder, notwithstanding his
legal incapacity, or by his guardian, or by any person
acting for him as next friend. Such shareholder shall be
bound by the time limitations set forth in this section,
notwithstanding his legal incapacity.

12, Appeals shall lie from judgments in actions
brought under this section as in other civil actions 1in
which equitable relief 1s sought.

13, No action by a shareholder in the right of the
corporatlon shall abate or be barred by the fact that the
shareholder has filed a demand for payment of the fair value

of his shares pursuant to the provisions of this section.
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CHAPTER 10
SALE AND OTHER DISPOSITION OF
CORPORATE ASSETS
Section
1001, Definition of '"sale".

1002. Sale of assets in regular course of business,.

1003, Sale of assets other than in regular course of

business,
1004. Mortgage or pledge of assets of corporation.
1005. Right of shareholders dissenting to certaln sales

of assets.

§ 1001. Definition of "sale"

Whenever used in this chapter, the term "sale" shall
include a sale, lease, exchange, or any other disposition
of assets, except a mortgage of or other security interest

in the assets.

§ 1002, Sale of assets in regular course of business

1, The sale éf all, or substantially all, the
property and assets of a corporation, when made in the
usual and regular course of the business of the corporation,
may be made upon such terms and conditions and for such
considerations, which may consist in whole or in part of
money or property, real or personal, including shares of any
other corporation, domestic or foreign, as shall be author-
1zed by its board of directors.

2, Except to the extent that the articles of

incorporation otherwise provide, the consent or authorization

223§ 1002



of shareholders for such sale of corporate assets shall
not be required,

3, Whether or not a transaction by a corporation
occurs within the usual and regular course of business
‘shall be determined by the circumstances of the transaction,
1ncluq1ng the.character of the business in which the cor-
poration 1ls engaged at the time of or immediately preceding
the transaction., A sale of assets may be deemed to be in
the regular course of its business if the corporation was
incorporated for the purpose of liquidating such assets or
property, or if the sale is a transaction or one of a
series of transactions made in furtherance of the business
of the corporation and not to terminate or dispose of its

business,

§ 1003, Sale of assets other than in regular course of

business

1. A sale of all, or substantially all, the
property and assets, with or without the good will, of a
corporation, if ordered by a court of competent Jurisdiction,
shall be made upon such terms and conditions as may be
specified in the order of such court. There shall be no -
right of a shareholder to dissent therefrom.

2. Any other sale of all, or substantially all,
the property and assets, with or without the good will, of
a corporation, if not made in the usual and regular course

of its business, may be made upon such terms and conditions
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and for such consideration, which may consist in whole or in
part of money or property, real or personal, including
shares of any other corporation, domestic or foreign, as
shall be authorized in the following manner:

A, The board of direétors shall adopt a
resolution recommending such sale, and directing the
submission thereof to a vote at a meeting of share-
holders, which may be either an annual or a special
meeting.

B. Written notice of the meeting shall be given
to each shareholder of record, not less than fourteen
(14) days before such meeting, in the manner provided
in this Act for the giving of notice of meetings of
shareholders. Whether the meeting be an annual or
special meeting, the notice

(1) shall state that the purpose or one
of the purposes of the meeting i1s to consider the
proposed sale;

(2) shall be accompanied by an accurate
summary of the material terms of the proposed
sale, to the extent that the same are not to
be fixed at, or as authorized by, the meeting;

(3) unless the proposed sale 1s to be for
cash on terms requiring that all or substantially
all of the net proceeds of the sale be distributed
to the shareholders in accordance with their

respective interests within one (1) year after
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the date of the sale, shall contain a clear and
conclse statement, consplicuously displayed, that
shareholders dissenting to the proposed sale are
entitled, upon compliance with 8 909, to be

paild the fair value of theilr shares; and

(4) shall be mailed to each shareholder
whether or not such shareholder 1s entitled to
vote on the proposed sale.

c. At such meeting the shareholders may
authorize such sale, and may fix, or may authorize the
board of directors to fix, any or all of the terms
and conditions thereof and the consideration to be
recelved by the corporation therefor, or may approve
the terms and conditions as theretofore fixed by
the board subject to their approval. Such authorization
shall require the affirmative vote of the holders of
at least a majority of the outstanding shares
entitled to vote thereon, unless any class
of shares 1s entitled to vote as a class thereon, in
which event such authorization shall require the
affirmative vote of the holders of at least a majJority
of the outstanding shares of each class of shares
entitled to vote as a class thereon and of the total
outstanding shares entitled to vote thereon.

3. The articles of incorporation of any corporation

may contaln a provision prescribing for approval of any

sale of assets a vote greater than, but 1n no event less
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than, that prescribed by subsection 2, of this section.
Such provision
A, may require a unanimous or less than
unanimous vote;
B. may designate whether all, or any
specified class of sales or other disposition
shall be subject to the vote required by the articles;
c. shall be repealed, altered, or otherwise
removed or modified only by the same vote which such
provision requires for approving a sale of assets.
by, After such authorization by a vote of share-
holders, the board of directors nevertheless, in 1its
discretion, may abandon such sale of assets, subjJect to
the rights of third parties under any contracts relating

thereto, without further action or approval by shareholders,

§ 1004, Mortgage or pledge of assets of corporation

The making of a mortgage or pledge or bond indenture
of or other security interest in all or any part of the
assets of a corporation, whether or not in the usual and
regular course of 1ts business, may be made by authority
of the board of directors of the corporation without author-
ization of the shareholders, unless the articles of incor-

poration shall specifically so require.

§ 1005, Right of shareholders dissenting to certain

sales of assets

Any shareholder of a corporation, by complying with
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§ 909, shall have the right to dissent from any sale of CHAPTER 11

all or substantially all of the property and assets of the DISSOLUTION

corporation, except when such sale i1s in the usual and

Secti
regular course of 1ts business, or when such sale i1s for section
cash on terms requiring that all or substnatially all of 1101. vVoluntary dissolution by incorporators.
the net proceeds of the sale be distributed to the share- 1102. vVoluntary dissolution by written consent of

all shareholders.
holders 1n accordance with thelr respective interests

1103. vVvolunt di luti b .
within one (1) year after the date of the sale, or when cluntary dissolution by vote of shareholders
such sale 1s pursuant to an order of a court having 1104. Reserved for future use.

Jurisdiction in the premises. 1105. Effect of statement of intent to dissolve
corporation.

1106. Procedure after filing of statement of intent
to dissolve.

1107. Revocation of voluntary dissolution proceed-
ings by consent of all stockholders.

1108. Revocation of voluntary dissolution proceed-
ings by resolution of directors and share-
holders.

1109. Effect of statement of revocation of voluntary

dissolution proceedings.
1110. Articles of dissolution.
1111. Dissolution upon suit by Attorney General.

1112. Procedure for dissolution upon suit by Attorney
General.

1113. vVenue and process in dissolution actions by
Attorney General.

1114. Dissolution pursuant to provisions in articles
of incorporation.

1115. Dissolution pursuant to court order.
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Section

l1l1le.

1117.

1118.

1119.

1120.

1121.

1122.

1123.

Procedure in judicial dissolution; liguida-
tion of corporation.

Appointment, duties and gualification of
receivers in proceedings for judicial disso-

lution.

Filing of claims in liquidation proceedings;
priorities in case of insolvency.

Discontinuance of liquidation proceedings.
Decree of dissolution.

Deposit with State Treasurer of undistributed
assets due certain shareholders and creditors.

Survival of remedy after dissolution; liqui-
dating trustees.

Discretion of court to grant relief other
than dissolution.

§ 1101. Voluntary dissolution by incorporators

and which has not issued any shares, may be voluntarily

A corporation which has not commenced business

dissolved by its incorporator or incorporators at any

time after the filing date of its articles of incorpo-

ration, in the following manner:

1. Articles of dissolution shall be executed
by a majority of the incorporators and delivered
for filing, as provided by §§ 104 and 106, and
shall set forth:

A. The name of the corporation.
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B. The filing date of its articles of
incorporation.

C. That none of its shares has been
issued.

D. That the corporation has not
commenced business.

E. That tﬁe aﬁount, if any, actually
paid in on subscriptions for its shares,
less any part thereof disbursed for
necessary expenses, has been returned to
those entitled thereto.

F. That no debts of the corporation
remain unpaid.

G. That a majority of the incorpora-
tors consent to the dissolution of the
corporation.

2. On the filing date of the articles of
dissolution, the existence of the corporation
shall cease.

3. Dissolution pursuant to this section
does not require any vote or action of the

directors.

§ 1102. Voluntary dissolution by written consent of

all shareholders
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1. A corporation may be voluntarily dissolved
by written consent of all of its shareholders, whether
or not entitled to vote by the provisions of the
articles of incorporation.

2. Upon the execution of such written consent,
a statement of intent to dissolve shall be executed

and delivered for filing, as provided by.
§§ 104 and 106, and shall set forth:

A. The name of the corporation.

B. The names and respective addresses
of its officers and directors.

C. A copy of the written consent signed
by all shareholders of the corporation.

D. A statement that such written consent
has been signed by all shareholders of the
corporation or signed in their names by their
duly authorized attorneys.

3. Dissolution pursuant to this section does not

require any vote or action of the directors.

§ 1103. voluntary dissolution by vote of shareholders

1. A corporation may be dissolved by vote of the
shareholders when authorized in the following manner:
A. Either

(1) the board of directors shall adopt

232 § 1103

a resolution recommending that the corpora-
tion be dissolved, and directing that the
question of such dissolution be submitted to
a vote at a meeting of the shareholders, which
may be either an annual or a special meeting, or
€) shareholders owning at least twenty
per cent (20%) of all the outstanding shares
of the corporation entitled to vote on a pro-
~posed dissolution may, in writing, propose the
dissolution of the corporation and call upon the
board of directors to submit their proposal to
a vote of the shareholders; if the directors
fail or refuse, for more than thirty (30) days
after delivery of such proposal to the corpora-
tion, to submit to the shareholders such proposal
for dissolution by shareholders owning at least
twenty per cent (20%) of all outstanding shares
of the corporation entitled to vote thereon, the
shareholders proposing dissolution may call a
meeting of the shareholders to consider such
proposal,
B. Written notice shall be given to each share-
holder of record entitled to vote at such meeting within

the time and in the manner provided in this Act for the
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)

giving of notice of meetings of shareholders, and whether
the meeting be an annual or special meeting, shall state
that the purpose; or one of the purposes, of such meet-
ing is to consider the advisability of dissolving the
corporation.

C. At such meeting a vote of shareholders entitled
to vote thereat shall be taken on a resolution to dis-
solve the corporation. Unless the articles of incorpo-
ration shall require a greater vote, the resolution
shall be adopted upon receiving the affirmative vote of
the holders of at least two-thirds  (2/3) of the out-
standing shares of the corporation entitled to vote
thereon, unless any class of shares is entitled to vote
as a class, in which event the resolution shall require
for its adoption the affirmative vote of the holders of
at least two-thirds (2/3) of the outstanding shares of
each class of shares entitled to vote as a class thereon,
and of the total shares entitled to vote thereon.

D. Upon the adoption of such resolution, a
statement of intent to dissolve shall be executed and
delivered for filing, as provided by §§ 104 and 106,
and shall set forth:

(L) The name of the corporation.’

(2) The names and respective addresses
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of its officers and directors.

(3) A copy of the resolution adopted by
the shareholders authorizing the dissolution
of the corporation.

(4¢) The number of shares outstanding and
the number of shares entitled to vote, and if
the shares of any class are entitled to vote
as a class, the designation and number of out-
standing shares of each such class.

() The number of shares voted for and
against the resolution, respectively, and, if
the shares of any class are entitled to vote as
a class, the number of shares of each such class

voted for and against the resolution, respec-

tively.
§ 1104. Reserved for future use.
§ 1105. Effect of statement of intent to dissolve

corporation

Upon the filing by the secretary of State of a
statement of intent to dissolve, whether by vote of
the shareholders or by written consent of all share-
holders, the corporation shall cease to éarry on its

business, except in so far as may be necessary Or
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appropriate for the winding up thereof, but its appropriate to wind up and to liquidate its

corporate existence shall continue until the filing business and affairs, as expeditiously as

date of the articles of dissolution, or until a practicable.

decree dissolving the corporation has been entered 4. After paying or adequately providing
by a court of compéetent jurisdiction. for the payment of all its obligations, the

- ~ corporation shall distribute the remainder of
§ 1106. Procedure after filing of statement of

: its assets, either in cash or in kind, among
intent to dissolve

its shareholders according to their respective
After the filing by the Secretary of State of a
rights and interests.
statement of intent to dissolve, as provided in this
5. The corporation, at any time during
chapter:
the liquidation of its business and affairs,
1. The corporation shall carry on
: may apply to the Superior Court in the county
no business except for the purpose of winding
in which the registered office of the corpora-
up and liquidating its affairs.
tion is situated, to have the liquidation
2. The corporation shall immediately
continued under the supervision of the court
cause notice of the filing of the statement of

as provided in this Act.
intent to dissolve to be mailed to each known

creditor of the corporation and to the State § 1107. Revocation of voluntary dissolution pro-
Tax Assessor. ceedings by consent of all stockholders

3. The corporation shall fulfill or dis- 1. By the written consent of all of its share-
charge its contracts, collect its assets, convey holders, whether or not entitled to vote, a corporation
and dispose of such properties as are not to be may, at any time prior to the date of filing the articles
distributed in kind to its shareholders, pay, of dissolution by the Secretary of State, revoke volun-
satisfy and discharge its liabilities and tary dissolution proceedings previously authorized.

obligations, and do all other acts required or
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2. Upon execution of such written consent,
a statement of revocation of voluntary dissolution
proceedings shall be executed and delivered for
filing as provided by §§ 104 and 106, and such
statement shall set forth:

A. The name of the corporation.

B. The names and respective addresses
of its officers and directors.

C. A copy of the written consent,
signed by all shareholders of the corporation,
revoking such voluntary dissolution proceedings.

D. That such written consent has been
signed by all shareholders of the corporation
or signed in their names by their duly author-

ized attorneys.

§ 1108. Revocation of voluntary dissolution proceed-

ings by resolution of directors and share-

holders
By resolution of the directors and shareholders,
a corporation may, at any time prior to the date of
filing the articles of dissolution with the Secretary
of State, revoke voluntary dissolution proceedings

previously authorized, in the following manner:
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1. The board of directors shall adopt a
resolution recommending that the voluntary dissolu-
tion proceedings be revoked, and directing that the
question of such revocation be submitted to a vote
at a special meeting of shareholders.

2. Written notice, stating that the purpose
or one of the purposes of such meeting is to consider
the advisability of revoking the voluntary dissolutiogn
proceedings, shall be given to each shareholder of
record entitled to vote at such meeting within the
time and in the manner provided in this Act for the
giving of notice of special meetings of shareholders.

3. At such meeting a vote of the shareholders
entitled to vote thereat shall be taken on a resolu-
tion to revoke the voluntary dissolution proceedings,
which shall require for its adoption the affirmative
vote of the holders of at least two-thirds (2/3) of
the outstanding shares entitled to vote thereon.

4. Upon the adoption of such resolution, a
statement of revocation of voluntary dissolution pro-
ceedings shall be executed and delivered for filing as
provided by §§ 104 and 106, and such statement shall
set forth:

A. The name of the corporation.
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B. The names and respective addresses
of its officers and directors.

C. A gopy of the resolution adopted by
the shareholders revoking the voluntary disso-
lution proceedings.

D. The number of shares outstanding.

E. The number of shares voted for and

against the resolution, respectively.

§ 1109. Effect of statement of revocation of

voluntary dissolution proceedings

Upon the filing by the Secretary of State of a
statement of revocation of voluntary dissolution
proceedings, whether by resolution of the directors
and shareholders or by consent of all of the share-
holders, the revocation of the voluntary dissolution
proceedings shall become effective, and the corporation

may again carry on its business.

§ 1110. Articles of dissolution

1. If voluntary dissolution proceedings have not
been revoked, then when all debts, liabilities and
obligations of the corporation have been paid and
discharged, or adequate provision has been made there-

for, and all remaining property and assets of the
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corporation have been distributed to its shareholders,
articles of dissolution shall be executed and
delivered for filing as provided by §§ 104 and 106,
and such articles shall set forth:

A. The name of the corporation.

B. That the Secretary of State has
previously filed a statement of intent to
dissolve the corporatiun; and the date oﬁ
which such statement was filed.

C. Tnat all debts, obligations and
liabilities df the corporation have been paid
and discharged or fhat adequate prdvision has
been made therefor.

D. Tﬁat‘all remaining broperty and
assets of £he corporation have been distri-
buted among its shareholders in accordance
with their fespective rights and interests.

E. That there are no suits pending
against the corporation in any cdourt, or tﬁat
adeqguate provision has been made for the’satis—
faction of any judgment, order or decree which
may be entered against it in any pending suit.
2. Upon the filing dafe of the articles of dis-

solution, the existence of the corporation shall cease,
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except for the purpose of suits, other proceedings,
and appropriate corporate action by and against
shareholders, directors and officers as provided in

this Act.

§ 1111. Dissolution wupon suit by Attorney General

A corporation may be dissolved involuntarily
by a decree of the Superior Court in an action filed
by the Attorney General, when it is established that
the corporation:

1. has failed to file its annual report within
the time required by this Act, or has failed to pay
its franchise tax on or before the date on which such
franchise tax becomes due and payable; or

2. procured its articles of incorporation
through fraud or concealment of a material fact, or in
any material matter failed to comply with the require-
ments of this Act or any prior general corporation law
concerning the organization of corporations; or

3. has exceeded or abused the authority'con~
ferred upon it by law; or

4. has failed, for thirty (30) days after
notice from the Attorney General, to appoint or main-
tain a clerk in this State; or

5. has failed, for thirty (30) days after
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change of its registered office or clerk, to file
in the office of the Secretary of State a statement
of such change; or

6. has willfully made false statements as

to material matters on its annual report.

§ 1112. Procedure for dissolution upon suit by

Attorney General

1. The Secretary of State shall annually
notify the Attorney General of the names of all
corporations which have failed to file their annual
reports in accordance with the provisions of this
Act, together with the facts pertinent thereto. He
shall also notify the Attorney General, from time
to time, of the names of all corporations which appear
to have given other cause for dissolution as provided
in § 1111, together with the facts pertinent thereto.
The State Tax Assessor shall annually notify the
Attorney General of the names of all corporations which
have failed to pay their franchise taxes.

2. Not less than thirty (30) days after receipt
of such notification, the Attorney General may file an
action in the name of the State against each such
corporation for its dissolution.

3. Whenever the Secretary of State or the State
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Tax Assessor shall notify the Attorney General that
a corporation has given any cause for dissolution,
the Secretary of State or the State Tax Assessor
shall concurrently mail to the corporation at its
registered office a copy of such notification.

4. Every notification from the Secretary of
State or the State Tax Assessor to the Attorney
General pertaining to the failure of a corporation:

A. to file its annual report, or

B. to pay its franchise tax, or

C. to appoint or maintain a clerk
shall be taken and received in all courts as prima
facie evidence of the facts therein stated.

5. 1If, before an action is filed, the corpo-
ration shall remedy its non-compliance with this Act,
the Attorney General shall not file an action against
such corporation for such cause.

6. If, after such an action is filed but
before final judgment is entered therein, the
corporation shall remedy its non-compliance with
this Act, and shall pay all the costs of such action,

the action shall abate.

§ 1113. Venue and process in dissolution actions

by Attorney General
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1. Every action for the involuntary disso-
lution of a corporation shall be commenced by the
Attorney General either in the Superior Court in
the county in which the registered office of the
corporation is situated, or if it has no such
registered office, in the Superior Court in Kennebec
County.

2. Summons shall issue and be served as in
other civil actions.

3. If process is returned not found, the
Attorney General shall cause publication to be made
as in other civil cases in some newspaper circulated
in the county where the registered office of the
corporation is situated, containing a notice of the
pendency of such action, the title of the court, the
title of the action, the relief sought, and the date
on or after which default may be entered. The
Attorney General may include in one notice the names
of any number of corporations against which actions
are then pending in the same coumty. Such notice shall
be published at least once each week for two succes-
sive weeks, and the first publication thereof may
begin at ény time after the summons has been returned

not found. ©Unless a corporation shall have been served
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with summons, no default shall be taken against
it earlier than thirty (30) days after the first
publication of such notice.

4. In any case where publication is made in
lieu of service of process on the corporation, the
Attorney General shall also cause a copy of such
published notice to be mailed:

A. to the corporation at its regis-
tered office, or at the last address given
to the Becretary of State for its registered
office, and

B. to every officer and director of
the corporation, if any, whose addresses
(different from the registered office) were
given on the last annual return filed by the
corporation, within ten (10) days after the
first publication thereof, or at least twenty
(20) days before taking a default in such
action. The certificate of the Attorney General
of the mailing of such notice shall be prima

facie evidence thereof.

§ 1114. Dissolution pursuant to provision in

articles of incorporation

1. The articles of incorporation of any corpo-
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ration created under this Act may contain a pro-
vision that any shareholder, or the holders of any
specified number or proportion or class of outstanding
shares, may dissolve the corporation at will or upon
the occurrence of any specified event or contingency.

2. A provision authorized by subsection 1.
shall be valid only so long as the corporation is a
close corporation (as defined in this Act).

3. A transferee of shares in a corporation
whose articles of incorporation contain a provision
authorized by subsection 1. shall be bound by such
provision only if he takes the shares with actual
notice thereof. A transferee shall be deemed to have
actual notice of any such provision if the text of
the provision, with any amendments, is set forth or
conspicuously noted on the face or back of the cer-
tificates representing such shares.

4. If the articlesof incorporation as
originally filed do not contain the provision author-
ized by subsection 1. they may be amended to contain
such provision if the amendment is authorized by an
affirmative vote of the holders of all outstanding
shares, whether or not normally entitled to vote.

5. Each certificate of shares in any corpora-
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tion whose articles of incorporation authorize
dissolution as permitted by this section shall
set forth on the face or back of the certificate
the text of any such provision or, if by reason of
its length it is impracticable to reproduce the
text thereof, then a clear and conspicuous refer-
ence to the existence and substance of such
provision,

6. 1If the articles of incorporation contain
a provision authorized by subsection 1., dissolu-
tion by the shareholders given such power by the
articles shall be effected as follows:

A. *Such shareholders shall deliver

to the registered office of the corporation,

or personally to its president, clerk or

secretary, a written demand or demands upon

the president and other officers to dissolve

the corporation, signed by the requisite number

of shareholders in person or by their author-

ized agents.

B. Within thirty (30) days after the

delivery of such demand or demands, the officers
of the corporation shall proceed as is provided

in this Act in the case of voluntary dissolution
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by written consent of all shareholders,
excéept that the statement of intent to
diséolve, in lieu of setting forth a copy
of the written consent of all shareholders
and a statement that such written consent
has been signed by all shareholders, shall
set forth:

(1) A copy of the provision of
the articles authorized by subection
1;

(2) cCopies of the written demand
or demands delivered to the corporation
pursuant to this section;

(3) A statement of the total number
of‘shares outstanding and if the provision
of the articles grants the power of disso-
lution to the shares or part of fhe shares
of a specified class, the number of shares
of suéh class outstanding, and of the
number. and class of shares owned by the
shareholders who siéned such written
demand or demands; and

(4) A stateﬁent that such written demand
or demands have been signed by the number of
shareholders provided for in the provision
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of the articles authorized by subsection B. The shareholders are so divided that

1., and that the event or contingency v they have failed, for a period which includes
specified therein, if any, has occurred. at least two consecutive annual meeting dates,
C. If the officers of the corporation do to elect successors to directors whose terms
not proceed as required by this subsection, the have expired or would have expired upon the
shareholders making such demand for dissolution qualification of their successors; or
may procéed as provided in § 1115. C. The shareholders are so divided

respecting the management of the business and
§ 1115. Dissolution pursuant to court order

affairs of the corporation that (1) the corpo-
The Superior Court of this State shall have
ration is suffering or will suffer irreparable
full power to decree the dissolution of, and to
: injury, or (2) the business and affairs of the
ligquidate the assets and business of, a corporation:
corporation can no longer be conducted to the
1. 1In an action filed by a shareholder in
advantage of the shareholders generally; or
which it is established that:
D. The acts of the directors or those
A. The directors of the corporation are
in control of the corporation are illegal or
so divided respecting the management of the
C fraudulent; or
corporation's business and affairs that the
E. The corporate assets are being misapplied
votes required for action by the board of
: or wasted; or
directors cannot be obtained and the share-
: F. The petitioning shareholder has a right,
holders are unable to terminate the division,
under a provision of the articles of incorpora-
with the consequence that (1) the corporation
tion as permitted by § 1114, to dissolution of
is suffering or will suffer irreparable injury,
the corporation at will or upon the occurrence of
or (2) the business and affairs of the corpora-
any specified event or contingency and has made
tion can no longer be conducted to the advantage

demand upon the president and other officers of
of the shareholders generally; or
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filed a statement of intent to dissolve,

in this Act,

the corporation as provided in that section,
and the officers have failed to proceed with
dissolution as required by that section; or
G. The corporation has abandoned its
business and has’failed, within a ré;sonéble
time, to‘take steps to dissolve and liquidate

its affairs and distribute its assets.

2. In an action filed by a creditor of the

corporation:

A. When the claim of the creditor has
been reduced to judgment and an execution
thereon returned unsatiéfied, and it is estab-
1ished that the corporation is insolvent or
that its debts exceed its assets; or

B. When the corporétion has admitted in
writing that the claim of the creditor is due
and owing, and it is established that the
corporation is insolvent or that its debts
exceed its assets.
3. Upon application by a corporation which has

as provided

to have its liquidation continued under

the supervision of the court.

4. 1In an action filed by a shareholder or
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creditor of a corporation which has filed a state-
ment of intent to dissolve, as provided in this Act,
when it is established that there is serious danger
that the persons in coﬁtrol of the corporation and
its assets will fail to make proper provision for
the payment of its debts or will fail to make proper
distribution of the remaining propefty and assets of
the corporation to the shareholders in accordance
with their respective rights and interests.

5. When an action has been filed by the
Attorney General to dissolve a corporation and it is
established that liquidation of its business and
affairs should precede the entry of a decree of
dissolution.

2., 3.,

6.  Proceedings under subsections 1,,

or 4. of this section shall be brought in the county

in which the registered office or the principal place

of business of the corporation in this State is located.
7. 1In determining whether dissolution shall be

ordered on petition of a shareholder under subsection

1., dissolution shall not be denied solely because it

is found that the business of the corporation has been

or could be conducted at a profit.
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§ 11ll6. Procedure in judicial dissolution;

liguidation of corporation

In any action for judicial dissolution of
a corporation:

1. The complaint shall specify the section
or sections of this Act under which it is authorized,
shall state the reasons why the corporation should be
dissolved or why the court should supervise its
liquidation and dissolution, and shall be verified
by the plaintiff.

2. Summons shall issue and process shall be
served on the corporation as in other civil actions.
No summons need be issued or served when the com-
plaint is filed by the corporation itself pursuant
to subsection 3. of § 1115. It shall not be neces-
sary to make shareholders parties to any such action
or proceeding unless relief is sought against them
personally, or unless the court in its discretion so
orders.

3. The court shall have full power to issue
injunctions and temporary restraining orders, to
appoint receivers, including a receiver pendente lite,
with such powers and duties as the court may from time
to time direct, and to take other proceedings and make

other orders as may be requisite to preserve the
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corporate assets wherever situated and carry on
the business of the corporation until a full

hearing can be held.

§ 1117. Appointment, duties and qualification of

receivers in proceedings for judicial

dissolution

1. After a hearing had upon such notice as
the court may direct to be given to all parties to
the proceedings and to any other parties in interest
designated by the court, the court may appoint a
liquidating receiver or receivers with authority to
collect the assets of the corporation, including
all amounts owing to the corporation by shareholders
on account of any unpaid portion of the consideration
for the issuance of shares. Such liquidating receiver
or receivers shall have authority, subject to the order
of the court, to seil, convey and dispose of all or any
part of the assets of the corporation wherever situated,
either at public or private sale. The assets of the
corporation or the proceeds resulting from a sale,
conveyance or other disposition thereof shall be
applied to the expenses of such liquidation and to the
payment of the liabilities and obligations of the

corporation, and any remaining assets or proceeds shall
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be distributed among its shareholders according
to their respective rights-and interests. The
order appointing such liquidating receiver or
receivers shall state their powers ‘and duties.
Such powers and duties may be increased or di-
minished at any time during the proceedings.

2. The court may allow from time to time,
as expenses of the liquidation, compensation to the
receiver or receivers and to attorneys in the pro-
ceeding, and direct the payment thereof out of the
assets of the corporation or the proceeds of any
sale or disposition of such assets,.

3. A receiver of a corporation appointed under

the provisions of this section shall have authority to

sue and defend in all courts in his own name as re-
ceiver of such corporation. The  court appointing
such receiver shall have exclusive jurisdiction of
the corporation and its property, wherever situated.
4., A receiver shall in all cases be a citizen
of the United States, énd shall in‘ali cases give
such bond as the court may direct with such sureties

as the. court may require.
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§ 1118. Filing of claims in liquidation proceed-

ings; priorities in case of insolvency

1. 1In proceedings to liquidate the assets and
business of a corporation the court may require all
creditors of thé corporation to file with the clerk
of the court or with the recéiver, in sﬁch form és
the court may prescribe, proofs ﬁnder oath of tﬁeir
respecti?e claims. If the court reqﬁires the'filing
of claims, it shall fix a date, which shall be no£
less than foﬁr (4) months from the défe of the order,
as the las£ day for the filing of claimé; and éhall
prescribe the notice that shall be given to creditors
and claimants of the date so fixed. ‘Prior to the
date so fixed, the court may extend the time for the
filing of claims. <Creditors and claimants failing
to file proofs of claim on or before the date so fixed
may be barred, or may be permitted, by the court, as
it deems fit, to participate iﬁ the distribution of
the assets of the .corporation.

2. If it is determined in the course of such
proceedings that the assets of the corporation, after
subtracting the expenses of liquidating them and the
expenses of the proceeding, will be less than the

debts of the corporation all attachments made within
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four (4) months before the commencement of the

action shall be dissolved.

§ 1119. Discontinuance of liquidation proceedings

The liquidation of the assets and business of
a corporation may be discontinued at any time during
the liquidation proceedings when it is established
that cause for liquidation did not exist or no
longer exists. In such event the court shall dis-
miss the proceedings and direct the receiver to
redeliver to the corporation all its remaining

property and assets.

§ 1120. Decree of dissolution

1. 1In proceedings to liquidate the assets and
business of a corporation, the court shall enter a
decree dissolving the corporation, upon determining
that (1) the costs and expenses of such proceedings
and all debts, obligations and liabilities of the
corporation have been paid and discharged and all of
its remaining property and assets distributed to its
shareholders in accordancé with their respective rights
and interests, or (2) in case its property and assets
are not sufficient to satisfy and discharge such

costs, expenses, debts and obligations, that all the
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property and assets have been applied so far as
they will go to their payment. The court may,

upon good cause being shown, enter a decree dis-
solving the corporation prior to the ligquidation

of the corporation or prior to the payment of costs,
expenses, debts and obligations, or prior to dis-
tribution to shareholders; in which event, the
court shall retain jurisdiction until the liquida-~
tion, payment and distribution are completed.

2. Upon entry of the decree dissolving the
corporation, the existence of the corporation shall
cease.

3. 1In case the court shall enter a decree
dissolving a corporation, it shall be the duty of
the clerk of such court to cause a certified copy of
the decree to be filed with the Secretary of State.
No fee shall be charged by the Secretary of State

for the filing thereof.

§ 1121. Deposit with State Treasurer of undis-

tributed assets due certain shareholders

and creditors

1. Upon the voluntary or involuntary disso-
lution of a corporation, the portion of the assets

distributable to a creditor or shareholder who is
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unknown or cannot be found, or who is under
disability and for whom there is no person legally
competent to receive such distributive portion, or
who fails or refuses to accept his distribution,
shall be reduced to cash and deposited with the
State Treasurer, along with a statement setting
forth the name, last known address, amount due to
and other pertinent information concerning each
such distributee.

2. Such deposit with the State Treasurer
shall, to the extent thereof, absolutely discharge
the persons having control and supervision over the
distribution of the corporation's assets from
liability to such unknown, unlocated, legally
disabled or non-accepting creditors or shareholders.
If the dissolution is under the supervision of the
Superior Court pursuant to § 1115, no such deposit
shall be made with the State Treasurer except pur-
suant to order of the court, on such terms as the
court may order.

3. The State Treasurer shall pay over such

sums deposited with him to the creditor or shareholder

4., 1If the Treasurer is not satisfied as
to the right of any claimant to such funds, the
claimant may bring a civil action in the Superior
Court against the Treasurer; if the court is satis-
fied as to the claimant's right to the funds, it
shall issue an order directing the Treasurer to
pay the same to such claimant. Such action may
not be brought after the expiration of twenty (20)
years from the time of deposit of such funds with
the State Treasurer. At the end of such twenty
(20) year period, any such funds remaining in the
State Treasury shall escheat to the State. Any
income earned on such funds shall be paid into the

General Fund as compensation for administration.

§ 1122. Survival of remedy after dissolution;

liqguidating trustees

1. The dissolution of a corporation, either by
the filing by the Secretary of State of the articles
of dissolution, or by a decree of court, shall not
take away or impair any remedy available to or
against such corporation, its directors, officers or

shareholders, for any right or claim existing, or any

or to his legal representative, upon proof satisfactory
liability incurred, prior to such dissolution if action

to the State Treasurer of his right thereto.
or other proceeding thereon is commenced within two (2)
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years after the date of such dissolution. Any 2. Any shareholder of a corporation may

such action or proceeding by or against the corpo- intervene in an action brought by another share-
ration may be prosecuted or defended by the corpo- holder under subsection 1. of § 1115 to dissolve
ration in its corporate name. The shareholders, the corporation, in order to seek relief other
directors and officers shall have power to take such than dissolution.
corporate or other action as shall be appropriate 3. In any action brought under subsection
to protect such remedy, right or claim. 1. of this section, or upon the application of the
2. After dissolution of a corporation, the plaintiff or any other shareholder or on the court's
directors as of the date of dissolution, or the own motion in any action filed by a shareholder to
survivors of such directors, shall be deemed dissolve the corporation on any of the grounds
ligquidating trustees of the corporation with enumerated in subsection 1. of § 1115, or on the
authority to take all action necessary or appro- court's own motion in any action to dissolve the
priate to dispose of any undistributed property of corporation, the court may make such order or grant
the corporation. such relief, other than dissolution, as in its dis-

cretion it deems appropriate, including, without
§ 1123. Discretion of court to grant relief

limitation, an order
other than dissolution

A, Providing for the purchase at their

1. If dissolution of a corporation has com-
fair value of shares of any shareholder, either

menced pursuant to a demand of shareholders made as
by the corporation or by other shareholders; or

authorized by § 1114 and there is no action pending
B. Providing for the sale of all the

for the judicial dissolution of the corporation, any
property and franchises of the corporation to

shareholder, whether or not he joined in the demand
a single purchaser, who shall succeed to all

for dissolution, may bring a civil action in the
the rights and privileges of the corporation and

Superior Court against the corporation to seek relief
may reorganize the same under the direction of

other than dissolution.
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the court; or

C. Directing or prohibiting any act
of the corporation or of shareholders,
directors, officers or other persons party
to the action; or

D. Cancelling or altering any provision
contained in the articles of incorporation, or
any amendment thereof, or in the by-laws of
the corporation; or

E. Appointing, as an additional director,
a person qualified under the laws of this State
to act as a receiver and having no close per-—
sonal, business or financial relationship to
the members of any contending faction within
the corporation, to act as such director either
in all matters or in such matters as the court
may direct, and to hold office as such director
for such period as the court may order, not in
excess of two (2) years; such person shall be
paid, by the corporation, such compensation as
the court may order, and may be required to post
security for the faithful performance of his
duties, in such amount and with such sureties

as the court may order; or
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F. Cancelling, altering, or enjoining

any resolution or other act of the corporation.

4. Such relief may be granted as an alternative
to a decree of dissolution, or may be granted when-
ever the circumstances of the case are that such
relief, but not dissolutibn, would be appropriate;
and should be granted when such relief would furnish
greater protection of the interests of creditors and

shareholders than would dissolution.
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CHAPTER 12

FOREIGN CORPORATIONS

Section

1201.

1202.

1203.

1204.

1205.

1206.

1207.

1208.

1209.

1210.

1211,

1212.

1213.

1214.

Authorization of foreign corporations to do
business in this State; certain activities
not deemed doing business.

Application for authority.

Effect of authorization to do business in
State.

Powers of foreign corporation.
Corporate name of foreign corporation.

Amendment to articles of incorporation of
foreign corporation.

Merger of foreign corporation authorized
to do business in State.

Amended application for authority.

Surrender of foreign corporation's
authority to do business in State.

Foreign corporation's termination of exist-
ence in jurisdiction of its incorporationj;
effect upon authority in this State.

Revocation of foreign corporation's
authority to do business in State.

Suits by Attorney General against foreign
corporations.

Service of process on authorized foreign
corporations; registered office and

registered agent.

Service of process on foreign corporation
not authorized to do business in State.
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Section

1215. Effect of foreign corporation doing business
in State without authority.

1216. Application of chapter to corporations pre-
viously authorized to do business in State.

1217. Shareholders' inspection of records of
foreign corporations.

1218. Service of process on Secretary of State
for foreign corporations.

§ 1201. Authorization of foreign corporations to

0 business in this State; certain

activities not deemed doing business

1. Except as provided in § 1216, no foreign
corporation shall do business in this State until it
shall have been authorized to do so as provided in
this chapter, or as provided by some other public law
of this State. A foreign corporation shall not be
denied authority to do business in this State solely
because the laws of the jurisdiction of its incorpora-
tion differ from the laws of this State with respect
to the organization and internal affairs of the
corporation.

2. Whenever there is a public law of this State
setting forth a procedure for the authorization to do
business of a special class of foreign corporations,

a foreign corporation seeking authority to engage in
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any business included within any such special class
shall comply with the procedure set out in such
public‘law, rather than complying with this chap-
ter; and no foreign corporation authorized to do
business under the provisions of this chapter may
engage in any business included within any such
special class.

3. Without excluding other activities which
may not constitute doing business in this State, a
foreign corporation shall not be deemed to be doing
business in this State, for purposes of this chap-
ter, solely by reason of carrying on in this State
any one or more of the following activities:

A. Maintaining, defending, or partici-

pating in any action or proceeding whether

judicial, administrative, arbitrative or other-

wise, or effecting the settlement thereof or

E. 'Securing or collecting debts or
enforcing any rights in property covering
the same.

F. Effecting a transaction in inter-
state or foreign commerce.

G. Owning and controlling a subsidiary
corporation incorporated in or transacting
business within this State.

H. cConducting within this State an
isolated transaction which is completed within
a period of thirty (30) days and which is not
in the course of a series or number of re-
peated transactions,

I. Acting as an incorporator of a
corporation formed under this Act.

J. Owning real estate.

4. The provisions of this section shall not

the settlement of claims or disputes;

B. Holding meetings of its shareholders,
directors or committees.

C. Maintaining bank accounts.

D. Maintaining offices or agencies for
the transfer, exchange, and registration of its

securities, or appointing and maintaining trus-

tees or depositaries with relation to its securities.

267 § 1201

be deemed to establish a standard for activities which
may subject a foreign corporation to service of process

under this chapter or any other statute of this State.

§ 1202. Application for authority

1. A foreign corporation may apply for authority

to do business in this State by executing and delivering
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for filing, as provided by §§ 104 and 106, an value, and series, if any, within a class,

application setting forth: and summarized to show, in the aggregate,

A. The name of the corporation. the par value of all shares with par value,

B. The jurisdiction under the laws and the number of all shares without par
of which it is incorporated. value which it is authorized to issue.

C. The date of incorporation, and 2. The application of the corporation for
the period of duration of the corporation. authority shall be accompanied by a copy of its

D. A statement of the business or articles of incorporation duly authenticated by
businesses which it is authorized to do the proper officer of its jurisdiction of incorpo-
under the laws of its jurisdiction of ration. Such authentication shall have been made
incorporation; and a statement of the busi- not more than ninety (90) days prior to the delivery
ness or businesses which it seeks authority of the application for filing.

to engage in in this State, if it does not
§ 1203. Effect of authorization to do business

ask authority to engage in all of the busi-
in State
nesses authorized under the laws of its
1. Upon filing by the Secretary of State of
jurisdiction of incorporation.
the application for authority, the foreign corpor-
E. The address of the registered or
ration shall be authorized to do business in this
principal office of the corporation in the
State, and may engage in any business:
jurisdiction of its incorporation.
A. which it is authorized to deo in
F. The address of its proposed registered
the jurisdiction of its incorporation, and
office in this State and the name of its proposed
B. which may be done by a domestic cor-
registered agent in this State at such address.
poration organized under, or otherwise pursuant
G. Statements of the shares which the
to the provisions of, this Act, unless in its
corporation has authority to issue, itemized by
application for authority the corporation
classes, par value of shares, shares without par
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expressly limited itself to a lesser number
or type of businesses, in which case the
corporation may engage in the business or
businesses to which it so limited its appli-
cation, if such business or businesses qualify
under paragraphs A. and B. of this subsection.
2. Such authority shall continue so long as
the corporation retains its authority to do such
business in its jurisdiction of incorporation, and
so long as its authority to do business in this
State has not been revoked or otherwise terminated

as provided in this chapter.

§ 1204. Powers of foreign corporation

A foreign corporation authorized to do busi-
ness in this State shall, until such authority is
revoked or otherwise terminated, have the same, but
no greater, powers, rights and privileges as a
domestic corporation organized under, or otherwise

pursuant to the provisions of, this Act; and, except

as otherwise provided in this Act, shall be subject to

the same duties, restrictions, liabilities, and
penalties now or hereafter imposed upon a domestic

corporation of like character.
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§ 1205. Corporate name of foreign corporation

1. No foreign corporation shall be authorized
to do business in this State unless the name of the
corporation complies with the requirements of § 301.

2, 1If a foreign corporation authorized to do
business in this State shall change its name in its
jurisdiction of incorporation, it shall, within
thirty (30) days after the effective date thereof,
amend its application for authority, as provided by
§ 1208.

3. If the name to which the foreign corpora-
tion has changed would be unavailable to it on an
original application for authority, the corporation
shall not thereafter do any business in this State
until it has adopted a name which is available to it

under the laws of this State.

§ 1206. Amendment to articles of incorporation of

foreign corporation

Whenever a foreign corporation authorized to
do business in this State amends its articles of
incorporation, it shall, within thirty (30) days
after the effective date of the amendment, deliver
to the Secretary of State for filing, as provided by

§ 106, a copy of such amendment, duly authenticated
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by the proper officer of its Jjurisdiction of
incorporation. The filing thereof by the Secre-
tary of State shall not of itself enlarge or alter
its authority to do business in this State or en-
title it to adopt any name other than that under
which, at the time of filing, it is authorized to
do business in this State; such enlargement or
alteration of authority shall be secured by com-

pliance with § 1208.

§ 1207. Merger of foreign corporation authorized

to do business in State

Whenever a foreign corporation authorized to
do business in this State shall be the surviving
corporation in a statutory merger permitted by the
laws of its jurisdiction of incorporation, it
shall, within thirty (30) days after the effective
date of the merger, deliver to the Secretary of
State for filing, as provided by § 106, a copy of
the articles of merger duly authenticated by the
proper officer of the jurisdiction of its incorpora-
tion. It shall not be necessary for such corporation
to secure either new or additional authority to do
business in this State unless the name of such

corporation is changed, or unless the corporation
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proposes to do other or additional business than
that which it is then authorized to do in this

State.

§ 1208. Amended application for authority

1. A foreign corporation authorized to do
business in this State shall amend its application
for authority if it shall:

A. cChange its corporate name, pro-
vided that such change has been effected
under the laws of its Jjurisdiction of
incorporation;

B. Enlarge, limit, or otherwise
change the business or businesses which it
seeks authority to engage in in this State.

2. Such amendment shall be executed and
deliverea for filing to the Secretary of State, as
provided by §§ 104 and 106, and shall set forth:

A, The name of the foreign corporation
as it appears on the index of names of author-
ized foreign corporations in the office of the
Secretary of State.

B. The jurisdiction under the laws of
which it is incorporated.

C. The date on which it was authorized
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to do business in this State.

D. The proposed amendment to its
application of authority.

E. If the name of the corporation is
to be changed, a statement that the change
of name has been effected under the laws of
its jurisdiction of incorporation, and the
date the change was effected.

F. If the business which it is to be
authorized to engage in in this State is to
be enlarged, limited or otherwise changed, a
statement that it is authorized to do that
business under the laws of its jurisdiction

of incorporation.

§ 1209. Surrender of foreign corporation's

authority to do business in State

1. A foreign corporation authorized to do
business in this State may surrender its authority,
by executing and delivering for filing, as provided
in §§ 104 and 106, an application for surrender of
authority, which 'shall set forth:

A. The name of the foreign corporation

as it appears on the index of names of author-

ized foreign corporations in the office of
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Secretary of State.
B. The jurisdiction of its incorpo-
tation.

C. The date on which it was authorized

to do business in this State.

D. That the corporation is not as of
the date of application doing business in
this State.

E. That it sufrenders its authority
to do business in this State.

F. That it revokes the authority of
its registered agent in this State to accept
service of process, and consents that process
in any action, suit or proceeding based upon
any cause of action arising in this State
before the date of filing the application may
be served on the Secretary of State after the
filing by the Secretary of the application.

G. A post-office address to which the
Secretary of State shall mail a copy of any
process served upon him against the corporation.

2. The authority of the foreign corporation to

do business in this State shall terminate as of the

date of filing by the Secretary of State of the
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application for surrender of authority.

§ 1210. Foreign corporation's termination of

existence in jurisdiction of its incor-

poration; effect upon authority in this

State

1. When a foreign corporation authorized to
do business in this State shall be dissolved, or
its authority or existence otherwise canceled or
terminated in its jurisdiction of incorporation, or
when the corporation is merged or consolidated into
another foreign corporation which is not authorized
to do business in this State, the corporation or its
successor or trustee shall deliver for filing with
the Secretary of State a certificate of the appropri-
ate official of its jurisdiction of incorporation
attesting to, or a certified copy of an order or decree
of a court of its jurisdiction of incorporation di-
recting, the dissolution of such foreign corporation,
the termination of existence, the cancellation or
revocation of its authority, or its merger into or
consolidation with another foreign corporation.

2. The authority of the foreign corporation to
do business in this State shall terminate on the

effective date of its dissolution, or of the cancel-
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lation of its existence or autnority in its
jurisdiction of incorporation, or of its merger
or consolidation into another~foreign corporation
not authorized to do business in this State, as
the case may be. If those persons in charge of
the foreign corporation's business and affairs in
this State continue to do business in this State
under the name of the foreign corporation after
such effective date, the effect shall be the same
as that provided for in this Act for foreign cor-
porations doing business in this State without

authority; ‘and the persons in charge of its busi-

ness in this State shall,
cause for termination of
liable for the penalties
provided for in § 1215.

for. such cause shall not

enforcement of any cause

if they know of such
authority, be personally
against the corporation
Termination of authority
affect the accrual of or

of action against the

foreign corporation, its assets in this State, or
its successors in interest, nor the usual means of
serving summons upon it, until the certificate or
other document required by subsection 1. to be filed
is delivered for filing to the Secretary of State;

and thereafter summons may only be served in the
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manner and in those cases mentioned in sub- change of its registered office or regis-

sect;on 3. tered agent, to file in thé office of the

3. The Secretary of State shall be the Secretary of State a statement of such
agent of the foreign corporation for service of change as required by § 1213; or
process in any action, suit, or proceeding based D. The corporation has failed to
upon any cause of action arising in this State file in the office of the Secreéary of State
before the date of filing the certificate, order within the required time any amendment to
or decree. Service of summons and proof of service its articles of incorporation as required by
shall be as provided in § 1218. § 1206 or articles of merger as required by

§ 1207 or amended application for authority
§ 1211. Revocation of foreign corporation's ’

as required by § 1208; or

authority to do business in State
E. A misrepresentation has been made
1. The authority of a foreign corporation to
of a material fact in any application, report,
do business in this State may be revoked by the
affidavit, or other document required by this
Secretary of State, as provided by subsections 2. '
Act.
and 3., when:
2. The authority of a foreign corporation shall
A. The corporation has failed to file
4 ) be revoked only after the Secretary of State (1)
its annual report within the time specified by
shall have mailed to the corporation's last regis-—
this Act, or has failed to pay any fees, fran-
tered office in this State and to its last regis-
chise taxes or penalties prescribed by this
tered or principal office in its jurisdiction of
Act when they have become due and payable; or
incorporation at least sixty (60) days' notice of
B. The corporation has failed to appoint
impending revocation of its authority to do business
and maintain a registered agent in this State
in this State, including a specification of the
as required by § 1213; or
default, and (2) the corporation shall fail, prior
C. The corporation has failed, after v
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to revocation, to remove the ground of default
specified in such notice.

3. After the expiration of the sixty (60)
day period, if the foreign corporation has not
cured the default or, as to the ground for revo-
cation specified in paragrapn E. of ‘subsection 1.,
convinced the Secretary of State, by affidavit or
otherwise, that there was no such misrepresenta-
tion, the Secretary of State shall issue and file
his certificate revoking the foreign corporation's
authority to do business in this State, and shall
mail copies thereof to ‘the corporation's last
registered 6ffice in this State and to its last
registered or principal office in its jurisdiction
of incorporation.

4. Such action of the Secrétary of State in
revoking the authority of a foreign corporation is
appealable to the Superior Court in Kennebec County;:
such appeals shall be governed by Rule 80B of the
Rules of Civil Procedure, or by such amendment or
replacement therefor as may from time to time be
adopted.

5. The authority of the corporation to do busi-

ness in this State shall cease as of the date of
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filing of the certificate of revocation, unless
on appeal such effective date is stayed by the
court.

§ 1212. Suits by Attorney General against

foreign corporations

The Attorney General may bring an action to
restrain a foreign corporation from doing in this
State (1) without authority any business for which
authority is required by this chapter; (2) any
business which it is not authorized to do in its
jurisdiction of incorporation, or which it is not
authorized to do under this Act, or which it is
engaging in without securing any license or other
authority required under the laws of this State;

(3) any business, authority for which was obtained
through fraud, misrepresentation, or concealment of
a material fact. A certified copy of any order or
judgment restraining or enjoining any such corpo-
ration. from doing business, or a particular business,
in this State shall be filed with the Secretary of

State.
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§ 1213. Service of process on authorized foreign business in this State;

corporations; registered office and D. The address of its then regis-
registered agent tered office.
1. Every foreign corporation authorized to E. If its registered office is to
do business in this State shall have and continu- be changed, the address to which the regis-

ously maintain in this State: tered office is to be changed;

A. a registered office.which may be, ' F. The name of its then registered
but need not be, the same as its place of agent;
"business in this State:; and G. If its registered agent is to be

B. a registered agent, which agent changed, the name of its successor regis-

may be éither an individual resident in tered agent;
this State, whose business office is identi- H. That the registered agent has a

cal with the corporation's registered office, . business office at the registered office,

or a domestic or foreign corporation author- after giving effect to the changes stated:

ized to do business in this State and having I. That each change therein stated

a business office identical with such regis- was authorized by the board of directors.

tered office. _ 3. Any registered agent of a foreign corpo-

2. A foreign corporation may change its ‘ration may resign as such agent by filing a written
registered office or its registered agent, or both, notice of resignation with the Secretary of State,

by executing and filing, in accordance with §§ 104 in duplicate. The Secretary of State shall forth-

and 106, a statement setting forth: with mail a copy thereof to the corporation at its

A. The name of the corporation; last registered or principal office in its juris-

B. Its jurisdiction of incorporation; diction of incorporation, as filed with the 8ecretary

C. The date of its authorization to do of State. The appointment of such agent shall termi-

nate thirty (30) days after the filing of such notice
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by the Becretary of State.

4. 1If any registered agent dies, becomes
incapacitated, resigns, or is otherwise unable
to perform his duties, the foreign corporation
shall promptly appoint another registered agent,
and shall execute and file a statement thereof as
provided in subsection 2. For whatever reason
filed, the statement provided for in subsection 2.
is effective, from the time it is filed by the
Secretary of State, to appoint the new agent named
therein and to terminate the appointment of the
former agent, if any.

5. The agents and attorneys-in-fact ap-
pointed pursuant to former Title 13 MRSA § 591 by
foreign corporations which were authorized to do
business in this State prior to the effective date
of this Act shall be deemed the registered agents of
such corporations, and the addresses given for such
agents and attorneys-in-fact shall be deemed the
registered offices of such corporations, until such
corporation files a statement of change pursuant to
subsection 2.

6. The registered agent appointed by a foreign
corporation authorized to dé business in this State

shall be an agent of such corporation for service of

28y § 1213

any process, notice or demand required or per-
mitted by law to be served, and such service
shall be binding upon the corporation.

7. Whenever a foreign corporation author-
ized to do business in this State shall fail to
appoint or maintain a registered agent in this
State, or whenever any such registered agent
cannot with reasonable diligence be found at the
registered office, or whenever the certificate of
authority of a foreign corporation shall be re-
voked, then the Secretary of State shall be an
agent of such corporation upon whom any such pro-
cess, notice, or demand may be served. Service on
the Secretary of State of any such process, notice,
or demand shall be made as provided in § 1218.

8. Nothing herein contained shall limit or
affect the right to serve any process, notice or
demand® required or permitted by law to be .served
upon a corporation in any other manner now or here-

after permitted by statute or rule of court.

§ 1214. Service of process on foreign corporation

not authorized to do business in State

<

1. Every foreign corporation which does any

business in this State without having been authorized
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to do business in this State thereby submits
itself to the jurisdiction of the courts of this
State, and also thereby designates the Secretary
of State as its agent upon whom any process,
notice or demand upon it may be served in any
action or proceeding arising out of or in con-
nection with the doing of any business in this
State.

2. In addition to other methods of service
which may be authorized by statute or by rule,
service of such process may be made as provided

in § 1218.

§ 1215, Effect of foreign corporation doing

business in State without authority

1. A foreign corporation which does busi-
ness in this State without authority, when such
authority is required by this Act, shall be liable
to this State for all fees, penalties, and fran-
chise taxes which would have been imposed under this
Act upon such corporation had it duly applied for
and received authority under this chapter, for the
years or parts thereof during which it did busi-
ness in this State without authority. In addition,

such corporation shall be liable to the State in the
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sum of twenty-five dollars ($25.00) per day for
each day it fails to pay such fees, penalties
and franchise taxes. The Attorney General shall
bring proceedings to recover all such amounts
due under the provisions of this section.

2. A foreign corporation doing business
in this State without authority, when such author-
ity is required by this Act, shall not maintain
any action, suit or proceeding in this State
unless and until such corporation shall have been
authorized to do business in this State and shall
have paid to the State all fees, penalties, and
franchise taxes due under subsection 1. This
prohibition shall apply to any assignee except a
subrogee; and shall apply to a successor in interest,
whether by merger, consolidation or otherwise, and
to a purchaser of all or substantially all of the-
assets of such corporation. 1If it appears in any
pending action that the plaintiff is such a foreign
corporation doing business in this State without
authority, or is such an assigneee, successor or
purchaser, the action shall abate until such foreign
corporation becomes authorized to do business in this
Jtate, or shall be dismissed without prejudice to

the right to bring the same after the foreign
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corporation becomes so authorized.

3. The failure of a foreign corporation
to obtain authority to do bﬁsiness in this State
shall not impair the validity of any contract or
act of such corporation or the right of any other
party to the contract to maintain an action or
other proceeding thereon, and shall not prevernt
such corporation from defending any action, suit

or proceeding in this State.

§ 1216. Application of chapter to corporations

previously authorized to do business

in State
1. Every foreign corporation which, on
the effective date of this Act, is authorized to

do business in this State shall continue to have

such authority for any purpose or purposes for which

a corporation might secure authority under this
chapter. Such foreign corporation shall have the
same rights and privileges, and shall be subject
to the same duties, limitations, restrictions,
liabilities and penalties as a foreign corporation
authorized under this chapter.

2. Every foreign corporation which, on the

business day next preceding the effective date of
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this Act, was lawfully doing business in this
State even though not theretofore qualified as
a foreign corporation or otherwise expressly
authorized to do so, may continue to do such
business; and in every other respect such
foreign corporation shall be treated as though
it were a foreign corporation authorized to do

business in this State.

§ 1217. Shareholders' inspection of records

of foreign corporation

1. Every foreign corporation authorized
to do business in this State and actually keeping
or maintaining within this State any books or
records, shall afford to its shareholders the same
right to inspect books and records kept or main-
tained in this State, including but not limited to
records of shareholders, as is provided in this
Act in the case of domestic corporations.

2. If any such corporation, or its agent in

this State, refuses to permit such inspection, the

shareholder demanding inspection may bring an action

in the same manner, and governed by the same pro-
cedure, as is provided in § 626.

3. 1In any such action against a foreign
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corporation or its agent, proof that the records
inspection of which was demanded were neither
within this State at the time of the specific
demand nor removed from this State in anticipation

of that demand shall be a complete defense.

§ 1218. Service of process on Secretary of

State for foreign corporation.

Whenever any process, notice or demand is to
be served on the Secretary of State as the agent of
a foreign corporation pursuant to a provision of
this chapter:

1. The process, notice or demand shall be
served by delivering it to the Secretary of State
or to any person designated by him to receive such
service.

2. The plaintiff shall promptly send a
duplicate copy of the process, notice or demand
via registered or certified mail, return receipt
requested, marked "deliver to addressee only," to
the foreign corporation at:

A. TIts last registered office in this

State on file in the office of the Secretary

of State, if any; and

B. 1Its last registered or principal
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office in the jurisdiction of its incor-

poration on file in the office of the

Secretary of State, if any; or if no such

office has been listed in the office of the

Secretary of State, at tﬁe last:address of

the corporation knpwn to the p}aintiff.

3. Proof of service shall be by return of
service on the Secretary of State, and by an
affidavit of the plaintiff or his attorney setting
forth his compliance with subsection 2., to which

affidavit shall be appended the return receipt

signed by such foreign corporation or other official

proof of delivery or, if acceptance was refused or
the addressee was not found at the address given,
the original envelope bearing the notation of the
postalyauthorities showing the reason for non-
delivery. Service is complete when subsections 1.

and 2. have been complied with?
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- CHAPTER 13
ANNUATI, REPORTS; ‘POWERS OF SECRETARY OF
STATE; EXCUSE; MISCELLANEOUS
Section

1301. Annual report of domestic and foreign cor-
porations; excuse.

1302. railure to file annual report; incorrect
report; penalties.

1303. powers of Secretary of State.

1304. ralse and misleading statements in documents
required to be filed with Secretary of State.

1305. certified copies of documents filed with

Secretary of State to be received in evidence.

1306. certified records of corporationvas prima
facie evidence of facts stated therein.

1307. Short form certificate of change in
corporate identity.

§ 1301. Annual report of domestic and foreign

corporations; excuse

1. Each domeétic corporation, unless excused
as provided in subsection 4. or excluded by sub-
section 6., and each foreign corporation authorized
to do business in this State, shall file, within the
time prescribed by this Act, an annual report set-
ting forth:

A. The name of the corporation and the

Jjurisdiction of its incorporation.
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B. The address of the registered
office of the corporation in this State,
and the name of its clerk (if a domestic
corporation) or its registered agent (if
a foreign corporation) in this State at
such address including the street or rural
route number, town or citf; county, and
state; and, in the case of a foreign corpo-
ration, the address of its regisféred or
principal office in its”jufiédiction of
incorporation. |

C. A brief statement of the charac-
ter of the business in which the corporation
is actually engaged in this State.

b. The names and fespective business
and residence addresses of the directors and
officers of the corporation, including the
street or rural route number, town or city,
and state.

E. A statement of the aégregate number
of authorized shares, itemized by classes, par
value of shares, shares without par value, and
series, if any, within a class, and summarized

to show the aggregate par value of shares with
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par value and the aggregate number of shares

without par value which the corporation has

authority to issue.
F. The date and place of the last

annual meeting of shareholders to elect

directors of the corporation.

2. The information contained in the annual
report shall be given as of the close of business on
the last day of the calendar year for which the
report is filed, including, where applicable, the
calendar year in which the corporation is organized.
If between such date and the date of execution of the
report, any material change has occurred with respect
to any fact required to be set forth in the report,
such change shall also be stated.

3. The annual report shall be executed as pro-
vided by § 104. Such repoft shall be delivered for
filing between the first day of January and the first
day of June of the year next succeeding the calendar
year for which the report is to be made. One copy of
the report, together with the filing fee required by
this Act, shall be delivered for filing to the Secre-
tary of State who shall file the report if he finds

that it conforms to the requirements of this Act.
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4. The Attorney General, upon application by
any corporation and satisfactory proof that it has
ceased to transact business and that it is not in-
debted to the State on account of franchise taxes,
shall file a certificate of the fact with the Secre-
tary of State and shall give a duplicate certificate
to the corporation. Thereupon such cofporation shall
be excused from filing annual reports with the Secre-
tary of State and from the pa?ment of the annual fran-
chise tax, so long as the corporation in fact trans-
acts no business.

5. The shareholders of a corporation which has
been excused pursuant to subsection 4. may vote to
resume transacting business at a meeting duly called
and held for such purpose. A certificate executed and
filed as provided in §§ 104 and 106 setting forth that
a shareholders' meeting was held, the date and location
of same, and that a majority of the shareholders voted
to resume transacting business shall authorize such
corporation to transact business; and after such cer-
tificate is filed, it shall be required to file annual
reports and pay annual franchise taxes.

6. The requirement of subsection 1. shall not

apply to religious, charitable, educational or benevo-
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lent corporations, nor to corporations organized
under Chapter 81 of Title 13, nor to corporations
organized under Chapter 7 of Title 27, nor to corpo-
rations which are liable to a franchise tax other

than the tax provided for in Title 36, Section 2401.

§ 1302. Failure to file annual report; incorrect

report; penalties

1. Any Eorporation required to file an annual
report as provided by § 1301 which fails to file its
annual report on orkbefore the due date shall be
liable to the State in the sum of twenty-five dollars
($25.00) for each failure, to bé recovered by the
Attorney General in a civil action.

2. If the Secretary of State finds that any
annualhreport delivered for filing does not conform
with the requirements of § 1301, he shall return the
report for correction.

3. When any corporation required to file an
annual report as provided by § 1301 fails to file
its annual report, the Secretary of State and the
Attorney General shall also proceed as provided by
§ 1111 and § 1211, whichever is applicable.

4. 1If the annual report of a corporation is

not received by the Secretary of State within the
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time specified in § 1301, the corporation shall
be excused from the liability provided in this
section and from any other penalty for failure

to timely file the report if (1) it establishes,
to the satisfaction of the Secretary of State,
that its failure to file was the result of excus-
able neglect, and (2) it furnishes the Secretary
of State with a copy of such report within thirty
(30) days after it learns of the nondelivery of

the original report.

§ 1303. Powers of Secretary of State

The Secretary of State shall have the power
and authority reasonably necessary to enable him
to administer this Act efficiently and to perform
the duties therein imposed upon him. Such powers
shall include, without limitation:

1. The power to make rules not inconsistent
with this Act.

2. The power to prescribe forms for all
documents required or permitted to be filed with
him, and to refuse to file documents not utilizing
such forms to the extent possible.

3. The power to refuse to file any document

which is not clearly legible, or which may not be
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clearly reproducible photographically.

§ 1304. False and misleading statements in

documents required to be filed with

Secretary of State

1. Any person who signs any document required
or perﬁitted to be delivered for filing with the
Secretary of State by any corporation, domestic or
foreign, knowing that such document contains any
untrue statement of a material fact or omits to state
a material fact necessary in order to make the state-
ments made, in the light of the circumstances under
which they were made, not misleading, shall be deemed
guilty of a misdemeanor, and upon conviction thereof
may be fined in an amount not exceeding five hundred
dollars {$500.00).

2. Any person who violates subsection 1. shall

be liable to any person who is damaged thereby.

§ 1305. cCertified copies of documents filed with

Secretary of State to be received ig

evidence

All copies of documents which have been filed

in the office of the Secretary of State as required or

permitted by any provision of this Act, shall, when

certified by him, be taken and received in all courts
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public offices, and official bodies as prima facie
evidence of the facts therein stated. A certifi-
cate by the Secretary of State under the seal of his
office as to the nonexistence of a document in the
files of his office shall be taken and received in
all courts, public offices, and official bodies as
prima facie evidence of the nonexistence of such

document.

§ 1306. Certified records of corporation as

prima facie evidence of facts stated

therein
In addition to any rule of evidence provided
by Rule of Court: |
1. When certified under oath of the clerk,
the secretary or an assistant secretary of éhe
corporation to be true and correct, the original or
a copy of |

A. the minutes of the proceedings of
the incorporators;

B. the minutes of the meetiegs or other
proceedings of the shareholders or any class
thereof;

C. the minutes of the meetings or other

proceedings of the directors or of any com-
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mittee thereof;
D. any written consent, waiver, release,
or agreement entered into the records of
minutes; and
E. a statement that no.specified meet-

ing or proceeding was held, or that no specified

consent, waiver, release or agreement exists,
shall be prima facie evidence of the facts stated
therein. Such certification may be by oral testimony
or by affidavit, but after admitting such affidavit
into evidence the court shall permit cross-examination
of each affiant. A certification shall be sufficient
if it is to the effect that a given document is the
original (or a true, correct and complete copy) of
minutes, consent, waiver or other document contained
in the minute book of the corporation, even though the
affiant has no personal knowledge of the facts set
forth in such document; and the lack of. personal know-
ledge of the certifying officers shall go to the weight,
but not the admissibility, of such document as evidence.

2. Every meeting referred to iﬁ such certified
original or copy shall be deemed duly called and held,
and all motions and resolutions adopted and proceedings

had at such meeting shall be deemed duly adopted and
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had, and all elections of directors and all
elections or appointments of officers chosen at
such meeting shall be deemed valid, until the con-

trary is proven.

§ 1307. Short form certificate of change in

corporate identity

1. The Secretary of State is authorized to
issue his cértificate, in éuch short form as is
adopted by him:

A. Of a change in the name of a
domestic or foreign corporation, which
change of name is reflected in articles of
amendment which have been duly filed in his
office. Such certificate shall state the
new name of the corporation, its former name,
and such other information as the Secretary
of St;te deems desirable.

B. Of the consolidation or merger of
two or more corporations, domestic or foreign
or both, which merger or consolidation is
reflected in ‘articles of merger or consolida-
tion which have been duly filed in his office.
Such certificate shall state the name of the

new or surviving corporation, the names of
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the corporations participating in the

merger or consolidation, and such other

information as the Secretary of State

deems desirable.

2. - Any certificate issued pursuant to sub-
section 1. shall be accepted for recording, without
acknowledgment, at ‘any registry of deeds in the
State; such certificates shall be indexed and filed
as are the items enumerated in Title 33 M.R.S.A.

§ 654. The register of deeds:shall receive a fee
equal to that chargeable for a deed for recording

such a certificate.
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CHAPTER 14

FEES

Section
1401. Fees for filing documents and services.

1402. Fees for copying, comparing, and authen-
ticating documents.

1403. Additional fees based on.authorized capital
stock.

1404. Remittance to State Treasurer.

§ 1401. Fees for filing documents and services

In addition to any .required fees for copying,
comparing and authenticating documents or based on
authorized capital stock, as required by 8§§1402 and
1403, the Secretary of State shall charge the fol-
lowing fees for filing documents required or per-
mitted to be filed in his office by this Act, and
for services specified herein:

1. Proof of a resolution of a corporation's
board of directors authorizing the use of a similar
name by a new corporation, as provided by Paragraph
B, subsection 1., § 301, five dollars ($5.00);

2. Application to reserve corporate name, as
provided by § 302, five dollars ($5.00);

3. Notice of transfer of a reserved corporate
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name, as provided by § 302, five dollars ($5.00);

4. Application to register corporate name,
as provided by § 303, one hundred dollars ($100.00)
for the first year or fraction thereof.

5. Application to renew the registration of
a registered name, as provided by § 303, one
hundred dollars ($100.00).

6. A statement changing the clerk of a
corporation, as provided by subsection 3 or 5 of
§ 304, five dollars ($5.00).

7. Notice of resignation of a clerk of a
corporation, as provided by subsection 4 of § 304,
two dollars ($2.00);

8. Notice of change of registered office,
as provided by subsection 6 of § 304, two dollars
($2.00);

9. Accompanying service of process upon the
Secretary of State as'agent of a domestic corpo-
ration, as provided by § 305, or accompanying
service of process upon the Secretary of State as
agent of nonresident director of a domestic corpo-
ration; as provided by § 306, or accompanying
service of process upon the Secretary of State as

agent of a foreign corporation pursuant to § 1218,
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five dollars ($5.00) for each such process.

10. Notice of resignation of a nonresident
director, as provided by subsection 4 of § 306,
two dollars ($2.00);

11. Assumed name statement, as provided by
§ 307, fifty dollars ($50.00);

12. Articles of incorporation, as provided
by § 402, twenty dollars ($20.00), plus the fee
based on the capital stock specified in § 1403;

13. Statement of a director s' resolution
establishing and designating series and fixing and
determining the relative rights and preferences
thereof, as provided by § 503, five dollars ($5.00);

14, Statement of cancellation of redeemable
shares, as provided by § 520, or statement of can-
cellation of other reacquired shares, as provided
by § 521, five dollars ($5.60);

15. Articles of amendment, as provided by
§ 803 or § 805 or § 810, five dollars ($5.00); and
if the amendment: (a) increases the total authorized

capital stock, the additional amount specified in

subsection 3 of § 1403, but not less than an additional

ten dollars ($10.00); and if it (b) changes the cor-
poration's purposes, a further additional amount of
fifteen dollars ($15.00);
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16. Restated Articles of Incorporation,
as provided by § 809, ten dollars ($10.00); if
the restated articles include an amenéiment which
~effects an increase in the total authorized capi-
tal stock, the additional amount specified in
subsection 3 of § 1403, but not less than an addi-
tional ten dollars ($10.00); and if they change
the purposes of the corporation; a further addi-
tional amount of‘fifteen dollars ($15.00);

17. Articles of merger or consolidation
pursuant to shareholder approval, as provided by
§ 903, twenty dollars ($20.00); and if the merger
or consolidation (a) increases the total authorized
capital stock, the additional amount specified in
subsection 4 of § 1403, but not less than’an addi-
tional ten dollars ($10.00); and (b) if it changes
the corporation's purposes, a further additional
amount of fifteen dollars ($15.00);

18. Articles of merger of subsidiary into
parent without shareholder approval, as provided
by § 904, twenty dollars ($20.00);

19. Articles of merger or consdlidation of
domestic and foreign corporations as provided by

§ 906, twenty dollars ($20.00) if the new or sur-
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viving corporation is a foreign corporation, plus
the appropriate fee for authority to do business

in this State if not previously so authorized;

if the new or surviving corporation is a domestic
corporation, the same sum as would be required for
the merger or consolidation of domestic corporations;

20. Document required by Paragraph B, sub-
section 4 of § 906 in the event that the surviving
or new corporation is a foreign corporation, no fee
in addition to that specified in the preceding
subsection;

21. Articles of dissolution, as provided by
§ 1101 or § 1110, fifteen dollars ($15.00);

22. Statement of intent to dissolve as pro-
vided by §§ 1102 or 1103 or 1104 (a), five dollars
($5.00) ;

23. Statement of revocation of voluntary
dissolution proceedings, as provided by §§ 1107 or
1108, five dollars ($5.00); |

24. Application of:a foreign corporation for
authority to do business in the State, as provided
by § 1202, ten dollars ($10.00);

25. 'An amendment of the articles of incorpo-

tation of a foreign corporation authorized to do
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business in this State as provided by § 1206, five
dollars ($5.00), or if the amendment changes the

authorized capital stock, ten dollars ($10.00);

32. For issuing a short form certificate of
change of name or of consolidation or merger, as

provided by § 1310, two dollars ($2.00) per cer-

26. Articles of merger of a foreign corpora- tificate.

tion, as provided by § 1207, five dollars ($5.00), 33. Any other documents not herein specifi-

or if the surviving corporation has different au- cally provided for, five dollars ($5.00).

thorized capital stock, ten dollars ($10.00);
§ 1402. Fees for copying, comparing, and authen-—

27. An amendment 'to a foreign corporation's
ticating documents

application for authority to do business in this
1. For making and certifying a copy of any
State as provided by § 1208, ten dollars ($10.00);
document relating to a corporation at the time such
28. An application of a foreign corporation
document is filed in the office of the Secretary of

i

for surrender of its authority, as provided by '
State, the Secretary of State shall charge a fee of

§ 1209, ten dollars ($10.00);
seventy-five cents ($.75) per page.

29. Statement of a foreign corporation's
2. The Secretary of State is under no obliga-

termination of existence, as provided by § 1210, ten
tion to compare or certify copies of documents

dollars ($10.00);
relating to a corporation, submitted to his office

30. Annual report of a domestic or foreign
either at the time of filing the original or at

corporation, as provided by § 1301, ten dollars
another time. If the Secretary of State compares

($10.00). This fee is in addition to the annual
and certifies such copies submitted to him, he shall

franchise tax, if any, which may be assessed pursuant
charge a fee twenty-five cents ($.25) per page greater

to law;
than if the copy had been made in his office.

31l. A certificate of resumption of business,
3. The Secretary of State shall furnish to any

as provided by subsection 5 of § 1301, fifty dollars
person a copy of any document filed under this Act or

($50.00) :
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retained in file, having been filed under a
predecessor to this Act; for locating, copying,
and certifying a document subsequent to its filing,
the Secretary of State shall charge a fee of one
dollar ($1.00) per page.

4. Said fees are in addition to the fees

specified .in § 1401 for the filing of documents.

§ 1403. Additional fees based on authorized

capital stock

Upon filing any of the following documents,
the Secretary of State shall collect the following
fees:

1. Upon filing the articles of incorporation
of any domestic corporation, except "quasi-public
corporations" as defined in subsection 3 of § 404:

A. 1If the corporation is to have
authorized stock having par value:
(1) 1If the aggregate par value of
all authorized stock having par value

does not exceed two million dollars

($2,000,000), a fee of ten dollars ($10.00)

for each hundred thousand dollars ($100,000)

or fraction thereof of aggregate par

value; or
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stock

(2) 1If the aggregate par value of
all authorized stock having par value
is more than two million dollars
($2,000,000), but does not exceed twenty
million dollars ($20,000,000), a fee of
two hundred dollars ($200) plus fifty
dollars ($50) per million dollars or
fraction thereof of aggregate par value
in excess of two million deollars
($2,000,000); or

(3) 1If the aggregate par value of
all authorized stock having par value
exceeds twenty million dollars ($20,000,000),
a fee of one thousand one hundred dollars
($1,100) plus twenty dollars ($20) per
million dollars or fracion theréof of
aggregate par value in excess of twenty
million dollars ($20,000,000); and
B. If the corporation is to have authorized
without par value:

(1) 1If there are authorized not over
twenty thousand (20,000) shares without
par value, a fee of one-half cent (l1/2¢)

per share without par value, but not less
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than ten dollars..($10.00); or

(2) 1If there are authorized more
than twenty thousand. (20,000) shares
‘without par wvalue but not more than two
million (2,000,000}, a fee of one hun-
dred dollars ($100) plus one-dquarter
cent (l1/4¢) per authorized share
without par value in excess of twenty
thousand (20,000); or

(3) If there are authorized more
than two million (2,000,000) shares
without par value, a fee of fifty
dollars ($50) plus one-fifth cent

(L/5¢) per authorized share without

(2) A fee of fifty dollars ($50) if
the authorized capital stock exceeds five
thousand dollars ($5,000) and does not
exceed ten thousand dollars ($10,000); or

(3) A fee of one hundred dollars ($100)
if the authorized capital stock exceeds
ten thousand dollars ($10,000) and does
not exceed fifty thousand dollars ($50,000);
or

(4) A fee of two hundred dollars ($200)
if the authorized capital stock exceeds
fifty thousand dollars ($50,000) and does
not exceed one hundred thousand dollars

($100,000); and

par value in excess of two million; (5) A fee of seventy-five dollars ($75)

2. Upon filing the articles of incorporation of upon every one hundred thousand dollars

a "quasi-public corporation," as defined in subsection ($100,000) of authorized capital stock or

3 of § 404: : fraction thereof in excess of one hundred
A. 1If the corporation is to have author- thousand dollars ($100,000); and
ized stock having par value: B. If the corporation is to have author-

(1) A fee of twenty-five dollars ized stock without par value, a fee of one mill

($25) if the authorized capital stock (1/10¢) per share without par value authorized,

does not exceed five thousand dollars but not less than the following on all author-

($5,000) ; or ized shares without par value:
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(1) Twenty-five dollars ($25) if
the number of authorized shares without
par value does not exceed five thousand
(5,000); or

(2) Fifty.dollars ($50) if the
number of authorized shares without par
value exceeds five thousand (5,000) but
does not exceed fifty thousand (50,000); or

(3) One hundred dollars ($100) if the
number of authorized shares without par
value exceeds fifty thousand (50,000) but
does not exceed one hundred thousand
(100,000); or

(4) Two hundred fifty dollars ($250)
if the number of authorized shares without
par value exceeds one hundred thousand
(100, 000) but doeg not exceed two hundred
fifty thousand (250,000); or

(5) Five hundred dollars ($500) if the
number of authorized shares without par
value exceeds two hundred fifty thousand
(250, 000) but does not exceed five hundred
thousand (500,000); or

(6) Seven hundred fifty dollars ($750)
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if the number of authorized shares
without par value exceeds five hundred
thousand (500,000) but does not exceed
seven hundred fifty thousand (750,000); or
(7) One thousand two hundred fifty
dollars ($1,250) if the number of auth-
orized shares without par value exceeds
seven hundred fifty thousand (750,000)
but does not exceed one million two
hundred fifty thousand shares (1,250,000); and
(8) Five hundred dollars ($500)
additional for each five hundred thousand
authorized shares without par value (500,000),
or any part thereof, in excess of one mil-
lion two hundred fifty thousand (1,250,000).
3. Upon filing articles of amendment or restated
articles of a domestic corporation which include any
increase in the number or the aggregate par value of
shares which the corporation is authorized to issue: A
fee equal to the amount that a like cofporation originally
organized with such increased authorized shares would
have to pay upon filing its original articles of incorpo-
ration (pursuant to subsection 1. or 2.), minus the

aggregate amount or amounts which the corporation paid
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§ 1405. Foreign charitable corporations exempt

under this or a similar provision of prior law at

the time it was organized and at the time of any from fees

prior increases of its authorized capital stock; Foreign religious, charitable, educational and
4, Upon filing articles of merger or con- benevolent corporations shall be exempt from the pay-

solidation, in which the surviving or new corpora- ment of any of the fees provided for in this

tion is a domestic corporation, and which increase Chapter 14.

the number of aggregate par value of shares which
the surviving or new corporation will have authority
to issue, in excess of the total number or par value
of shares which all participating domestic corpora-
tions had authority to issue: A fee equal to the
amount that a like corporation originally organized
with such increased authorized shares would have to
pay upon filing its original articles of incorpora-
tion (pursuant to subsection 1. or 2.), minus the
aggregate amount or amounts which the participating
domestic corporations paid under this or a similar
provision of prior law at the time they were organ-
ized and at the time of any prior increases of its

authorized capital stock.

§ 1404. Remittance to State Treasurer

All fees collected as provided by this chapter
shall be remitted to the State Treasurer for the use

of the State.
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Repealer
In addition to the obvious repeal of provisions
supplanted by the new law, note that the following
should be repealed or amended:

Second half of 1 MRSA § 71 should be repealed;

31 MRSA §§ 1 and 2 should be amended so as to

expressly exclude corporations.
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