
MAINE STATE LEGISLATURE 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 



Staff: 

SI'ATEOFMAINE 
115IH LEGISLATURE 

FmalReport 

ENVIRONMENTAL CRIMFS 

September 1992 

Staff Report 
to the 

Standing Committee on 
Energy & Natural Resources 

and 

Joint Standing Committee on 
Judiciary 

Julie S. Jones, Principal Analyst 
Patrick T. Norton, Legislative Analyst 
Margaret J. Reinsch, Legislative Analyst 
Bret Preston, Research Assistant 

Office of Policy and Legal Analysis 
Room 101, State House-Sta. 13 
Augusta, Maine 04333 

(207) 287-1670 





Table of Contents 

Executive Summary i 

I. Background 
A. -LD 1654, An Act to Facilitate Criminal Enforcement 

1 

of the Environmental Laws 
B. LD 2461, An Act to Increase Penalties on Deliberate Polluters 
C. Staff study 

II. Criminal Law Concepts 
A. What is a crime? 

2 

B. Purposes of criminal sanctions 
C. Optlmal penalty theory 
D. Efements of a crime 

1. The act 
2. Attendant circumstances 
3. Intent 
4. Causation 

E. The Maine Criminal Code 
F. How does a crime vary from a civil violation? 

ill. Environmental Crimes in Maine 12 
A. The general penalo/ 

1. Violations of laws, etc. 
2. False reporting and tampering 

B. Hazardous waste 
1. Class C crime 
2. Class D crime 

C. Other provisions of Title 38 
D. Other environmental violations 

IV. Federal Environmental Crimes 16 
A. Federal Statutes 
B. Prosecutorial experience on the federal level 
C. Federal statistics 
D. Sentencing guidelines 

v. Environmental Crimes in Other States 21 
A. Criminal penalties in other states 
B. Enforcement in the states 

VI. Key Aspects of Criminal Law 
A. Cnminalization of environmental violations 

24 

B. Prosecutorial discretion 
C. De minimus violations 
D. Vicarious liability 
E. Felony I misdemeanor distinction 



F. 

G. 
H. 

Listin~, debarment and suspension 
1. Listing 
2. Debarment 
3. Suspension 
Extradition 
Defenses 
1. Regular defenses 
2. Affirmative defenses 

Vll. Environmental Enforcement Actions in Maine 
A. Overview 
B. Criminal enforcement actions 
C. Federal civil actions and joint state/federal actions 
D. Administrative and judicial enforcement of DEP laws 

VITI. Conclusion 

Appendices 

A. Study Request 

B. LD 2461 and LD 1654 

C. LD 2461 Compared to Current Law 

D. Figures, Tables and Charts 

-1 
-2 

Federal Environmental Crimes 
Environmental Crimes by State 

31 

43 

-3 
-4 

State Maximum Criminal Penalties for Environmental Crimes in Comparison to Maine 
Criminal and Civil Environmental Enforcement Actions Resolved in Maine 
Distribution of Enforcement Actions 

-5 
-6 
-7 
-8 
-9 
-10 
-11 
-12 
-13 
-14 

-15 
-16 

-17 
-18 

-19 
-20 
-21 
-22 
-23 

Natural Resources Protection Act 
Title 38 Site Law 
Underground Tanks 
Surface Oil Spills 
Hazardous Waste 
Air Emissions 
Septage 
Solid Waste 
Water 

Summary of Enforcement Actions Taken Under Laws Administered by the 
Department of Environmental Protection 
Number of Enforcement Actions Resolved per Fiscal Year 
Frequency Distribution of Fines Imposed by Maine for Violations of Environmental 
Laws, by Size of Fine Imposed 
Distribution of Types of Violations Cited in Enforcement Actions 
Comparison of Fines Between Actions with Only One Type of Violation and Actions 
with Multiple Types of Violations 
Administrative and Judicial Fines for Actions Involving Only One Type of Violation 
Summary of Enforcement Actions, by Type of Violator 
Summary of Enforcement Actions, by Residence of Violator 
Summary of Enforcement Actions: In-State and Out of State Violators 
Number of Actions that Required After-the-Fact Permits or Remedial Actions 

E. Bibliography 



EXECUTIVE SUMMARY 

Background 

This report arises out of legislation introduced in the First Regular Session 
of the 115th Legislature. LD 1654, An Act to Facilitate Criminal Eriforcement of 
the Environmental Laws, would have revised the criminal penalties section of 
Title 38 of the Maine Revised Statutes by increasing Class E environmental crimes 
to Class C crimes and making other changes. Tlie bill was carried over to the 
Second Regular Session, reported out of Committee as a divided report, 
recommitted to Committee, reported out again with a three-way division, and 
eventually died between the House and the Senate. As LD 1654 died, LD 2461, 
An Act to Increase Penalties on Deliberate Polluters, was introduced in its place. 
LD 2461 increases specific environmental violations to Class C crimes, but also 
provides specified exemptions. LD 2461 was carried over from the Second 
Regular Session to the next Special Session, anticipated to be convened in the Fall 
of 1992. 

The Judiciary Committee and the Energy and Natural Resources 
Committee jointly requested the Legislative Council for a staff study to be 
completed by September 1, 1992, to provide information to the Legislature that 
will nelp with tlie deliberations on LD 2461. This report by the Office of Policy 
and Legal Analysis is the result of the staff study authorized by the Legislative 
Council. 

Summary 

Thes purposes of this report are to provide the Legislature with a 
conceptual and theoretical discussion of criminal enforcement of environmental 
violations and an analysis of recent environmental enforcement activities in 
Maine. This is accomplished through a review of general criminal concepts, 
including a brief discussion on underlying criminal law theory, discussions of the 
culpable mental state as an element of a crime and discussions on those aspects of 
criminal law related to environmental crimes that arose during the Legis1ature's 
consideration of LD 1654 and LD 2461. The general criminal penalty and other 
criminal provisions found in Title 38 of the Maine Revised Statutes are discussed. 
Recent environmental enforcement experience at the federal level is reviewed, 
including a summary of federal criminal penalties for environmental violations 
and discussions on the role of the federal sentencing guidelines in environmental 
prosecution and enforcement. Where appropriate, comparisons between Maine 
law, federal law and the laws of other states are presented and discussed. This 
discussion is followed by a review of state and federal environmental 
enforcement actions over the past decade and an analysis of Maine administrative 
and judicial enforcement actions taken in the last four years under the laws 
administered by the Department of Environmental Protection. Criminal 
environmental cases over tlie past decade, which consist of five cases brought by 
the State and one case brought by the Federal government, are discussed 
individually. Data on civil environmental actions, which consist of nearly 700 
administrative and judicial enforcement actions between July 1, 1988 and June 30, 
1992, were aggregated and are reviewed based on the type and location of 
violations, the monetary penalties imposed on violators, the type of violator, and 
other variables that provide some insight into patterns of environmental 
enforcement activity in the State. 
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Although this review of criminal theory, criminal environmental law 
enforcement and environmental enforcement experience in Maine can provide 
insight into some of the issues raised during discussions on LD 2461 and LU 1654, 
questions as to whether certain actions should be criminalized or what the level of 
penalty should be for those actions implicate many socio-political questions 
which are not particularly susceptible to quantitative analysis. The level of 
criminal sanction imposed on certain types of behavior reflects the priority 
society places on discouraging that behavior, and determinin~ the appropriate 
level of penalty for certain types of environmental violations will reqwre society, 
through its Legislature, to make choices about how those violations compare to 
other types of antisocial behavior. While discussion of criminal law theones and 
a review of the historical record of environmental enforcement activities and 
sanctions can provide some context for those choices, decisions on criminal 
sanctions will ultimately reflect societal values and preferences, especially with 
respect to environmental crime and punishment in general. 

Observations 

The following general observations can be made from the data included in 
this report. It is not possible, based on the nature of this study and the 
information available for review, to present definitive conclusions. 
Environmental laws are relatively new, and large discrepancies exist in the extent 
and manner in which the states and the federal government monitor and enforce 
environmental violations. In addition, much of the data that is available is 
descriptive of the individual violations and monetary sanctions and does not 
inclucfe other circumstances surrounding a violation. 

Observations drawn from the information in this report are: 

• Although the maximum available term of imprisonment for different 
criminal environmental violations is generally lower in Maine than in other 
states, the maximum fine permitted under Maine law for hazardous waste 
crimes and water pollution crimes falls generally in the middle of the other 
states' fines. For au pollution crimes, Maine fines are generally higher than 
fines in a majority of states. 

• The pattern of enforcement activities in Maine suggest that a large 
percentage of the violations that occur are determined oy the DEP to oe 
minor violations which are resolved informally through technical 
assistance and voluntary comr.liance. The resources and tools available to 
the State to enforce more sisruficant violations are overwhelmingly applied 
towards resolving those vwlations through civil channels, with only a 
small minority otthe violations actually resulting in criminal enforcement 
actions. 

• A majority (88%) of all formal environmental enforcement actions over 
the past 4 years were resolved by administrative consent agreements with 
the Board of Environmental Protection. The remaining formal enforcement 
actions (12%) were resolved through the judicial system either by the DEP 
throu~h the Rule 80K process (5.6%), or by the Attorney General through 
Supenor Court consent decrees (6.3%) or crrminal actions (0.3%). 
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• During the past four years, the State has resolved two criminal 
environmental eiiforcement actions, resulting in fines totalling $17,000 and 
21 days of incarceration for one individual. The federal government 
resolved one criminal environmental enforcement action during that 
period, resulting in fines totalling $2,201,000. 

• Enforcement actions taken by the DEP and the Department of the 
Attorney General over the past four years have resulted in a record of 
san<::tions that appears to recognize differences among the types_ of 
violations and degree of culpability of the violator. The extent to which 
those sanctions are serving as a deterrent, however, is not known. 
Discussion and analysis of federal and state environmental enforcement 
under various optimal penalty theories began only recently and several 
researchers have noted serious limitations in the data needed to undertake 
such an analysis. 

• The DEP has reported that as many as 90% of the coml'laints it receives 
are either determined not to be violations or are minor violations that can 
be resolved easily and informally through technical assistance and 
voluntary compliance. Of the 10% that do result in formal enforcement 
actions, a large majority (91.5%) involve only one type of violation, a 
majority (59.8%) involve violations of the Natural Resources Protection 
Act, and nearly half (47.4%) result in fines less than $1,000. 

• Based on fines imposed, enforcement actions can be characterized as 
consisting of a large number of actions with relatively small fines, and a 
small number of actions with relatively large fines. As a group, the 3% of 
the actions with fines in excess of $100,000 comprise nearly 70% of the total 
for all fines imposed over the past four years. 

• Violations in the areas of air emissions, water pollution, underground 
tanks and hazardous wastes appear to draw heavier average fines than 
actions for violations of the Natural Resource Protection Act, the Site Law, 
surface oil spill legislation, septage laws and solid waste requirements. 
Many factors could be influencing this apparent difference, including the 
often long-term nature of air, water and underground oil tank violations. 

• Overall, the average fine resulting from judicial enforcement actions is 
higher than the average administrative enforcement fine. Although nearly 
90% of the 684 formal enforcement actions over the past four years were 
resolved administratively by the Board of Environmental Protection, a 
majority of the $11,164,652 in fines were imposed in judicial enforcement 
actions. This may be due to, among other factors, the nature of the 
circumstances accompanying particular cases which make them more 
appropriately suited for either JUdicial or administrative action rather than 
an indication of disparate treatment for similar cases depending on the 
type of action. 

• Average fines imposed in actions involving more than one type of 
violation appear to be higher than average fines imposed in enforcement 
actions with only one type of violation. 
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• Criminalization of environmental violations is a relatively recent 
phenomenon. Criminal law theorists continue to debate whether criminal 
penalties are appropriate for environmental violations. 

• Statutes criminalizing environmental violations are numerous at the 
federal level and among the states. Those statutes, however, do not appear 
to be have been developed in a coordinated manner, and enforcement and 
judicial interpretation bas been inconsistent. Little analysis have been 
published regarding the impact or effectiveness of crinunal statutes in 
curbing environmental violations. 

• Enforcement actions over the past four years show a Eattern. The maps 
in figures D-5 through D-13, wliich were prepared by the Department of 
Conservation througb the Geographic Information S}'stems (GIS) office, 
illustrate enforcement activity that closely follows popualtion, 
development and industrial activity across the state. 
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I. BACKGROUND 

The modern environmental movement is commonly said to have beguy 
with the publishing and media popularizing of Rachel Carson's Silent Spring. 
Criminal prosecution gained momentum in the 1980's culminating toward tbe 
end of the decade with the upgrading of penalties for several federal 
environmental crimes and increased emphasis and resources within the 
Department of Justice for prosecution of environmental crimes. Increased 
interest on the federal leve1 was followed by burgeonin~ growth in state 
regulation and enforcement. As it appeared to some tftat civll enforcement was 
inadequate to deter environmental violations, attention was turned to criminal 
law. 

This staff study reEort is one step in a long progression of activities 
focusing on legislating changes in the application of criminal princi:ples to 
environmental violations in Maine. This series of activities began with the 
introduction of LD 1654, An Act to Facilitate Criminal Enforcement of the 
Environmental Laws, referred to the Joint Standing Committee on Judiciary of 
the 115th Legislature on April 24, 1991. No legislation in this area was enacted 
before adjournment of the Second Regular Session on March 31, 1992, although 
LD 2461, An Act to Increase Penalties on Deliberate Polluters, is still pending 
before the Legislature. At the request of both the Joint Standing Committee on 
Judiciary and the Joint Standing Committee on Energy and Natural Resources, 
this report was prepared after the adjournment of Hie Second Regular Session. 
The Committees requested the report in recognition of the fact that more 
information re~arding criminal enforcement of environmental laws is needed for 
thorough consideration of the new bill, LD 2461. The September 1, 1992 date for 
completion of the study was chosen to allow discussion of the report's 
information at the Special Session that, in March, was anticipated to be held later 
in September. 

A. LD 1654, An Act to Facilitate Criminal Enforcement of the Environmental 
Laws 

The Department of the Attorney General requested Representative Treat of 
Gardiner, Representative Jacques of Waterville, Senator Gauvreau of 
Androscoggin and Representative Marsh of West Gardiner to sponsor legislation 
in the First Regular Session of the 115th Le~lature for the purpose of making 
enforcement of the existing environmental laws easier. The Department 
submitted LD 1654, An Act to Facilitate Criminal Enforcement of the 
Environmental Laws, for five specific purposes. First, the bill increases state 
penalties to make them more consistent with federal penalties for environmental 
crimes. Second, the bill expands the enforcement tools available to the State by 
increasing the classification of environmental violations from Class E (the 
current cfassification found in the general violations section) to Class C, which is 
the Maine equivalent of raising tfi.e classification from misdemeanor to felony 
status. These expanded enforcement tools are: the ability to use the Grand Jury 
to investigate complex environmental cases, the longer statute of limitations 
(from three years to six years) to discover and develop complex cases, and the 
movement of criminal cases - often very complex and time consuming - from 

1susan Hedman, Expressive Functions of Criminal Sanctions in Environmental Law", The George 
Washington Law Review, 59 (1991), pp. 891-892. 
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District Court to Superior Court, where civil environmental cases are litigated. 
The third purpose behind LD 1654 was to add to the statute a state of mind or 
required criminal intent for environmental violations. The current general 
statute mentions no culpable mental state; the bill added in the three highest 
culpable mental states of "intentional," "knowing" and "reckless." The 
Department of the Attorney General's fourth purpose in proposing the bill was 
to add the culpable mental states of "intentionally" and "recklessly" for 
conviction of records falsification and criminal hazardous waste violations. 
Fifth, the bill was intended to improve the State's ability to remedy 
envirorunental harm following a cnminal conviction by expanding the 
restitution provisions of the Criminal Code. 

LD 1654, because of its focus on the criminal aspects of the subject, was 
referred to the Joint Standing Committee on Judiciary. The Committee held a 
public hearing on the bill on May 8, 1991. Supporters testifying at the hearing 
mcluded the sponsors and reyresentatives of the Department of the Attorney 
General, the DeP.artment o Envirorunental Protection, and the Natural 
Resources Councll of Maine. Testifying in opposition to the bill were 
representatives of Bath Iron Works, the ~aine Association of Realtors, and the 
~aine Chamber of Commerce and Industry. A representative of the Maine 
Motor Transport Association testified neither for nor against the bill, but 
provided information about the bill's application. Determining that the 
legislation would need more of the Committee's time than was available in the 
First Regular Session, the Judiciary Committee requested the leave of the 
Legislative Council to hold the bill until the Second Regular Session of the 115th 
Legislature. Althou~h the Committee had hoped tliat the opposing parties 
interested in the bdl would use the interim to work on reducing their 
differences, no agreements were reached. In January of 1992, the Judiciary 
Committee reopened deliberations on the bill. The Department of the Attorney 
General submitted a proposed amendment in response to concerns raised in 
opposition to the bill. In late January, a 7-member majority of the Committee 
reported out an amendment to the bili (Committee Amendment "A" toLD 1654), 
the 6-member minority voted Ought Not To Pass. After lengthy debate in the 
House of Representatives on February 25 and March 3, the bill was recommitted 
to the Judtciary Committee to address concerns raised in the debate. 
Recommittin~ the bill also gave the Energy and Natural Resources Committee 
an opportumty to provide background iiiformation regarding the underlying 
envirorunental laws and to comment on the bill prior to floor debate. The 
Judiciary Committee reconvened on the bill, but ultimately sent three reports to 
the floor: Two committee amendments (Report A: Committee Amendment "B" 
to LD 1654, 8 members supported; Report B: Committee Amendment "C" to LD 
1654, 3 members supported) and one Ought Not To Pass report (Report C, 2 
members supported). The Ought Not To Pass report was accepted in the House, 
while the senate adopted Report A, Ought to Pass as Amended by Committee 
Amendment "B". The major differences between Committee Amendment "B" 
and Committee Amendment "C" are the following: 



• Environmental Crimes 3 

• Committee Amendment "B" raised the following activities to a Class 
C crime: 

• 
• 

• 

illegally handling any special wastes for a commercial purpose; 

discharging any pollutant into the waters of the State for a 
commercial purpose, with the exceptions of certain agricultural 
practices and activities associated with the use, construction, 
maintenance and emergency repair activity for forestry and 
municipally maintained roads; and 

emitting any air contaminant from a stationary source for a 
commercial purpose. 

• Committee Amendment "C" raised to a Class C crime: 

• transporting any hazardous substance or special waste without 
having a required license or permit, transp_orting any hazardous 
substance or special waste to a location that does not, in fact, have a 
required license or permit for handlin$. that waste, and accepting 
such waste for disposal or storage Wlthout a required license or 
permit. 

• Committee Amendment "B" limited the authority to prosecute 
crimes under the new subsection to the Attorne:y: General. It also provided 
an affirmative defense similar to the unavoidable malfunction provision 
that currently applies to civil penalty actions. Committee Amendment "C" 
contained neither provision. 

The bill and all its amendments eventually died between the House and the 
Senate when no further action was taken on it; LD 2461 was introduced on 
March 30, 1992 as possible compromise legislation. 

LD 1654 and it's Amendments are included in Appendix B 

B. LD 2461, An Act to Increase Penalties on Deliberate Polluters. 

LD 2461, An Act to Increase Penalties on Deliberate Polluters, sponsored 
by Representative Marsh of West Gardiner, Senator Gauvreau of Androscoggin, 
Representative Treat of Gardiner and Representative St. Onge of Greene, arose 
out of the many discussions involving LD 1654. It raises specific environmental 
crimes from Class E crimes to Class C crimes, while providing for specified 
exemptions from the higher classification. The bill was referred to the Judiciary 
Committee in the House on March 30, 1992; the Senate did not refer the bill to a 
committee. On March 31, both bodies of the Legislature approved the joint 
order proposing to carry over the bill until the next special session of the 115th 
Legislature. 

LD 2461 is included in Appendix B. Appendix C is a comparison of LD 
2461 and the current law. 
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C. Staff study 

The Joint Standing Committee on Energy and Natural Resources and the 
Joint Standing Committee on Judiciary together requested a staff study on 
enhancement of penalties for environmental crimes. The chairs of the 
Committees sent a joint letter to the Legislative Council on March 30, 1992 
requesting the assignment of staff within tlie Office of Policy and Legal Analysis 
to collect background information for consideration of LD 2461 for use during 
the next special session. The chairs suggested that the data to be collected 
include information about past violations and enforcement actions in Maine, 
information regarding similar laws in other states and on the federal level, and a 
discussion of criminal law concepts applicable to criminal environmental law 
interpretation and enforcement. See request letter in Appendix A. This report is 
the product of the Office of Policy and Legal Analysis efforts to provide useful 
information to the Legislature as requested in March of 1992. 
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II. Criminal Law Concepts 

This section describes the nature of criminal law, the elements of a 
crime and the distinction between crimes and civil violations. Where 
relevant, these issues are related to the Maine Criminal Code, (Title 17-A 
of the Maine Revised Statutes Annotated) 

A. What is a crime? 

A crime is an act or failure to act that is in violation of statute and 
that may be punished by fine and, in most cases, imprisonment for an 
individual and by fine for a corporation. . 

B. Purposes of criminal sanctions 

Criminal law is the exemplification of the manner in which a 
society: declares those acts that 1t considers so morally reprehensible as 
to be deserving of public censure and punishment. It is distinguished 
from civil :prohibitions by the nature of its punishment, stigma, 
community JUdgment through the ri~t to a jury trial and the thought 
that a criminal owes a debt to society. 

Modern sentences for criminal violations extend far beyond the 
traditional sanctions of fines and imprisonment. This expansion has 
included conditions such as compensation to victims, published 
apologies, community service, and payment of government costs. 

The purposes of criminal punishment have been described as 
prevention or deterrence, incapacitation (removal of the offender from 
society), just punishment and rehabilitation. However, in any 
philosophical discussion of the purposes of criminal punishment, 1t 
becomes clear that the relative importance placed on these objectives 
varies widely from one commentator to tlie next. Even the United 
States Sentencin~ Commission divided over whether the principal aim 
of criminal sanctions ought to be based upon the offender's culpability 
and the resulting harm or on the level of pu~shment necessary to 
effectively reduce the likelihood of future crime. 

Almost all commentators agree that a criminal statute meets none 
of its purposes if it is not enforced.4 

2Peter Low, Criminal Law (St. Paul, MN: West Publishing, 1984), p. 46 

3united States Sentencing Commission, Federal Sentencing Guidelines Manual, (December 1991), p.3 

~. Kuruc, "Putting Polluters in Jail: the Imposition of Criminal Sanctions on Corporate Defendants 
Under Environmental Statutes", Land and Water Review, 20, (1985}, p.lOl. 
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C. Optimal penalty theory 

Some theorists, usually coming from a background in the field of 
economics, maintain that the purpose of criminal punishment should 
be to minimize the costs of illegal conduct including all remedial, 
detection and rrocedural costs. Under this theory, sometimes referred 
-to as optima penalty theory, fines produce the optimal level of 
prevention when they equal the costs to society of the violation plus 
the cost of detecting violations, divided by the probability of 
detection. Penalties imposed in the economic arena that are too small 
will be absorbed as a cost of production. Penalties that are too high 
will result in overprevention which increases the cost of production 
thereby reducing demand for the product, penalizing labor, and 
inhibiting expansion. These theorists may view crimimil. fines

5
as no 

more effective than civil fines in ensuring maximum compliance. 

The optimal use of nonmonetary sanctions is viewed somewhat 
differently. Under this theory nonmonetary sanctions are appror.riate 
when monetary sanctions are inadeguate to deter the prohibited 
activity. This may happen if the size of the violator's assets are smaller 
than the monetary sanction, there is a high probability of escaping 
sanctions, there is an independent high level of private benefits gamed 
from the illegal activity, there is a high prob~ility of the act resulting 
in harm or tne magnitude of the harm is high. 

D. Elements of a crime 

The four basic elements of a crime include the forbidden conduct, 
the attendant circumstances required, intent and causation. (17-A 
:MRSA§32) 

1. The act. The first element of a crime is an act or failure to act that 
is in violation of statute. In older times, common law crimes 
existed that consisted of acts declared crimes by the courts, rather 
than the . legislature, based upon long-standing standards of 
community moral expectations and understandings. Under the 
Maine Criminal Code, which became effective in 1976, common 
law crimes no longer exist in Maine. (17-A :rv.IRSA §3-A) The 
more generally applicable crimes are categorized in the Criminal 
Code; however, many crimes are specifically identified outside of 
that code/ 

2. Attendant circumstances. The second element of a crime involves 
the circumstances that must attend an act in order for it to be a 
crime. For example, the crime of robbery is 

5Michael Block, "Optimal Penalties, Criminal Law and the Control of Corporate Behavior", Boston 
University Law Review, 71 (1991). 

6steven Shavell, "Criminal Law and the Optimal Use of Nonmonetary Sanctions as a Deterent", 
Columbia Law Review, 85, No.5 (1985), p.1236-7. 

7 Margaret J. Reinsch and Jill Ippoliti, "Final Report: Penalties Outside the Criminal Code", Staff Report 
to the Joint Standing Committee on Judiciary, State of Maine 114th Legislature. (November 1990). 
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committed if a person commits or attempts to commit a theft and 
~t the same time the person recklessly inflicts bodily injury on 
another or takes any of a number of other actions involving the 
use of force against another. (17-A :tvffi.SA §651) Attendant 
circumstances are sometimes thought of as ~art of the criminal act 
rather than as a separate element of a crime. 

3. Intent. The third element of a crime is intent. Culpable intent is 
the state of mind of a person that justifies blameworthiness or 
criminal responsibility for the person's actions. Almost all crimes 
require some element of criminal intent. Terms commonly used 
in criminal statutes to describe a culpable state of mind include 
"intentionally," "willfully," "furposely," "knowingly," "recklessly," 
and "negligently." Crimina intent is sometimes referred to as 
mens rea. 

General principles. Crimes that specifically require no culpable 
state of mind are called strict liability crimes. Strict liability 
crimes require only that the person committed the acts that 
comprise the crime; the person's state of mind is irrelevant. 
Crimes identified as public welfare offenses (i.e. those created for 
the purpose of regufating activities that affect the public health 
and welfare) originated as strict liability crimes. No culpable state 
of mind is required because persons who have assumed the 
responsibility for the public health and welfare by engaging in a 
regulated activity may be presumed to have the responsibility for 
following the regulations provided for that activity. On the 
federal level, these principles were developed mostly in the area 
of food and drug regulations and have been applied frequently to 
environmental statutes. In United States v. DottelWeich, 218 U.S. 
57 (1910), the United States Supreme Court held that a state of 
mind is not necessary for a public welfare crime. A statute that 
appears to be a public welfare offense that does not have a 
specified required state of mind may be viewed by a court as a 
strict liability offense if no contrary legislative intent is specified. 9 
Likewise a court may look to the traditional nature of a crime to 
interpret the meaning of states of mind which are provided in the 
law. Environmentaf crimes are frequently viewed as falling 
within the category of traditional public welfare crimes with the 
result that some courts have adopted a broad definition of 
specified states of mind when determining legislative intent 
especially when interpreting the kind of culpable mental state that 
is necessary to conv1ct corporate owners and managers for the 
actions of lower level corpp0ate employees. (See United States v. 
Park, 421 U.S.658 (1975))· (See also discussion of vicarious 
liability below.) 

SLow, op. cit., pp. 1-2 

9 Andrew Goldberg, "Corporate Office Liability for Federal Environmental Statute Violations", Boston 
College Environmental Affairs Law Review, 18 No.2 (1991). 

10Jane Barrett and Veronica Clarke, "Perspective on the Knowledge Requirement of Section 6928(d) of 
RCRA after United States v. Dee", The George Washington Law Review, 59 (1991), p. 872. 
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Intent is sometimes spoken of as being general or specific. These 
concepts are carried over from the concepts of common law 
crimes that no longer exist in Maine. General intent requires that 
the person had the intent to do a thing that the law prohibits. It 
does not require that the person know that the intended action is 
in violation of the law. In order to prove general intent it is not 
necessary to show that the person intencfed an exact result or 
harm. Specific intent requires that the person have an additional 
intent to perform some additional action or accomplish some 
additional result. For example, in the common law crime of 
burglary, it was necessary to show not only intent to enter the 
dwelling of another, it was also necessary to show that the person 
charged had the intent to commit a felony there. 

The Maine Criminal code. The Maine Criminal Code defines four 
culpable states of mind: intentionally, knowingly, recklessly and 
criminal negligence. 17-A :MRSA §35 defines these terms as 
follows. 

17 A §35. Definitions of culpable states of mind 

1. ''Intentionally." 

A. A person acts intentionally with respect to a result of his 
conduct when it is his conscious object to cause such a result. 

B. A person acts intentionally with respect to attendant 
circumstances when he is aware of the existence of such 
circumstances or believes that they exist. 

2. "Knowingly." 

A. A person acts knowingly with respect to a result of his 
conduct when he is aware that it is practically certain that his 
conduct will cause such a result. 

B. A person acts knowingly with respect to attendant 
circumstances when he is aware that such circumstances 
exist. 

3. "Recklessly." 

A. A person acts recklessly with respect to a result of his 
conduct when he consciously disregards a risk that his 
conduct will cause such a result. 
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B. A person acts recklessly with respect to attendant 
circumstances when he consciously disregards a risk that 
such circumstances exist. 

C. For purposes of this subsection, the disregard of the risk, 
when viewed in light of the nature and purpose of the 
person's conduct ana the circumstances known to him, must 
mvolve a gross deviation from the standard of conduct that a 
reasonable and prudent person would observe in the same 
situation. 

4. "Criminal negligence." 

A. A person acts with criminal negligence with respect to a 
result of his conduct when he fails to be aware of a risk that 
his conduct will cause such a result. 

B. A person acts with criminal nee;,ligence with resrect to 
attendant circumstances when he fails to be aware o a risk 
that such circumstances exist. 

C. For purposes of this subsection, the failure to be aware of 
the risk, when viewed in light of the nature and purpose of 
the person's conduct and the circumstances known to him, 
must involve a gross deviation from the standard of conduct 
that a reasonable and prudent person would observe in the 
same situation. 

If a state of mind is specified in a statute, it refers to all of the 
elements of the crnne unless legislative intent indicates 
otherwise. Statutes outside the Code may specify other states of 
mind; however, the Code provides that in that case the element of 
intent is satisfied if the yerson acted intentionally or knowingly. 
Crimes where no state o mind is specified nevertheless require a 
culpable mental state unless the statute or legislative intent 
indicates otherwise. (17-A :MRSA §§34 and 35) 

4. Causation. The final element requires that the act be the cause of 
the result which the statutory provision was intended to prohibit. 
For exam~le, If A shoots ff intending to kill her out only 
wounding her slightly but B is killed when the ambulance taking 
her to the hospital. collides with a train, A's action is not thought 
to be the cause of B' s death if the wound by itself would not have 
caused B's death. Therefore A is not guilty of murdering B. (A 
would probably still be guilty of attempted murder, however.) 
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E. The Maine Criminal Code 

The Maine Criminal Code, Title 17-A, was enacted in 1975 and 
took effect May 1, 1976. The Code was developed by the Criminal Law 
Revision Commission to organize the State's criminal laws, to 
centralize uniform rules relating to the criminal law and to provide a 
classification scheme that would aid the Leg~l_rture in making policy 
judgments about the seriousness of an offense. 

The Maine Criminal Code is based on the Model Penal Code, a 
model criminal code that was proposed in 1962 by the American Law 
Institute and that forms the basis for the criminal codes in a number of 
states. It provides a classification scheme for crimes, a listing of 
substantive offenses and the general principles that apply to all 
crimes. Under 17-A MRSA §6 those general principles are made 
applicable to crimes contained in statutory provisions outside the 
Code unless a different treatment is clearly required. Environmental 
crimes created in Title 38, or elsewhere, are covered by these general 
principles unless the statute clearly requires a different treatment. 
General principles of Title 17-A that apply to crimes outside the 
Criminal Code include the Code's definitions, scheme of classification, 
statutes of limitations, procedural issues, liability of third parties, 
defenses, provisions relating to conspiracy, attempt and solicitation 
and provisions relating to punishments. 

F. How does a crime vary from a civil violation? 

Crimes vary from civil violations in several important respects. 
The most obvious difference is that the sanctions for violatin~ a 
criminal prohibition include imprisonment. A violation of a c1vil 
J>rohibition will not result in imprisonment although it can result in 
the imposition of significant monetary penalties and court ordered 
activities directed toward remedying the harm caused by the 
violation. If a monetary penalty is too high, however, it is possible 
that a court may consider it too punitive and consider it a criminal 
statute. A criminal conviction may also result in probation with 
conditions, such as public apology, court ordered remedial activities 
or community service. A civil- violation may not automatically 
authorize a court to require such actions or other equitable relief 
unless the statute specifically gives that authority. 

11Jon Lund "Maine Criminal Code: Introduction to the Proposed Code", Maine Revised Statutes 
Annotated, (St. Paul, MN: West Publishing, 1983), pp. 287-291. 
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The procedural aspects of the prosecution of a crime also vary 
considerably from tliose that apply to civil violations. The 
government is required in a criminal. case to prove its case "beyond a 
reasonable doubt. ' This is a much higher standard than the general 
civil standard of proof by "a preronderance of the evidence." A 
defendant in a criminal case is entitled to much greater procedural 
protection than in a civil case. A criminal defendant has the right _to 
avoid self-incrimination. A defendant has a right to have an attorney 
appointed if significant imprisonment is a possible sanction. Criminal 
investigations must be conducted much more carefully in order to 
ensure that the evidence obtained during the investigation can be used 
in court. 

Another important distinction between criminal and civil 
prosecution is the effect that the prosecution can have on the 
aefendant. In addition to the risk of imprisonment, a criminal charge 
is much more socially stigmatizing than a civil prosecution for both 
the defendant and the defendant's family. This can be true even if the 
defendant is ultimately acquitted. A conviction can jeopardize the 
defendant's ability to engage in a profession. This is esl'ecially true if 
the crime is a felony. Sometimes a conviction can result m the loss of a 
license. Conviction of a crime may discourage customers, and in some 
instances, conviction is grounds for limiting eligibility for benefits 
from and contracts with the federal government. (See discussion of 
listing, debarment and suspension, below.) 

Another distinction is the right to a jury trial. Under Article ill, 
Section 2, clause 3 and the 6th Amendment to the United States 
Constitution and under Article I, Section 6 of Maine Constitution a 
person charged with a crime is entitled to a jury trial. Juries are not 
available in District Court where Class D and E crimes are usually 
tried; therefore, if the defendant, in the trial of a Class D or Class E 
crime, requests a jury, the case is transferred to Superior Court. Article 
I, Section 20 of the Maine Constitution guarantees a jury trial in those 
civil cases where a jury trial was available prior to 1820. This right is 
usually available in sUits for damages, but does not apr.ear to give the 
right to a jury trial in the prosecution of civll violation of 
environmental laws. 
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m. Environmental Crimes in Maine 

This section describes the general provisions of Title 38 relating to 
environmental crime, provisions relating to hazardous waste and 
provisions regarding other environmental crimes that vary from the 
general penalty. 

A. The general penalty 

38 :MRSA §349 contains what is usually referred to as the "general 
penalties" for violation of environmental laws. Section 349 contains 
two general criminal penalties. 

1. Violation of laws, etc. 

Subsection 1 of section 349 makes it a Class E crime to violate 
" ... any provisions of the laws administered by [DEP], including, 
without limitation, a violation of the terms or conditions of any 
order, rule, license, permit, approval or decision of the [BEP] or 
commissioner" or to dispose of" ... more than 500 pounds or more 
than 100 cubic feet of litter for a commercial purpose, in violation 
of Title 17, section 2264." The minimum fine for a violation i.s 
$100; the maximum, $25,000 for each day of violation. A violator 
may be imprisoned for up to six months. 

Subsection 1 does not apply to actions covered in 38 :MRSA 
§1319-T which provides crim.mal penalties related to hazardous 
waste. (See below for discussion of §1319-T.) 

Section 349, subsection 2, provides civil penalties for the same 
actions. 

2. False reporting and tampering 

Subsection 3 of section 349 makes it a Class E crime to 
" ... knowingly make[ ] any false statement, representation or 
certification in any application, record, report, plan or other 
document filed or required to be filed or required to be 
maintained by any provision of law administered oy [DEP], or 
any order, rule, license, permit, approval or decision of the [BEP] 
or commissioner" or to "tamper[ ] with or render[ ] inaccurate any 
monitoring devices or method required by any provision of law, 
or any oraer, rule, license, perrrut, approval or decision of the 
[BEP] or commissioner" or to "fail[ ] to comply with any 
information submittal required by the commissioner pursuant to 
section 568, subsection 3 or section 1364, subsection 3." The fine 
for violation is a maximum of $10,000. A violator may be 
imprisoned for up to six months. 
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B. Hazardous waste 

38 :MRSA §1319-T provides criminal penalties for actions 
involving hazardous waste. 

1. Class C crime. Subsection 1 makes it a Class C crime knowingly 
to engage in any of the following activities with resl?,ect to any 
hazardous waste identified b:y BEP which the person ' ... believes 
may be harmful to human health or knows or has reason to know" 
that it has been so identified: 

• 

• 

• 

• 

Transport the waste without a required license or permit; 

Transport the waste to a waste facility knowing or 
consciOusly disregarding a risk that the facility does not nave 
the required license or permit; 

Handle the waste without the required license or permit; or 

Handle the waste at a location knowing or consciously 
disre~arding a risk that the location does not have a required 
perm1t for treatment, storage or disposal. 

Violation of subsection 1 may be punished by imprisonment 
of three to five years. A fine may be imposed up to $50,000 for 
each day of violation. 

2. Class D crime. Subsection 2 of section 1319-T makes it a Class D 
crime knowingly to engage in an:y of the following activities with 
respect to an:y hazardous waste iaentified by BEP that the person 
" ... K.nows or has reason to believe has been so identified or may 
be harmful to human health": 

• Establish, construct, alter or operate a waste facility without a 
required licenses or permit; 

• Handle or transport hazardous waste in violation of the terms 
of any condition, order, rule, license, permit, approval or 
decision of BEP or the commissioner witfi respect to handling 
or transporting hazardous waste; or 

• Give custody or possession of a hazardous waste to a person 
whom the person giving the waste knows or has reason to 
believe does not have a required license or permit or will 
transport or handle the waste in violation of the hazardous 
waste laws and rules. 

Violation of subsection 2 may be punished by imprisonment of 
one to three years. A fine of up to $25,000 may be imposed for each 
day of violation. 
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C. Other provisions of Title 38 

The general penalties in section 349 relate to the provisions of 
Title 38 administered by the Department of Environmental Protection. 
This study does not adaress prorubitions contained in Title 38 that are 
not administered by the DEP, for example harbor masters laws. 

Among the provisions of Title 38 that are administered by DEP, 
most of the profiibited activities contain no specific criminal or civil 
penalties, thereby inco~orating the general penalties in section 349. 
These l?rovisions include most air and water pollution violations that 
do not mvolve hazardous materials. 

A few prohibitions in Title 38 are accompanied by specific 
penalties that differ from section 349. For instance, 38 MRSA §841 
prohibits the operation of a dam in violation of an order of the 
Commissioner of DEP establishing a water level regime for the body of 
water. Subsection 3 of that section provides for violation a civil 
forfeiture of $100 to $10,000 for eacli dar of violation. This civil 
penalty is essentially the same as the civi penalty provided in the 
~eneral penalty section (section 349). Where those differences occur, it 
1s unclear which penalty governs. For instance, it is unclear whether 
the existence of a specific civil penalty in section 841 is surplusage or 
whether it is intended to prov1de the sole penalty for a v10lation of 
that section, thereby superseding the criminal penalties provided in 
section 349. Legal theories can be presented that would justify the 
supremacy of either the general or the specific penalties. A few 
prohibitions in Title 38 contain penalties completely separate from the 
general penalties in section 349 because the actions prohibited do not 
fall within the general prohibition language of section 349. For 
instance, section 1310-B makes it a Class D crime to solicit or accept or 

· ~ive a pecuniary benefit for the disclosure of certain confidential 
1nformation provided to DEP. 

Two prohibitions in Title 38 that vary from the general penalty 
merit mentioning. 38 MRSA §571 establishes a Class A crime for the 
intentional or l<n.owing contamination of water sources used for 
domestic purposes or public water supplies. The statute appears quite 
broad and has been in existence since 1878. Prosecutions under this 
section appear to be rare. None are cited in the Maine Revised 
Statutes Annotated. 38 MRSA §2604 provides a Class D crime for 
several actions related to the new motor vehicle emission inspection 
law that was enacted in the Second Re~lar Session of the 115th 
Legislature and goes into effect January 1, 1994. Neither of these 
sections make any cross-reference to section 349. 
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D. Other environmental violations 

30-A :MRSA §4452 provides penalties for violation of local land 
use ordinances. Among the ordmances covered by this section are 
shoreland zoning ordinances adopted pursuant to 38 :MRSA c. 3 (see 38 
:MRSA §444), waste water discharge licensing authority (see 38 :MRSA 
§413, subsection 3) and numerous other land use laws located in Title 
22 and Title 30-A. Section 4452 provides a civil penalty from $100 to 
$2,500 for violation of those ordinances witfi the possibility of 
enhancement to $25,000 if the same party has a previous conviction 
within the previous two years of violation of the same statute. The 
penalty may also be enhanced to twice the economic benefit resulting 
from the violation. Violations are prosecuted in the name of the 
municipality. 

Crimes contained in other statutes outside of Title 38 that might, 
in a broad sense, be considered "environmental crimes" have not been 
included within the scope of this report. 
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IV. Federal Environmental Crimes 

This section describes the federal criminal penalties for environmental 
violations, recent enforcement experience on tlie federal level and the role 
of federal sentencing guidelines. 

A. Federal Statutes 

The relative importance of environmental crime on the federal 
level has been gradually increasing over the last 20 years as the 
environment has assumed an increasingly important role in national 
public policy. Provisions of federal law criminalizing actions affecting 
the environment are numerous. A recent law review article lists 67 
separate prohibitio~ in federal law that can subject the violator to 
crrminal sanctions. The statutory structure of the prohibitions is 
relatively uncoordinate.fu One action could result in the violation of 
several different laws. The meaning of the laws, as interpreted 
through the federal court system, 1s evolving. Consistency of 
interpretation by the federal courts has not yet been achieved. 

A summary of the provisions of major federal environmental 
criminal laws is contained in Appendix D, Figure D-1. The major. 
sources of federal environmental criminal prosecutions are the Clean 
Air Act (CAA) (42 U.S.C. §7401 et seq.), the Clean Water Act (CWA) 
(33 U.S.C. §1251 et seq.), and the Resources Conservation and 
Recovery Act (RCRA) (42 U.S.C. §6901 et seq.). To a certain extent, 
federal prosecutors have also used traditional criminal laws of 
conspiracy, making false statements, mail and wire fraud, aiding and 
abetting and the Racketeer Influenced Corrupt Organization Act 
(RICO) statutes to prosecute environmental crimes where 
appropriate. These traditional laws are sometimes used because they 
provide for harsher penalties than are available under purely 
environmental criminal1aws.14 

B. Prosecutorial experience on the federal level 

Prosecution of environmental crimes on the federal level is a 
relatively recent phenomenon. The period of the 1980s was one of 
growth on the federal level, not only in the increasing number of 
environmental criminal laws, but also in the enforcement resources of 
the federal Environmental Protection Agency, in the numbf~ of 
prosecutions and in the total amount of punishment imposed. In 
recent years, federal enforcement statistics have leveled off. Some 

12Robert Adler and Charles Lord, "Environmental Crimes: Raising the States", The George Washington 
Law Review, 59 (1991) 

13Eva Fromm, "Commanding Respect: Criminal Sanctions for Environmental Crimes", St. Mazy's Law 
Journal, 21 (1990), p. 825. 

14:rbid., pp. 848-852 

15Richard Leon, "Environmental Criminal Enforcement: A Mushrooming Cloud", St. John's Law 
Review, 63, No.4 (1989), p.862. 
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commentators have hypothesized that the levlgng off is mostly 
attributable to a leveling of enforcement resources. 

Enforcement of environmental crimes on the federal level can lack 
a certain amount of cooperation. A former head of the Environmental 
Crimes Unit of the Land and Natural Resources Bureau of the 
DeJ?artment of Justice has described the period of the 1980s as one in 
whlch there was a natural tension between the EPA with the initial 
enforcement responsibility and the OOJ with prosecutorial 
responsibility. EPA investigators tended to believe that OOJ placed a 
low priority on environmental crimes, and DOJ believed tftat they 
were unable to prosecute some cases because EPA investi~atory 
methods did 

1
.not meet their normal expectations for cnminal 

investigations. 'I Although the relationship continues to improve, 
there still remain some inconsistencies among regional EPA offices 
with re~ard to the decision of which cases to pursue crim~~l 
prosecution and which to handle through the civil route. 
Investigation ordinarily begins at EPA; however, local United States 
Attorneys may also become involved in the initial investigation of 
environmental crimes. Although EPA has established guidelines for 
prosecution of environmental crimes, there is no central mechanism 
for uniform review to prioritize those cases that are actually brought 
to trial and to encourage nationwide consistency in treatment. EPA 
guidelines for enforcement priorities include ev1dence of culpability, 
extent of harm or threat, compliance with recordkeepin~ and reporting 
requirements, ftj~cfgard for environmental requirements, and 
deterrent value. , 

16 Adler and Lord, op. cit., p. 808. 

17Justin Starr, "Turbulent Times at Justice and EPA: the Origins of Environmental Criminal 
Prosecutions and the Work that Remains", The George Washington Law Review, 59, No. 4 (1991), pp. 
905-907. 

18John DeCicco and Edward Bonanno, "A Comparative Analysis of the Criminal Law of the 50 States", 
The Criminal Justice Quarterly, 9 No.4., (1988), p. 218. 

19Gregory Bibler, "Counseling the Client on Environmental Crimes", The Practical Lawyer, 37, No.5 
(1991) pp. 39-40. 

20The Maine Department of the Attorney General has issued a memorandum to DEP staff which 
contains criteria for evaluating whether cases should be pursued criminally or civilly. Criteria include 
the extent of the bann, the state of mind of the violator, history of the violator, economic motivation, 
impact on the regulatory program, involvement of the violator with other crimes, and the likelihood of 
prosecuting individual defendants as opposed to corporations. Department of the Attorney General, 
Memo, Maine's Environmental Criminal Statutes 1, (undated). The Board of Environmental Protection 
bas adopted a policy, with involvement from the Attorney General's Office, for DEP staff to determine 
when and how to enter into consent agreements. BEP, Enforcement Guidance Document: Administrative 
Consent Agreement Policy. The policy directs staff to consider the following factors: Environmental 
impact, cause and circumstances of a violation, corrective action once notified of violation, and prior 
violations within the past 5 years. 
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The Department of Justice, in 1991 issued prosecutorial guidelines 
to " ... give federal prosecutors direction concerning the exercise of 
Erosecutorial discretion in environmental criminal cases and to ensure 
that such discretion is exercised consistently nationwide." These 
gt!.idelines outline the factors that federal prosecutors should consider 
when deciding which cases to Erosecute. These factors include 
voluntary disdosure by the offenaer, cooperation by the offender, 
preventive measures and compliance programs of the offender, the 
pervasiveness of noncompliance, interna1 disciplinary action and 
subsequent compliance eiforts. The guidelines are intended to 
" ... encourage voluntary self-auditing,

2
felf-policing and voluntary 

disclosure of environmental violations." 

C. Federal statistics 

A recent review of federal enforcement activiry concluded that 
while recent years have seen increased numbers of referrals of cases 
from EPA to DOJ and a slight trend toward longer sentences of 
imprisonment, there is an apparent unwillin~ness of the "system" to 
bring indictments against powerful individuals in influential 
corporations, ~~d compliance with existing environmental laws 
remains poor. This same review indicated that the average 
corporate fine for an environmental crime was 60% of the maximum 
amount for a one day violation and the average individual fine was 
10% of the maximum. Although length of pf!son sentences was up, 
the amount of time actually served was down. 

According to statistics of the DOJ, for FY83 through FY92, 899 
federal criminal indictments were issued against indiviauals (618 or 
68.7%) and corporations (281 or 31.3%) for committing environment~! 
crimes. Of this total, guilty pleas or convictions were obtained in 676 
cases or 75.2% of the indictments. Over the same period a total of 387 
years, 5 months, 13 days of prison time was imposed, with 189 years, 7 
months, 11 days actually served. The number of indictments and the 
total amount of fines and prison sentences were relatively small in the 
early 1980s

2
and had increased approximately threefold by the end of 

the decade. :4 

21u.s. Department of Justice, "Factors in Decisions on Criminal Prosecutions of Environmental 
Violations in the Conduct of Significant Voluntary Compliance or Disclosure Effects by the Violator", 
(memorandum) July 1, 1991. 

22Adler and Lord, op. cit., pp. 789, 795. 

2~bid, p. 802. 

24sutchins, "Environmental Criminal Statistics FY 83 through FY 91", U.S. Dept. of Justice 
Memorandum, 1992. 
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D. Sentencing guidelines 

In response to a perceived need to improve the fairness and 
consistency of the federal sentencing system, the Sentencing Reform 
Act of 1984 (Title II of the Comprehensive Crime Control Act of 1984) 
established the United States Sentencing Commission as an 
independent agency in the judicial branch of the federal ~overnment 
with responsibility for develo~ing sentencing guidelines to be 
followed by the federal courts when sentencing convicted criminals. 
The purpose of the guidelines is to bring honesty, uniformit:Y

2 
.and 

proportionality in the sentencing for crimes at the federallevei.l5, 0 

The guidelines for imprisonment developed by the Sentencing 
Commission create categories of offense oehavior and offender 
characteristics (criminal liistory of the offender). The categories are 
combined in a table that indicates the range of suggested sentences for 
a particular offense. A sentencing judge may mak:e variations from the 
table for circumstances not taken into consideration by the guidelines, 
but those variations are subject to appeal. The ~idehnes for fines are 
established on the basis of offense level, provide fairly large variations 
and require the court to take a number of factors into consideration 
when determining the appropriate fine within the range. Factors 
taken into consideration include the seriousness of the offense, harm 
or loss to the victim, providing just punishment, providing adequate 
deterrence, the defendant's ability to pay, restitution or reparations 
defendant has made, f.27vious convictions, and "other pertinent 
equitable considerations. ' 

Chapter 2, Part Q of the guidelines covers offenses by individuals 
involving the environment. The categories of offenses are 1) knowing 
endangerment resulting from mishandling hazardous or toxic 
substances, pesticides or other pollutants, 2) mishandling of hazardous 
or toxic suostances or pesticides; recordkeeping, tampering, and 
falsification, 3) mishandling of other environmental pollutants; 
recordkeeping, tampering and falsification, 4) tampering or attempted 
tampering with a public water system, 5) threatened tampering With a 
public water system, 6) hazardous or injurious devices on federal 
lands, and 7) specially :protected fish, wildlife, and plants; smuggling 
and otherwise unlawfUlly dealing in fish wildlife, and plants. The 
guidelines identify a base offense 1evel for each category and provide 
for upward or downward level adjustments oased upon the 
circumstances surrounding the crime. 

25united States Sentencing Commission,(Manual) op. cit., p. 2. 

26 Although no comparable sentencing system exists on the State level, the Bureau of Air Quality of DEP 
has adopted a penalty assessment guideline to be used by staff when determining the level of penalty that 
is appropriate for a given violation. (Bureau of Air Quality, DEP, BAQC Penalty Assessment Guideline, 
2/6/92. 

27united States Sentencing Commission, (Manual) op. cit., §51.2(d). 
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Chapter 8 of the guidelines, which was newly adopted in 1991, 
provides sentencing guidelines for organizations, including 
corporations and other business entities. Chapter 8 is based upon the 
following principals: 

• 

• 

• 

• 

the organization must, whenever practical, be ordered to remedy 
the harm caused by the offense; 

if the organization operated primarily for a criminal purpose or 
by criminal means, 1t must be depnved of all of its assets not 
needed to pay legitimate debts; 

the fine should be based upon the seriousness of the offense 
(determined by the greatest of the pecuniary gain to the 
corporation, tlie pecuniary loss to the victim/public or the 
amount of the guideline offense level fine bible) and the 
culpability of the organization (determined by the preventive 
measures taken by the organization prior to the offense, the level 
of involvement of certain personnel and the organization's 
behavior after the offense was committed); 

probation is appropriate if needed to ensure the implementation 
of anot~g sanction or to reduce the likelihood of future criminal 
activity. 

The guidelines do not yet establish amounts for fines for 
organizations. This issue was postponed for further study and report 
in 1992. 

The sentencing guidelines apply only to prosecutions that were 
initiated after adoption of the g-tudelines. Persons whose prosecutions 
were initiated before the effective date of the guidelines are sentenced 
under _procedures in effect before the guidelines took effect. 
Sentencmg experience after the implementation of the sentencing 
~idelines indicates that the

2
9esult has been longer sentences of 

Imprisonment and larger fines. 

28Ibid., p. 347. 

29united States Sentencing Commission, "Federal Sentencing Guidelines: A Report on the Operations 
of the Guidelines System ... ", (1991). 
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V. Environmental crimes in other states 

This section provides an analysis of the environmental criminal 
penalties available under the laws of other states. 

A. Criminal penalties in other states 

Comparisons of state environmental laws are difficult. Published 
comparisons are usually restricted to the provisions in state statutes. 
The actual impact of states' laws upon environmental activity, 
however, is greatly affected by the importance placed upon 
enforcement by both the regttlatory agency and the prosecutorial 
agency. Likewise, treatment of environmental crimes by the state 
court system can have an important impact. 

The environmental laws of other states va:ry greatly as do the 
penalties that are imposed for viola~?lg;1 A detailed listing of all such 
laws would occupy many pages. , Figure D-2 in Appendix D 
contains a listing of maximum penalties for state environmental crimes 
based upon a compilation by the National Association of Attorneys 
General (NAAG). The charts categorize environmental crimes as 
hazardous waste, water pollution and air pollution. Other 
environmental crimes, a miscellaneous category in the NAAG 
com:pilation, have not been summarized because the subjects vary too 
widely to allow useful comparison. The maximum impnsonment and 
fine listed for each category in Figure D-2 is the maximum of all of a 
state's laws in that category even though the state may have more than 
one prohibition and more than one level of pumshment. For the 
purpose of comparison, a flat fine was treated the same as a fine which 
applies on a daily basis. Based upon the information contained in 
Figure D-2, it is possible to compare other state's penalties with 
Maine's. These comparisons are contained in Figure D-3 and are 
summarized as follows. 

Hazardous waste. In the category of hazardous waste, Maine's 
criminal penalties appear to be somewhat lower than 24 other 
states'. This difference is more pronounced for imprisonment 
(24>ME; 17<ME; 8=ME) than for either individual fines (23>ME; 
22<ME; 4=ME) or corporate fines (24>ME; 21<ME; 4=ME). 

Water pollution. In the category of water pollution Maine's 
length of imprisonment is lower than almost all other states' 
(41>ME; 3<ME; 5=ME). Maine ranks close to the middle of states 
in amount of fines in this category. While more states have higher 
individual fines than Maine, the highest number of states fiave 
fines equal to Maine's (17>ME; 12<ME; 20=ME). The same is true 
for corporate fines (17>ME; 13<ME; 19=ME). 

30surnrnaries of Federal and State Environmental Criminal Enforcement Statutes. National Association 
of Attorney's General. (1991) 

31John DeCicco and Edward Bonano, op. cit. 
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Air pollution. In the category of air pollution Maine's maximum 
length of imprisonment is lower than a majority of other states 
(26>ME; 19<ME; 4=ME). Maine's fines are equal to or higher than 
most other states for both individuals (6>ME; 29<ME; 14=ME) and 
corporations (8> !vfE; 28<ME; 14=ME). 

When evaluating these comparisons it should be noted that any 
summary of state's environmental crimes is complicated by the 
diversity of prohibitions among the states. A limitea cross check of 
the NAAG charts indicates a potential lack of reporting consistency in 
that some states' entries cover a wide range of crimes that affect the 
environment; for instance, New Hampslrlre's entries include 13 
separate water pollution violations with maximum imprisonment 
ranging from three months to one year, maximum individual fines 
ranging from $500 to $$25,000 per day, and maximum corporate fines 
ranging from $500 to $50,000 or $25,000 per day. Other state's entries 
show a narrow listing; for instance, Maine reported only the 
provisions of 381MRSA §§349 and 1319-T. 

A recent revision of Minnesota's environmental criminal law has 
received some attention. Minnesota's revision coordinates its 
environmental criminal statutes, authorizes pollution control agencY. 
staff to issue administrative field citations, oroadens the State's civll 
and crimmrl powers and increases penalties for environmental 
violations. Other features of the law include a comprehensive 
definition of the term "knowingly" that specifically provides that 
knowledge does not require that the person have knowledge of the 
law, regulations or applicable testing procedures. Under the new 
Minnesota law a "responsible corporate official" has knowledge 
justifying conviction of an environmental crime if the official is an 
official of the corporation, not just an employee, has direct control or 
supervisory: responsibility for the activities related to the violation and 
the person had information that would lead a reasonable and prudent 
person in the official's position to learn the facts. The new faw also 
provides an exemption from criminal liability for air and water 
violations when notice is given to the state agency and action is taken 
promptly to remedy the violation. 

32American Bar Association, "Special Committee on Environmental Crimes", 1991 Annual Report, 
(1992), p. 155. 
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B. Enforcement in the states 

Enforcement of environmental crimes on the state level is 
characterized by a lack of coordina~gn among jurisdictions and 
uneven enforcement of existing laws. States vary widely in the 
substance of their environmental laws and the overlying framework of 
criminal laws and procedure. The aggressiveness of enforcement of 
the laws is varied. Analytical comparisons are rare. This study was 
unable to locate any recent comprehensive comparisons of states' 
actual experience with the prosecution of environmental laws. Onll 
one report was located containing information about another states 
enforcement record. A 1990 review of Massachusetts' criminal 
enforcement activity indicated that between January 1987 and June 
1990 the Massachusetts Attorney General reported 18 successful 
environmental criminal prosecutions. Massachusetts, in 1989, created 
an Environmental Crimes Strike Force to combine staffs from both law 
enforcement and scientific areas of expe~ to improve the detection 
and investigation of environmental crimes. 

As an additional complicating factor, judicial interpretation of 
critical issues may vary from state to state. While many articles have 
been written about federal court interpretations of the provisions of 
federal environmental criminal laws, little has been written about state 
courts' decisions. In fact, environmental criminal laws are a new 
enough development that few cases would appear to have reached a 
state appellate court level. None have been decided by the Maine 
Supreme Judicial Court. 

33see Section VII.D.l of this report for a discussion of the literature analyzing states' experience with 
environmental enforcement. 

3~aymond Dougan, "State Environmental Enforcement Action", Massachusetts Law Review, (1990), p. 
118 
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VL Key aspects of criminal law 

This section describes various aspects of criminal law as they relate to 
environmental crimes. Where appropriate, comparisons have been made 
between Maine law, federal law, and the laws of other states. 

A. Criminalization of environmental violations 

The overarching guestion of environmental criminal law is 
whether environmental violations are the appropriate subject for 
criminal penalties or whether the goals of soc1ety with regard to the 
environment could be accomplished more effectively and more 
appropriately through use of the civil laws. 

Proponents of a role for the criminal law identify the potential 
seriousness of the harm caused by environmental violations, not only 
to the environment but also to human life and health and to property. 
They cite studies that indicate that public opinion considers 
enVIronmental crimes to be more serious than many other forms of 
serious crime.3b They believe that serious criminal penalties are 
necessary to affect changes in corporate ?~gavior that has traditionally 
been oriented toward maximizing profit'-' . Under these theories the 
fear of imprisonment is necessary 15efore some corporate officials will 
have sufficient incentive to fully educate themselv~ about their 
environmental obligations and tal<e actions to comply. Proponents 
sometimes argue for a reduced level of culpability in order to mcrease 
the effectiveness of criminal prohibitions, for instance a reduction in 
the required state of mind from "knowingly" to "recklessly" or 
"criminal negligence."38 

OpJ?onents indicate that environmental laws and regulations are 
seemingly endless, complicated, confusing and sometimes 
contradictory. They argue fhat most corporations are good citizens 
who try very hard to fulfill their environmental obligations. Most 
violations, they maintain, are minor and the result not of loose morals 
or evil intent but of honest mistake, lack of knowledge or 
understanding of the law or because of accident or an overriding 
necessity. Under this theory, the fear of criminal sanctions is so 
dramatic a deterrent that it also deters beneficial economic activity 
with marginal risks and restricts economic development. Opponents 
sometimes argue for an increased level of culpabih:tf to ensure that if 
criminal penalties are applied to environmental violations, they will 
involve only those persons whose actions were truly taken With an 

35Polls indicate 70% of the public favor jail for polluters. Hedman, op.cit., p. 889. 

36James Strock, "Environmental Criminal Enforcement: Priorities for the 1990's", The George 
Washington Law Review, 59, No.4 (1991), p. 922. 

37 Hedman, op. cit., p. 894. 

38 Anthony Celebrezze, "Criminal Enforcement of State Environmental Law: The Ohio Solution", 
Harvard Environmental Law Review, 14 (1990), p. 218. 
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intent to do evil deeds. 39 Arguments have also been made that 
criminal sanctions without an adequate level of intent violate the Due 
Process Clause of the U. S. Constitution and threaten democratic 
values by using criminal prosecution as a means of educating 
c<;>rpo~ate 

4
5mployees regarding the dangers of environmental 

v10lahons. 

B. Prosecutorial discretion 

The legislative branch of government makes the laws and the 
judicial branch adjudicates them, but it is the executive branch that has 
the responsibility to enforce them. One aspect of this enforcement 
responsibility is the concept of "prosecutorial discretion." Under this 
concept the prosecuting agency of government has the discretion to 
decide which violations of a law to prosecute and which not to 
prosecute and whether to prosecute criminally or civilly if there is an 
option. That discretion is absolute, and there is no way to challenge it 
unless the discretion is handled in an unconstitutional way (e.g. a 
prosecutor could not decide to prosecute only members of one racial 
group). A prosecutor may decide not to prosecute a case because the 
Iaw or evidence is murky, because the narm from the violation was 
slight or nonexistent, because the cost is high and resources small, or 
because priorities are on other types of crime. Such a decision does 
not violate constitutional rights. "(United States v. Batchelder, 442 U.S. 
114(1979); seealsoStatey.Pickering462A.1151 (Me.1983).) 

C. De minimus violations 

The concept of de minimus violations is derived from the Latin 
exrression de minimus non curat lex, "the law does not concern itself 
With small or trifling matters." The concept may be us4y by a court to 
dismiss a prosecution that causes minimal harm. The Maine 
Criminal Code, 17-A JMRSA §12, authorizes a court to dismiss a 
prosecution for a violation if it finds that the defendant's conduct was 
(1) within a "customary license or tolerance," not refused by the person 
whose interest was infringed and not inconsistent with the purpose of 
the law defining the crime, or (2) did not actually cause or tlireaten the 
harm sought to be prevented by the law or did so to a trivial extent. 

39Kevin Gaynor and Jodi Remer and Thomas Bartman, "Environmental Criminal Prosecutions: Simple 
Files for a Flawed System", The Villanova Environmental Law Journal, 3, No. 1 (1992), pp. 27-28. 

40Hedman, op. cit., pp. 878-899. 

4 1John Ferdico, Ferdico's Law and Justice Dictionary (St. Paul, MN: West Publishing, 1992), p. 132. 
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D. Vicarious liability 

The concept of "vicarious liability" is a principle of law by which a 
person may be found criminally liable for actions of another person 
based u~on the relationship between the two persons. Ordinarily, the 
relationship between the two persons is that of employer and 
employee. In the context of environmental crimes, it usually relates to 
the relationship between a corporation and its employees, the 
relationship between a superv1sor or corporate manager and 
employees of the corporation, or the relationship between partners in 
an enterprise. Issues of vicarious liability arise when the prosecution 
seeks to charge an organization or a supervisor or manager within the 
corporation for environmental violations taken by an employee of the 
organization. This action is usuallY. taken on the tfieory that a 
manager or supervisor had responsibility for the activity that resulted 
in the violation, could or should have known of the actions of the 
violating employee or could or should have taken a more active role in 
enforcing the expectations of the organization that employees be 
aware of and follow environmental requirements. This theory is 
usually referred to as the "responsible corporate officer" doctrine. In 
the context of criminal law, the responsible corporate officer doctrine 
arose primarily in the area of strict liability crimes (see discussion of 
criminal intent above). The principle has been applied by federal 
courts in environmental crimmal cases in order to find the level of 
intent (usually knowing) specified in the statute in the conviction of 
corporate off1cials not actually engaging in the prohibited activity. 
Some commentators have argued tliat the use of the responsible 
corporate officer doctr~e is inappropriate when a statute specifies a 
required state of mind. The CAA and the CW A provide for liability 
of responsible corporate officers by including them within the 
definit10n of "person." Neither of these statutes provides a definition 
of who falls within the meaning of responsible corporate officer. (42 
USC §7413(c)(3) and §1319(c)~j) RCRA does not specifically mention 
responsible corporate officers. 

Under the responsible corl?orate officer doctrine, corporate 
officials have been found criminally liable based upon a number of 
different theories. The standards for what constitutes a responsible 
corporate officer have been developed almost entirely through case 
law, and courts have not always been consistent. Some courts have 
imJ?OSed criminal liability based upon the corporate officer's position 
within the organization. A more likely theory is based upon the 
officer's responsibilities within the organization. It those 
responsibilities include the activities that constitute the violation or 
prevention of those activities, a court may be willing to find or infer 

42Karen Hansen, "Knowing Environmental Crimes", William Wtchell Law Review, 16 (1990). 

43see Barrett for comprehensive discussion of the RCO doctrine as related to RCRA. 
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knowledge of the activities. "Willful blindness," purposefully 
ignoring evidence of violations within the organization, may also be 
used by a court to find or infer knowledge. Tft.e state of mind may be 
inferred if the corporate official refused to receive information about 
the illegal activities or created an atmosphere that indicated to other 
employees that illegal activities would oe tolerated or expected or 
because the official's position in the corporation required an 
awareness of the type of activities where the violation occurred. 

Criminal statutes ordinarily provide "no person may .... " The 
term "person" almost always explicitly or implicitly includes 
organizations; however, the provisions of the criminal law frequently 
do not specifically address the state of "mind" that is necessary to 
convict an entity that has no mind as we ordinarily think of that term. 
The usual method of establishing the necessary state of mind is 
through the state of mind of the agents of the organization that 
actually engaged in the illegal activity. 

Theories of vicarious liability are sometimes addressed through 
definition of a statute's requirement of knowledge as a state of mind. 
Two recent federal cases have discussed this requirement in a RCRA 
context. The United States Court of Appeals for the Sixth Circuit has 
ruled that knowled~e of RCRA' s perrru.t requirements is not necessary 
for a criminal conviction of disposing of J:iazardous waste without a 
permit. U.S. v. Dean, No. 91-5970 (6th Cir. 7 /8/92). The Ninth Circuit 
has ruled that knowledge of permit status is necessary for conviction 
of transportation of hazardous waste to an unlicensed facility. U.S. v. 
Speach, No 90-50708, (9th Cir. 6/29 /92). Federal Courts of Appeals 
have ruled inconsistently on the issue of corporate officer liability, and 
petition for review of the issue has been made to the United States 
Supreme Coun; Production Plated Plastics Inc. v. U.S., 91-1869 cert. 
filed 5/20/92. 

The Maine Criminal Code, 17-A :MRSA §§60 and 61 provide the 
standards for imposition of vicarious liability in Maine. Section 60 
provides that an organization (corporation, partnership or 
unincorporated association) is guilty of a crime if: (1) it fails to 
discharge a duty prescribed by law and the omission is prohibited by 
the criminal code or designated a criminal offense or (2) conduct 
constituting a crime is engaged in by an agent of the organization 
acting witfiin the scope of agent's office or employment. Section 61 
specifies when an individual may be criminally liable for conduct on 
behalf of an organization. It provides that an mdividual is criminally 
liable for conduct the person performs in the name of an organization 
to the same extent as if the conduct had been performed in his own 

44(See Muchnicki for comparison of differences among U.S. Courts of Appeal regarding interpretation 
of the meaning of "knowingly.") 
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name. It also provides that an agent of an organization who has 
primary responsibiliry for a duty to act is criminally liable if he 
recklessly fails to perform the reqmred act. 

Section 61 appears to make a distinction between actions of 
employees and a failure to perform a duty. That section does not 
appear to subject to criminal liability superviSors, managers or officers 
oi an organization for conduct performed by other employees of the 
organization. However, where a duty has not been performed, section 
61 places criminal responsibility wtth the agent of the organization 
havtng "frimary responsibility for the duty." It is unclear given 
section 6 , how the responsible corporate officer doctrine would be 
applied in Maine. There does not appear to be any case law in Maine 
on this issue. 

E. Felony I misdemeanor distinction 

Under Maine law Class A, B, and C crimes are felonies and Class 
D and E crimes are misdemeanors although the Criminal Code does 
not use those terms. A felony conviction subjects the offender to a 
possible term of imprisonment of one year or longer. There are several 
aistinctions between felonies and misdemeanors that are relevant to a 
discussion of the proper classification of environmental criffies. 

One distinction is the difference in treatment of the initiation of 
the prosecution. Class A, B and C crimes must be initiated by 
indictment through the Grand Jury process. (Maine Constitution, 
Article I, Section~ and 17-A 1vffi.SA §9, Opinion of the Justices, 338 
A.2d 802 1975).) In order to obtain an indictment, the prosecutor must 
bring the evidence against a person to a grand jury which hears the 
prosecutor's case and decides whether to issue an indictment based 
upon the evidence. Class D and E crimes are initiated by information 
or complaint. In order to bring a case, the prosecutor need only file 
papers with the court and serve notice on the person charged. 

A second distinction is that Class A, B and C crimes are tried in 
Superior Court; Class D and E crimes are ordinarily tried in District 
Court unless a jury trial is requested in which event the case is 
transferred to Supenor Court. 

A third distinction is the statute of limitations. The statute of 
limitations for Class A, B, or C crimes (other than criminal homicide in 
the first or second degree or certain sex crimes when the victim is less 
than 16 years old) is six years. For Oass D and E crimes the statute of 
limitations is three years. (17-A §8). 
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A fourth distinction is in the right to court-appointed counsel. An 
indigent defendant charged with a Class A, B or C crime is entitled to a 
court-aEpointed counsel For Class D or E crimes, the court is not 
requirea to appoint counsel for an indigent defendant if the court 
determines that in t~S event of conviction a sentence of imprisonment 
will not be imposed. 

Other consequences of a felony conviction that do not apply to a 
misdemeanor conviction include restrictions on the right to possess 
firearms (15 :tvffi.SA §393) and limitations on the right to engage in 
certain professions. 

F. Listing, debarment and suspension under Federal law 

Federal laws provide for additional repercussions beyond fines 
and imprisonment for organizations violating federal environmental 
laws. 

1. Listing. A facility is mandatorily listed by the federal government 
if it is owned, leased or supervised by a person convicted of a 
criminal violation of §113(c)(l) of the CAA or §309(c) of the CWA. 
A facility may be listed at the discretion of the listing official if 
there is continuing or recurring noncompliance with §113(2) of the 
CAA, conviction of violation of a state or local clean air or clean 
water standards, a federal, state or local civil ruling involving 
noncompliance with air and water standards, or viofation of an 
administrative order under the CAA or CWA. Listing applies 
only to the specific faciliry, not to its corporate relations. If a 
facility is listed, it is ineligible for all executive branch loans, 
grants and contracts. (40 CFR Part 15) 

2. Debarment. A facility may be debarred by the federal 
government for conviction or civil judgment of fraud or a criminal 
offense relating to a public or private agreement, antitrust 
violations, embezzlement, forgery or related activities or offenses 
indicating a lack of business integrity or honesty. Debarment 
applies to all divisions or other organizational elements of the 
oifending facility and may aEply to affiliates. A debarment 
results in government-wide exclusion from federal financial and 
nonfinancial assistance and benefits under federal programs and 
activities. (40 CFR §32.300 et seq.) 

3. Suspension. Suspension has the same effect as debarment but 
may be applied against a facility suspected of activities justifying 
deoarment pending the outcome of judicial or administrative 
proceedings. (40 CFR §32.400 et seq.) 

45Me. R. Crim. Proc. 44. 
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G. Extradition 

Article IV, Section 2, clause 2 of the United States Constitution 
reguires a State to extradite persons accused of "treason, felony, or 
otll.er crime" in another State. To implement that requirement, Maine 
and 46 other states have enacted the Uniform Criminal Extradition Act 
(15 :rviRSA chapter 9) which requires a governor of a state to surrender 
a person charged with a crime in anotfter state when so requested by 
the executive authority of the other state. Although extradition is 
available for all classes of crimes, it is ordinarily only pursued for 
felonies (Class A, B or C crimes in Maine) because the procedures are 
time-consuming and may not be worth the effort when only Class E 
penalties are at stake. Limited amounts of money are available in 
extradition accounts controlled by the district attorneys and there is 
reluctance to reduce the available funds by extraditing persons 
charged with Class E crimes. 

H. Defenses 

Criminal law provides that even though a person may have 
committed an act with the requisite intent to constitute a crime, 
additional circumstances may eXIst that will exonerate the defendant. 
These circumstances are called defenses. There are two types of 
defenses; regular defenses and affirmative defenses. The difference is 
important because the two are treated differently with regard to the 
burden of proving their existence. 

1. Regular defenses. A reg~.t1ar defense is an exonerating 
circumstance that, once raised, is treated like other elements of tlie 
crime and must be disproved by the prosecution beyond a 
reasonable doubt. Regular defenses provided in the general 
provisions of Title 17-A include: public duty, military duty, 
avoidance of competing harms, duress, defense of premises, 
defense of property, special relationships, law enforcement, 
defense of a person and consent of the victim. Specific criminal 
statutes may also provide for circumstances that constitute a 
defense to a crime. A regular defense is ordinarily raised by the 
defendant because the defendant is in the position to have the 
most information about the defense. (17-A 1v.IRSA §101.) 

2. Affirmative defenses. Unlike a regular defense, an affirmative 
defense, once raised, must be proved by the defendant by a 
preponderance of the evidence in order to entitle the defendant to 
an acquittal, for example, insanity is an affirmative defense. 17-A 
1v.IRS.A. §101 provides that an defense must be explicitly 
designated as an affirmative defense in order to shift the ourden 
of proof from the prosecution to the defendant. 
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Vll. Environmental enforcement actions in Maine 

The tables, maps and graphs that are discussed in the following 
sections can be found in Appendix D, and are referenced in the text as 
Figures D-4 through D-23. 

A. Overview 

Figure D-4 presents an overview of criminal and civil environmental 
enforcement actions resolved between July 1, 1988 and June 30, 1992 by the 
State and federal government. Figure D-4 indicates that 801 environmental 
enforcement actions have been resolved over the past 4 fiscal years, 
resulting in fines totalling $14,268,702 and 21 days of incarceration for one 
individual. The 3 criminal actions resolved during the period, which are 
discussed in more detail below, consist of one criminal action resolved by 
the federal government and 2 criminal actions resolved by the State. The 
remaining 798 enforcement actions consist of 1 civil action resolved b~ the 
federal government, 3 civil actions resolved jointly by the state and federal 
governments, 679 civil actions taken to enforce laws administered by the 
Department of Environmental Protection (DEP) and 115 civil actions tak(C 
to enforce laws administered by the Land Use Regulation Commission. 
The administrative and judicial actions taken to enforce laws administered 
by the DEP are reviewed in more detail in subsequent sections of this 
report. The 115 actions taken to enforce laws administered by the LURC 
are not discussed further in this report, however, because of their limited 
relevance to the substance of LD 2461. 

B. Criminal enforcement actions 

The 3 criminal enforcement actions listed in Figure D-4 are 
summarized below. 

•State v. Druce. On January 22, 1992, John Dix Druce pled no 
contest to two misdemeanor charges of violating the conditions of a 
wastewater license issued by the DEP while employed as the manager 
of the Spruce Point Inn in Boothbay Harbor. The violations involved 
intentional bypasses of the sand filter wastewater treatment system at 
the Spruce Point Inn. Mr. Druce received a six month suspended 
sentence and was fined $25,000, with $10,000 suspended. He was also 
placed on one year probation and ordered to perform 300 hours of 
community service work. (The maximum penalty for each license 
violation, as provided by 38 1\..fRSA §349, sub-§1, is $25,000 a day, plus 
imprisonment of up to six months.) State v. Druce, No. CR-91-18 (Me. 
Super. Ct. Lin. Cty., Jan. 22, 1992) 

46For the purposes of this report the tenn "civil action" includes non-criminal enforcement activities 
pursued through either judicial or administrative systems. 
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•Unite tates v. In ernational Pa er Com an . On July 3, 1991, 
International Paper Company pled gui ty in the United States District 
Court for the District of Maine to four felony violations of Title 42, 
United States Code, Section 6928 (the Resource Conservation and 
Recovery Act) and one felony violation of Title 18, United State Code, 
Section 1001. The violations included storing and treating hazardo].ls 
waste without a permit and making false material statements to both 
state and federal authorities regarding the generation and handlin~ of 
hazardous waste. The Court ordered International Paper to pay fines 
totallin~ $2,201,000. (The maximum fine for each violation of 42 U.S.C. 
§6928 lS $500,000 a day plus a Sf>ecial assessment of $200; the 
maximum fine for a violation of 18 U.S.C. §1001 is $500,000 plus a 
special assessment of $200.) United States v. International Paper Co., 
No. 91-00051-B (D. Me. July 3, 1991) 

•State v. Koslosk<S. On July, 12, 1990, Donald Koslosky pled 
guilty in Bath District ourt to 14 counts of falsifying monthly sewage 
treatment reports while serving as superintendent of the Bath sewage 
treatment plant. The falsified reports were submitted to the DEP 
between October of 1987 and October of 1989. Mr. Koslosky was 
sentenced to six months imprisonment, all but 21 days suspended, and 
was fined $2,000. He was also placed on one year probation and 
ordered to perform 200 hours of public service work. (The maximum 
penalty for each violation of 381v.IRSA §349, sub-§3, is $10,000 plus 
Imprisonment of up to six months.) State v. Koslosky, No. 90-00346 
(Me. Dist. Ct. 6, Batli.-Bruns., July 12, 1990) 

The State also resolved several criminal environmental actions prior to 
July of 1988. Although documentation of environmental enforcement 
actions becomes increasingly difficult the further back in time one looks, a 
summary of criminal environmental cases extending back to 1981 is 
presented below. 

•State v. Lipman Brothers, Inc. and Shaw. On February 7, 1983, 
Lipman Brothers, Inc., of Lewiston, was convicted in Cumberland 
County Superior Court of four counts of illegal disposal of hazardous 
materials and was fined a total of $50,000. Tfie illegal disposal 
involved discharges of 1200 gallons of ammonia into Portland Harbor 
between the dates of January 4, 1982 and January 7, 1982. Mr. Ray 
Shaw, an employee of one of the Lipman Brother's subsidiaries, was 
also convictea of 4 counts of illegal disposal of hazardous materials 
and was fined $4,000, with $3,500 suspended. (The maximum penalty 
for each violation of 38 :MR.SA §1306-A (now §1319-T), a Class C crime, 
is $25,000 a day plus imprisonment of up to five years.) State v. 
Lipman Brothers, Inc. and Shaw, No. CR-82-477 (Me. Super. Ct., Cum. 
Cty., Feb. 7, 1983) 
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• State v. Hinman and North Anson Reel Company. On March 12, 
1982, North Anson Reel Company and the corporation's Treasurer, 
Mr. Richard Hinman, pled ~ilty m Somerset County Superior Court 
to two counts of dischargmg a f?Ollutant without a license. The 
violations involved-discharging a chemical known as PQ-10, a wood 
preservative, into the Carraoassett River. North Anson Reel Company 
was fined $25,000. Mr. Hinman was fined $5,000. (The maximum 
penalty for a violation of 38 MRSA §413, as provided by §349, sub-§1, a 
Class E crime, is $25,000 a day plus imprisonment of up to six 
months.) State v. Hinman and North Anson Reel Co., No. CR-82-160 
(Me. Super. Ct. Som. Cty., March 12, 1982) 

•State v. Guilford Industries, Inc. and Ellis. On January 8, 1981, 
Guilford Industries, Inc., of Guilford, Maine, and Barry Ellis, of 
Parkman, Maine, pled guilty in Piscataquis County Superior Court to 
illegally dischargmg tris (2,3 dibromopropyl phospbate) into the 
Piscataquis River in 1979. Guilford Industries also f?lea no contest to a 
charge of knowingly corrupting waters used for aomestic purposes. 
Guilford Industries received a fine of $32,000. Mr. Ellis received a fine 
of $5,000. (The maximum penalty in 1979 for a violation of 38 Jv.IRSA 
§571, a Class A crime, was $50,000 for an organization (no fine 
established for a natural person for a Class A crime until 1991) plus up 
to 20 years imprisonment. The maximum penalty for a violation of 38 
Jv.IRSA §413, as provided by §349, sub-§1, a Class E crime, is $25,000 a 
day plus impnsonment for up to six months.) State v. Guilford 
Industries, Inc. and Ellis, No. CR-79-54 (Me. Super. Ct. Pisc. Cty., Jan. 
8, 1981) 

In addition to these cases, the State also resolved several criminal 
environmental actions during the 1970's, most of which resulted in 
acquittals. Based on the recollections of staff at the Department of the 
Attorney General, a wetlands filling case was prosecuted against two 
defendants in Rockland District Court (convicted in district court, but later 
acquitted in Superior Court), an oil spill case was prosecuted against a 
plastics company (acquittal) and a records falsification case was prosecuted 
against an mdividual employed at a /aper company waste treatment 
facility. In that case, the defendant ple guilty and received a suspended 
sentence. 

Several other criminal actions have been brought by the State that, 
although not prosecuted under the environmentaf statutes in Title 38, 
could be characterized as "environmentally related" criminal actions. In 
one case, a jury in Oxford County Superior Court found a local insulation 
company guilty of forging asbestos au sampling test results and forging a 
certi1ication of completion from a training course on asbestos remo4o/ 
techniques. The company was fined a total of $3,000. 

47 State v. United Insulation Co:q>., No. CR-87-350 (Me. Superior Ct. Oxford County, June 9, 1988). 
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In a second case, a laboratory hy~ienist hired to test airborne asbestos 
during an asbestos removal proJect in Waterville was convicted of 
attempted theft by extortion and sentenced to 7 days in jail for offering to 
conceal his knowledge 4§f an asbestos contaminated rug if the contractor 
were to pay him $500. In a third case, the Penobscot County Superior 
Court in December of 1986 found an individual ~iltv of perjury for 
making false statements while testifying under oath before the Board of 
Environmental Protection two years earlier. That conviction, which was 
affirmed by the Supreme Judicial Court of Maine in April~~ 1989, imposed 
a one year prison sentence, with all but 60 days suspenaed. 

C. Federal civil actions and joint state/federal actions 

Three civil actions were resolved jointly by the State and federal 
government during the four year period. Those joint actions, which 
resulted in combined state and feaeral fines of $1,448,000, involved 
violations of the federal Clean Air Act and state air quality laws by 
International Paper Corporation, violations of an air emission license by 
J.M.Huber Corporation and violations of the federal Clean Water Act and 
provisions of a National Pollutant Discharge Elimination System (NPDES) 
permit by the City of South Portland. 

In addition to those actions, at least one federal civil action is known to 
have been resolved during the period, although others may have occurred. 
The federal civil action includea in Figure D-4, which resulted in a $20,000 
fine against the City of Bangor for violations of the federal Clean Water Act 
and provisions of an NPDES permit, is the only federal civil action that 
could be adequately documented within the time permitted for this study. 
Three other federal civil actions which may have oeen resolved during the 
period were not included in Figure D-4 because documentation of tbose 
actions was not available from the Army Corps of Engineers or the 
Environmental Protection Agency prior to the time this report was printed. 

D. Enforcement of DEP laws; administrative and judicial actions 

The remainder of this report presents a review of actions taken by the 
State to enforce laws adminiStered by the Department of Environmental 
Protection, or rules, permits or licenses adopted or issued by the 
department pursuant to its authority under Title 38, section 341 et seq. 
Those laws, and the rules, permits and licenses adopted or issued by the 
DEP pursuant to those laws, regulate a wide range of activities affecting 
the environment, including those activities addressed in LD 2461; the 
disposal of certain types ot special wastes, the discharge of pollution into 
the waters of the State and the emission of air contaminants. 

48state v. Eason, No. 87-4769 (Maine District Court, Waterville, January 30, 1989). 

49state v. Vahsling, 557 A 2nd 946 (Me 1989). 
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This review, which includes all DEP enforcement actions formallY. 
resolved between July 1, 1988 and June 30, 1992, does not review in detail 
any actions taken to enforce environmental laws administered by other 
state agencies or any actions taken to enforce land-use or other 
environmental ordinances adopted by municipalities. Limiting this review 
to DEP enforcement actions resolved during fiscal years 1989, 1990, 1991 
and 1992 was necessary because the information on enforcement actions 
taken by the DEP prior to that £eriod5Wpears to be limited and, according 
to the DEP, is not totally venfiable. Agencies other than DEP whidi. 
administer and enforce laws regulating activities affecting the environment 
include, but are not limited to, the Land Use Regttlation Commission 
(LURC), which enforces planning, zoning and subdivision laws in the 
unorganized townships and plantations of the State pursuant to its 
authority under Title 12, section 681 et seq., and the Board of Pesticides 
Control, which enforces pesticide control laws statewide pursuant to its 
authority under Title 22, section 1471-A et seq. This review also does not 
include any violations resolved informally by the DEP through voluntary 
compliance. Violations that may be resolved informally include minor 
violations that can be easily corrected by the violator or that do not indicate 
any knowing or intentional culpability. In August, 1990, the DEP 
estimated that only about 10% of complaints of violations result in formal 
enforcement action. The remaining 90% of the complaints are either 
determined not to be violations or are violations fhat are resolved 
informally through technical assistance and voluntary compliance. The 
types of formal enforcement referenced in this report are: 

• Administrative consent agreements. The Department of 
Environmental Protection generally attempts to resolve environmental 
violations initially through the Board of Environmental Protection 
using the administrative consent agreement process. Administrative 
consent agreements, which must be approved by the Attorney 
General's Office, typically describe the violation(s), include an 
admission that the violation occurred, establish the monetary penalty 
and set forth any after-the-fact permit requirements or remedial 
actions. 

•Rule BOK actions in District Court. The Commissioner of 
Environmental Protection may proceed with a civil enforcement action 
in Maine District Court using ~ule 80K of the Maine Rules of Civil 
Procedure. Rule 80K permits a person who is not an attorney (but 
who has a certificate of familiarity with court procedures issued by the 
Commissioner of Human Services) to file a civil action in District 
Court to enforce certain environmental laws administered either at the 
state or the local level. Persons who exercise Rule 80K authority are 
usually certified employees of state agencies or municipal officers. 

50The DEP has noted deficiencies in data on Maine environmental enforcements. In their 1989 
enforcement report, the DEP stated that data for years prior to fiscal year 1989 came from a "myriad of 
sources and are not totally verifiable". 
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Title 38, section 342, allows the Commissioner of Environmental 
Protection to authorize certified employees of the department to bring 
civil actions in District Court using Rui1;~0K for violations of land use 
laws listed in Title 4, section 152, sub-§6. 

• Superior court consent decrees. Enforcement actions which are 
r-eferred to the Defartment of the Attorney General by the Department 
of Environmenta Protection are most commonly resolved b)7 the 
Department of the Attorney General as civil actions in Superior Court 
in fhe form of a court order and consent decree. 

• Criminal prosecutions. Acting on behalf of the State, the 
Department of the Attorney General has discretion to decide whether 
to file a case as a civil or a criminal enforcement action. As previously 
noted, the Department of the Attorney General has resolved two 
criminal cases mvolving violations of environmental laws since July 1, 
1988.0:.! 

1. Review of relevant literature 

It apJ?ears that few historical or quantitative analyses of environmental 
penalties have been performed at either the State or federal level. At the 
state level, Lerman (1981) evaluated the DEP's enforcement of four 
environmental statutes; the Site Location of Development Act, the 
Alteration of Coastal Wetlands Act, the Mandatory Shoreland Zoning Act 
and the Solid Waste Management Act. His evaluation was qualitative in 
nature, and focused mostly on the effectiveness of administrative S)TStems 
in the department through the use of case studies and interviews with staff 
and municipal officials. In a multi-state examination of hazardous waste 
crime in the Northeast, Rebovich (1986) reported very generally on Maine's 
experience with enforcement of state hazardous waste laws over an eight 
year period SJ?anning the late 1970's and early 1980's. That report was not 
an analysis of any one state's enforcement mechanisms, but focused on 
developing a profile of hazardous waste offenders regionally and gaining 
insights into interstate hazardous waste criminal networks. Also in 1986, 
the DEP submitted extensive testimony on its enforcement programs to the 
Joint Standing Committee on Audit and Program Review. The usefulness 
of that testimony as a tool for providing any historical insight into the 
DEP's enforcement program is limited, nowever, since the data is not 
!?resented in a manner comparable to more recent records maintained by 
the DEP and was never compiled or summarized. 

51Rule SOK authority was extended to the Land Use Regulation in the Second Regular Session of the 
115th Maine Legislature (PL 1991, c.687). 

52on August 4, 1992, a grand jury in Hancock County Superior Court issued an indictment against an 
Ellsworth resident for illegal transport of hazardous materials. The illegal transport of hazardous 
materials is a violation of Title 38, §1319-T, sub-§1, ~A, and is a class C crime. 
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Analyses that compare enforcement of environmental laws among the 
states are equally rare. In addition to work by Rebovich (1986), DeCicco 
and Sant' Angelo (1988) published a comparative analysis of the criminal 
environmental laws of tne fifty states which found uneven enforcement 
among the states and a lack of substantive uniformity among the states' 
environmental laws. That report lists the substantive and sentencing 
provisions of states laws pertaining to hazardous and toxic wastes, wat~r 
pollution and air pollution. More recently, the National Association of 
Attorneys General (NAAG 1991) has published a compilation of federal 
and state environmental criminal enforcement statutes. A summary of that 
compilation can be found in Appendix D, figure D-1 and D-2 .. 

At the federal level, empirical analyses of federal environmental 
enforcement efforts have been conducted or discussed by Cohen (1992) and 
Titenberg (1992), both of whom have published analyses of criminal 
sanctions imposed for violators of federal environmental laws. Those 
studies, and many of the studies previously mentioned, note the lack of 
systematic records on which to base an analysis of environmental 
enfor.c.ement activities and the scarcity of verifiable or consistent historical 
data.0::S The relative "newness" of the environmental laws is often cited as a 
cause for those problems and the limited amount of research in the field, as 
is the disparity among the states in the methods and resources used to 
enforce those laws. o4 

2. Data Sources 

Most of the information used in this section was obtained from the 
DEP or from the Department of the Attorney General, which maintains a 
fairly complete library of administrative consent agreements, consent 
decrees ana related material dating back to the early 1980's. Based on 
materials reviewed for this report, it appears that the first systematic 
recording and summarization of environmental enforcement actions began 
during fhe first half of fiscal year 1989, when the enforcement and 
Erocedures division within DEP began to record the name of each violator, 
the date each enforcement action was resolved, the bureau' that brought the 
enforcement action, the amount of fine imposed on the violator and the 
type of enforcement action taken (i.e., administrative consent agreement, 
consent decree, BOK judgment or criminal prosecution). In the second half 
of fiscal year 1989, prompted by legi~tion enacted during the First 
Regular Session of the 114th Legislature, the DEP began to prepare and 
publicly disseminate more formal monthly summaries of environmental 

53see Lennan (1981), Rebovich (1986), DiCicco (1988), Cohen (1992) and Titenberg (1992). The DEP 
also noted similar deficiencies in data on Maine environmental enforcements. In their 1989 enforcement 
report, the DEP stated that data for years prior to fiscal year 1989 came from a "myriad of sources and are 
not totally verifiable". 

54neCicco op.cit. 

55Public Laws of 1989, Chapter 110. 



38 Environmental Crimes • 

enforcement actions. Those monthly enforcement reports, along with other 
records maintained by the enforcement and procedures division, 
apparently constitute the only systematically collected record of DEP 
enforcement actions available and were an important source of data for this 
report. Improved reporting and record keepmg systems also allowed the 
department to subsequently begin issuing annual summary reports of state 
environmental enforcement actions. The first annual enforcement report, 
which summarized actions resolved during FY89, was issued by the DEP in 
August of 1989. Although the DEP also initiated a computerized 
enforcement tracking system at about that time, no information Irom that 
system was used in this report since implementation problems continue to 
hmit its usefulness as a recerd-keeping and analytical tool. 

The DEP developed and provided the data on the types of violations 
cited in each enforcement action discussed in this report and reviewed and 
revised the information characterizing the nature of remedial actions. 
Consent agreements and consent decrees on file at the De:partment of the 
Attorney General also served as source documents for information on 
actions during fiscal year 1989. Both agencies were very helpful in 
providing information and in assistin~ witli the verification of data and in 
resolving ambiguities created by conflicting or missing data. 

Although the record-keeping systems and the reliability of data on 
state environmental enforcement actions appear to have improved since 
1988, the manner in which summary data on enforcement actions is 
currently being collected created some difficulties in reconciling the 
individual enforcement actions and fines listed in the DEP's monthly 
reports against the total number of actions and fines presented in its annual 
enforcement reports. Complete collections of primary source documents 
such as consent agreements, consent decrees and judicial decisions are not 
located in any one rlace, and the methods used by the DEP to develop 
monthly and annua summary data from records of individual actions are 
not well documented. As a result, some minor discrepancies appear 
between the data presented here and data previously published bJ7 the 
DEP. The total actions and total fines contained in fhis report differ 
slightly from those listed in the department's annual reports for Iiscal years 
1989, 1990 and 1991. The discrepancy in the number of actions is small, 
about one percent, and is probab1Yc

5
attributable to a difference in methods 

used to sum enforcement actions. 6 The difference in total fines is also 
small, also about one percent, but its cause is uncertain. Undoubtedly, 
those differences could be fully reconciled by further discussions with tfte 
DEP. 

3. Fines as a measure of monetary sanctions 

The only quantitative measure of penalties imposed by enforcement 
actions that was available for this report was the monetary fine imposed on 
the vig~tor by the Board of Environmental Protection (BEP) or the 
courts. 

56por the purposes of this report, OPLA counted on enforcement action only once. The DEP, when 
compiling their annual enforcement reports, created a minor double-counting discrepancy by counting 
significant multi-media actions as separate actions by each of the bureaus involved. 

57 The term "fines", as used in this report, includes both criminal and civil monetary sanctions. 
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Several caveats must be stated about the usefulness of fines as accurate 
measures of the total economic cost of environmental sanctions. Several 
researchers who have attempted to assess the deterrent effect of 
environmental penalties have stressed the importance (and the d_Mficulty) 
of capturing the full economic costs of environmental sanctions. Only 
rarely do fines alone appear to capture the full cost of the sanction. 

Some of the factors that can contribute to either increasing or 
decreasing the real total cost of the sanction paid by the violator include 
stiEulatecf penalties (fines that are contingent on future actions by the 
violator), requirements to perform remedial work, the time value of 
money, tax considerations and suspensions of monetary penalties. 
Although the source documents specify the extent to which stipulated 
penalties may apply, the extent to which that were applied to reduce or 
mcrease the monetary cost of the sanction is not known. The costs incurred 
by a violator to perform remediation work, which was required in nearly 
65% of all DEP enforcement actions, are also not known. Converting fines 
from nominal dollars (presented here) to real dollars (inflation-adjusted 
dollars) becomes increasingly important in determining the real economic 
cost of a sanction, particularly for analyses that span long periods of time 
or that include large fines with payment schedu1es stretcli.ed over many 
years.59 The extent to which tax exemptions, or other tax considerations, 
and suspended fines reduced monetary cost of the sanction were not 
included in this review, since that information, although available for some 
enforcement actions, was not available for most actions. 

For these reasons, the data on fines presented in this report are not, 
and should not be interpreted as, estimates of the total economic cost of the 
sanctions or as an abso1ute measure of the punitive or deterrent effect of 
the sanctions. To the extent that fines are used in this report, they are used 
only to show aggregate fines for different types of violations or to compare 
relative differences in average fines imposea between different categories. 
Efforts to assess the deterrent effect of economic sanctions imposed on 
environmental violators would require substantially more information 
than is presently available. 

4. Discussion of administrative and judicial actions 

Fi~res D-5 through D-13 are maps of Maine, each of which shows the 
statewide distribution of one category of environmental enforcement 
action. These maps, which were prepared by the Department of 
Conservation through the Geographic Informations Systems (GIS) office, 
show a pattern of enforcement activity that closely follows population, 
development and industrial activity across the state. The large areas of the 
maps that appear to show little or no activity are, in fact, areas in which 
most land use violations are subject to enforcement by the LURC. Those 
areas appear blank since, as noted earlier, a review of LURC enforcement 
actions is not included in this report. 

58cohen (1992), Titenberg (1992) and U.S. General Accounting Office (1991). 

59 A December 1990 consent decree which imposed a $1,025,000 fine on Lincoln Pulp & Paper 
established a 10-year payment schedule. 
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With respect to actions taken to enforce laws administered by the DEP, 
Figures D-14 through D-23 summarize the administrative and judicial 
enforcement actions resolved between July 1, 1988 and June 30, 1992. 
Pending or otherwise unresolved actions are not included. The database 
used in this analysis includes, for each enforcement action, the date the 
action was resolved, the bureau at the DEP that brought the action, the 
type of action (consent agreement, consent decree, 80K judgment, or 
crrminal action), the name(s) of the violator(s), the type(s) of violations 
cited in the action, the location of the violation, an indication as to whether 
an after-the-fact permit and .remedial action was required, the total fine 
imposed, and residence (town and state) of the violator. For the purposes 
of this report, violations were categorized as violations of the Natural 
Resource Protection Act (NRP A), tl:ie Site Location of Development Act 
and laws governing underground tanks, surface oil spills, hazardous 
waste, air emissions, septage, solid waste (other than septage) and water 
discharges. 

As can be seen from Figure D-14, a large majority (88%) of the 684 
enforcement actions were resolved by the Board of Environmental 
Protection through the administrative consent agreement process. The 
remainder of the actions (12%) were resolved judicially, either by the DEP 
throush the 80K process (5.6%), or by the Attorney General through 
Supenor Court consent decrees (6.3%) or criminal actions (0.3%). The two 
criminal actions resolved by the State were discussed earlier in this report. 

Figure D-15 shows the number of enforcement actions resolved in each 
of the past four fiscal years, the total fines imposed in each year and the 
average annual fines. As can be seen, the 684 enforcement actions resolved 
over the past four fiscal years resulted in fines totalling $11,164,652. 
Although the data presented in Figure D-15 is useful for descriptive 
purposes, it is difficult to use this type of summary data to draw inferences 
about trends in environmental enforcement. Four years of data may not be 
enough to show longer term trends, particularly when annual increases 
and decreases are seen in almost all of the variables, and the number of 
cases resolved is not a particularly good measure for assessing trends. 
Meaningful insight into trends in enforcement activities would require an 
analysis that controls for such factors as the time taken to resolve 
enforcement actions, the number of violations that occur and the resources 
available to the agencies engaged in the enforcement activities. The only 
variable in Figure D-15 that maY: indicate a trend over the period is the 
total annual fmes imposed by administrative enforcement actions, which 
increases in each of the four fiscal years. 
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Figures D-16 and D-17 sugS'est that more than 90% of enforcement 
actions over the period were actions involving only one type of violation 
(single-media actions), and that nearly 50% of all actions resUlted in fines of 
less than $1,000. Enforcement actions involving multiple types of 
violations (multi-media actions) were relatively uncommon (less than 
10%), although they accounted for nearly half of all fines imposed. Nearly 
60% of the enforcement actions involved violations of the Natural 
Resources Protection Act. 

Figure D-18 compares average fines imposed in single-media 
enforcement actions to average fines imposed in multi-media enforcement 
actions. That comparison suggests that multi-media enforcement actions 
tend to result in larger fines. While the average fine for single-media 
enforcement actions was under $10,000, the average fine for multi-media 
enforcement actions was nearly $90,000. Figure D-18 also shows that 
multi-media enforcement actions, which comprise 8.5% of all enforcement 
actions, resulted in nearly half of all fines imposed over the period. 

Figure D-19 presents a more detailed break-down · of the 626 
single-media enforcement actions resolved over the period. From Fi~re 
D-19, it can be seen that 61% of the single media actions involved violations 
of the Natural Resources Protection Act (NRPA) and that the average fine 
of $1,121 for single-media NRPA violations is the smallest average fine for 
all types of violations. The hi~hest average fine for single-media violations 
are found in enforcement actions involving air violations (average fine of 
$78,000), water violations (average fine of $28,964), underground tanks 
(average fine of $23,895) and hazardous wastes (avera~e fine of $15,499). 
Figure D-19 also suggests that fines imposed throu~h JUdicial resolutions 
tend to be higher tl:l.an fines imposed through adnunistrative resolutions. 
For single-media violations, the average fine imposed in administrative 
resolutions was $6,799, while the average firie imposed in judicial 
resolutions was $35,371. 

Figure D-20 categorizes the enforcement actions according to the 
whether the violators were individuals, business entities, governmental 
entities or combinations or those groups. In most enforcement actions 
(52%), the violators were indiviauals. The average fine for those 
enforcement actions, which consisted mostly of single-media NRP A 
violations, was $1,555. In many other enforcement actions (39%), the 
violators were business entities. The average fine for violators who were 
business entities was $36,510. 
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Several factors appear to contribute to the difference in average fines 
between enforcement actions with individuals and enforcement actions 
with businesses. The tyJ?.es of violations in each of the groups are very 
different, as are the distnbution of fines within the grou::ps. For example, 
while actions with individuals typically involved violations that receive 
the lowest average fines (NRPA ana site law), actions with businesses more 
often involved the rypes of violations that receive the highest average 
fines. Actions with ousinesses included most of the air violations (84%), 
most of the water violations (55%), most of the underground oil tank 
violations (73%), most of the hazardous waste violations (93%) and many 
of the multi-media actions. In addition, the average of fines on businesses 
is affected by a relatively small number of eriforcement actions with 
relatively large fines. Eighteen of those 264 actions resulted in fines 
totalling $7,102,023; more than 70% of all fines imposed on businesses. The 
median fines shown in Figure D-20 indicate that 50% of the actions with 
businesses had fines of $5,000 or less, and 50% of the actions with 
individuals had fines of $750 or less. Both of those groups, individuals and 
business entities, appear to have received significantly bigher fines under 
judicial enforcement actions than under administrative enforcement 
actions. 

Figures D-21 and D-22, which summarize enforcement actions based 
on the residence of the violator, indicate that 11% of the actions involved 
out-of-state persons or business entities. Most enforcement actions 
involving out-of-state violators were resolved administratively (96%) and 
most of the out-of-state violators were from either Massachusetts (41 %) or 
New Hampshire (24%). The general distribution of violations among 
resident and out-of-state violators is similar; most being single media 
enforcement actions to enforce NRP A or Site Law violations. 

As previously noted, enforcement actions often included requirements 
for remedial actions. Figure D-23 shows that, in addition to fines, 
remediation was requirea in 65% of the enforcement actions. The 
requirement that a violator apply to the DEP for a permit "after the fact" 
was included in 18% of the enforcement actions. Both requirements, 
remediation and "after the fact" permits, were included in 5% of the 
enforcement actions, and 23% of tne enforcement actions included neither 
remediation nor after the fact permit requirements. 
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Vlll. Conclusion 

Although this review of criminal theory, criminal environmental law 
enforcement and environmental enforcement experience in Maine can provide 
insight into some of the issues raised during discussions on LD 2461 and LU 1654, 
questions as to whether certain actions should be criminalized or what the level of 
penalty should be for those actions implicate many socio-political questions 
which are not particularly susceptible to quantitative analysis. The level of 
criminal sanction imposed on certain types of behavior reflects the priority 
society places on discouraging that behavior, and determinin~ the appropriate 
level of penalty for certain types of environmental violations wtll requue society, 
through its Legislature, to make choices about how those violations compare to 
other types of antisocial behavior. While discussion of criminal law theones and 
a review of the historical record of environmental enforcement activities and 
sanctions can provide some context for those choices, decisions on ·criminal 
sanctions will ultimately reflect societal values and preferences, especially with 
respect to environmental crime and punishment in general. 
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Sen. Charles P. Pray, Chair 
Legislative Council 
115th Legislature 

MAINE STATE LEGISLATURE 
Augusta, Maine 04333 

March 30, 1992 

Re: · Staff study on environmental crimes 

Dear Senator Pray: 

The Joint Standing Committee on Energy and Natural Resources joins with the Joint 
Standing Cot1U11ittee on Judiciary to request a staff study on enhancement of penalties for 
en vin)(unental crimes. As you know, legislation attempting to revise the criminal sanctions for 
environmental violations has been the subject of many discussions, meetings and floor debates. 
A new bill (LD 2461) has been proposed to be held over until the next special session when 
legislators will have more time to understand the implications of each element. 

The Committees therefore request assignment of staff within the Office of Policy and Legal 
Analysis to collect background infonnation and analyze the proposals in the new bill and, if time 
pennits. others being advanced by interested parties. We suggest that the tasks to be perfonned 
in the staff study include: 

• Identification of violations and crimes currently codified in Title 38 of the Maine Revised 
Statutes Atmotated. An examination of land use violations located in Title 30-A may be 
useful for comparison and to ensure consistency; 

• Collection and analysis of data regarding environmental violations in Maine, including 
case studies of particularly egregious violations, and comparison of possible treatment of 
those violations under federal law or the laws of other states; 

• Collection of information regarding criminal penalties under federal law and in other 
states, including: prohibited activities; culpable mental states~ severity of potential 
penalties; imposition of penalties, including jail tin1e; necessity fo{felony status; 

• Review of model legislation prepared on environmental crimes; 



• Summary of criminal law concepts and their uses in the envirorunental enforc~ment 
arena, including: the use of affirmative defenses; culpable mental states; prosecutorial 
discretion; de minimus infractions; 

• Analysis of potential application of LD 2461; and 

• Collection and analysis of any other information that would be useful to the Legislature's 
deliberation on envirorunental crin1es. 

We would request that the staff report to both Committees no later than September 1, 1992. 

Thank you for your consideration. 

Sen. Bonnie L. Titcomb 
Senate Chair 
Energy and Natural Resources 

~ 
Rep. Paul F. Jacq s 
House Chair 
Energy and Natural Resources 
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115th MAINE LEGISLATURE 

SECOND REGULAR SESSION-1992 

Legislative Document No. 2461 

H.P. 1778 House of Representatives, March 30, 1992 

Approved for introduction by a majority of the Legislative Council pursuant to Joint Rule 27. 
Reference to the Conunittee on Judiciary suggested and ordered printed. 

EDWIN H. PERT, Clerk 

Presented by Representative MARSH of West Gardiner. 
Cosponsored by Senator GAUVREAU of Androscoggin, Representative TREAT of Gardiner 

and Representative ST. ONGE of Greene. 

STATE OF MAINE 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND NINETY-TWO 

An Act to Increase Criminal Penalties on Deliberate Polluters. 

(AFTER DEADLINE) 

Printed on recycled paper 
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Be it enacted by the People of the State of Maine as follows: 

Sec. 1. 38 MRSA §349, sub-§1-A is enacted to read: 

1-A. Criminal penal ties; C,_,l...,a"""'"s..,s_C,___c"""'r_,.i,.,me"""-.,.___A!;!__v-"-='i-"'o'-"l'-'a"-'t""'1"'-. o"'""n,___,oc:.f 
this subsection is a Class C crime. 

A. A person violates this subsection if that person,· in 
violation of this Title, a department ·rule or a significant 
term or condition of an applicable order, license, permit or 
approval of the department and for a commercial purpose, 
intentionally or knowingly: 

( 1) Disposes of incinerator facility ash, biomedical 
waste, waste oil, asbestos, asbestos-containing waste, 
}:{_astewater treat.!llellt___p_lant sludge, paper mill s_).uQ._g~ 

other sludge waste, contaminated soils, contaminated 
dredge spoils, spent filter media or residue, or debris 
or residuals from nonhazardous chemical spills; 

(2) Discharges a pollutant into the waters of the 
State from a direct discharge, excepting: 

(a) Agricultural activities 
accordance with best management 
forth in Title 17, section 2805, 

conducted 
practices as 

subsection 2; 

in 
set 

(b) Activities associated with the use, 
constructiop, maintenance or repair of a public or 
private road or way; or 

(c) Stormwater, noncontact cooling 
flume or process discharges that 
contaminated by a waste stream; or 

waters or 
are not, 

{2) Emits an air contaminant into the ambient air from 
a building, structure, facility or installation, except 
for usually anticipated excess emissions of a licensed 
contaminant emitted during cold start-ups and plant 
shutdowns. 

B. As used in this subsection, the following terms have the 
following meanings. 

( 1) "For a commercial purpose" means the discharge or 
emission as part of a business, industrial or 
commercial enterprise, for a fee or for other type of 
remuneration. 

Page l-LR3893(1) 

L.D.2461 
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(2) "Significant" means affecting the discharge of 
water pollutants or ·emission of air contaminants into 
the environment. 

(3) "Intentionally" and "knowingly" have the same 
meaning as established in Title 17-A, section 35; 

C. The department may not present or threaten to present 
criminal charges under this subsection to obtain an 
advantage in a civil or administrative enforcement action. 

D. The Attorney General has exclusive authority to bring a 
prosecution under this subsection. With respect to each 
case in which the Attorney General has initiated a criminal 
p_:t;,Q.§~tJ.on under ___t}1is s_v,Q.~tion, the Attorn~y Gen~ul 

shall, within 30 days of that initiation, and within 30 days 
of final resolution, file a written report with the 
Executive Director of the Legislative Council for 
transmission to the joint standing committees of the 
Legislature having_·jurisdiction over energy and natural 
resources matters and over judiciary matters containing a 
brief synopsis of the facts of the case and reference to the 
specific pollutants or contaminants involved. 

E. It is an affirmative defense to a prosecution under this 
subsection that: 

(1) The pollutant or contaminant that was discharged 
or emitted is licensed or does not require a license 
during operation~ 

( 2) The discharge or emission resulted substantially 
from a malfunction beyond the control of the 
defendant. There is no affirmative defense under tlti..s. 
p_aragraph if the malfunction was caused SJ..lbstantially 
by poor maintenance, reckless operation or any other 
reasonably preventable condition or __£reventable 
equipment breakdown; 

(3) The defendant has taken reasonable steps under the 
circumstances to minimize or prevent the discharge or 
emission; 

( 4) The defendant terminated the discharge __ or emiss.iQJ! 
as soon as reasopably possible; and 

( 5) The defend<,nt reported the discharge or emission 
to the departmen.t..!. 
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32 

It is prima facie evidence of compliance with subparagraphs 
(3) and (4) that the defendant complied with oral or written 
instructions by the department. 

F. It is an affirmative defense to a prosecution under this 
subsection that: 

(l) The discharge or emission was of a specific 
pollutant or contaminant that a license had not 
specifically prohibited or limited during normal 
operations; 

( 2) The defendant is otherwise lawfully licensed to 
discharge or emit pollutants or contaminants;· 

( 3) The defendant reported the discharge or emission 
to the department; and 

( 4) The department has taken no action to prohibit, 
limit or regulate that discharge or emission. 

G. The provisions of Title 17 -A, section 12 on de minimis 
violations apply. 

H. Notwithstanding Title 17-A, sections 4-A and l30L the 
fine for a violatio~n--~o=f--~t~h~i~s~~s~u~b~s~e~c~t~i~o~n~~m~a~y~~n~o~t~_e~x~c~e~e~d 
$25,000. 

Sec. 2. 38 MRSA §349, sub-§3, as affected by PL 1989, 
Pt. A, §40 and amended by Pt. B, §7, is repealed 
following enacted in its place: 

c. 
and 

890, 
the 

34 3. Falsification of environmental records. A person is 
guilty of criminal falsification of environmental records if that 

36 person intentionally or knowingly: 

38 A. Makes a fals~ material statement, representation or 
certification in a document filed with the department or 

40 required to be maintained by a person or entity other than 
the department pursuant to this Title, department rules or 

42 the terms and conditions of any applicable order, license, 
permit or approval of the department; 

44 

1() 
B. With intent to deceive the department, fails to monitor, 
sample or report any discharges or emissions of pollutants 
as required by· an applicable order, license, permit or 
approval of the department; or 
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2 C. With intent to deceive the department, fails to make any 
information submittal required by the commissioner under 

4 section 568, subsection 3 or section 1364, subsection 3. 

6 Falsification of environmental records is a Class C crime except 
that, notwithstanding Title 17-A, sections 4-A and 1301, the £ine 

8 m_ay not exceed $10,000. 

10 "Material," as used in paragraph A, means capable of affecting 
the course or. outcome of a licensing or other proceeding or 

12 capable of affecting the department's ability to monitor 
compliance under an ord~ license, permit or approval. 

14 
Sec. 3. 38 MRSA §349, sub-§3-A is enacted to read: 

16 
3-A. Tampering with a mon~toring device. A person is 

18 guilty of tampering with a monitoring device if that person 
intentionally or knowii19.l¥. tampers with or renders inaccurate a 

20 monitoring device or a device for sampling, preservati.on, 
handling or analytical measurement required by this Title, 

22 department rules or the terms and conditions of an order, 
license, permit or approval of the department. Tampering with a 

24 monitoring device is a Class C crime, except th~t~ 

notwithstanding Title 17-A, sections 4-A and 1301, the fine may 
26 not exceed $10,000. 

28 FISCAL NOTE 

~0 Raising the class of crime for violations of certain 
environmental laws will impact the correctional system. 

32 
Sentences imposed foJ· a Class C crime, unless 9 months or 

~4 less, must be served in a state correctional institution. The 
cost per sentence is $40,640 based upon an average length of stay 

36 of one year and 9 months. 

38 Sentences imposed for Class · E offenses must be served in a 
county jail facility. The cost per sentence for a Class E crime 

40 is $4,020 based upon an average length of stay of 67 days. The 
additional costs to the counties for housing each person 

42 sentenced under the Class E violations will require full funding 
by the State as a state mandate pursuant to the Maine Revised 

44 Statutes, Title 30-A, section 5684. The General Fund 
appropriations required l.o reimburse these costs can not be 

46 estimated at this time. 

48 The additional workload and administrative costs associated 
with the minimal number of new cases filed in the court system 
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can be absorbed within the budgeted resources of the Judicial 
2 Department. 

4 The additional costs associated with filing written reports 
with the Legislature can be absorbed by the Department of the 

6 · Attorney General utilizing existing budgeted resources. 

8 

10 

12 

14 

STATEMENT OF FACT 

This bill is intended to clarify the 
provisions of the environmental laws and 
enforcement of those provisions by the State. 

existing criminal 
to facilitate the 

The bill raises the class of crime for specific violations 
16 of the environmental laws from a Class E crime to a Class C crime. 

18 

20 

The bill further revises the language on falsification of 
environmental records. 

The bill further reclassifies the crimes of interfering with 
22 monitoring and testing devices and failure to provide information 

to be Class C crimes. 
24 
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Be it enacted by the People of the State of Maine as follows: 
2 

Sec. 1. 17-A MRSA §1322, sub-§3, 1JC-1, as enacted by PL 1989, 
4 c. 872, §s and c. 924, §13, is repealed and the f'ollowing enacted 

in its place: 
6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

C-1. "Environmental clean-up expense" means any reasonable 
expense incurred for products and services needed or used to 
remove any waste or pollutant discharged or caused to be 
discharged into the environment by the defendant. to restore 
the environment to its condition prior to the discharge of 
the waste or pollutant. and to dispose of the waste or 
pollutant in accordance with the standards under state and 
federal environmental laws. 

Sec. 2. 17-A MRSA §1322, sub-§3, 1JC·2 is enacted to read: 

C-2. "Expense of an emergency response" means reasonable 
costs incurred by a public agency in reasonably making an 
appropriate emergency response to the incident. but only 
includes those costs directly ar1s1ng because of the 
response to the particular incident. Reasonable costs 
include the costs of providing police, fire fighting, rescue 
and emergency medical services at the scene of the incident, 
as well as the compensation for the personnel responding to 
the incident. "Public agency" means the State or any 
county. municipality, district or public authority located. 
in whole or in part, within this State that provides or may 
provide police, fire fighting. ambulance or other emergency 
services. 

3 2 Sec. 3. 38 MRSA §349, sub·§ 1, as amended by PL 19 8 9, c. 8 2 0, 
§9, is repealed and the following enacted in its place: 

34 
1. Criminal penalties. A person is guilty of a criminal 

36 violation of the environmental laws if that person intentionally, 
knowingly or recklessly: 

38 

40 

42 

44 

46 

48 

50 

A. Discharges any pollutant into the waters of the State, 
in violation of this Title or department rules. or in 
violation of the terms or conditions of any order. license. 
permit. approval or decision of the department; 

B. Emits any air contaminant into the ambient air in 
violation of this Title or department rules. or in violation 
of the terms or conditions of any order, license, permit. 
approval or decision of the department; 

C. Handles solid waste in a quantity in excess of 500 
pounds or 100 cubic feet in violation of this Title or 
department rules or in violation of the terms or conditions 
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18 

20 

22 

24 

" 26 
/ 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

) 

of any order, license, permit, approval or decision of the 
department; 

D. Discharges any hazardous waste or hazardous matter onto 
the land or into the ambient air or waters of the State, in 
violation of this Title or department rules or in violation 
of the terms and conditions· of any order, license. permit, 
approval or decision of the department; -

E. Transports any hazardous waste without having the proper 
license or permit as reg:uired by this Title or department 
rules; 

F. Transports any hazardous waste to any location that does 
not have a license or permit for the handling of hazardous 
waste as reg:uired by this Title or department rules; 

G. Handles any hazardous waste without having obtained· a 
license to do so as reg:uired by this Title or department 
rules; 

H. Handles any hazardous waste in any location that does 
not have a license or permit for the handling of hazardous 
waste as required by this Title or department rules; 

I. Establishes, constructs, operates or materially alters 
any facility for the handling of hazardous waste without 
having obtained a proper license or permit as reg:uired by 
this Title or department rules; 

J. Handles or transports any hazardous waste in a manner 
that violates the terms or conditions of any order, rule, 
license. permit. approval or decision of the department with 
respect to the handling or transporting of hazardous waste: 

K. Gives over hazardous waste to a 3rd person who does not 
have a license or permit to transport or handle hazardous 
waste as reg:uired by this Title or department rules: 

L. Transports or causes to be transported any hazardous 
waste without accurately completing a manifest and filing 
that manifest with the department. as reg:uired by this Title 
or department rules; or 

M. Violates the provisions of this Title or department 
rules or the terms or conditions of any other order, . rule, 
license. permit. approval or decision of the department. 

A violation of paragraphs A to C is a Class C crime, except that 
notwithstanding Title 17-A, sections 4-A and 1301. the fine may 
not exceed $25,000. 
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40 
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52 

A violation of paragraphs D to K is a Class C crime, except that 
notwithstanding Title 17-A, sections 4-A and 130L the fine may 
not exceed $50,000 for each day of violation. 

A violation of paragraphs L or M is a Class D crime, except that 
. notwithstanding Title 17-A, sections 4-A and 1301. the fine may 
not exceed $10,000. 

Sec. 4. 38 MRSA §349, sub-§3, as affected by PL 1989, 
Pt. A, §40 and amended by Pt. B, §7, is repealed 
following enacted in its place: 

c. 890, 
and the 

3. Falsification of enviromnental records. A person is 
guilty of criminal falsification of environmental records if that 
person intentionally, knowingly or recklessly: 

A. Makes any false statement, representation or 
certification in any document filed with the department 
pursuant to this Title, department rules or .pursuant to the 
terms and conditions of any order, license, permit, approval 
or decision of the department; 

B. Makes a false statement, representation or certification 
in any document ·required to be maintained by a person or 
entity other than the department pursuant to this Title, 
department rules or pursuant to the terms and conditions of 
any order, license. permit, approval or decision of the 
department: 

C. Fails to monitor, sample or report any discharges or 
emissions of pollutants as required pursuant to the terms 
and conditions of an~ order, license. permit or approval or 
decision of the department; or 

D. Fails to make any information submittal required by the 
commissioner under section 568, subsection 3 or section 
1364, subsection 3. 

Falsification of environmental records is a Class C crime. except 
that, notwithstanding Title 17 A. sections 4-A and 1301, the fine 
may not exceed $10,000. 

Sec. 5. 38 MRSA §349, sub-§3-A is enacted to read: 

3 A. Tampering with ·a monitoring device. A person is 
guilty of tampering with a monitoring device if that person 
recklessly tampers with or renders inaccurate any monitoring 
device or a device for making any sampling, preservation, 
handling or analytical measurement required by this Title, 
department rules or the terms and conditions of any order, 
license, permit, approval or decision of the department. 
Tampering with a monitoring device is a Class C crime, except 

Page 3-LR2175 (1) 

L.D.1654 



that, notwithstanding Title 17-A, sections 4-A and 1301, the fine 
2 may not exceed $10,000. 

4 

6 

8 

10 

12 

14 

STATEMENT OF FACT 

This bill is 
provisions of the 
enforcement of those 

intended to clarify the 
environmental laws and 
provisions by the State. 

existing criminal 
to facilitate the 

First, the bill incorporates 
currently existing in the Maine 
including those provisions relating 

all the criminal 
Revised Statutes, 
to hazardous waste. 

provisions 
Title 38, 

Second, the bill amends Title 38, section 349, subsection 1 
16 by expressly stating the culpable mental states of 

"intentionally," "knowingly" and "recklessly." Title 38, section 
18 349', subsection 1 is currently silent as to the level of culpable 

mental state required for a conviction of a criminal violation 
20 under the environmental laws. 

22 Third, the bill raises the class of crime for violations of 
environmental laws other than hazardous waste from a Class E 

24 crime to a Class C crime. The bill, however, specifies the 
conduct subject to the higher degree of sanctions. The bill 

26 retains a general violation section for conduct that violates 
unspecified terms and conditions of the law and licenses, 

28 permits, approvals or decisions issued by the department. A 
violation of the general violation section is classified as a 

30 Class D crime. 

32 With respect to the hazardous waste provisions, the bill 
simplifies. the statutes by using terms that are already defined 

34 in Title 38, rather than defining those terms within the criminal 
penalty section. In addition, the bill reduces the culpable 

36 mental state required for a conviction of a hazardous waste crime 
from "knowingly" to "recklessly." The purpose of the change is 

38 to incorporate into state law federal concepts of imposing 
liability on those persons who engage· in "willful blindness" or a 

40 "conscious avoidance" of hazardous waste violations. The 
reckless standard, which is defined under Maine's Criminal Code 

42 as a "conscious disregard of the risk," Title 17-A, section 35, 
subsection 3, removes any incentive to avoid becoming famili.ar 

44 with the legal requirements for handling hazardous waste. 

46 The bill also amends the definition of "environmental 
clean-up expense" and resolves a numbering conflict by 

48 renumbering the definition of "expense of an emergency response" 
as Title 17-A, section 1322, subsection 3, paragraph C-2. 
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( Filing No • H- 9 4 5 ) 

STATEOFMAINE 
HOUSE OF REPRESENTATIVES 

llSTH LEGISLATURE 
SECOND REGULAR SESSION 

COMMITTEE AMENDMENT "A" to H.P •. 1129, L.D. 1654, Bill, "An 
Act to Facilitate Criminal Enforcement of the Environmental Laws" 

Amend the bill by inserting after the enacting clause the 
following: 

• Sec. 1. 17 MRSA §2264-A, sub-§3, as enacted by PL 19 8 9, c. 
20 820, §s, is amended to read: 

2 2 3. Disposal of more than SOO pounds or more than 1.00 cubic 
feet of litter for a coDIIIIercial purpose. A person who disposes 

24 of more than 500 pounds or more than 100 cubic feet of litter for 
a commercial purpose is subject to the penalties for disposal of 

26 litter or solid waste under Title 38, section 349. • 

28 Further amend the bill ·by striking out all of sections 3 and 
4 and inserting in their place the following: 

30 
' Sec. 3. 38 MRSA §349, sub-§ 1, as amended by PL 19 8 9 , c . 8 2 0 , 

32 §9, is repealed and the following enacted in its place: 

34 1. Cdmjpal ~alties. A person is guilty of a criminal 
violation of the environmental laws if that person intentionally 

36 or knowingly: 

38 A. Discharges anv pollutant into the waters of the State in 
violation of this Title. department rules or anY significant 

40 term or condition of any order. license. permit. approval or 
decision of the department; 

42 

44 

46 

B. Emits any air contaminant into the ambient air in 
violation of this Title, department rules or any sig'n·ificant 
term or condition of any order. license. permit. approval or 
decision of the department; 
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34 

36 

38 

40 

42 
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COMMI'l"'EE AMENDMENT .. fl .. to H.P. 1129, L.D. 1654 

C. Disposes of solid waste in a quantity in excess of 500 
pounds or 100 Cubic feet in violation of this Title, 
department rules or the terms or conditions of any order, 
license, permit, approyal or decision of the department; 

D. Handles special waste in violation of this Title. 
department rules or any significant term or condition of any 
order, license, permit, approval or decision of the 
department; 

E. Discharges any hazardous waste or hazardous matter onto 
the ·land or into the ambient air or waters of the State in 
violation of this Title, department rules or the terms and 
conditions of any order. license. permit, approval or 
decis;on of the department; 

F. Transports any hazardous waste without haying the proper 
license or permit as required by this Title or department 
rules·; 

G. Transports any hazardous waste to any location that does 
not haye a license or permit for the handling of hazardous 
waste as required by this Title or department rules; 

H. Handles any hazardous waste without haying obtained a 
license to do so as required by this ·Title or department 
rules; 

I. Handles any hazardous waste in any location that does 
not· haye a license or permit for the handling of ha;ardous 
was.t.e. as required by this Title or department rules; 

J. :Establishes, constructs, operates or significantly 
alt=~s any facility for the handling of hazardous waste 
withOut haying obtained a proper license or permit as 
reguired by this Title or department rules; 

........ 
K. : Handles or transports any hazardous waste in a manner 
that violates any significant term or condition of any 
order. rule. license, permit, approval or decision of the 
depa,rtment with respect to the handling or transporting of 
hazardous waste; 

L. Giyes oyer hazardous waste to a 3rd person who do·es not 
haye a license or permit to transport or handle hazardous 
waste as required by this Title or department rules; 
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COMMITTEE AMENDMENT .. ft.. to H.P. 1129, L.D. 1654 

. M. Transports or causes to be transported any hazardous 
waste without accurately completing and filing a manifest 
with the department as required by this Title or department 
rules; or 

N. Violates the provisions of this Title. department rules 
or the terms or conditions of any other order. rule. 
license. permit. approval or decision of the department. 

Criminal violation of the environmental laws under paragraphs A 
12 to 0 is a Class C crime except that. notwithstanding Title 11-A. 

sections 4-A and 1301. the fine may not exceed $25.000. 
14 

Criminal violation of the environmental laws under paragraphs E 

16 to K is a Class C crime except that. notwithstanding Title 17 -A, 
sections 4-A and 1301. the fine may not exceed $50,000 for each 

18 day of violation. 

20 Criminal violation of the environmental laws under paragraphs L 
and M is a Class D crime except that, notwithstanding Title 17-A, 

22 sections 4-A and 1301. the fine may not exceed $25,000. 

24 Criminal violation of the environmental laws under paragraph N is 
a Class E crime except that. notwithstanding Title 17-A. sections 

26 4-A and 1301. the fine may not exceed $25.000. 

28 "SigniUr.::~nt," as .y,s~!J in :ga.::asx:smns 8,, ~' D an!J K, Qr 
"siqnifir.::~ntly," as Y.S~!J in :gax:agx:aph J., m~ans r.;:apal;!l~ Qf 

30 a";!;~r.::ting tll~ !Jis!::hax:g~ Q1! :22ll:Y.tants, ~misdcn Qf ai:r 
r.::tmtamin~;ats Q[ tll~ han!Jling Q" s:p~r.::i~l wast~ QI ll~z~:z::!Jgy,s wast~. 

32 
Sec. 4. 38 :MRS A §349, sub-§3, as affected by PL 19 8 9, c • 8 9 0, 

34 Pt. A, §40 and amended by Pt. B, §7, is repealed and the 
following enacted in its place: 

36 
3. Falsification of enyirompental. record;. ·A peqQn is 

·38 guiltY gf c:z::iminal falsificatj,o;a gf enviiQnmental recgrds if that 
pe;tsgn intentionally or kngwingly: 

40 

42 

44 

46 

A. Makes a false material stateme;at, rep;tesentatign QI 
s;:e;ttifis;:atign in anY dgr.;:ument filed w~tll the department 
:eursuant to this Title, depax:tment rules gr the terms and 
r.;:Qnditigns of any grder, lis;:en~e, permit, app~::gval or· 
decisign gf tlle department; 
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COMMITTEE AMENDMENT .. !f.. to H.P. 1129, L.D. 1654 

B. Makes a false material statement, representation or 
certification in anY document required to be maintained by a 
person or entity other than the department pursuant to this 
Title, department rules or the terms and conditions of any 
order, license, . permit, approval or decision of the 
department; 

c. Fails to monitor, sample or report any discharges or 
emissions of pollutants as required by the terms and 
conditions of anY order. license, permit, approyal or 
decision of the department with intent to deceiye the 
department; 

D. Fails to make anY information Submittal required by the 
commissioner under section 568, Subsection 3 or section 
1364, SubSection 3 with intent to deceive the department; 

E. Fails to monitor, sample or report any discharges or 
emissions of pollutants as required by the terms and 
conditions of any order, license, permit, approyal or 
decision of the department; or 

F. Fails to make any information Submittal reguired by the 
commissioner under section 568, Subsection 3 or section 
1364, Subsection 3. 

Falsification of enyironrnental records under paragraphs A to D is 
28 a Class C crime except that, notwithstanding Title 17-A, sections 

4-A and 1301, the fine may not exceed.$10,000. 
30 

Fa1sification of environmental records under paragraphs E and F 
32 is a Class E crime except that, notwithstanding Title 17 -A, 

sections 4-A and 1301, the fine may not exceed $10,000. 
34 

"Material" as used in paragraphs A and B means capable of 
36 affecting the course or outcome of any licensing or other 

proceeding or capable of affecting the department's ability to 
38 monitor compliance under any order, license. permit, approyal or 

decision.' 
40 

Further amend the bill in section 5 in subsection 3-A in the 
42 3rd line (page 3, · line 48 in L.D.) by striking out the 

following: "recklessly" and inserting in its place the 
44 following: 'intentionally or knowingly' 

46 Further amend the bill by inserting after section 5 the 
following: . 
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COMMITl'EE AMENDMENT .• .fl .. to H.P. 1129, L.D. 1654 

2 •Sec. 6. 38 MRSA §1319-T, as amended by PL 1991, c. 548, Pt. 
A, §32, is repealed.' 

4 
Further amend the bill by renumbering the sections to read 

6 consecutively. 

8 Further amend the bill by inserting at the end before the 

10 

12 

14 

16 

statement of fact the following: 

'FISCAL NOTE 

Raising the class of crime for violations of certain 
environmental laws from a Class E crime to a Class C crime and 
classifying general violations as a Class D crime will have an 
impact on the correctional system. 

18 Sentences imposed for a Class C crime must be served in a 
state correctional institution. The cost per sentence is $40,640 

20 based upon an average length of stay of one year and 9 months. 

22 Sentences imposed for Class D and Class E offenses must be 
served in county jail facilities. The net additional costs to 

24 the counties for housing each person sentenced under these crime 
reclassifications represent a state mandate that must b.e 

26 reimbursed .pursuant to the Maine Revised Statutes_, Title 30-A, 
section 5684. The General Fund appropriations required to 

28 reimburse these costs can· not be estimated at this time. T,he 
cost per sentence for a Class D crime is $7,140 based upon an 

30 average length of stay of 119 days. The cost per sentence for a 
Class E crime is $4,020 based upon an average length of stay of 

32 67 days. 

34 

36 

An increase in the maximum fine 
increase General Fund revenue by an 
estimated at this time. 

for Class D offenses may 
amount that can not be 

38 The additional workload and administrative costs associated 
with the minimal number of new cases filed in the court system 

40 will be absorbed within the budgeted resources of the Judicial 
Department. ' 

42 
Further an:tend the bill by renumbering the sections to read. 

44 consecutively.· 
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COMMITTEE AMENDMENT ,;~,. to H.P. 11·29, L.O. 1654 

2 
STATEMENT OF FACT 

4 
This amendment deletes the culpable mental state of 

6 recklessness as proposed by the bill for all criminal violations 
of the environmental laws. Remaining in the bill as amended are 

8 the 2 highest culpable mental states of "intentional" and 
"knowing," of which at least one must be proved to establish 

10 commission of the enumerated environmental crimes. The Maine 
Revised Statutes, Ti~le 17-A, section 34, which applies to all 

12 crimes outside the Maine Criminal Code, provides that when .the 
definition of a crime specifies the state of mind sufficient for 

14 the commission of that crime but does not distinguish among the 
elements of the crime, the specified state of mind applies to all 

16 the elements of the crime unless a contrary purpose plainly 
appears. The bill as amended includes in the definitions of 

18 these crimes the states of mind of "intentional" or "knowing." 
By including these culpable ·mental states without specifying 

20 different application to the various elements of the crimes, this 
amendment makes the specified mental states apply to each element 

22 of the crime. This means, for example, that not only must the 
person intentionally or knowingly discharge a pollutant into the 

24 waters of the State, but that the person must do so with the 
knowledge or intent that the discharge was in violation of the 

26 .law, rules or authorization. 

28 The Maine Criminal Code provJ.sJ.ons governing the "competing 
harms" defense apply to all crimes and criminal prosecutions. 

30 Title 17 -A, section 103 provides that conduct a person believes 
necessary to avoid imminent physical harm to that person or 

32 others is justifiable if the desirability and urgency of avoiding 
that harm outweigh, according to ordinary standards of 

34 reasonableness, the desirability and urgency of avoiding the harm 
that the statute defining the crime charged seeks to prevent. 

36 This means, for example, that a person charged with violating a 
significant term of a discharge license by intentionally 

38 bypassing a specific treatment process can raise the defense that 
the action was. taken because in that specific circumstance not 

40 bypassing the process would have put others in danger of imminent 
physical harm and thus the violation was justifiable. 

42 
The. amendment also requires that if the crime to be proved 

44 is the discharge, emission or handling of pollutants, 
contaminants, special· waste or hazardous waste in violatlon of 

46 any order, license, parmi t, approval or decision of the 
Department of Environmental Protection, that discharge, emission 
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or handling must be in violation of a significant term or 
2 condition of that authorization. "Significant" or 

"significantly" is used in the amendment to mean that a violation 
4 of a significant term or condition is capable of affecting the 

discharge of pollutants, emission of air contaminants or the 
6 handling of special waste or hazardous waste. This will avoid 

the fear of felony-level prosecutions for technical violations of 
8 licenses and permits when the violation is not the discharge, 

emission or handling itself. 
10 

The amendment changes the criminal action involving solid 
12 waste from the term "handles" to the more specific term "disposes 

of." 
14 

The amendment adds a reference including as a criminal 
16 offense the handling of special waste in violation of Title 38, 

department rules or any significant term or condition of any 
18 order, license, permit, approval or decision of the department. 

20 The bill increased from Class D to Class C the hazardous 
waste violation of giving or handing over hazardous waste to a 

22 3rd person who is not licensed. The amendment retains the Class 
D classification. 

24 

26 

28 

The amendment provides for a possible maximum 
$2 5, 000 for a Class D offense, which is an increase 
$10,000 maximum proposed by the original bill. 

fine of 
from the 

The amendment changes the "catch-all" environmental crime 
30 provision, encompassing all environmental violations not 

specifically enumerated in the preceding paragraphs, to a Class E 
32 crime with a fine of up to $25,000. · 

34 The amendment also revises the language on falsification of 
environmental records. The culpable mental state is again 

36 limited to "intentional" or "knowing" by deleting ·"reckless" from 
the original bill. The false statements must be material false 

38 statements to be criminal violations, which are classified as 
Class C crimes. "Material" is defined for these purposes to mean 

40 capable of affecting the course and outcome of any licensing 
proceeding or capable of affecting the department • s ability to 

42 monitor compliance. This definition is adapted from current 
perjury laws. In addition, failure to monitor, sample, report or 

44 make information submittals as required is .a Class C crime if 
there is intent to deceive the department. If the State ls not 
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able to prove the intent to dece.ive, the offense is a Class E 
2 crime. 

4 The amendment changes the culpable mental state for 
tampering with a monitoring device from "reckless," as proposed 

6 in the original bill, to "intentional" or "knowing." This is in 
keeping with the other culpable mental state changes in the 

8 amendment • 

10 The amendment 
separately sets out 

repeals 
criminal 

Title 38, section 1319-T, which 
activity with regard. to hazardous 

12 waste. 

14 The Department of Corrections prepared the following 
correctional impact statement on the original bill. pursuant to 

16 Title 34-A, section 1402: 

18 "[The original bill] would create 13 new criminal 
violations of which 11 would be Class C offenses, punishable 

20 of up to 5 years imprisonment, and 2 Class D offenses which 
are punishable of up to 3 years. 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

• 

• 

Class C: A sentence imposed for a Class C offense, 
unless 9 months or less, must be served in a ·state 
correctional facility. Because this would be a new 
offense, there is no basis to predict its specific 
impact on our corre~tional system. However, looking at 
sentences served for Class C offenses in correctional 
facilities, the average length of stay was found to be 
1 year and 9 months. The average cost per day in a 
correctional facility is $58. Based on this data, the 
projected cost to the State for each person sentenced 
under this new Class C crime would be about $36,900. 

Class D: A sentence imposed for a ciass D offense must 
be served in a county jail facility. Because this 
would be a new offense, there is no basis to predict 
its specific impact on our county jail system. 
However, looking at sentences served for Class D 
offenses in county jails, the average length of stay 
was found to be about 119 days. The average costs per 
day in a county jail is $57. Based on th.is data, the 
projected cost to a county for each person sentenced 
under this new Class·D crime would be about $6,780." 

Reported by the Majority of the Committee on Judiciary 
Reproduced and distributed under the direction of the Clerk of the 
House 
2/18/92 .(Filing No. H-945) 
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(Filing No. H-1306 ) 

STATE. OF MAINE . 
HOUSE OF REPRESENTATIVES 

115TH LEGISLATURE 
SECOND REGULAR SESSION 

COMMITTEE AMENDMENT .. B" to H.P. 1129, L.D. 1654, Bill, "An 
Act to Facilitate Criminal Enforcement of the Environmental Laws" 

Amend the bill by striking out all of sections 3 and 4 and 
inserting in their place the following: 

•Sec. 3. 38 l\tlRSA §349, sub-§1, as amended by PL 1989, c. 820, 
20 §9, is further amended to read: 

22 1. Criminal penalties. Any person who intentionally or 
knowingly violates any provisions of the laws administered by the 

24 department, including, without limitation, a violation of the 
terms or conditions of any order, rule, license, permit, approval 

26 or decision of the board or commissioner, or who intentionally or 
knowingly disposes of more than 500 pounds or mor.e than 100 cubic 

28 feet of litter for a commercial purpose, in violation of Title 
17, section 2264, is guilty of a Class E crime and may be 

30 punished accordingly, except notwithstanding Title 17-A, seet:ie:a 
sections 4-A and 1301,-~~~~-~r-pa~a~~apa-~7-~~-s~seel:ie:a 

32 ;h--pa;:--ag.r-aph--lh the fine for such a violation may :ael:--b-e--l-ess 
t:Jaa::a--$-:J:.G.O.-~--fll&E-e--I:Jaa::a exceed $2 5, 0 00 ~e~--e-ae-l:r--day--.e4:--t:ae 

34 vie±at:ie::a. 

36 This subsection does not apply to actions subject to the criminal 
penalties set forth in subsection 1-A or section 1319-T. 

38 
Sec. 4. 38l"'RSA §349, sub-§1-A is enacted to read: 

40 
1-A. Crimina1 pena1ties; C1ass C crime. A violation of 

42 this subsection is a Class C crime except that. notwithstanding 
Title 17-A, sections 4-A and 1301, the fine for such a violation 

44 may not exceed $25,000. 
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26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

COMMITTEE AMENDMENT ·:0" to H. P. 112 9, L. D. 16 54 

A. A person is guilty of a criminal violation of the 
environmental laws if that person intentionally or knowingly: 

(1) Handles or transports for a commercial purpose any 
of the following.in violation of this Title, department 
rules or any significant term or condition of any 
applicable order, license, permit, approval or de~ision 
of the department: boiler and incinerator ash, 
biomedical waste, waste oil, asbestos and 
asbestos-containing waste, industrial and industrial 
process waste, wastewater treatment plant sludge, paper 
mill sludge, other sludge waste, debris and residuals 
from nonhazardous chemical spills, contaminated soils 
and dredge spoils, sandblast grit and nonlig;uid paint 
waste, high and low-pH waste, spent filter media and 
residue and construction and demolition debris; 

(2) Transports or causes to be transnorted for a 
commercial purnose any of the following to any location 
that does not have a license or permit for the handling 
of these wastes as required by this Title or department 
rules: boiler and incinerator ash, biomedical waste, 
waste oil, asbestos and asbestos-containing waste, 
industrial and industrial process waste, wastewater 
treatment plant sludge, paper mill sludge, other sludge 
waste, debris and residuals from nonhazardous chemical 
spills, contaminated soils and dredge spoils, sandblast 
grit and nonliquid paint waste, high and low-pH waste, 
spent filter media and residue and construction and 
demolition debris; 

(3) Excepting agricultural activities conducted in 
accordance with best management practices as set forth 
in Title 17, section 2805, subsection 2 and activities 
associated with the use, construction, maintenance and 
emergency repair activity for forestry and municipally 
maintained roads, discharges any pollutant into the 
waters of the State from any direct discharge for a 
commercial purpose in violation of this Title, 
department rules or any significant term or condition 
of any applicable order, license, permit, approval or 
decision of the denartment; or 

(4) Emits any air contaminant into the ambient air 
from any building, structure, facility or installation 
for a commercial purpose in violation of this Title, 
department rules or any significant term or condition 
of any applicable order, license, permit, approval or 
decision of the department. 
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46 
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COMMITTEE AMENDMENT ':.6" to H.P. 1129, L.D. 1654 

B. As used in this subsection, the following terms have the 
following meanings. 

( 1) "For a commercial purpose" means the discharge of 
pollutants either as part of a business, industrial or 
commercial enterprise or for a fee or other tvoe of 
remuneration. 

( 2) "Significant" means affecting the discharge of 
water pollutants or emission of air contaminants into 
the environment. 

C. Tl).e deoartment may not present or threaten to present 
criminal charges under this subsection solely to obtain an 
advantage in a civil or administrative enforcement action. 

D. The Attorney General has exclusive authority to bring a 
prosecution under this subsection. With respect to each 
case in which the Attorney General has initiated a criminal. 
prosecution under this subsection, the Attorney General 
shalL on February L 1993 and on February L 1994, and 
thereafter upon request of either of the joint standing 
committees described in this paragraph, file a written 
report with the joint standing committees of the Legislature 
having jurisdiction over energy and natural resources 
matters and over judiciary matters containing the following 
information: a list of cases that have been initiated or 
resolved in the previous 12-month period, a brief svnopsis 
of the· facts of each case and the results of those cases 
that have been completed or resolved. 

E. It is an affirmative defense to a prosecution .under this 
subsection that: 

(1) The discharge or emission source has a license for 
the pollutant or contaminant that was discharged or 
emitted or does not require a license for the emission 
or discharge of the pollutant or contaminant for normal 
operations; 

( 2) The discharge or emission resulted substantially 
from an unavoidable malfunction beyond the control of 
the defendant. There is no affirmative defense under 
this paragraph if the malfunction was ·caused 
substantially by poor maintenance, reckless· operation 
or any other reasonably preventable condition or 
preventable equipment breakdown; 
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(3) The defendant took reasonable steps under the 
circumstances to minimize or prevent the discharge or 
emission or has caused such steps to be taken; 

(4) The defendant terminated the discharge or emission 
or caused the discharge or emission to be terminated as 
soon as reasonably possible; and 

( 5) The defendant reported the discharge or emission 
or has caused the discharge or emission to be reported 
to the department as required by this Title, department 
rules or the terms or conditions ot' the applicable 
order. license. permit. approval or decision of the 
department. 

·sec. 5. 38 MRSA §349, sub-§3, as affected by PL 1989, 
Pt. A., §40 and amended by Pt. B, §7, is repealed 
following enacted in its place: 

c. 
and 

890, 
the 

20 3. Falsification of environmental records. A person is 
guilty of criminal falsification of environmental records if that 

22 person intentionally or knowingly: 

24 A.. Makes a false material statement. representation or 
certification in any document filed with the department or 

26 required to be maintained by a person or entity other than 
the department oursuant t-o this Title, department rules or 

28 the terms and .conditions of any applicable order. license, 
permit, approval or decision of the department; 

30 

32 

34 

36 

38 

40 

B. Fails to monitor, sample or report any discharges or 
emissions of pollutants as required by the terms and 
conditions of any applicable order, license, permit. 
approval or decision of the department with intent to 
deceive the department; or 

C. Fails to make any information submittal required by the 
commissioner under section 568, subsection 3 or section 
1364. subsection 3 with intent to deceive the department. 

Falsification of environmental records is a Class C crime except 
42 that. notwithstanding Title 17-A., sections 4-A. and 1301. the fine 

may not exceed $10.000. 
44 

"Material," as used in paragraph A. means capable of affecting 
46 the course or outcome of any licensing or other proceeding or 

capable of affecting the department's ability to monitor 
48 compliance under any order, license. permit, approval or 

decision.' 
50 
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Further amend.the bill in section 5 in subsection 3-A in the 
2 3rd line (page 3, line 48 in L.D.) by striking out the 

following: "recklessly" and inserting in its place the 
4 following: 'intentionally or knowingly' 

6 

8 

Further amend the bill by renumbering ·the sections to read 
consecutively. 

Further amend the bill by inserting at the end before the 
10 statement of fact the following:· 

12 •FISCAL NOTE 

14 Raising the class of crime for violations of certain 
environmental laws will impact the correctional system. 

16 
Sentences imposed for a Class C crime, unless 9 months or 

18 less, must be served in a state correctional institution; The 
cost per sentence is $40,640 based upon an average length of stay 

20 of one y.ear and 9 months. 

22 Sentences imposed for Class E offenses must be served in a 
county jail facility. The cost per sentence for a Class E crime 

24 is $4,020 based upon an average length of stay of 67 days. The 
additional costs to the counties for housing each person 

26 sentenced under the Class E violations will require full funding 
by the State as a .state mandate pursuant to the Maine Revised 

28 Statutes, Title 30-A, section 5684. The General Fund 
appropriations required to reimburse these costs can not be 

30 estimated at this time. 

32 The additional workload and administrative costs associated 
with the minimal number of new cases filed in the court system 

34 will be absorbed within the budgeted resources of the Judicial 
Department. 

36 
The additional costs associated with filing written reports 

38 with the Legislat~re can be absorbed by the Department of 
Attorney General utilizing existing budgeted resources.' 

40 

42 STATEMENT OF FACT 

44 ·This bill as amended is intended to clarify the existing 
criminal provisions of the environmental laws and to facilitate 

46 the enforcement of those provisions by the State. The bill and 
the amendment amend the Maine Revised Statutes, Title 38, section 

48 349, subsection ·1 by expressly stating the culpable menta1 state 
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required for proof of an environmental crime. The existing 
2 provision is silent as to the level of intent required for 

conviction of a criminal violation under the environmental laws. 
4 

The original bill contained a culpable mental state of 
6 "reckless" (a "conscious disregard" of the ris·k that the actor's 

conduct will result. in an environmental violation) for all 
8 environmental crimes. This amendment requires that the State 

prove that the individual acted either "intentionally" or 
10 "knowingly." Under the Maine Criminal Code, Title 17 -A, section 

34, the State will have to prove not only that the defendant 
12 intentionally or knowingly engaged in the environmental 

violation, but that the person did so with the knowledge or 
14 intent that the person's conduct was in violation of the law, 

rules or permit. 
16 

The bill raised the class of crime for many violations of 
18 the environmental laws from a Class E crime to a Class C crime. 

Currently, all environmental crimes, other than specific 
20 hazardous waste crimes, are classified only as the State's lowest 

level misde.meanor. This amendment differs from the bill in that 
22 it raises the class of only selected categories of environmental 

crimes. This amendment makes no changes to the current 
24 definition and classification of hazardous waste crimes. 

26 This amendment raises the classification for specific 
intentional and knowing violations of the air pollution,. water 

28 pollution, biomedical waste and special waste laws . from Class E 
to Class C. The air pollution violations are limited to 

30 emissions from stationary sources for commercial purposes, while 
the water pollution violations are limited to direct or point 

32 source discharges for commercial purposes. Violations of only 
"significant" terms or conditions of orders, rules, licenses, 

34 permit, approvals or decisions ar.e elevated to Class C status. 
The State must prove that the intentional or knowing violation of 

36 the license affected the discharge of pollutants, emission of air 
contaminants or the handling of special waste or biomedical waste. 

38 
This amendment limits prosecutorial discretion in sever.al 

40 ways. First, it extends to members of the Department of 
Environmental Protection the ethical rule prohibiting lawyers 

42 from threatening criminal prosecution solely to gain advantage in 
a civil matter. Second, it limits prosecution of the Class C 

44 crimes un.der Title 38, section 349 to the Attorney General, 
eliminating the possibility that district attorneys · could 

46 initiate such actions. Third, it creates an affirmative defense 
similar to the unavoidable malfunction provision that currently 

48 applies to civil penalty actions; 
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The amendment further revises the language on falsification 
2 of environmental records. The culpable· mental state is limited 

to intentional or knowing conduct, thus deleting the "reckless" 
4 level of intent in the original bill. The amendment classifies 

the falsification of environmental records as a felony only if 
6 the false statements are "material." "Material" is defined as 

"capable of affecting the course and outcome of any licensing 
8 proceeding or capable of affecting the department's ability to 

monitor compliance." This definition is adapted from current 
10 perjury laws. In addition, the failure to provide information as 

required by the Department of Environmental Protection is a Class 
· 12 C crime only if there is an intent to deceive the department. If 

the intent can not be proved, the offense is a Class E 'crime. 
14 

Reported by Report "A" of the Committee on Judiciary 
Reproduced and distributed under the direction of the Clerk of the 
House 
3/27/92 (Filing No. H-1306) 
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L.D. 1654 

(Filing No. H-l307 ) 

STATE OF MAINE 
HOUSE OF REPRESENTATIVES 

115TH LEGISLATURE 
SECOND REGULAR SESSION 

COMMITTEE AMENDMENT .. c .. to H.P. 1129, L.D. 1654, Bill, "An 
Act to Facilitate Criminal Enforcement of the Environmental Laws" 

Amend the bill by inserting after the enacting clause the 
following: 

'Sec. 1. 17 1\'lRSA §2264-A, sub-§3, as enacted by PL 19 8 9, c. 
20 820, §s, is amended to read: 

2 2 3. Disposal of more than 500 pounds or more than 100 cubic 
feet of litter for a conunercial purpose. A person who disposes 

24 of more than 500 pounds or more than 100 cubic feet of litter for 
a commercial purpose is subject to the penalties for disposal of 

26 litter or solid waste under Title 38, section 349.' 

28 Further amend the bill by striking out all of sections 3 and 
4 and inserting in their place the following: 

30 
·•Sec. 3. 38 MRSA §349, sub-§1, as amended by PL 1989, c. 820, 

32 §9, is repealed and the following enacted in its place: 

34 1. Criminal. penaJ.ties. A person is guilty of a criminal 
violation of the environmental laws if that person intentionally 

36 or knowingly: 

38 A. Discharges any hazardous waste or hazardous matter into 
the waters of the State in violation of this Title, 

40 department rules or any significant term or condition of any 
applicable order, license, permit or approval; 

42 

44 

46 

B. Discharges any hazardous waste or hazardous matter into 
the ambient air in violation of this Title, department rules 
or any significant term or condition of any applicable 
order, license, permit or approval; 
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COMMITTEE AMENDMENT to H.P. 1129, L.D. 1654 

C. Discharges any hazardous waste or hazardous matter onto 
the land in violation of this Title, department rules or the 
terms or conditions of any applicable order, license, 
permit, approval or decision of .the department; 

D. Transports any hazardous substance or special waste 
without having the proper license or permit as required by 
this Title or department rules; 

D-1. Accepts for disposal or storage . any hazardous 
substance or special waste without having the prooer license 
or permit as required by this Title or department rules; 

E. Transports any hazardous substance or special waste to 
any location that does not. in fact. have a license or 
permit for the handling of that waste as required by this 
Title or department rules; 

F. Handles any hazardous waste without having obtained a 
license to do so as required by this Title or department 
rules; 

G. Handles any hazardous waste in any location that ·does 
not have a license or permit for the handling of hazardous 
waste as required by thi~ Title or department rules; 

H. Establishes, constructs, operates or significantly 
alters any facility for the handling of hazardous waste 
without having obtained a proper license or permit as 
required by this Title or department rules; 

I. Handles or transports any hazardous waste in a manner 
that violates any significant term or condition of any 
applicable order, rule, license, permit. approval or 
decision of the department with respect to the handling or 
transporting of hazardous waste; 

J. Gives ·over hazardous waste to a 3rd person with the 
knowledge that that person does not have a license or permit 
to transport or handle hazardous waste as required by this 
Title or department rules; 

K. Transports or causes to be transported any hazardou~ 

waste without accurately completing and filing a manifest 
with the department as required by this Title or department 
rules; or 
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L. Violates the provisions of this Title, department rules 
2 or the terms or conditions of any other applicable order, 

rule, license, permit, approval or decision of the 
4 department. 

6 Criminal violation of the environmental laws under paragraphs A 
to I is a Class C crime except that, notwithstanding Title 17-A, 

8 sections 4-A and 1301, the fine may not exceed $50,000 for each 
day of violation. 

10 
Criminal violation of the environmental laws under paragraphs J 

12 and K is a Class D crime except that, notwithstanding Title 17-A, 
sections 4-A and 1301, the fine may not exceed $25,000. 

14 
Criminal violation of the environmental laws under paragraoh L is 

"16 a Class E crime except that, notwithstanding Title 17-A, sections 
4-A and 1301, the fine may not exceed $25,000. 

18 
"Significant," as used in paragraphs A, B and I, or 

20 "significantly," as used in paragraph H, means capable of 
affecting the discharge of hazardous waste or hazardous matter. 

22 
Sec. 4. 38 MRSA §349, sub-§3, as affected by PL 1989, c. 890·, 

24 Pt. A, §40 and amended by Pt. B, §7, is repealed and the 
following enacted in its place:· 

26 
3. Falsification of environmental records. A per son is 

28 guilty of criminal falsification of environmental records if that 
person intentionally or knowingly: 

30 

32 

34 

36 

38 

40 

42 

44 

46 

A. Makes a false material statement, representation or 
certification in any document filed with the department or 
required to be maintained by a person or entity other than 
the department pursuant to this Title, department rules or 
the terms and conditions of any applicable order, license, 
permit, approval or decision of the ~epartment: 

B. Fails to monitor, sample or reoort any discharges or 
emissions of pollutants as required by the terms and 
conditions of any applicable order, license, permit, 
approval or decision of the department with intent to 
deceive the department; or 

C. Fails to make any information submittal required by the 
commissioner under section 568, subsection 3 or section 
1364, subsection 3 with intent to deceive the department. 
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Falsification of environmental records is a Class C crime except 
2 that. notwithstanding Title 17-A. sections 4-A and 1301. the fine 

may not exceed $10.000. 
4 

"Material" as used in paragraph A means capable of affecting the 
6 course or outcome of any licensing or other proceeding or capable 

of affecting the department's ability to monitor compliance under 
8 any order. license. permit. approval or decision.' 

10 Further amend the biil in section 5 in subsection 3-A in the 
3rd line (page 3, line 48 in L.D.) by striking out the 

12 following: "reckles:;;ly" and inserting in its place the 
following: 'int~ntiQnally Qr knowingly' 

14 
Further amend the bill by inserting after section 5 the 

16 following: 

18 •Sec. 6. 38 MRSA §1319-1', as amended by PL 1991, c. 548, Pt. 
A, §32, is repealed.' 

20 
Further amend the bill by renumbering the sections to read 

22 consecutively. 

24 Further amend the bill by inserting at the end before the 
statement of fact the following: 

26 
• FISCAL NOTE 

28 
Raising the class of crime for violations of certain 

30 environmental laws will impact the correctional system. 

3 2 S~ntences imposed for a Class C crime, unless 9 months or 
less, must be served in a state correctional institution. The 

34 cost per sentence is $40,640 based upon an average length of stay 
of one year and 9 months. 

36 
Sentences imposed for Class E offenses must be served in a 

38' county jail facility. The cost per sentence for a Class E crime 
is $4,020 bas~d upon an average length of stay of 67 days. 

40 Sentences imposed for Class D offenses must be served in a county 
jail facility. The cost per sentence for a Class D crime is 

42 $7,140 based upon an average length of stay .of 119 days. The 
additional costs to the counties for housing each perso~ 

44 sentenced under these violations represent a state mandate that 
must be reimbursed pursuant to the Maine Revised Statutes,· Title 

46 30-A, section 5684. The General Fund appropriations required to 
reimburse these costs can not be estimated ·at this time. 

48 
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An increase in the maximum fine for criminal violations of 
2 the environmental laws may increase General Fund revenue by an 

amount that can not be estimated at this time. 
4 

The additional workload and administrative costs associated 
6 with the minimal number of new cases filed in the court system 

will be absorbed within the budgeted resources of the Judicial 
8 Department. • 

10 

12 STATEMENT OF FACT 

14 This amendment is the minority report of the Joint Standing 
Committee on Judiciary. 

16 
· The amendment deletes the culpable mental state of 

18 recklessness as proposed by the bill for all criminal violations 
of the environmental laws. Remaining in the bill as amended are 

20 the 2 highest culpable mental states of "intentional" and 
"knowing," of which at least one must be proved to establish 

22 commission of the enumerated environmental crimes. The Maine 
Revised Statutes, Title 17 -A, section 34, which applies to all 

24 crimes outside the Maine Criminal Code, provides that when the 
definition of a crime specifies the state of mind sufficient for 

26 the commission of that crime but does not distinguish among the 
elements of the crime, the specified state of mind applies to all 

28 the elements of the crime unless a contrary purpose plainly· 
appears. The bill as amended includes in the definitions of 

30 these crimes the states of mind of "intentional" or "knowing." 
By including these culpable mental states without specifying 

32 different application to the various elements of the crimes, this 
amendment makes the specified mental states apply to each element 

34 of the crime. This means, for example, that not only must. the 
person intentionally or knowingly discharge hazardous waste into 

36 the waters of the State, but that the person must do so with the 
knowledge or intent that the discharge was in violation of the 

38 law, rules or authorization. 

40 The Maine Criminal Code provisions governing the "competing 
harms" defense apply to all crimes and criminal prosecutions. 

42 Title 17 -A, section 103 provides that conduct a person believes 
necessary to avoid imminent physical harm to that person or 

44 others is justifiable if the desirability and ·urgency of avpiding 
that harm outweigh, according to ordinary standards of 

46. reasonableness, the desirability and urgency of avoiding the harm 
that the statute defining the crime charged seeks to prevent. 

48 This means, for example, that a person charged with violating a 
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COMMITTEE AMENDMENT "U' to H.P. 1129, L.D. 1654 

significant term of a disc~arge license by intentionally 
2 bypassing a specific treatment process can raise the defense that 

the action. was taken because in that specific circumstance not 
4 bypassing the process would have put others in danger of imminent 

physical harm and thus the violation was justifiable. 
6 

. The amendment also requires that if the crime to be pr_oved 
8 is the discharge of hazardous waste or hazardous matter in 

violation of any order, license, permit, approval or decision of 
10 the Department of Environmental Protection, that discharge must 

be in violation of a significant term or condition of that 
12 authorization. "Significant" is used in the amendment to mean 

that a violation of a significant term or condition is capable of 
14 affecting the discharge of hazardous waste or hazardous matter. 

This will avoid the fear of felony-level prosecutions for 
16 technical violations of licenses and permits when the violation 

is not the discharge itself. 
18 

The amendment also makes the following a Class C crime: 
20 transporting any hazardous substance or 'special waste without 

having a required license or permit, transporting any hazardous 
22 substance or special waste to a location that does not, in fact, 

have a required license or permit for handling that waste, and 
24 accepting such waste for disposal or storage without a required 

license or permit. 

The bill increased from Class D ·to Class C the hazardous 
28 waste violation of giving or handing over hazardous waste to a 

3rd person who is not licensed. The amendment retains the Class 
30 D classification. 

32 

34 

36 

38 

40 

The amendment provides for a possible maximum 
$2 5, 000 for a Class D offense, which is an increase 
$10,000 maximum proposed by the original bill. 

fine of 
from the 

The amendrrient changes the "catch-all" environmental 
encompassing all environmental violations 
enumerated, to a Class E crime with· a· fine of 

provision, 
specifically 
$25,000. 

crime 
not. 

up to 

The amendment also revises the language on falsification of 
42 environmental records. The culpable mental state is again 

limited to "intentionally" or "knowingly" by deleting 
44 "recklessly" from the original bill. The false statements must 

be material false statements to be criminal violations, which are 
46 classified as Class C crimes. "Material" is defined ·for these 

purposes to mean "capable of affecting the course or outcome of 
48 any licensing or other procedure or capable of affectinc the 
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COMMITTEE AMENDMENT "cj' to H.P. 1129, L.D. 1654 

department's ability to monitor compliance." This definition is 
2 adopted from current perjury laws. In addition, failure to 

monitor 1 sample I report or make information submittals as 
4 required is a Class C crime if there is intent to deceive the 

department. 
6 

The amendment changes the culpable mental state for 
8 tampering with a monitoring device from "reckless," as proposed 

in the original bill, to "intentional" or "knowing." This is in 
10 keeping with the other culpable mental state changes in the 

amendment. 
12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

The amendment 
separately sets out 
waste. 

repeals 
criminal 

Title 38, section 1319-T, which 
activity with· regard to hazardous 

The amendment also adds a fiscal note to the bill. 

The Department 
correctional impact 
1402: 

of Corrections 
statement pursuant 

prepared 
to Title 

the following 
34-A, section 

"[The original 
of which 11 would 
years imprisonment, 
of up to 3 years. 

bill] would create 13 new criminal violations 
be Class C offenses, punishable of up to 5 
and 2 Class D offenses which are punishable 

• 

• 

Class C: A sentence imposed for a Class C offense, unless 9 
months or less, must be served in a State correctional 
facility. Because this would be a new offense, there is no 
basis to predict its specific impact . on our correctional 
system. However, looking at sentences s·erved for Class C 
offenses in correctional facilities, the average length of 
stay was found to be 1 year and 9 months. The average cost 
per day .in a correctional facility is $58. Based on this 
data, the projected cost to the State for each person 
sentenced under this new Class C crime would be about 
$36,900. 

Class D: A sentence imposed for a Class D offense must be 
served in a county 'jail facility. Because this would be a 
new offense, there is no basis to predict its specific 
impact· on our county jail system. However, looking at 
sentences served for Class D offenses in county jails, the 
average length of stay was found to be about 119 days. The 
average costs per day in a county jail is $57. Based on 
this data, the projected cost to a county for each person 
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2 

COMMITTEE AMENDMENT "G" to H.P. 1129, L.D. 1654 

sentenced urider this new Class D crime would be about 
$6,780." 

Reported by Report "B" to the Committee on Judiciary 
Reproduced and distributed under the direction of the Clerk of the 
House 
3/27/92 (Filing No. H-1307) 
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LD 2461 Compared to Current Law 

SUMMARY: LD 2461 makes changes in criminal provisions of Title 38, section 349, the general penalty for air and water pollution violations. The bill creates a 
aass C crime category for certain types of discharges or emissions. It raises to aass C penalties for false reporting and tampering with monitoring devises. The 
effect of these changes raises the period of imprisonment; however, fines remain the same as current law. The bill also makes some changes intended to clarify 
current law. No changes are made in § 1319-T relating to handling and transportation of hazardous waste. Details are outlined below. 

CURRENT LAW 

Title 38 section 349: 

1. Subsection 1 

2. 

Oass Ecrime 
6 mos./$25,000 day 

Any person who: 

A. violates any provision of laws administered by DEP any 
order, rule, license, permit, approval or decision, or 

B. disposes of more than 500 pounds or more than 100 
cubic feet of litter for a commercial purpose in violation 
ofT17 §2264. 

Activities covered in subsection 1-A in LD 2461 would be covered 
under subsection 1 of current law. 

LD2461 

1. No change from current law. 

2. Subsection 1-A (NEW) 

aass c crime 
5 yrs./$25 ,000 flat fine 

Any person who 

A. in violation of T38, DEP rule or a term or condition of a DEP 
order, license, permit, approval affecting the discharge of water pollut
ants or emission of air contaminants 



CURRENT LAW LD2461 

B. for a commercial purpose 

C. intentionally or knowingly 

D. disposes of (most types of special waste) 

i. incinerator ash 
ii. biomedical waste 
iii. waste oil 
iv. asbestos 
v. asbestos containing waste 
vi. wastewater treatment plant sludge 
vii. paper mill sludge 
viii. other sludge waste 
ix. contaminated dredge soils 
x. spent filter media or residue 
xi. debris or residuals from non-hazardous chemical spills 

or 

E. discharges a pollutant into water from a direct discharge 
but not including: 

i. agricultural activities approved by DoAFRR 
ii. activities associated with public or private road or way 
iii. storm water, non-contact cooling waters or uncontami-

nated flume or process discharges 

or 

F. emits air contaminant into ambient air 

i. from a building, structure, facility or installation 

ii. but not including usually anticipated excess emissions of a 
licensed contaminant during cold start-ups and plant shut 
downs 

G. A.G. has exclusive authority to prosecute. 

H. Report of prosecution required to Legislature. 



CURRENT LAW 

Subsection 9 provides similar exemption from civil penalties 

3. Subsection 3 

6 mos./$10,000 flat fine 

Any person who 

A. knowingly 

B. makes a false statement, representation or certifi 
cation any document filed or required to be 
maintained by DEP, law order, rule, license, 
permit, approval or decision 

or 

----------------

I. 

i. 

ii. 

iii. 
iv. 

v. 

J. 

i. 

ii. 
iii. 

LD2461 

Affirmative defense #1 

that pollutant or contaminant was licensed or doesn't 
require license 
malfunction beyond reasonable control or prevention of 
defendant 
reasonable steps taken to minimize or prevent 
discharge or emission discontinued as soon as reasonably 
possible, and 
defendant reported discharge to DEP 

Affirmative defense #2 

that discharge or emission was of substance not specifi
cally prohibited or limited 
defendant fully licensed 
defendant reported discharge or emission, and 

IV. DEP taken no action to limit or regulate discharge or 
emission 

3. Replaces part of current subsection 3 

Class C crime 
5 yrs./$10,000 flat fine 

Any person who 

A. intentionally or knowingly 

B. makes a false material statement, representation or certifica
tion in document filed with DEP or required to be main
tained by a person or entity other than DEP pursuant to 
T38, DEP rules, applicable order, license, pennit or 
approval 

or 



CURRENT LAW 

C. tampeiS with or rendeiS inaccurate a required monitoring 
device or method 

or 

D. fails to comply with required information submittal. 

LD 2461 

C. with intent to deceive DEP, fails to monitor, sample or 
report discharges or emissions required by order, license, 
permit or approval 

or 

D. with intent to deceive DEP, fails to make required informa
tion submittal under section 568.3 (oil discharges) or 1365.3 
(hazardous substance sites) 

4. replaces part of current subsection 3 

Oass C crime 
5 YIS./$10,000 flat fine 

Any peiSon who 

A. intentionally or knowingly 

B. tampeiS with or rendeiS inaccurate monitoring device or 
device for sampling, preservation, handling or analytical 
measurement 

C. required by law, rules, order, license, permit or approval 
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STATUTE 

FEDERAL ENVIRONMENTAL CRIMES 
HAZARDOUS WASTE 

PROHffilTED ACT 

::::'{:}:o:::o}':::::;::::o:o:o:o:.:. .,. 
Omits material information or makes any false material statement or 

representation in document filed, maintained or used for purposes of 
compliance with federal or state 

to be given false information as part of claim 
Su1>erfun,d statute. 

LEVEL OF 

Class E Felony 

MAXIMUM 

5 

5 

2 years 

2 years 

3 years 

3 years 

$50,000/day 

or $250,000 

$250,000 

$250,000 

$50,000/day 1,2 

or $250,000 

$500,000 1,2 



FEDERAL ENVIRONMENTAL CRIMES 
HAZARDOUS WASTE 

STATUTE STATE 
OF MIND 

PROHIDITED Ac:r LEVEL OF MAXIMUM MAXIMUM FINE 

Notes: 
1: Provides for more severe penalties for subsequent violations 
2: Provides for twice the amount gained or lost, whichever is greater 
3: Provides enhanced penalties 

Compiled by OPLA from: Summaries of Federal and State Environmental 
Criminal Enforcement Statutes. National Association of Attorneys General (1991) 

VIOLATION IMPRISONMENT INDIVIDUAL 



STATUTE 

33 U.S.C.§l319(c) Negligently 

Negligently 

FEDERAL ENVIRONMENTAL CRIMES 
WATER POLLUTION 

PROHIDITED ACT LEVEL OF 

5 years 



FEDERAL ENVIRONMENTAL CRIMES 
WATER POLLUTION 

STATUTE 

33 U.S.C.§l908(a) 

U.S.C.§9603(b) 

Notes: 

STATE 

OF MIND 

Knowingly 

PROHIBITED ACT 

n...lllU.,,.,.,.,.v violates Marpol Protocol or chapter governing prevention of 

)pouutwn from ships. 

./ 

1 au~u••w•·l5 shorelines or waters of contiguous zone, or which may affect 

resources of United States, in quantity equal to or greater than 

specified, fails immediately to notify National Response Center as soon as 

1: Provides for more severe penalties for subsequent violations 

2: Provides for twice the amount gained or lost, whichever is greater 

3: Provides enhanced penalties 
4: Fine is greater if results in death 

Compiled by OPLA from: Summaries of Federal and State Environmental 
Criminal Enforcement Statutes. National Association of Attorneys General (1991) 

'•,· 

LEVEL OF 

VIOLATION 
MAXIMUM 

IMPRISONMENT 
MAXIMUM FINE 

$250. ()()() 

$250,000 

··· .. 

$250. ()()() 



FEDERAL ENVIRONMENTAL CRIMES 

AIR POLLUTION 

STATUTE 

U.S.C. §7413(c) 

Notes: 

STATE 

OF MIND 

PROHffiiTED ACT 

·· ... 
IKlllO\>vinj!ly violates any requirement or prohibition of state implementation 

any compliance or penalty order, any requirement or prohibition regarding 

source performance standards, any NESHAP, section relating to inspections, 

section relating to solid waste combustion, section relating to precostruction 

lrequiireJneJtts, any emergency order, permit, or requirement or prohibition 

to acid deposition control or stratospheric ozone control, or any 

I requiireJneJtt of any rule, order, waiver or permit or for payment of fee 

mobile to United States. 

I: Provides for more severe penalties for subsequent violations 

2: Provides for twice the amount gained or lost, whichever is greater 

3: Provides enhanced penalties 

Compiled by OPLA from: Summaries of Federal and State Environmental 

Criminal Enforcement Statutes. National Association of Attorneys General (1991) 

LEVEL OF 

VIOLATION 

MAXIMUM MAXIMUM FINE 

IMPRISONMENT INDIVIDUAL 

1,2 





HAZARDOUS WASTE 
Figure D-2 

Statutory Level of ~" . Fine 

lc, 
lrii\' 

Florida 

Xi''' 

Reference 

49-925 Class 3 Felony 10 years 

22a-13la 

895.01.08 
: :: ..• i?~ ' ' 

1st Degree Felony 

3, 6, or 9 years 

Syears 

30 years 

$150,000 

$250,000/Day 

$250,000 

$10,000 
. :. ::.' 

Hawaii 128D $50,000/Day 3 years 

~··~··:l§J ............. ,.·.±······' 22222£$·&·£·£'&··•£•\8&·fl······~ £Hd&······· &···. &· .. ±·· IT$11lliTh~~!IMill11lfumillll!iii11121l11tm~~~ .... , .. 
Jllinois 111 112-JO<t4(b, Class 2 Felony t~nn 000/Day 7 years 

•,: •' . ':):••:' ·•· ' 

2 years $25.000/Dav 

.• ··,!JJ&z< · 
!Kentucky 5 years 

!Maine 1319-T Class ·C Crime 5 years 

IM~h'iilillir <\ • / • }it,12~$ ! 

$1,000,000 

t?~O,OOO/Day 

1,000,000 3 

$10,000 3,4 

~_! 

i'~-t<;nn 01)()/Day 

1 

Ch. 21C.IO 20 years .ttnn OOO!nay $100,000/Day 

·~i~hlg~u:,, :•:• 
M;nn<'<<ntn 
.•;·0c·:s'iL':'i· . 

Missouri 

MX~Wi~··· < 

609.671 Subd. 3 Felony 

260.379.3 Class D Felony 

81-1508( I )(g) Felony 

I New"· 147-A:16 Class B Felony 
' ... ')(' 't·~ ;;:?}::::;:::::::::::~::::::::::'?J)f 

I New Me1tico 74-1-11 2nd D~gree Felony 

.. ~~#x~:c•:. >··········• · ?'E<::t/iif:211~ :1.. td ·"" · 

Felony 

Oregon 466.995 
'Pi'i~\\~;;1; · . ·· ~S:(i()JA .. 

10 years 

5 years 

6 months 

7 years 
' ',,,.~. 

9 years 

10 years 
.. , .. ,.,,. ·.' 

4 years 

I year 

Rl10de Island 23-19.1-18 5 years Felony 

lstiiiiirh'~ .. ··•·•·•···· · · ··~- · •. · :.\'<,:.:.::••: ·::/ ·• · 

: ;: . 

Jl()().ooo 

$1,000/Day 
'··:>t'l·~·>' :•·· ' 

$)0.000/Dnv 

I'd' 
t~n nnnJn, 

•'. •, 

$100,000 

;zoo:· 
$250 01)()/Da:--

··•:}•:,:' 

$25.000/nov 

$10000/nnv 

$)0 000/nov 

!South Dakota 34A-II-21 Class 4 Felony 10 years $10,000 

$1,000,000 
"jl[l 

$1,000/Day 1 

$10.000/Day 

$50.000/Dov 

$250,000 
.· ,' i'?:(•: 

t?<;O 000/nou 

$25,000/Day 1 

Stoooom"'y 

'• 1~1i·•·l :::;: 

$10,000 
, ...... l~:ffi•:•••-':•:·.:·; .. : ·;:¢.: ' ' ' . ,:, ·····~< ' ' ..• : .... 1<:·•:••:•::••':•:•:·· 

Notes: 
I: Provides more severe penalties for subsequent violations. 

2: Provides for twice the amount gained or lost, whichever is greater 

3: Provides enhanced penalities. 

$100,000 

'··. (:( : 

4: Up to 3 times gross value gained or loss, whichever is greater (plus court costs/costs of investigation and prosecution) 

Compiled by OPLA from: Summaries of Federal and State Environmental Criminal 

Enforcement Statutes. National Association of Attorneys General (1991) 



WATER POLLUTION 

·. : := ::. · :· ·· .· f :r .:· 

49-263 Class 2 Felony 14 Years $150,000 $1,000,000 
. ·. 1.1.1. 

I california $1 (J()(\ (J()(\ 1,3 

22a-376(c) Class D Felony 5 years $10,000 
•....••• $10,000 ••••• 

tn;;:i: · · 

I Florida 403.161 3rd Degree Felony 5 years $5n 111)()/Da)' 3 

IHa\'lllH 342D-34 15 years s2so,ooo ··.···;;,~.~···· 3 

I Illinois Ill 1/2-10440) 

I Iowa 

3 years§lgJ··~: ~i.; ;~:~ noo. ii'n>ai·y·· ··)lli·:~: '[1"'''.~:-.,ii' ~,·000/D i. i.i"··.~··.@i•· ~··•·••·•·•·•·•·•·•••<1 •••• 
4558.191 Agg. 2 years $50,000/Day $50,000/Day 1 

· · ·•:•·•:••••<·;;;.,-:•}'.:•}'/·'•;:: ·•:•••·•••:-'•:•:•::·••::•:•::::·t;l;tl 0~,:·. 

!Kentucky ??.1 OCM/.1\ 

!Missouri 

· ....•... · .. ·~i~f···· 
Class D Felony 

::··:·.. ···'T:•I•••••• 
5 years t~ 

. . ...... ·······~· . . . . •. t•• ::m$25. IJU\J/ 1 M\ii\!iiAA ? 
Nebraska 8H508(l)(b) 6 months $5,000/Day $5,()()(}/[)~ 

. : .......................................... . 
. ......... . .... . m. 

I Rhode Island 46-12-14 

lsg~ili ¢ilf.9lili~< } '•···· }iil2i2'i?n } ••• 1: K · 
lsouiJt Dakota 34A-2-21 Class I 

. :. ;. ' 

1'1 .. 
I year 

.• t•:•:.:;:o::;o:·•·...-. 

5 years 

....•. ··························:<,: I year 

IW.~sLYir"':: ••••....••.......••...... :...................... nk~~:A:O.:,i9 t : :. ..,:; ·•.;.Q:•:•;-.:::<: .o"•.•·::..•·.,:O., •..•••••.••••• ,. ................... ······~·······";. •. : 

I WlSC()[ISl!l 147.21 

1\ir:s~'''" •·····•·•·······•· .. · :!liMb 

Notes: 

1: Provides more severe penalties for subsequent violations. 

2: Provides for twice the amount gained or lost, whichever is greater 

3: Provides enhanced penalities. 

6 months 

• · . ~ nOQ6ic""' • 
$10,000 

~: :. 

$25,000/Day $25,000/Day 
s:·bnrit · · •· .; : · .·. '• ,:: : •,. ;, I:i ;· 

. -·~.; --$25,000/-Day-

$10,000 $10,000 

$25,000/Day 1 

. ·····tii·•T 

4: Up to 3 times gross value gained or loss, whichever is greater (plus court costs/costs of investigation and prosecution) 

5: Or $1,000/day (whichever is greater) 

Compiled by OPLA from Summaries of Federal and State Environmental Criminal Enforcement Statutes. 

National Associations of Attorneys General (1991) 



AIR POLLUTION 

Statutory Level of Maximum " 1 F~ 

~IAII]obl]nmsa§tate Re:erence ~ Violationlml-~i,i Yri•eariiJIEl'Illlividl]uallllffil.liiii.ii 

.···-•- . _. .. . • ti:JZ 
-.t?r\nootnov 

•cLc:c:::_ ' t 1 i " X•!q~M!i? : .. ; ... ··. · 
lroHfnrn;o 42400.2 "'- I year $25,000 $25,000 

I Illinois 
If~ . 

1Kentuckv 

None listed 

;,:::::r:P~ •.. • · 
None listed 

• :- .•••. _ •.•••••. i 
I M Ch. Ill Sec. 142A 

,,, ·······\ .. ::·, • ..- ....................... 1•-···········--· 

I Missouri 
IJIA;;i;i;;;;~:.••:(;::·· 

I Nebraska 

609.671. Subd 12 
•,.;•••:•-•: :.->> ;······; 1lej_ 

None listed 

·'it?.#:qJ: 
8H508(l)(f) 

New 125-C:I7 

Class D Felony 

Class E Crime 

Felony 

"' 
''~'':''"'"•. ·,.,_ _. .\/' •'?i;;?ri:ct9(() \ , ?j~Jfi -· 
New Mexico 74-2-14 4th Degree Felony 

~'~\l:•? •::::::•::• JC~))::;:I: ::)i;;. 

!Oregon 468.995(1) Class A M;.tl,.,mP.onnr 

5 years 

6 months 

:_ • ••••• y · . 

I year 

3 years 

I year 

,':\c:::•::::>,·: 
18 months 

·l•t•(:j. 

10 years 

·•·,)"~!:: ·•· '· ' 

!year 

-···•tio';;; 

$25,()()0/Day - t'l~ nnnln •.. 

·- ··-· ·· ltmm:m• 

.~ :: / : . .::· .== : 

-t?.; N\1)/Day t?~ MAin ... 

.• ltf)'(\(\(\R;~;)Nifltlik l:f. . . . . . ' : l<•:ill@ 

t~n t'Niin... - t<:fl (IIV\/n. 

/ t~-~~~ ::• •' $5,000/Day : . ·. 

$1,000 

·. )/i()W 

$5,000 

$50,000 

$5,000 

. -· 1'-:······.-•·•······-~~. 
t?~n MAin... t?<:n """IDa;• l,3 

. ?'''_?'•::'"'"'';;·";;·"' · '}•••:•·•···•:I:O:::•prt<i. ··oo/1 -- ·. 1~ 

t?<: nnnin ... -$25,000/Day 
·-r;; ........ - :· :- ·-· _:.. • . ·:- .- :f : :. ·:.·; .. 

I year $2,500 $2.500 

30 days t<;nntn... $500/Day 

· yi ~ 'i ·• · -· -.. <''· -.. ·_ ·•fk"'' • IEmE•i 

Offense 

1•v.,,,.,.,10,vu 70.94.430 Gross "' 

lw~~t yiigliiia .. < \/ 1 / i Nii~i:> iiit~ >. . · 
144.426(2) 

Notes: 

I : Provides more severe penalties for subsequent violations. 

2: Provides for twice the amount gained or lost, whichever is greater 

3: Provides enhanced penalities. 

Compiled by OPLA from: Summaries of Federal and State Environmental Criminal 

Enforcement Statutes. National Association of Attorneys General (1991) 

5year 

I year 

6 months 

$1<;(),000/Day $300,000 . 1 

:: 
$2,000 $2,000 

:.: ...... j/ilfv· ·-· .. · .. ·,~-

3 

1 

:.·. ': 





Figure D-3 

STATE MAXIMUM CRIMINAL PENALTIES FOR 
ENVIRONMENTAL CRIMES IN COMPARISON TO MAINE 

Prison 
(ME= 5 years) 

Individual Fines 
(ME= $50,000/day) 

Corporate Fines 
(ME= $50,000/day) 

Prison 
(ME= 6 months) 

Individual Fines 
(ME= $25,000/day) 

Corporate Fines 
(ME= $25,000/day) 

Air Pollution 

Prison 
(ME= 6 months) 

Individual Fines 
(ME= $25,000/day) 

Corporate Fines 
(ME= $25,000/day) 

Number of States 
Greater than Maine 

24 

8 fine per day 
15 flat fine 
23 total 

8 fine per day 
16 flat fine 
24 total 

41 

4 fine per day 
13 flat fine 
17 total 

4 fine per day 
13 flat fine 
17 total 

26 

5 fine per day 
1 flat fine 
6 total 

3 fine per day 
5 flat fine 
8 total 

* 8 states list no air pollution crime. 

Number of States 
Less than Maine 

17 

14 fine per day 
8 flat fine 
22 total 

14 fine per day 
7 flat fine 
21 total 

3 

3 fine per day 
9 flat fine 
12 total 

3 fine per day 
10 flat fine 
13 total 

11* 

9 fine per day 
12 flat fine 
21 total 

8 fine per day 
11 flat fine 
19 total 

Compiled by OPLA from Summaries of the Federal and State Environmental Criminal 
Enforcement Statutes, The National Association of Attorney's General (1991) 

Number of States 
Equal to Maine 

8 

4 fine per day 
0 flat fine 
4 total 

4 fine per day 
0 flat fine 
4 total 

5 

16 fine per day 
4 flat fine 
~Ototal 

16 fine per day 
3 flat fine 

19 total 

4 

10 fine per day 
4 flat fine 
14 total 

10 fine per day 
4 flat fine 
14 total 





Figure D-4 

Criminal and Civil Environmental Enforcement Actions Resolved in Maine 
Between July 1, 1988 and June 30, 1992 

(Includes Federal Actions, Joint State/Federal Actions and State Acdons) 

Joint i!i!i!i!i!i!il!!i:$t~1l$i!A¢.hlfi.¢N$:::::;::i:: 
Federal State/Federal Under Under 

LURC LawfA) 
Row 

Actions Actions DEPLaws Totals 

Resolved Criminal Actions (~) (C) 
Number of Actions 1 2 3 
Mean Fine $13,500 $742,667 
Total Fines $2,201,000 $27,000 $2,228,000 
Incarcerations 

Persons Jailed 
Time Served 21 Days 21 Days 

Resolved Civil Actions (D) (E.) 
Number of Actions I 3 679 115 798 
Mean Fine $482,667 $15,197 $2,209 $15,089 
Total Fines $20,000 $1,448,000 $10,318,652 $254,050 $12,040,702 

Column Totals 
Number of Actions 2 3 681 115 801 
Mean Fine $1,110,500 $482,667 $15,192 $2,209 $17,814 
Total Fines $2,221,000 $1,448,000 $10,345,652 $254,050 $14,268,702 

Notes: A. Does not include LURC actions resolved between 7/1/88 and 12/31/88. 
B. United States v. International Paper Company, No. 91-00051-B (D. Me. July 3, 1991). 
C. State v. Koslosky, No. 90-000346 (Me. Dist. Ct. 6, Bath-Bruns., July 12,1990) and 

State v. Druce, No. CR-91-18 (Me. Super. Ct., Lin. Cty., Jan. 22, 1992). 
(In Smte v. Koslosky, defendent received a six month suspended sentence. In State v. Druce 
detendent received a six month sentence, all but 21 days suspended.) 

D. The only federal civil action for which documentation could be obtained within the time 
frame of this study was United States v. City of Bangor & Maine, No. 88-0048-B, 
(D. Me. June 28, 1991). 
(T!Jis case could arguably be listed as a 'joint action", rat11er than a Federal action, 
since the State ended up as a plaintif"t: It's included !Jere as a Federal action, bowel'er, 
since it began as an "over-filing" by the EPA that named tlJe State as a defendant.) 
Several other actions may have been taken under the Clean Water Act or Section 10 of the 
federal Rivers and Harbors Act, but documentation was insufficient to include those actions 
in this table. 

E. Joint actions resolved against International Paper Company (8/89), J.M.Huber 
Corporation (5/91) and City of South Portland (1192). 

Sources: Compiled by OPLA from information provided by the Office of the Attorney General, the 
Department of Environmental Protection, the Maine Land Use Regulation Commission and 
from documents obtained from federal and state courts in Maine. 
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Figure D-14 

Summary of Enforcement Actions Taken Under Laws 
Administered by the Department of Environmental Protection 

Between July 1, 1988 and June 30, 1992 

Administrative Actions 
Consent Agreements 

Judicial Actions 

Rule SOK Judgements 

Consent Decrees 

Criminal Prosecutions 

TOTAL ACTIONS 

Number 
of 

Actions 

601 

38 
43 

2 

684 

Percent 
of all 

Actions 

87.9% 

5.6% 

6.3% 
0.3% 

100.0% 



Number of Enforcement Actions Resolved per Fiscal Year 
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Notes: Totals for resolved enforcement actions and fines presented here differ slightly from those 
reported by the DEP in its annual enforcements reports for FY89, FY90 and FY91. 

Source: Derived by OPLA from DEP monthly enforcement reports. 

Figure D-15 



Fi12;ure D-16 

Frequency Distribution of Fines Imposed by Maine 
For Violations of Environmental Laws, by Size of Fine Imposed. 
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Notes: Distribution of fines imposed between July I, 1988 & June 30,1992. 

Sources: Derived by OPLA from DEP monthly enforcement reports. 



Figure D-17 

Distribution of Types of Violations Cited in Enforcement Actions 
(Actions to Enforce Laws Administered by the D.E.P Resolved Between 711188 & 6130192) 
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Notes: Percentages for all types of actions total more than 1 00% due to enforcement 
actions that included multiple types of violations (multi-media actions). 

Sources: Derived by OPLA from data provided by the Department of Environmental Prtotection. 



Figure D-13 

Comparison of Fines Between Actions with Only One Type of Violation 
And Actions with Multiple Types of Violations 

Number of Actions 
Mean Fine 
Median Fine 
Total Fines 

Actions With Only 
One Type of 

Violation 

626 
$9,584 
$1,000 

$5,999,365 

Actions With 
Multiple Types of 

Violations 

58 
$89,057 

$6,000 
$5,165,287 

All Actions 

684 . 

$16,323 
$1,500 

$11,164,652 

Sources: Compiled by OPLA from data provided by the Department of Environmental 
Protection. 



Figure D~l9 

Administrative and Judicial Fines for Actions Involving Only One Type of Violation 

Type Administrative Judicial 
of Enforcement Enforcement 

Violation Actions Actions Total 

NRPA 
Number of Actions 356 25 381 
Mean Fine $1,133 $952 $1,121 
Median Fine $750 $650 $750 
Total Fines $403,175 $23,800 $426,975 

Site Law 
Number of Actions 48 3 51 
Mean Fine $7,283 $11.000 $7,502 
Median Fine $5,000 $5,000 $5,000 
Toral Fines $349,594 $33,000 $382,594 

Underground Tanks 
Number of Actions 6 4 10 
Mean Fine $10,583 $43,863 $23.895 
Median Fine $6,500 $36,500 $6,500 
Total Fines $63,500 $175,450 $238,950 

Surface Oil Spills 
Number of Actions 4 2 6 
Mean Fine $11.000 $12,000 $11,333 
Median Fine $10;500 $12,000 
Tom/ Fines $44,000 $24,000 $68,000 

Hazardous Wastes 
Number of Actions 37 3 40 
Mean Fine $14,796 $24,167 $15,499 
Median Fine $9,500 $25,000 $10,000 
Total Fines $547,450 $72,500 $619,950 

'Air Emissions 
Number of Actions 24 3 27 
Mean Fine $60,360 $221,333 $78.246 
Median Fine $3,300 $264,000 $5,000 ' 
Total Fines $1.448,636 $664,000 $2,112,636 

Septage 
Number of Actions 22 2 24 
Mean Fine $1,687 $2,750 $1,775 
Median Fine $1,000 $1,000 
Total Fines $37,110 $5,500 $42.610 

Solid Waste 
Number of Actions 14 7 21 
Mean Fine $5,150 $17,707 $9,336 
Median Fine $2,000 $5,000 $2,000 
Total Fines $72,100 $123,950 $196,050 

Water 
Number of Actions 54 12 66 
Mean Fine $16,225 $86,288 $28,964 
Median Fine $6,050 $35,300 $9,850 
Total Fines $876,150 $1,035,450 $1,911,600 

Total (One Type of Violation) 
Number of Actions 565 61 626 
Mean Fine $6.799 $35,371 $9,584 
Median Fine $1.000 $2,500 $1,000 
Total Fines $3,841,715 $2,157,650 $5,999.365 

Sources: Compiled by OPLA from data provided by the Department of Environmental Protection 



Figure D-20 

Summary of Enforcement Actions by Type of Violator 

Administrative Judicial 
Enforcement Enforcement 

Actions Actions Total 

Individuals 
Number of Actions 312 43 355 
Mean Fine $1,233 $3,890 $1,555 
Median Fine $700 $1,000 $750 
TouJi Fines $384,669 $167,250 $551,919 

Business Entities 
Number olActions 233 31 264 
Mean Fine $16,040 $190,369 $36,510 
Median Fine $3,550 $50,000 $5,000 
TotE./ Fines $3,737,296 $5,901,437 $9,638,733 

Governmental Entities 
Number of Actions 42 6 48 
Mean Fine $15,170 $41,825 $18,502 
Median Fine $3,000 $21,425 $4,400 
TotE./ Fines $637,150 $250,950 $888,100 

All other 
Number olActions 14 3 17 
Mean Fine $4,921 $5,667 $5,053 
Median Fine $2,000 $1,000 $2,000 
TotE./ Fines $68,900 $17,000 $85,900 

Total 
Number ol Actions 601 83 684 
Mean Fine $8,033 $76,345 $16,323 
Median Fine $1,200 $3,000 $1,500 
Tot3.1 Fines $4,828,015 $6,336,637 $11,164,652 

Notes: Enforcement actions were catagorized as actions against individuals, business entities, 
governmental entities and "other" according to the following criteria. Actions that listed a 
a municipal or quasi-municipal entity or any agency of state or federal government as a violator 
were designated as actions against a governmental entity. Actions that did not 
include any governmental agency but that identified all violator(s) as a corporation, a sole 
proprietorship or other form of business were designated as actions against business entities. 
Actions listing individuals, without any indication of business affiliation, were categorized as 
actions against individuals. Actions that clearly listed combinations of these categories 
were included in the "all other" category. 

Source: Compiled by OPLA from monthly reports of the Department of Environmental Protection and 
review of consent agreements, consent decrees and other material filed or provided by 
the Attorney General's Office. 



l!'igure D-21 

Summary of Enforcement Actions, by Residence of Violator 

Notes: 

Source: 

Number of Number of 
Administrative Judicial 

Actions Actions Total 
In-State Violators 

Maine 528 80 608 

Out-of-State Violators 
Arizona 1 1 
California 1 1 
Connecticut 6 6 
Florida 5 5 
Massachusetts 30 1 31 
Maryland 1 1 
New Brunswick I 1 
New Hampshire 16 2 18 
New Jersey 3 3 
New York 4 4 
Permsy!vaiJia 1 1 
Rhode Island 1 1 
Texas 2 2 
Virginia 1 1 

Sub-Total(Out-of-State) 73 3 76 

TOTAL (All States) 601 83 684 

For the purposes of this report, an action was designated as an action against 

an "out-of-state" violator if the action included any violator with an address 

other than Maine. 

Derived by OPLA from monthly D.E.P. enforcement reports, consent 

agreements and court documents. 



Figure D-22 

Summary of Enforcement Actions: In-State and Out of State Violators 

In-State Out-of-State 
Violators Violators Total 

Single-media Enforcement Actions 
Number of Actions 388 71 459 
Mean Fine $2,414 $1,932 $2,339 
Median Fine $800 $850 $800 
Total Fines $936,469 $137,150 $1.073,619 

Multi-media Enforcemellf Actions 
Number of Actions 53 5 58 
Mean Fine $97,104 $3,760 $89,057 
Median Fine $7,500 $1,500 $6,000 
Total Fines $5,146,487 $18,800 $5,165,287 

Notes: Comparisons of single-media enforcement actions are limited to NRPA, site law, surface oil 
spills and solid waste violations. No enforcement actions against out-of-state violators involved 
underground tank, hazardous waste, air, septage or water violations. No significant difference 
was found between average fines for in-state and out-of-state violators for single-media 
enforcement actions. Although noted here for reference purposes, average fines between 
in-state and out-of-state multi-media actions are not directly comparable, since the in-state 
multi-media actions include types of violations (ie; air, water, hazardous waste, underground 
tanks and septage) that were not reported for any out-of-state action. 

Source: Derived by OPLA from monthly DEP enforcement reports, consent agreements & consent deere 



Figure D-23 

Number of Actions that Required After-The-Fact Permits or Remedial Actions 

After-the-Fact Permit (ATFP) Only 
Remediation Only 
Both A TFP and Remediation Required 
Neither A TFP or Remediation Required 
Totals 

Administrative 
Enforcement 

Actions 

84 
353 

31 
133 
601 

Judicial 
Enforcement 

Actions 

5 
56 

21 
83 

Total 

89 
409 

32 
154 
684 

Notes: An action was designated as requiring remedial action if the enforcement document required any action 
to repair or mitigate the effects of the violation. Remediation ranged from replanting areas and removing 
fill or structures, to improving wastewater treatment facilities and installing air pollution control 
equipment. After-the-fact permit requirements were noted in either the monthly reports of the D.E.P. 
or in the consent agreements and court documents filed with the Attorney General. 

Source: Compiled by OPLA from data provided by the Department of Environmental Protection. 
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