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PROCEEDINGS

P

» |
SENATOR COX. Call to order this meeting of the Committee

on Business Legislation. We're going to operate --
try to operate the way we intended yesterday, and that
is, if there's going to be a long debate, welll take
an hour for the proponents and then we'll switch over
to the oppbnents for an hour, and then'we’ll go back
and forth. The room'is probably empty because of the
various people having to fly up, who have information
to give us.

The first bill we will hear today is LD-1425,
an Act relating to the Uniform Motor Vehicle Accident
Reparations Act. We will first hear from the sponsor,
Senator Berry.
SENATOR BERRY. Thank you. Mr, Chairman and members
- of the Business lLegislation Committee: it is a plea-
sure for me to sponsor this No-Fault Insvrance Bill
cand it is my hope that out of the considerations of the

Committee on the several bills, a good No-Fault Bill
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SENATOR BERRY (Continued): will emanate for the benefit
of the people of the State.

I would now like to introduce Attormey Vincent

McKusick of ‘Portland, who has been leading the effort
, :

on behalf of this particular form of No-Fault Inmsurance.
§35MMQKQ§}CK. Thank you, Senator Berry. Let me say,
Mr. Chairman and members of the Committee, that I appear
.before you today as =-- in my capacity as a Commissioner
on Uniform State Law. And it is with greatpleasure |
that I am able to bring to you today, to discuss UMVARA,
or the Uniform Motor Vehicle Accident Reparations Act,
my fellow Commissioner from Massachusetts, one of the
Massachusetts Commissionerson Uniform State Laws, Robert
Keeton.

Since the publication in 1965 of the Keeton-
O'Connell Basic Protection Plan, the name Keeton has
come to be symomymous with No-Fault Auto Insurance,

And we're certainly very privileged to have bim with
us today. Bob Keeton is a native of Texas and he was
a trial lawyer there for some years and you're going

to be -~ there's some remnant of that Texas accent.
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MR. MCKUSICK (Continued): even though he's been
one of us New Englanders for almost 20 years. He
teaches iﬁsurance and tort law and trial practice at
Harvard Law School. He -- Frém that experience and
also from his observation of No-Fault Insurance -= Now-
Fault insurance legislation as it is developing around
the country, make him ~- makes him uniquely qualified
to talk with the Committee this afternoon about 1425,
which is UMVARA, as we call it in short, and -- and
also about No-Fault in general

Before I introduce Commissioner Keeton, I would
like to very quickly tell you a little bit about the
work of the National Conference of Commissioners on
Uniform State Laws. The Conference cohsists of about
210 Commissioners, at least three from each State, plus
the District of Columbia, Puerto Rico and the Virgin
Islands. All lawyers, they are appointed by the Governor
and in the case of the State of Maine, subjecﬁ to
confirmation by the Executive Council. They serve
completely without pay. And in 8l years of existence
of the Conference, much of the majoir legislation of

the States around the country have come out of the
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MR. MCKUSICK (Continued); drafting efforts of the
National Conference. TYTor example, the Uniform Com-
mercial Code, which is now the law in every State, with
the sole exception of Louisiéna, and I'm sure éhat was
a piece of uniform -- that was a Unifofm Act, which

was considered by the Business Legislation Committee

of a predecessor Legislature.

The -~ Specifically, the National Conference meets
each year for eight or nine days of a heavy working
session. Much of the initial work in preparing the
proposed Uniform Act is done naturally in Committee.
And, specifically, on the -~ on UMVARA a Committee «=
a drafting Committee, plus & specilal review Committec
consisting of a total of 20 members, 20 Comnissioners
representing the whole spectrum of -~ of the legal
profession, have worked on it intensively for & period
of about a year and a quarter meeting in three day
meetings, Friday, Saturday and Sunday, almost every
month., According to the Conference Rules, the -~ the
statute proposed, the Uniform Act, must be debated in

two successive annual sessions of the Conference in &
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MR. MCKUSICK (Continued): iegislative type committecs
of the whole. And that was done in August of 1971,

and again in August 1972, and the result was the édopm
tion by,a vote by States of UMVARA as a Uniform Act

and its promulgation as such. Commissioner Keeton and
I had the pleasure -~ or I had the pieasure of -- of
serving on that drafting Committée with Professor Keeton
and, as I say, some 18 others.

It's certainly been a great pleasure to welconme
Commissioner Keeton to the State of Maine and I do want
to take this opportunity to state publicly my personal
appreciation to =- to him for taking time from his
heavy schedule at Harvard lLaw School to come up here at
his own expense and to talk to the Committee in recgard
to LD=1425, UMVARA, and No-Fault proposals generally,
Commissioner Keeton.

COMMISSIONER KERTON. Thank you very much, Mr. Chair-
man, and members of the Committee. I am grateful for
the opportunity of appearing before you.

I would like to add one further thing to what Mr.

McKusick has said about the work of that special commitiee.
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COMMISSTONER KEETON. He modestly downgraded his own
role. He was an extremely valuable member of that special
Committee of the National Conference of Commissioners
on Uniform State Laws., UMVARA came beforeAthe Confer-
ence as whole and was approved last summer,

I think it might be useful to place UMVARA and
LD-1425, which is exactly the UMVARA Bill, in context
with the various proposals that you have heard and that
are being discussed around the country. In the first
place, we might divide them into two major groups.
There are now 14 states that have enacted some form of
legislation that has been referred to by its proponents
of the various forms as No-JFault Insurance legislation.
But those 14 divide very‘sharply into two major groups,
besides (1) that we put aside the Illinois bill which
has been declared unconstitutional and did not quite
fit within either of these two patterns.

One of those patterns is the Add-On pattern. And
that is a bill that simply takes the present system as

it is, primarily & fault and liability insurance system,
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COMMISSIONER KEETOHN. (Continued): that is, one in
whiéh a claim must be based upon fault and is actually
pald by a liability insurancé company on behalfl of the
person found to be or claimed to be at fault. It takes
that system and adds on to it a requirement that in
addition to lisbility insurance, the automobile insur-
ance policy contain a no-fault insurance coverage that
will pay some benefits for out of pocket losses. That
kind of bill does not include any limitation of the
right to recover in tort. And as a consequence there
are certain things that clearly result. One is if you
pass an Add-On bill, premiums to the policy holders
are going up. There is Jjust no other way it can‘happen,
because the bill does nothing at all about changing the
existing system. Whatever costs are there in the exist-
ing system, they continue to be there. And something
is added because the new coverage is added own top.

Now, proponents of these bills sometimes, not too
often, but sometimes argue that they at least hope that
they will not increase the cost, because they hope that

people who have been paid these added on no-fault
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COMMISSIONER KEETON (Continued): benefits will

forego their tort claims. I think if we take the time
to examine the incentive structure of the bill, it is
clear that that will not be 20, hecause we can surely
draw the inference that although I hope it is the case,

Aol

and T believe 1t is the case; that most citizens in

-

<L

most States, and certainly most citizen

[55

bhis

-

.1 State,

471
[N

will not make fraudulent claims, it is the case that
many of them will at least respond to the incentive
structure in the bill for legitimate claims, And when
you enazct an Add-On bill that takegs care of the out of
pocket expenses up to a certain amount, it tends 1o have,
as part of that incentive structure, a =~ an effect of
financing rather than discouraging tort cases, because
it relievesg the incentive to settle promptly to get
cash to take care of out of pocket bills, and ingtead,
those bills are paid promptly, and what reason is there
not then to press farther with the fault claim for the
pain anhd suffering, in addition to the no-~fault bene-
fits that have already been paid?

So, if we want to be realistic, the AGA=-0n bills
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COMMISSIONER KEETON (Continved): will increase costs
-= are bound to increase cogis %o the policy~holders.
Among the bills you have before you, Legislative Docu=~
ments #1 and #1770 are Add~0On bills.

Now, the second type of bill is a Dbill that
undertakes to do something about the waste, the ineffi-
ciency, the unfairness and the high cogt of the fault
and liability insurance system.

Let me speak for just a moment about the key clement
of unfairnesg, that part, that point about the unfair-
ness that hae its most dramatic impact in any fault and
liability insurance system for the handling of claims

ng from automobile accidents. That is the unfair-

fle

arigi
ness that has been documented by field studies, both
within the insurance industry based on the claims paid
and by field studies out of the universities over and
over again, beginning in the early thirties with the
Columbia study snd concluding most recently, the most
recent large scale gtudy, being done by the United

- States Depariment of Transportation ags a part of the com-

plex six million deollar study that the Department of
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COMMYSSIONER KELTON. (Continued): Trénsportation is
sponsoring. This phenomenon has been documented over
and over again, that the swall injuries, the slight in-
juries,'are heavily over-paid in comparison with the
more serious injuries.

Now, to give you some nationwide figures, a study
of actual claims paid by liability insurance companies,
a sample out of six States scattered across the nation
for a period of a few weeks in February, 1968, which
is one of the careful documented studies in this area,
shows that when the total economic loss associated with
an injury was less than $100, all the medical expense,
wage loss, everything added up together was less than
$100, the average settlement of those claims, when the
claimant was represented by a lawyer, was 7.l4 times
the economic loss. And when he was not represented by
a lawyer, it was L.5 something times the economic loss,.

In contrast with that, when there are really serious
injuries that involve twenty-{ive hundred, five thousand
or even more of economic loss, a person was lucky to

recover his economic loss and never recovered a multiple
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COMMISSIONER KEETON. (Continﬁed): anywhere near these
multiples that apply in the slight injury cases.

So the inequity I'm talking about here, is that
the fault and liability insurance sYstem, becauée of
the way it operates, and I'11l come back in a moment to
-- to talk about why it is‘that way, actuvally does
result in payment of slight injuries in high multiples
of the out of pocket losses, and payment of serious
injuries in low multiples or even in less than the actual
out of pocket losses.

Now, if we were to distinguish bhetween slight in-
juries and serious injuries, and to give this propor-
tionate beneflits to one or the other, surely we would
all agree that the injuries that should be dispropor-
tionately benefited would be the serious‘injufies,
not the minor injuries. So this is an injustice, both
among claimants and toward policy holders, who are being
required by the system, as a result of its character-
istics,; to pay for a kind of coverage that they never
would choose if they really had a choice.

And you have the opportunity in presenting these

No-Fault hills and choosing among them, to give the
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COMMISSIONER KEETON (Continued): consumers a choice,
that they have not had before, to give them a choice to

- buy the kind of coverage that’will give them high pro=~
tection for economic loss including the losses %n

sefious injuries, if they are willing to give up some of
this accepted payment of slight injury cases. And I
think that therets no doubt that if you put that question
. to the individuais and explain the systems to them,
there's no doubt which way they would choose, They
don‘t.have that opportunity to choose, because the systen
musﬁ be a system for the whole body of citizenry in

the State. The individual citizen cannot be given that
choice today. He can be given that choice if the Legis-
lature will enact a bill that is what I would refer to

as a genuine No-Fault Bill,

Now, I turn to that second group of bills to des=
cribe the characteristics of the bill that would correct
this inequity and waste that exists in the present fault
and liability insurance system and would be preserved

by the Add-On hills, such as LD-1 and LD-1770., Under

this other group of bills, there is an elimination of
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COMMISSIONER KEETON, (Continued): the right to recover
in tort for non-~economic loss -~ pain and suffering,

we all -~ ordinerily call it. In the UMVARA Bill, the
term nonmeconomic loss is used'as a matter of drafting
clarity because there are some differences among States
and even within States, about the way of talking about
the pain and suffering claims, exactly what is meant

by them. And the definition of non-~economic loss here
makes that very much clearer.

There is in these bills what might be referred to
as a tradeuoff,ran eiimination of the right to recover
for non~economic loss in the less serious cases, while
giving to everybody a right to be protected, to be secure
in protection for the payment of his economic losses,
and under the UMVARA Bill to be paid for those economic
losses for a lifetime. Under some of the other bills,
not anything like that good benefits, but nevertheless
a trade-off is still there.

So it's a good place, then, we should separate in
thinking aBout these bills, the Add-On bills from the

true No-Fault bills, the genuine No-Fault bills that



NO FAULT ) -1l -
COMMISSIONER KREETON. (Continued): have this trade-
off of eliminating some of the waste and inequity of
the fault and liability insurance system and using the
savings resulting from that in part at least to improve
the benefits for economic losses.

Now, among the bills that have this genuine No-
Fault principle, those enacted up to this point in Masg-
achusetts and Fleorida and Connecticut and New Jersey
and Michigan and New York and Utah, vary in the extent
of benefits. None of them has given as generous bene-
fits as UMVARA recommends., The closest 1s Michigan,
which has essentially adopted the UMVARA pattern of
benefits with respect to medical expense, giving life-
time protection for medical expense, but has put $1,000
a month for 36 months limit on the other kinds of economic
losses essentially, mostly work loss, wage loss. So it
provides for that $36,000 wage loss, whereas UMVARA
would provide for a comparable level per month for a
lifetime.

Now, obviously, the first question ?ou would want

answered is, what does that kind of generosity ol benefits
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COMMISSIONER KEETON. (Continued): cost? 4nd before
this matter came before the National Conference of
Comnmissioners on Uniform Staté Laws last August for
action, cost studies had been'made for the Special
Committee, by the three segments, the three main seg-
ments of the Insurance Industry, The American Insurance
Association, the American Mutual Tnsurance Alliance and
the National Association of Independent Insurers. And
I'm sure it will not surprise you to hear that they
differed, in their cost estimates. DBut it may surprise
you to hear that the difference was far narrower, far
narrower than the differences had been in previous years.
For example, when we had this Legislatlve debate going
on in Massachusetts, in 1967 through 1970, when the

cost estimates of opponents of No Fault Insurance were
based on the assumption that there would be 2.7 times

as many claims under the No Fault system as under the
existing system,; and those obviously who were supporting
it estimeted there would be 1.3 times as many claims,

We all turned out to be wrong. There have been fewer
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COMMISSIONER KEETON. (Continued): claims instead of
more, as the thing has actually worked out. The extent
of’ the .exaggeration of slight injury cases and the
causing of those to turn up aé personal injury claims
in the total system was much greater than any of us anti-
cipated.

But as I say, the cost estimates that we received
Tor the Special Committee on UMVARA turned out to have
a much narrower range. And a consultént to this special
comnittee, Professor Williams from the University of
Minnesota; who has also done a lot of work in the vari-
ous cost estimates, made an analysis of the cost esti-
mates for us on the basis of which they could be trans-
lated into what would probably heppen if UMVARA were
enacted in particular States. And that trans}ation
Shows,é comparison of figures, which 1711l state in a
moment, but perhaps before 1 state theﬁ, I should in-
dicate exactly what it is we are comparing here,

Under the fault and lisbility insurance system, the

existing system, the package of insurance that's in-
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COMMISSIONER KEETON. (Continued): cluded in this
comparison, is a packet -~ package of insurance worth
$25,000 per person, $50,000 pér accident, liability
insurance coverage. |

Now, that of course, is higher than your existing
financial responsibility limits. It happens to be the
same, 1 believe, as the coverage in 1770 and LD~1l pro-
poses $25,000 per accident which is not quite as gen-
erous as that, because there will be cases in which
there are two persons injured so that 25 per person and
50,000 per accident would in thesg cases provide greater
benefits. But we can say that the two proposals, the
Add-On proposals that are -- before you, number 1 and
number 1770, have essentially a package very nearly the
one that was being used in this comparison. Also in
this comparison there were semi-uninsured motorist
coverage of 10-20, $10,000 per person and $20,000 per
accident, and a medical payment coverage of a modest
amount, $1,000, I believe, was the amount of medical
payments coverage =~ yes, $1,000 wés the amount of the
‘médical payments coverage. Now, also in their comparie

son, they included the property damage. And that would
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COMMISSIONER KEETON. (Continued): make -- that

would not make it exactly comparable to 1770, because
it does not. It would make it quite comparable to
number 1, because it does undértake to include property
damage within the provisions. That is the packqge on
one side that's being compared.

The package on the other side is UMVARA. Notice
that under UMVARA, instead of paying $25,000 per person
Yimit on your guaranteed benefits, there is no limit.
You have lifetime coverage for all your economic losses,
medical expenses without any kind of even -~ so-called
internal medicine, except that you're entitled only to
the reimbursement for semimprivatevaccommodations in
the hospital rather than private, unless you need in-
tensive care, in which you can have the private. And
there's only $1,000 for funeral expenses. Those are
interﬁal limits. And on the wage loss side, again, life-
time coverage with an internal limit of $200 per week
which works out to just a little less than the $1,000

a month figure that I referred to as being -= appearing
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COMMISSIONER KEETON. (Continued): 4n the Michigan
Bill. Those are the kinds of benefits under UMVARA,
lifetime coverage. You do under UMVARA, although

having insurance for all of yéur economic losses you
have this benefit, give up your right to pain and suffer-
ing damages, for non-economic damages, except in the
severe injury cases, and the tort exemption in UMVARA

is a strong tort exemption. It really defines severe
injury. In that respect it's & much stronger tort
exemption ifor example than that appearing in Representa-
tive Trask¥s Bill 1420,

The cémparison in cost between these two bills,
pfesent system or UMVARA, the Awerican Insurance Asso=-
ciation cstimates translated by our consultant, Pro-
fessor Williams, to apply to Maine, show a 16% savings.
The American Insurance Association estimates a 6%
savings. The National Association of Independent In=
surers estimates an 11% increase. MNow, there are
differences among them, as 1 indicated, but rather

narrow differences. And what we can say is, that the



NO FAULT ) - 20 -
COMMISSTONER KEETON. (Continued): industry overall,
if you take an average of the industryfs views, fore-
cast modest savings. |

And look at the differen;e in the benefits at --
if ~-= if an individval has a chance at the time he's
buying insurance coverage, before he knows which kind of
accident he's going to have, a slight injury or a
serious injﬁry accident, and he's asked which of these
would you rather have for the séme price, is there any
doubt that he will take lifetime protection for economic
losses rather than this lottery ticket for excessive
payment of 7.lh times the amount of his economic loss
in a slight injury case? I think if we had a way of
putting that question td the public generally, there's
not the slightest doubt how it would come out. And in
.fact you, as their representatives, have the responsi-
bility on your shoulders to make that choice because.
‘you make it by not acting here, as well as by acting.
If this Legislature passes no bill this year, it will
be a choice forced on all consumeré of this State to
continue with this fault and lilability insurance systen

in which you buy
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PROF]S {0F EEETON (Continued) : the protection that
would give you overpavyment of the Slight injuries\and
no assurance of payment beyond $25,000, when with the

SEme money, you could buy lifetime, protection Ffor the

economic losses by simply giving uvp this right to
recover the non-economic losses egcept in the severe

injury cases,

Now, as you can see, the MNational Conference of
Comnissioners on Uniform State Laws, when this_problem
faced them -- was presented (o them, a body of haxrd

headed lawyers, all of thew were. lawyers, as Professor

‘—-H

-~ as Mr, McRusick mentioned, came to the co sion
that the good legisglation, the best legislation in this

area, ic a bill of the UMVARA type. It has a strong
tort exemption and provides lifetime protection for
1

cconomic losses, all of which can be done without

_4~

requiring the citizens of this Staie 1o pay any more

Pl

and probably sligh lese than they would be paying

le)
'PJ.
s

if they're buying this 25-50 coverage, cessentially

{0

the package thatl is being proposed that they be re-
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I (Continued): guired to buy under

PROTEZESOR
the Add On Lills that are before you,

How, perhaps ¥ shoulcd add that of the several

O]

1i1ls before you, certainly ID-1420 is second best

among these several bills, It doeg have the trade-
off principle recognized, it does undertake 1o some
extent to limit tort claims, But I would have to
add that if with ordinary comparison, instead of
Juet looking at the pills ithet are npefore you at
this point, if we looR at the bills that ave under
copsideration in the United States generally, in-
cluding all the laws that have becn nassed, [D-1420C
is weaker then any genuine No-Fault Lill that's been
passed inrany other state, In-other words, we have
geven states already having enascted true No-Fault
legislation, LD-1420 would be weaker than any of
those geven, Now, that is not to say that therce's
anything wrong with the structure of 1420, Jt's
alright., In structure, it's geod, in structure,
AlL we'd bave to do to up-~gracde it, in relation to
passed gad even in

the legisiation that has been

= ie

2

comperison with UMVARA, thougb it wouldn't make it
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TOFESSOR KNETON (Coptinned): as good as UMVARA, is
to change iwo provisions: One, the amount of benefits.
It only requires $21000 of No-Fault benefits and as
I'Vé Jjust indicated to you, out of the cost studies f
macde foxr the Wationsl Conferdénce, you can provide lLlife-

time benefits within the range of cost we're talkicg

[

about, if you'll cover it with another provision, that
I'1)l turn to in a mowment, &o m; ang let me add that
no ather State that has enacted Ho-Favlt legislation
of any kind, even the Add On bills, have made it less
than $2,000 and few have made it -- very few have
made it thal low. The only other genuine Ho-Fault
bill that's that low is Massachusetts,; which was the
first, and ¥ think the pioneering State could be for-
given for being a little more careful in its pioneer~
ing, and too careful, cobviously, None of us antici-
pated how successfully the bill would operate and as
the data that are now in to the years of operation in
Massachusetts have demonsirated that we were too cau-

tious, much too cautious for the benefits provided
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PROFESSOR KERTON (Continucd):  upder that hill,
Sd that's the first amendment that could be changed
thatbwould enormously improve 1420,

The seéomd thing that would need to bhe changed
is Section 128, the tort enption provision, Anad
here Loo, 1420 is wealker than any of the genuine

No-Fault bills that have heen passed, It is weaker

A

1\3

than the bills in any of these seven states, Masss
chusettg, Florida, Connecticut, New Jersey, Michig
Kew VYorlk and Uteh. It needs to bhe +ightened,

if you have 1420 hefore you, I am looking at
I oyou anslyze

Page & of the billi, Section 128, and

that Section, you'll see this interesting thing

ﬁ
=
=
4
R
s)

about it, that are seven different weys you can
establish veour right to have a tort action, One ig

to establish that you have more than &2,000 of damages.
That is, if the jury in its Lindings on the evideuce
that's before them at the trial, comes up with the
figure in excess of §2,000, Tlat'ﬁ for damages for
everything, wage loss, economic loss,; pain and suffer-

ing, everything, and the Couri says the evidence sustains

< )
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PROFESSOR FEETON (Continued): that finding, that

]

establishes a rightyto tort recovery regardless of
whether anything else ig establi 0hed That by itself
establishes the right to a tort recovery, Now, in
that one case, it only establishes a right to tort
recovery in excess of the $2,000, 1In all the other
cases, it establishes the right to tort recovery from
the firvst dollar., And this $2,000 limitation applies
only to that one case,

Now, another fact of that is that even if you
can't show any of these other things that I'1l come to
in a moment, and all you have is the plea, giving evi-

dence of back pain, uncorrobated by any objective find-
ing, no ¥-ray findings Lo suppori it, the doctor says,
"I can't Tind anythiy wrong, no muscle tension, noithiug,
and the Plaintiff continues to complain of pain, is it
not likely that the trial judge will say, "Well, if the
jury believes you and pelieves it's worth more than
$2,000, that's it. The law permits it."

How, to be effective, a tort exenption provision

mnust be seli-executing to a considerable degres,
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PLOFESSOR KEETON (Continuedl; That is, it must
bé so clear how it would apply to a particular case
that when a claimant consults a lawyer, the lawyer
tells him, "It isn't worth trying a tort claim --

cage, in this instance.”" It must bhe that clear,

=
H

it isn't that clear,; then the lawyer, secrving

bis proper role, and let i1 be clear that XI'm not
saying this, criticizing the Bar, because I maintain
that it is their job to represent their clients,

and if you establish a law, within which there is

an incentive girue¢ture that says, "This claim is
worth something in tort," then it's the lawyer's

job to press it, That's whal he's supposed to do in
the representaiion of bis clients. So if this hill
passeé, whenever a claimant comes to a lawyer and
says, "I'm hurting still", it will be the lawyer's:
jobh to press the claim, Then consequently, you
cannot expect any substantial savings in expense in
the administration of a systew from a bill that has

that provigion in it, that allows one to make 2
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PROFESSOR KEETON (Continued): calléctible claim and
a likely recovery in tort anytime he complains of
pain. And that pain that the lawyer thinks that

the jury might think it was worth more than $2,000,.

So you cannot expect that 1420 as written
would eliminate any substantial body of toxrt
claims. And if it won't eliminate any substantial
body of tort claims, you cannot expect it to be
available at the same price, but only at a higher
price than the existing system, because unlesé it
succeeds in eliminating some of these tort claims,
it is in effect still just an Add On bill.

Ndw, the other six ways you can go about estab-
lishing your right to a tort claim under 128 is to
establish more than $500 of medical, or looking at
the following sentence, to cstablish either one of
the descriptive types of injuries. HNow, the way the
bill is drafted, as 1 indicate, it necessarily opens
up this right to a tort actiom in any case, regard-

less whether you have one of these descriptive types
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FROFPESSOR KERTON (Continued): . of injuries, in which
there is evidence that would support a $2,000 danages
finding by the jury. That is the thing that must --
must be chaﬁged, I Submit,iﬁ 1420 (129) is converted
into an acceptable bill. And there are various ways
you could change it. One is by simply changing that
figure $2,000 to a high enough figure, that it would
have self-executing dimensions. That is, if you put
it, for example, at $5,000, then it still would be

the case that the lawyer's advice to the claimant with
slight injury would be,"There's not enough chance the

Jury would award that much to wake it worth while to

[aind
@

press the claim,'" so it would practically elimingi
the body of cloims., But I would submit that if you
do that, then you ought to either use that as the

sole criterion, which is actually the way Professor
O'Connell and I proposed that it be done in the tort
exemption back in 1965, No Legislature has done it

yet that way. JInstead all the Legislatures that have

enacted, have not used this deduction, this $2,000
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PROFESSOR KEETON (Continued): figure at all, but
instead have uvsed some of the other technlques that
appear in 1420, So there are two ways you could
stréngtheﬂ that. One is Just to.stop the sentence

in the -- in Section 128 in the seventh line after

the phrase, "vehicle in the state." Just stop it

at that point, and raise the $2,000, Then you would
have the kind of tort exemptlon that Professor O0'Connell
~and T originally recommended.

The other way to do it is to strike out ﬁhe "up
to $2,000" to any person., Strike that out and use
the other kind of criteria.,

Now, I -« of course, I would recommend that you
take instead of Sectlon 128, the tort exemption pro-
vision of UMVARA,

And T -- to bhe clear, let me add in conclusion,
that I want to he very expliclt on the proposition,
that in talking about ways in which 1420 mlght be

strengthened, I am in no sense hedging in the least my
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PROFESEOR XIEETON (LUMLlHUCﬂ) recomuendation to
hc Committee that UMVARA should he accepted fully.

It is fax the best hill.

1420 could be made into & goced hill, by the ;
kinds of changes I've suggested, Put here the choice

is still, if you've made those changes, you would
still be giving the citizens of this State an oppor-

tunity to buy longer term protection at approximately

the same or slightly lower rates than at present, if
you stiffen that tort excmption, But why not go the

further step and give them lifetime protection, which

Y

you can do by enacting UNVARA?

-

I would also call attention to the fact that
these estinates on cost were made not by proponents
of the bill., These have been made by the Indusiry,
the people who are going to have to live with the
operation of the bill on the cost side, and il there's
any incentive structure as far as the cost egflmateg

are concerned, it is plainly an incentive teo overstatie
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PROFESSOR KEETON (Continued): ﬁhe cost rather

than to understate, becausge these estimates will

come back to blte them if the bhills are passed,

or.- if they try to get higher premiums than these
estimates indicate. So 1f there 1s any error in
these, I submit it is probably an error on the

high side,

So I feel quilte confident 1n forecasting that
if-a bill of the UMVARA type 1s enactéd in this
state, 1t would produce not only the greatly im-~
proved benefits but also premlum costs probably
slightly lower than they would be eilther under LD #1
or LD 1770. Thank you very much, Mr. Chalrman,
SENATOR COX., Are there any quecstions of Mr, Keeton?
Representative Deshales. |
REPRESENTATIVE DESHAIES, I have one or two here.
You made‘that remark very early in your presentation
and I was hoping you could elaborate on 1it. Why are

smaller claims consistently overpald?
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FROFESSOR KLETON, Oh, yes, I forgot lo come hack
to that, Thank you.

liakility iusuraunce company
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vy
to defend agsimﬁt & claiwm in which, the medical
expenses, let's say, are &7%5, mostly consisting of
X-rays to find there's nothing wrong in the bone
structure and a couple of visitg to the doctor

2

during the period immedi

)

ately afterwards, in ordex
for a company»to defend against that claim, if it's
tried all the way through, just the trial, it'll
‘cost them something more than $1,000. In oxrder to
defend, to the appellate court, 1f they have to go

to that far, very much more, HNow, as a nmatter of

fact, when the liability insurance company looks

at the guest the early stage, asks itself, what
is the best way out of this for us, economically, the
answer is to pay that $714 for a $100 claim, instead of
trying it out. So the many reagons for this phenomenon

r)

of the heavy overpayment of the glight injuries is the
practical significance of the cost of defense, Now,

that practical significance is to give to every claim,
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PROFESSOR KEETON (Continued): legitimate or not,
a substantial nuisance increment to its value, I
it's a valid claim for a small amount, it blows

up that amount to a lot more., If it's a fraudulent
claim, then it wakes it worth something, when it
wasn't really on its merit worth anything. VYou know,
it really isn't fraudulent claims that's killing us
on costs, It's the multiplication of the value of
the small weritorilous claim that now comes to he
about $714 for $100 worth of cconomic loss.
REPRESENTATIVE DESHAIERS, Thanlz you, My other ques-

2.

tion here,; you mentioned Michigan as haviong near

Yol

model legislation as far as Mo~Fault is coucerned,

How does Michigan No-Fault differ from 14257 1In what

areas?
PROPESSOR KEDTON, Michigan's bhill is ~- mainly, the

I

key difference is -~ are on penefits and the tort
exemption, MNow, there are gome technical differences,

o
I

er an

ot

The Michigan bill was to some extent modeled 2

[ N
=

carlier draft of UMVARA, but put the technical d&
$ EA

{1
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PROFESSOR KEETON (Continued): aside, They're not

P

nearly as important as these two key differences on
the benefits side. Michigan's benefits are just like

UMVARA's on medical expenses: lifetime. But on wage
k &

;
-
©

Llimited to a maxinum $36,000, three years
protection at $1,000 a wonth. And since the $1,000

a month is pretty close to what it‘isrin UMVARA ,

the real difference is three years protection instead
of lifetime protection on wage loss. Tpat's the dif-

LR |

ference on the benefits gside.

l 2

Now, corvesponding with that, they have a weaker
tort exemption., These two things are tied together,
If you want to get lifetime protection without added.
cost, then you're gqing to have to get a little stiffer
on the tort exemption, eliminate not only slight in-
juries, but pain and suffering for larger injuries, or
maybe even we should describe it in more restricted
terms than that. Eliminate the right of pain and suf-

fering, except in the case of severe injuries. That's
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PROFRSSOR XKERTON (Continued): whﬁt UMVARA pro-
"poses to do. Michigan does not go that far.

RE ENTATIVE DESHAIES, ALL right. Thank you.

How does léﬁb e LA~1425, does it meet Federal
standards?

PROFESHEOR KEETON, Yes.

BENTATIVE DESHAIES, It does?

PROFESSOR KHETON. Yes, VWell, let me -~ let me
elaborate on that more., On the henefit side and on
the tort exempiion side, yes., But now, there are

some techuical provisiong that are in the current
draft of the National NWo-¥ault bill that 1425 would
not meet. I hope that before a Hational No-Fault bill
is epacted, if it is, that it will be perfected., 14E5
is better than a -~ than a Nationsl bill that new
pending, in some respects, technically., But I can't
say that 1426 would not have to be modified at all, if
the MNational No-Fault bill passes in its present form.
It would be technical modification rather than benefit
structure modification. Modifications that would not
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PROFESSOR KEETON (Continued): éffect the total

cost of premiums, for example,

REPRESENTATIVE DESHAIES; You mentioned a per-
centage of savings or addltlonal cost, and I didn't
write them down. T wonder if you'd mind repeating
them, please?

PROFESSOR KEETONe You mean, the comparison --
REPRESENTATIVE DESHATES, Projected -~ Right. Pro-
jécted savings or the projected cost.

PROFESSOR KEETOW, This is the cost of UMVARA in
comparison with the 25-50 package, etc., and these are
the estimates from three differvent segments of the
industry as interpreted by our consultant, Professor
Williams, You understand that the three segments of
the Industry did not do this for all states for us.
And so Professor Williams had to take an all state
workout by one group, the WNAIL, and turn it intc the
overall estimates for the other tﬁo in order to get

this and here's what they come out to, The AIA, we'll
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PROFESSOR ETON (Continued): call it the Adapted
AlL, adapted by Professor Williams, 16% savings.

The adapted AMIA estimates, 6% saviungs., The NATIX

estimates, lﬁ@ increasc, :

BEPRESENTATIVE DESHALRS, Increase?

PROVESSOR KEXTOW, Right.

Rﬁﬁli“’TATLV DESANATES, Fine, Thank you., One last

question. You may not wish to answer this, You may

.
-

wish to defer it. How do you feel about Blue Cross
adminigtering BI claims,

BR ROFRESS0R REETON, Well, the UMVARA does not put

Blue Cross in the business of admindstering BY claims.

Now, we have, of course, appearing hefore the UMVARA

Special Comnitte representatives of Blue Cross, as
well as liability, all segwents of the industiry, etc.,

n

and we didn't satisfy any of them with our recommenda.-

\

tions, I -~ Blue Crogs had a lower cost ratio or over-

head in administering their present kind of benefits,

~

But if they went into the business of administering

these BI claims for wage losses, well, they couldn't
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DPROFESSOR KEETON (Continued):  possibly maintain

1

that same cost ratio. 8o it's very misleading for

it to be suggested thatl because they have lower cost
ratios on wﬁat they're paying, they could also

have lower cost ratios if they were handling the
wage losses, And if -~ I think it would be unde-

4

sirable for this coverage to be split up and passed

around among a lot of different insurers. I think

it's much bhetter from the point of view of the cus-

r)

g

O

o

tomer to be able to o fewer places, if there are

e

.

some civcumstances in which you don't want to make

it a single place, which points you toward Social
Security. But instead fewer places at least within
the private cnterprise system than would be involved
if we had the zutomobile insurers handling the lia-
bility side of this business, which is still pre-
served for the severe iunjury cases, and Blue Cross
handling part of it: Automobile property damage in-
surers handling -~- I guess Blue Cross doesn't want to

e

take care of wrecked auvtomobiles, so that means you'wve
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insurer to do

RETRESENTATIVE
SENATOR COX,
Tierney.
REDPELSENTATIVE
outset, Profes
for a law scho
opportupity to
¥ was studying
gserious when I
PROFEDSOR FRET

REPRESENPATIVE

39 -

ON (Continued): zot to have another

that, My own personal feeli

3,

able to pass this over
DESHATRS ., Thank you,

Any fu:iher guestions?

TIERNEY, r'd like to

o

sor Kecton, tha:

ol dropout like myself
ask a question from &
under about a year ago
say so.

o, Thank vou.

TIRRMNEY, I just have

One has to do with - I'm sure that I

thing unique,
for so long.
wage replaceme
that correct?

PROFESIOR EEET

because you've been work
But I was wondering a 1:

nt. You have a $200 limit on that, is

ON, Right.

ig that

f_,\,

to Blue Cross,

Representative

say at the

it's qguite an honor

to have the

Professor that

¢

. I'm quite

a couple wore,
won't ask any-

ing witl
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REPRESENTATIVE TIERNEY, And I thought that was

good, but 1t seems to me at Tirst to be guite unfair
to the person -- 1t's falr to a lawyer, a doctor or
someone who makes more than that, but it might be un-
fair to the person on the other slde. Then I started
to do a 1little more and found you took care of the guy
who's making more by giving him the right to sue.
PROFESSOR KEETON, Well, --

REPRESENTATIVE TIFRNEY, Well, he's -«

PROFESSOR KEETON. -~ 1f he's over the limitation,
yes.

REPRESENTATIVE TIERNEY, Yes. But I mean, in other
words, if - 1fbthe guy's making $500 a week, he's going
to get a crack at -- at the tort money. DBut there
isn't a parrallel, at least In my studles, for a person
who makes a lot less,

PROFESSOR KEETON, Yes. Now, but -~- but notice that
the thing that we give to that person who's making $500
1s not any greater right to swe for palin and sufferingu

REPRESENTATIVE TIERNEY. No. I understand that.
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PROFILSSOR KLETON, But only for his actual loss,

REDPRESENTATIVE TILRNEY, I understand,

at the way the whole system works, My wife

. s

fas)

wérked in
little boy. And she gets hurt. Her wage 1
nothing. I'm not paying her a dime,
PROFESSO8 FEETONW, Yes, but -
REPRESENTATIVE TIERNSY,
losz?

PROFESHOR KERTON, She will have work loss,

hasn't
my

sc is
that

nges, She's home now taking care of

How do you determine

Looking

That's

not wage loss., That also can be reimbursed up to

<

$200 a week, too,

KEPRESENTATIVE TILRNEY, Work loss, I don't -
PROFESHOR RIETON. Tor exzample, if the houscwiife
disabled and you engage substitute services -
REPRESENTATIVE TIERNEY, Oh, I sece --

PROTESSOR KRETON, ~~ then, there isc reilmbursement

up to $200 a week,

REPRESENTATIVE TIBRNEY. Sir, you made the

point -~ you made it very strongly, that what we're

Da

o

(22

st
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hLWRZSENT'TIVT TIBGNEY (Coniinuedi: doing, we're
giving up the right to sue for lifetime protection,
0K? | ’

PROFESSOR KEETON, Yes .

REPRBSENTATIVE TIERENEY, 0¥, And assuming that
you're not going to be paid anything anymore.
PROFESSOR KEETON. Right.

RW“RESLJTATIV% TIERNEY But if ~- had she been
vorking, she would have made out pretty well. Or
maybe a relative -- what if it was a 17 year old son,
who was injured. What about him? 7There's no wage

loss,

PROTESSOR KBLTON, Yes, In all of these cases, you'vre
using persons who axe not working at the time of the

y

accident, but might be working or would be working
later in theiy lives. And this pbill provides for the
payment of those los ses, as they occur,

Let's take the student. His earnings and his

education is postponed here ss a result. He gets out
of school a year later. Ue is entitled to reimburse-
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DROTESSOR KBLTON (Continued): meﬁt for that year

of earnings when it comes, that he doesn't get be-

cause he's now ip his last year of "school ingtead
of ouﬁ Workiﬁg and carning.

pl

So we're talking -- now this will not bappen
in too wmany cases, because the percentage of perma-

nent injuries, or long term injuries that create

.

this problem is very small, But, the cost studies

3

on what that would add to the structure indicates

that it's so small thet we can afford to guaraniee

those people reimbursement for their losses when

they occur, cven though aicthe time the accident occurred,

they're not working, Anad that's what this bill does.

Lf you look at the total structure of 1425, you see

that it does not provide for luwmp sum payments for

-

these long term economic losses. Instead it provides
for periodic payments, month by month,

And so, L gsay the wife who isg not working
when she has young children, but ezxpects to go back

to work after the children are grown, to ieach or to
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PHOFEquR ERETON (Continued) : pfﬁctice a pro-
fession, or whatever. Then if she is so disabled,
that either the time she returns to work is de-
1ayed-or that she's not able to return to it, then

at that moment when she would have returned to it,

she begins to collect for the economic Josses, wage
losses up to $200 a week that she would have earned,
had she not been injured in that accident.
BREPRESENTATIVE TIBRNEY, I -~ I can see the pro-
blem, Perhaps it's in the actusry ledger, perhaps
it's not. There's two things you haven't discussed.
What about the guy, -- All right, let's say he's 35,
he only went to the fourth grade, like my neighbor,
and he has never made more than $4,000 a year; I know
because I make out his income {tax. And he never will,
And if he gets hurt in a czr acclident, and I, as a

legislative -~

ad

S, BROWN, the reporter: I'm sorry; can you speak
a little louder, please?

REPRESERTATIVE TIERNRY, You see the point I'm get-
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RT’RESLNTATIVE TIEGNEY (Continued): ting at.
PROFPESSOR KEETON, ves,

RFWR.UJNTATI B OTIBLEEY, That the system still
seems to inherently discriminate, éven though they

suffer the exact amount of pain and the exact ~--

PROFESSOR KEETON, Vell, --
RETRESENTATIVE TYBRNESY, ~- amnount of agony is

involved.

PROFESSOR KEETON, I think I understand your point
here, Let me phrase it another WEY You're raising
the questiony Isn't an injury worth a certain sum
regardless who suffers it? VWell, I think not. You
‘see, what we're proposing to do here, and what the
tort Syétem does now, -~- incidentally if you have
criticism in this respect, it's even stronger against
the tort system, that this bill wonld modify, than

s o -

it is against what this bill would set up. Because
you see, in the tort system, your neighbor is not
entitled to any compensation other than the asctual

reimbursement of whatever his loss would have been,

-
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PROFESSOR FEETON (Continued): piug the non-economic,
REDRESENTATIVE TIERNKY, That's what I'm talking
avout, the non-ecopomic --
PROFESSOR KEETON, A1l right. ©Now, this bill pre- f
gserves the same rights to non-economic recovery for
you or him, regardlegss of what your earnings are.
You see, the provision -- the tort exemption relating
to non-economic wecovery is unrelated to economic
losses, You don't have to meet any threshéld of eco-
nomic loss or anything -~ there is no‘threahold of
economic loss, which related to the claim of injury.
So, you and he are treated exactly alike on the non-
economic iunjury. And the reason you are not treated
alilke on the economic injury, is because you have
different injuries. And if there's a discrimination,
it's against you, then, for the reason you pointed out
a while ago. 1 think it's a justified discrimination.
Let me caryy it one step further., If you didn't
make that discrimination, by having this limit of $200

'

a week, then obviously to bhe fair, you'd have to set
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PROFPESHOR KEETON (Continued) up different rates

)

for the higher earning person than the lower ecarning
person. Now, this does that informally by saying,

"It you want that full protection, you buy Add-On
coverage', for the person who earns $500 a week,

But that's the better way of doing it, than making

it part of the compulsory package and than having to
adjust your rate structure to earnings. For several
reasons it's better. One ig that the person who's
earning $500 a month might not want to insure himself
for the full 500, You give him a choice. If you make
part of the compulsory package, then you force him
to buy it whether he wants to or not and then you must
face up to the inedquity of ithe rate structure and force
him to pay a much higher rate'than the person who's
earning $200 a week,

REPRESENTATIVE TIERNEY, You meant $500 a week?
PROFESSOR KEITON, I meant $500 a week instead of a
nmonth, ¥Yes, thank you, ‘

AEPRESENTATIVE TIGRNEY. That -~ that was quite obvious.
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REDRESENTATIVE TIERNEY (Continued): My question

is, I guess, it was raised yesterday, it's probably
raised often, how do you divide ~- you said some-
thing -about unless the injury is severe?

PROFESSOR RKuETON, Yes.,

REPRESENTATIVE TIERNEY, Is it going to take some

litigation to define the word severe?

(r]

PROFESSOR KEETON, Well, it's defined in Section 5 of
1425, I have been usiﬂg‘the word "severe" as a shori-
hand., If you look on Page 6 of the printed bill, sub-
paragraph 7, Damages for HNon-Economic Detriment in
Excess of $5,000, but these are the cases that are --
inrwhich there is a tort action preserved for non-
economic detriment,; but only if the accident causes
death, a significant permanent injury, scerious perma-
nent disfigurement or movre than six wonths of complete
inability of the injured person to work in an occupation,
Those phrases, "Ysignificant permanent injury', "serious

permanent disfigurement', or "more than six months of

complete inability of the injured person to work in an
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PROFESSOR KEETON (Continued): ocbupation”; are the
definitions of severity in this bill.

REPRESENTATIVE TIERREY, " Well -- So, to repeatl nmy

same question: What is a serious permanent disfipgure-

ment? That's kind of asking what's bad --

PROFTESSOR KEETON. Yes,
REPRESENTATIVE TINRNEY, -— oY what's serious and

what isn't?
PROFESHOR KRETON. Yes,

REPRESENTATIVE TIERNEY, [9)i4N

DHOFESHSOR FEETON, ves, And -~ And -~ That's right.
REPRESENTATIVE TIEANRY Would significant permanent

injury also require litigation in ovder to determine -

PROPESSOR KEETOM, fure, Certainly,

SENATOR COX, Any further questions? Representative
Donaghy.

REPRESENTATIVE DONACGHY, Mr. Reeton, I understood you

1

to say that we were giving these people certalin choices,
Couldn't we be giving them far more choices if we gave

them higher medical benefits, choice of higher medical
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REPRESENTATIVE DONAGHY (Continued):  benefits and
some veekly -- some weekly indemnity of some sort for
loss of wages, and kept our same system that we al-
ready have in the light of -- of prescnt esxperience

in the insurance business here in Maine?

PROFESSOR KELTON. No, because what the present

system forces on you, whether you like it or not,

is {to pay a high percentage of your automobile insu-
rance premium -~ I suppose it's probably on the order
of 40% of your bodily injury automobile insurance
premium to cover the cost of the claiment in slight
injury cases, if you should have one., Or, actually,
it's not you. If somebody else, for whose injury
you're responsible should have one, That's the way

it is under the present system. In other words, what
I'm saying to you is, that there's no way you can
broaden the choice to the public without the tort
exemption because that's the only way you can eliminate
this present forced choice to pay a large part of your

automohile bodily injury liabilify insurance premium
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PROFESSOR RKEETON (Continued): to cover these

lower payments of slight injury cases.

Now, actually, you could broaden the choice
in another wéyg I don't recommend 'it, hut you
could»broaden it by simply adopiing the tort --

the tort exemption and stopping there,

jt]e]

The trouble with doing that is that a great
majority of these people would not understand
what they have given up, if you did it that way,

without an enormous educational campaign, and very

few people, if any, would elect to buy the minimal

coverage for liable - the residual liabilitly cover-

Iry

age, which is a1l that would be left., It wouldn't

make any sense for anybhody who could afiford to buy
anything more, And the only seunsible reason anybody
would have to buy that little would be to get on the
road without any protection, because that's all he
could aifford,

I'm sure nobody would urge us --- nobody has

urged anywhere that we broaden the range of choice
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PROFESSOR KERTON (Continued): that way. But to --

to stick to the range where it's rather s serious
guestion for us, in order to broaden the choice, you

have to ge L’rid cof thigs practical compulsion that |
we're now under, under the fault and liability sys-

tem to pay a large part of our bodily injury premium

to sustain the cost of paying -=- overpaying slight
injuries,

REPRESENTATIVE DONAGIY. Perhaps some of the public

would be willing to pay for the right to sue the

rich millionaire who drives under the iufluence of
alcohol; his car smashes up 2 fender and runs over a child
somewhere else.

PROFLESSOR KBEETON, Well, if they avce bringing that suit

s

o satisiy the punishment urge, then we can preserve

n a variety of other ways, JIn factl, we do and

L
}
e

ha.

o

the law already has, It doesn't work very well, But

.

if they are bringing suit for the compensation, then
what I'm saying to you is, that UMVARA does it a lot

better. Take this person who has this serious injury,
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PROFESSOR KEETON (Continued): and they think they
can make out in the tort claim against that millionw
aire, they can collect. But he'd have to make out
the’tort claim first, UMVARA elimingtes that
necessity. And, secondly, 1if we[want to look at the
total problem we're faclng everywhere, instead of
just the assumption that he's going to hit -- be

hilt by a rich millionaire, the chances are 99 to 1
or mayhe a little worse than that, that the person
who drives drunk and inJures him 1s also pgolng to

he financially irresponsible and won't have a penny
more responsibllity than what the law compels him to
have, And so he has this $500,000 edonomic loss
injury and what does he get out of 1t? $10,000, the
financial responsibillty 1limit, or undér.1420 and
number 1, $25,000. And UMVARA gives him lifetime
protection.for economic loss, Now; I think the
person who really understands this -- hypotheticals,
is going to think, "I'd rather have the protection

4

in the 99% cases, even 3f 1t doesn't quite give me
/ >

as much as I would have had in that one cacge, out of
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PROFESSOR KEETON (Continued): this,"” I tﬁink
lthat‘@ what the person who understands it is going
to answer every time,

REPRESENTAT IVE DONAGHY May Y compliment you on
your salesmanship on lifeiime protection.

PROFESSOR BEETON, Thank you.

SENATOR COS., Representative Clark,
REPRESENTATIVE CLARK, Commissioner Xeeton, do you

have statistics or other substantial data to justify
the claim that -- there is currently overpayment of

slight injury?

PROFESHOR KIEETON, Oh, yes, yes, that's documented,
It's documented in the Columbia study in 1230, Iti's

documented in the Connard, Morgan, Pratt, Voltz and

Bombaugh study in the State of Michigan in 19260,

It's documented in the Department of Transportation

study, 1970, It's documented in the AIA studies of

which I have given the figures a while ago on acitual

claims payments from claims filed. In other words,

there really is no dispute about that. I don't think
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challenging the propositiqn_that this disparity in
claims occurs. Now, you may find sbmeone who says,
"T'he reason there are overpayments is just that the
others are underpayments.’ Some people will argue
that you ocught to get six times as much for economic
-~ for non-economic ag for economic,

REPRESENTATIVE CLARX, further, who -- who says

that the payment is an overpayment, the insurance

company oxr the policy holders?
PROFEZS01R EEBETON, Let me explain the way in which
I'm using overpayment, here. I'm talking about an

ineguity among claimanis.

BEPRESENTATIVE CLARX, Right.
PROFESSOR KERTON, And so, it is overpayment rela-

tive to the way the serious injury case is being
treated. Now, I don't for a moment say that the
person who has pain and suffering ought not to he
given as much. If we could provide {that -~ if we
could provide seven times as much for settlement of

claims for everybody, then, wonderful, let's do it.



NO FAULT ) . - 56 -

MOTESSOR KEETON (Continued): But-what I'm saying
is, it's wrong, it's fundamentally wrong, it's

unfair, to be giving lower multiples of payment to
the people who have the more severe injuries and
higher multiples of payment to the people who have
the less severe injuries, So I'm using overpayment
in this relative sense among injured persons.
RESENTATIVE CLARK, Thank you.

SENATOR COX., Any further duestions? Ndneo Thank
you very much, We will now switch to hear from those
who oppose LD-1425.

MR, BENNBETT, Mr., Chairman and menmbers of the Con-
mitteo: I'm Herbert Bennett from Portland. I have

3

the privilege today of brianging before you Crailg

Spanenberg who also comes here without compensation
as did My, Ring comwe without compensation yesterday.
This gentleman was chosen to come before you, as was
Mr. Ring., He handled the Geace case and in my opi-

nion, he is one of the most knowledgeable attornevs
¥ & vy

in the country in the No-Fault area. Mr. Spangenberg
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MR, BENNETT (Continued): is from Cleveland, QOhio,

and was specifically --

MR 'BENN?TT; And was specifically chosen to come j
before you on this particular bill because he served
on the Advisory Committee of the Conference of Com«‘
missioners on Uniform State lLaws., He also served
for two years on the Legal Advisory Commitiee to the
Depértment of Transportation study on Automobile
Reparations,

I3

o]

also has been Chaivman of the International
Symposium on Automobile Reparations held at Marbella,

Spain, in 1270 by the International Academy of Trial

Lawyers, This happens to be an Asgociation limited
to no more thapn 500 lawyers from all over the world
and you have to be invited to become a member of this
Association. MNr. Sp&ngenbergAhas been President of
that Assoqiationk I'm sure you're going to find that

he can provide you with a great deal of informalion
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Good afternoon, ladies and gen-

o
A
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to enact, because that's your

A

I just hope t
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[ at

your State, Iia
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o
=
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the insurapce reparation systen
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Il

(G

n

no doubt that society has some

that everyone injured by aCCl -

trea gets the bone

tment,

sewed, gets taken over the first

o I don't {1 hat's limited to

and most first party reparations

injury and indeed all sickness,

(8o
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MR, SPANGENBURG (Continued): ,

Society undoubtedly has some interest in easing
the economic blow when a man -- working man is
injured. And most union contracts now cover that
with wage continuation programs and those who don't
have it, commonly -- commonly buy some such pro-
tection.

In addition to that, there's the wmajor philoso-
phic question, whether there's any difference between
right and wrong. The interesting thing to me at the

International Symposium wal

]

tha-

. every nation in the

free world has a system in which firgt party benefits

P

arve paid whether you're right or wrong. Bult in every
country, the individual is judged as to whether he
was right or wrong, and il he was in the right, he
will get full reparation under a tort system with
no threshold and no limitation,

That's the present system in Manitoba, Saskat-

chewan, Ontario, MHova Zcotia, Norway, Sweden, West
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M. SPANGENRBERG (Continued): Gernany, F“'ﬁcc
England, Spain, XItaly and Japan., Nowhere else has
anyone adopted the viecw that the way to make the
system cheap is to-shear away the rights of the
innocent victim, take the money value of those rights

and put it back in the

hit him. That

approach and is

In order to discuss how

I think
the vocebulary of insurance

cauvge Y would like to discuss

Put efficiency has to do with

terns: (1) HNet earned premium:

premium to au insurance company

rance company accoun which
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in the
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though they have it now,

The unearned premium reserve is invested in
constructior loans and other things, and earns a
substantial return. The entire carning frowm the

unearned premium reserve, however, is not considered

b

6L -

to be income, It is transferred divectly to unearned

surplus,. Honth by month, the monthly premium now

earned, is taken out of the unearned premium reserves
and placed in income. PRut because it's an on-going
business, about half of all preniums at any one time

premium reserve,

o7

are parked out in the unearne

If the policy holder hits sowmcone, it might be

his faultl, the Committee w;Ll establish a loss re-~

s

serve., That is, in a particular case, they may say,

"we will have to pay $2500 sometime to settle this

Joss . That is immed1

"3

tely entered on the boolits as

loss., The money, although not paid, is parked out

3

in "loss reserve." It, too, is invested., Again, the

income goeg to "unearned surplus.,"
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MR, SBPANGENBERG (Continued):
£ it bhappens, itwo years later, the case is
settled for $1700, you would think. that the $300

wving been charged

differepce, ! g as,
loss, would be replaced and begome
come, Hov SO.. The savings from
than the reserve figure, again,

directly to "unesarued surplus',

an operating

e

operating in-
ettling at less

are transferred

A final reserve that's imporiant comes it you
have a very good year, Here Insurance Commissioners

become unhappy if you show ftoo large an underwritin
profit. And the answer to that is to assemble a
Committee and imagine that some policy holders must

have hit scmebody during the year,
you. And the people that they hit
claim, but in & year or

tured disc andrmight then make a ¢l
only be fair to pay it out of this

S50 you st have a loss IDHR

i

mu

reserve,

but didn't tell

didn't make a

two they might get a rup-

aim. It would
year's premiums,

loss incurred
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Mﬁf SPANGENBERG (Continued): butﬂaot reported,

Now, to illustrate how this can gifect reported
profits in a given yearx, be advised that in 1971,
which was a magnificent yeaxr, Aetna saw fit to
increase its Loss (DN reserve from six million
dollars to fifty million dollars, thus, adding
forty-four million dollars of loss and showing a
rather small underwritiog profit,

o

The name of the game is cash Tlow, I once

o

. . .

said in jest at a legislative hearing, "If you
really want to cut premiums, you can cut them all
60%, because that's what liability insurers pay off.

Simply write the policy, pay the agent, investigate

the claim, make the reporis, do everything you do now,

1

but pay nothing: then you smve the 60% you pay off,
. J N

Y

The insurance company 1is happy because it has its 40%."

Now, that was sai

d in jest, of course, but it
illustrates, if you're going to cut premiums, you're
probably going to cut benefits, 7That's the only way

to do it., But an insurance company afterwards took
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MR, SPANGENBERG (Continued): me‘ﬁside,“and said,
"That's wrong. Ve would make less if we only got
40% of the premium. We do more with the cash flow
on 100% of fhe premium paying out the 60%." And
I'm sure because of the numbers I have given you,
that is true.

Now, let's look at the efficiency question,
since I have héard and you will hear that the tort
system is ipefficient. T woulddefine efficiency

from the consumer's standpoint as being the amount

of the premium dollar that gets paid pack to the

D

public. That is, the public pays a dollar in pre-

Iz

mium. How much comes back in payment of benefits?
Yiell, we have been told that if you went to

No~Fault, it would be as efficient as fire insurance,

I have here, not my numbérs, the numbers of all

ingurance companiesrin the United States for the

last decade, as reported in Bestl's "Apggregates and

Averagesy which shows bhow much of the premium dollar
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15 SPARGENSERG (Continued): is paid back, Losses

incurred in fire insurance,. 42,.,6% out of the net

unearned premiume of 3,096 billion, with an under-

writing profit of 12.5% to the instrer. But the effi-

ciency or pay up to the public, 49%., The best busi-

ness to be in is the surety insutrance., Thati pays

L)

back 23 cente of the dollar, Life insurance, 23

cents of the cdollar. Automobile liability insurance

64,.9% of the premium dollar, It is the kind of insu-

rance that pays back most, aside from Group Health &

Accident is Automobile liabili
and PO, Group Health & Accident pays back a gub-
stantial amount. Tyat's the Blue Cross operation
in which @he hospital‘or others do all the book-

£

keeping work and absgsorb most of the overhead,

& Accident

But let's take the kind of Health
insurance that wvou would buy from Mutual of Omaha
or Travelers Insurance, This pays back Mutual,

cents of the premium dollar: Stocks, 48 cents of

the premium dollar, That is Automobile liability

.y insurance, with BI

[}

) 4t
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Mi, SPANGENBERG (Continued): insurance is more
efficient in paying out claims money than is

almost any other kind of insurance, including all

the No-Fault inSuragces. Including also a t{ypical

No-Fault insurance of auto collision, which is

M

9}

5 and does not pay dquite

€

paid regardless ol lo:

as much as the liakility -- of the premium dollar

4o

as does liability insurance,
To understand some of the rapid developments

n insurance in last few years, I think you

}_ﬂ.
ok
—
by
®

should know that in 1968 when the DOF studies were
at their peak and UNVARS was starting, Health &
Accident Insurance generally was very profitable,

g

automobile insurance was generally quite unprofit-
able, Aetna Casuaslty was one of the giants in *hé
Health & Accident field and ATA was determined to

have the United States convert to a health & acci-~

dent no-fault kind of automobile insurance, total

abolition of tort, total compulsion to buy health &
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M. SPANGENREAG (Continued) : acc}dent insurancec

This they knew would give themja cdmpetitive ade-
vantage over the mutuals, whose experience was more

in liability lines, '

That situation has now changed. A4 few months
ago, representatives from 21l the major groups met
at Cemelback Inn, in Scottadale, Arizona, and agreed
on a new program, And the new program is, that we
must preserve the tort system and many of the com-
panies that had been arguing for big exemptions,

big thresholds and big benefits, have turned around

)]

and have now seid that The proper figure to pay is
only $5,000. Why the change in the Camelback Accord,
or as I call it, the Phoewix Opeun. There's so many
of them made the cut! (Laughter)

The change is that auto liability ingurance has
turned around in the last three years dramatically
and has become extravagantly profitaple, so much

o fiund any more veserves to

o

so that dit's difficult

put the money awayin. ALnd the big health & accident
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ME, SPANCENBERG (Continued): insurers, Prudential
and Metropolitan, are taking out licenses all over

pl

i

the country to getl into casualty insurance., And

the rest of {he insurers would like to keep a fault
systen in order to keep the competitive advantiage
over Prude al and Metropolitan. ‘here is a great
deal of self-interest among the differeunt groups,
as you might well imagine.

Let us turn now to the place that UMVARA plays

in this scheme., UMVARA's basic philosophy is that
the cata ’1ophj ally injured victiﬁ must be paid.
There is no doubt about the factrthat most injured
victims do not have very much economic loss. In
testimony before the Senate Commerce Committee in
the past month the Insurance Ipdustry men reiterated

¢

data from the DOY studies on personal injury claims
that shows that about 20% of all the victime have
economic losses of less than $500; 90% have losses

of less than $1,000, When you get to losses under
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MR, SPANGENBERG (Continued): $2500, you're reaching
£6.3% of all victims, That is, most victims do not
have heavy gconomic loss., On the other hand, a very
small number of victims suffer ver§‘1arge losses,
This is the point of Professor Keeton; this is the
point of Sensator Hart,

Those numbers came from the DOT economic con-
sequences study and I would like you to make care-
ful note of it., Xt is said in that 0OT study that
annually about 4.4 million people are injured. That's
2% of the population. OFf that number 45,000, that is,
1% of all injured people, not of the whole pqpulation,
1% of all injured people have catastrophic losses
exceeding $25,0060 each, They range from $45,000 to
over $350,000, high earuings wage earncr, wife, chil-
dren killed, young. The average loss, $76,000,

It is said that all our systems are inadequate
to pay them and that's true, Thevﬂealth & Accident
systems don't, Social Security does not, although

designed to, bul it doesn't pay as much as the wage
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(Continued): loss is, And auvtomo-

R . SPANGEN
bile insurance does not, although Y am happy to say
that I've had truck cases, Qhere truck insurance
does and I'Qe sued trucking companies that were co |
big they were self-insured, because they were larger
than the insurance cowmpanies I normally deal with.
So many of the defendants arercollectible on those

large losses. But many are not,

is that

o

rtl

+
u

16)]

n

®

Anothexr fact that is a little

¢Q

most, by this X mean, a majority, of seriously inw
jured victims were totally wrong, Over a third of
themrare injured or killed in single car accidenis.
53% of all fatalities on the Interstate system are
single car, off the road, roll over or impact with
trees, abutments or fixed objects, These 53% of fata-
lity cases do not have a tort claim. You don't sue
the tree, This is said to be unfair by opponents of
the tort system. HMost of us think that's simple
logic, when you're dealing with right and wrong as

tor{ does, The fellow who, in his own car drives off
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MR, SPANGENBELRG (Continuedl; the road, should not

ask other motorists to pay his losses, 0Of the

remaining multiple car serious injury cases, a

study by Carbide and Brainard reported in DOT's

price variability study showed that over half were

head~on, wrong side of the road collisions. 1

think you could have predicted that, These are

heavy impacts and do produce Serious injury. But,

of course the driver on the wrong side of the road,

ox across thg median of the freeway, does not now

recover in tort, nor should hga The man he hite on

the right side of the road, howvever, does and should,
It then fcllows‘that if you set up a systenm

that says, '"we¢ are going to pay all seriously injured

victims, all losses," you are Saying, at least two-

thirds of them now are paid nothing and have no demand

on society, but the new system will have to pay then,

I said two-thirds. The actual number ig higher be-

cause the?e are others that come about through inter-

section collisions, etc.,
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MR, SPANGENRERG (Continued): Howl let's 1obk

ar.the nubers. The DOT studies said, the loss

of this 1% group is 3.4 billion dollars per year,

of which only 162 million is paid out of toxt,

¥

<

which means the new system has to pay over 3 billion
dollars. The efificiency figures I have given you

now come intq play. How much premium do you have

to collect to pay out over 3 billion? The answer,
over § billion. What was the totsl premiuwm collected

es in the whole United States from all

[y

at standard ra
people who bought standard insurance in U

gures -~ those studies? The

Lﬂ.

as those studies —- the fi
answer is 34 million., Now, the million premium was
all used up, paying the lesser claims, You can't
save enough out of that to pay & billion more, I
just heard a lot sbout the oveprpayment of the small
claims, let me digress. You were citing Connard,
Let me tell you Connard said, "All I am saying is,

very small economic loss cages are paid more multii-

ples, No one should say this coustitutes overpayment.™
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MR, SPANGENBERG (Continued): I guote Professor
Coﬁnard, I think it's page 185. He said, '"The
additional payment is payment for psychic loss,

general damages forxr pain and suffering, and fur-

’(.‘J

thérmore,f he said, "which most people believe in,
and most ofrthe people I interviewed wanted to
retain." Now, how does this come about? A
housewife geits a broken arm, in many places in
this country and in Maine, where she can get an
X-ray set and have a cast put on for less than
$50, And she settles for $350. The No-Fault pro-
ponents say this is dreadful. She was paid seven
times her economic loss, T%e simple fact is, she
was paid for the pain and misery of six weeks in
the cast with a broken arm and a little residual
disability. And she would think that's right. And
some of you would think that's right. If it was
your wife I'm sure you would. In fact, State Farn
interviewéd - interviewed or Questioned all»its

poelicy holders, over three million, said, '"Do you
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MR. SPANENBERG (Continued): beliéve in the system
that the man at fault should pay?* 947, "Yes." "“Should
he pay the full compensation?" 91%, "Yes." DOT wasn't
safrisfied with that. They did a pdblic attitude study.
”Sﬁould we change the present system?" 80% said no.
No, it isn't a public demand that you shouldn't pay this,
for disability.

Passman Insurance Company of Kentucky went out on
“his own, intexviewed people and said, "“If I cut your
rates, would you give up pain and suffering?' 'Yes."
"Well, if you had a limpy leg the rest of your life, had some
disability, should you be paid for that?' "“Of course."
Now, why did he get two different answers?

The facts are, before, insurance companies did

o)

survey which said only 20% of the people had the slightest
idea of what pain and suffering means. It's insurance
company shorthand. It's jargon. It means disability.

It weans more than the sense of physical bhurt., Fox

example, on this case ~-- I1'1ll quote you ome. I had a
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MR, SPANGENBERG (Continued): school girl getting
off the bus, crossing in front of the bus, the
driver passed the school bus, hit her, knocked her

apbaut 30 feet, shattered her femur, She wound up

gt

with a thigh bone two inches shorter than the other,
wore a special shoe, limped around.

Now, therefs a principle in medicine called
Wolfe's Law, Now, here forgive me, I've been in
medical cases for thirty-five vears. I know a lot

more about medicine than Professor Xeeton though he

may krow more Jlaw. The child's long bone is injured,

A1 the time the child reaches adulthood, the short boue

will have grown back to the proper length to match the
other bone, It almost invariably bhappens., And it did.
I've seen the little girl since. By the time she was
18, her legs were the same length. But she sufferecd a
crippled childhood. VWould she recover under UMVARA?

<

Certainly not. It was not a permanent disability., I

[l

only took away lher childhood.
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Now, permanent means permancnt. Vhat significant
means, I don't know, because it's never been deflined
in ény case. What a serious disfigurement is, I |
doﬁ't know, I've seen people with awful scars on
the body, are they -~ is that a serious disfigurement,
~when normally the suit covers them? These are unde-
fined Lermé, They mwahe definitions of UMVALRA ave
designed to take findings of DOT, which said that
about 5% of the people would have severe imjuriésimm
serious injury defined as more than {lhree weeks logs
ofi work, instead of 6 months, or any degree of perma-

n

nent disability or any degree of permanent disfigure-

3
]

ment and then whittle those out with the result that

&

the UMVARA definitions of what the threshold should
be will work out to 979% of all innocent victims should
have no claim in tort at all., ©7%! Only 3% will have

serious permanent disability or significant -~ excuse

P“l'

me, it's permanent significant disability or serious

permanent disfigurement,
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The test on temporary disability, I know, be-
cause I was there when the invention was made 25
to how to define it and the -- you'read that bill
and yvou'll find out that if you, as a legislator,
on the sixth month after you were injured could
reach out of bed and get the plione and talk to one
constituenf about his problems, you would be a
nuisance csse, That definition is "unable for

.

more than six months to perform even part of the

duties on any day normally ascsociated with his occu-
pation." Mow, in order to meet that test, you have
to be dead or & guadriplegic. Y can't conceive of
anyone hurt that badly, who wouldn't wind up with
permanent significant diSabilityf It's just not
medically possible. So the temporary disability
definition adds nothing to it,

One of the guestions was, '"What do you do for

the fellow who losi more than $200 a week." It waé said,

"Well, he could sue for the excess.'" Yes, he can,
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MR, SPANGLENBERG (Continued): Aftér sizx months.
That's taken away., And yet.$200 a month, but you
can't get the excess wage loss until after you
have bheen disabled for more than six months and
then it startis thére and then you can sue and have
a claim in tort. But yoﬁ lose the first six months.
‘But that's detail, |
Vhat I'm arguing with about UMVARA is philo-
sophy, and cost. And before I get to the philosophy,
I should &al with cost. I might turn to ny own notes,
because 1 was there when the actuaries were there,
Actuaries are arspecial breed of people. 1I've

£

got to tell you a story, if

’

yvou don't mind a little
levity,of the three actuaries who went deer hunting.
Théy flushed a great buck and the first one shot and
missed, 10 feet ahead. The other one shot and missed
10 feet behind. The third one dropped his rifle,
grabbed the skinning knife and went charging after

the deer, saying, "We got him!" (Laughter)
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MR, SPANGENBERG (Continued):
Actuaries deal with averages.k But they also
deal with basic data. So three groups of actuaries
came in to fell us what UMVAEA would cost., And
AJA said it would be cheaper. And AMIA eaid it'll
be a little morve. And AMIA -~ ANIY said it'll be a
lJot more,
Well,.we asked if the members of the Advisory
Committee could examine, HNow, the Advisory Com-
mittee was there to give advice., The Drafting Committee
was not there to take it. X'll guarantee they never
took advice. But we were allowed to pul some duestions.
I dquestioned the AIA man, I saild, "What is your
basis? Here's & plan that's going to pay wage loss
for life. On your actuarial basis, what is the longest
wage loss you've calculated?'" His answer, 99 weeks,
To that actuary, no one will ever be pald for more than

99 weeks of disability. That's less than two years,

]

ien't it? And he said, "Paying two years of disability

gives me a cheap cost figure for paying his lifetime
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MR ., SPANGENRBEEG (Continued): disébilitys” Now, to
him that wag reasonable. 7To me it's completely
insane. He assumed no-one would be paid more than
$2C,000 éver for medical loss., Thé bill says unli-
mited medical loss, Why didn't you put in more
than 20?7 "I didn't have any cases in my data base
~where they had paid more than 20," Therefore, it
didn't exiét°

How about assigned claims, we said. He said, "I
didn't count any cost for assigned claims.' The NAIX
~~ ANII actuary said it was going to cost & least 11%
of the premium to pay assigned claims, because that's
being paild by premniums paid by premiwn payers for

people who didn't have insurance, It has to cost,

1]

It's not in the AJA figures,
And so it went., How many wmore will be paid?

ATA said 20%, HAII said 80%. DOT figurves say 100%,

Florida, Massachusetts said fewer., Brainard who

analyzed the Massachusetts figures, sald, "It's a

funny thing. The single car cases are besing paid





