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TITLE 1
CHAPTER 25
GOVERNMENTAL ETHICS
SUBCHAPTER I
STATEMENT OF PURPOSE

1 § 1001. Statement of purpose

It is essential under the American system of representative government
that the people have faith and confidence in the integrity of the election
process and the members of the Legislature. In order to strengthen this faith
and confidence that the election process reflects the will of the people and
that each Legislator considers and casts his vote on the enactment of laws
according to the best interests of the public and his constituents, there is
created an independent commission on governmental ethics and election
practices to guard against corruption or undue influencing of the election
process and against acts or the appearance of misconduct by Legislators.
Section History:
1975, c. 621, § 1

1 § 1002. Commission on Governmental Ethics and Election Practices

1. Membership. The Commission on Governmental Ethics and Election
Practices, established by Title 5, section 12004-G, subsection 33 and referred
to in this chapter as the "commission," consists of 5 members appointed as
follows.

A. By March 31, 1997, and as needed after that date, the Governor,
the President of the Senate, the Senate Minority Leader, the Speaker
of the House and the House Minority Leader shall jointly establish
and publish a nomination period during which members of the
public, groups and organizations may nominate qualified individuals
to the Governor for appointment to the commission. The initial
nomination period must close by May 1, 1997.
B. The Governor shall appoint the members of the commission,
taking into consideration nominations made during the nomination
period, subject to review by the joint standing committee of the
Legislature having jurisdiction over legal affairs and confirmation by
1

the Legislature. No more than 2 commission members may be
enrolled in the same political party.
C. Two initial appointees are appointed for I-year terms, two are

appointed for 2-year terms and one is appointed for a 3-year term
according to a random lot drawing under the supervision of the
Secretary of State. Subsequent appointees are appointed to serve 4year terms. A person may not serve more than 2 terms.
D. The commission members shall elect one member to serve as chair
for at least a 2-year term.
E. A vacancy during an unexpired term must be filled as provided in
this subsection for the unexpired portion of the term only.
2. Qualifications. The members of the commission must be persons of
recognized judgment, probity and objectivity. A person may not be
appointed to this commission who is a member of the Legislature or who
was a member of the previous Legislature, or who was a declared candidate
for an elective county, state or federal office within 2 years prior to the
appointment, or who now holds an elective county, state or federal office, or
who is an officer of a political committee, party committee or political action
committee.
3. Oath. Each member shall, within 10 days of his appointment, take an

oath of office to faithfully discharge the duties of a commissioner in the form
prescribed by the Constitution. Such oath shall be subscribed to by the
commissioner taking it, certified by the officer before whom it is taken and
immediately filed in the Office of the Secretary of State.
4. Legislative per diem. The members of the commission are entitled to
receive legislative per diem according to Title 5, chapter 379.
5. Employees. The commission may employ such assistance as may be
necessary to carry out its duties.
Section History:
1975, c. 621, § 1 (NEW).
1983, c. 812, § 1 (AMD).
1989, c. 503, § Bl (AMD).
1991, c. 86 (AMD).
1991, c. 880, §1 (AMD).
1997, IN BILL c. I, §1,2 (AMD).
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1 § 1003. Proced ures, rules and regulations

1. Procedures, rules and regulations. The commission shall adopt such
procedures, rules and regulations as may appear necessary for the orderly,
prompt, fair and efficient carrying out of its duties, consistent with this
chapter.
2. Records. Except as provided in section 1013, subsection 2, paragraph J,
all records of the commission, including business records, reports made to or
by the commission, findings of fact and opinions, shall be made available to
any interested member of the public who may wish to review them. Any
member of the public may request copies of any record held by the
commission which is available for public inspection. The commission shall
furnish these copies upon payment of a fee covering the cost of reproducing
them.
Section History:
1975, c. 621, §l(NEW).
1979, c. 541, §A4 (AMD).

1 § 1004.

Meetings

The President of the Senate and the Speaker of the House shall jointly call
an organizational meeting of the commission within 10 days after the
members have taken their oaths of office. Thereafter, the commission shall
meet on the call of the Secretary of State or of the Speaker of the House or the
President of the Senate to perform the duties required of it or as specifically
provided in this chapter. The commission shall also meet at other times at
the call of the chairman or at the call of a majority of the members, provided
all members are notified of the time, place and purpose of the meeting at
least 24 hours in advance.
Section History:
1975, c. 621, §1 (NEW).
1977, c. 252, §1 (AMD).

1 § 1005.

Open meetings

Notwithstanding any other provision of law, all meetings, hearings or
sessions of the commission shall be open to the general public unless, by an
affirmative vote of at least 3 members, the commission requires the exclusion
of the public.

3

Section History:
1975, c. 621, § 1 (NEW).
1997, c. 562, § D1 (AMD).
1997, c. 562, § Dll (AFF).

1 § 1006.

Assistance

The commission may call for the aid or assistance in the performance of
its duties on the Attorney General, Secretary of State, Department of Audit
or any law enforcement agency in this State. When called upon, these
agencies shall comply to the utmost of their ability.
Section History:
1975, c. 621,§ 1 (NEW).

1 § 1007.

Annual report

The commission shall submit to the Legislature and the public an annual
report discussing its activities under this chapter and any changes it
considers necessary or appropriate regarding ethical standards.
Section History:
1975, c. 621, §1 (NEW).
1989, c. 561, §1 (AMD).

1 § 1008.

General duties

The general duties of the commission shall be:
1. Legislative ethics. To investigate and make advisory
recommendations to the appropriate body of any apparent violations of the
ethical standards set by the Legislature;
2. Election practices. To administer and investigate any violations of the
requirements for campaign reports and campaign financing, including the
provisions of the Maine Clean Election Act and the Maine Clean Election
Fund, and to investigate and make findings of fact and opinion on the final
determination of the results, within the limits of the Constitution of Maine
and the Constitution of the United States, of any contested county, state or
federal election within this State;
3. Ethics seminar. To conduct, in conjunction with the Attorney General
and the Chair of the Legislative Councilor their designees, an ethics seminar
for Legislators after the general election and before the convening of the
Legislature, in every even-numbered year. The Attorney General shall
4

provide each Legislator with a bound compilation of the laws of this State
pertaining to legislative ethics and conduct;
4. Lobbyist activities. To administer the lobbyist disclosure laws, Title 3,
chapter 15;
5. Maine Clean Election Act and Maine Clean Election Fund. To
administer and ensure the effective implementation of the Maine Clean
Election Act and the Maine Clean Election Fund according to Title 21-A,
chapter 14; and
6. Enhanced monitoring; source of revenue. To provide for enhanced
monitoring and enforcement of election practices and to institute electronic
submission of reports and computerized tracking of campaign, election and
lobbying information under the commission's jurisdiction. Funds to support
enhanced monitoring and computerized data collection must come from the
commission's share of lobbyist registration fees, penalties and other revenues
pursuant to Title 3, section 320 as well as other revenue sources.
Section History:
1975, c. 621, §1 (NEW).
1977, c. 337, §1 (AMD).
1989, c. 561, § 2,3 (AMD).
1993, c. 691, §1-3 (AMD).
1997, IN BILL c. I, § 3-6 (AMD).
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SUBCHAPTER II
LEGISLATIVE ETHICS
1 § 1011

Statement of purpose

The Maine Legislature enjoys a high reputation for progressive
accomplishment. The vast majority of its members are public officers of
integrity and dedication, seeking at all times to maintain high standards of
ethical conduct.
The public interest is best served by attracting and retaining in the
Legislature men and women of high caliber and attainment. The public
interest will suffer if unduly stringent requirements deprive government "of
the services of all but princes and paupers."
Membership in the Legislature is not a full-time occupation and is not
compensated on that basis; moreover, it is measured in 2-year terms,
requiring each member to recognize and contemplate that his election will
not provide him with any career tenure.
Most Legislators must look to income from private sources, not their
public salaries, for their sustenance and support for their families; moreover,
they must plan for the day when they must return to private employment,
business or their pI:ofessions.
The increasing complexity of government at all levels, with broader
intervention into private affairs, makes conflicts of interest almost
inevitable for all part-time public officials, and particularly for
Legislators who must cast their votes on measures affecting the lives of
almost every citizen or resident of the State. The adoption of broader
standards of ethics for Legislators does not impugn either their integrity
or their dedication; rather it recognizes the increasing complexity of
government and private life and will provide them with helpful advice
and guidance when confronted with unprecedented or difficult problems
in that gray area involving action which is neither clearly right nor
clearl y wrong.
If public confidence in government is to be maintained and enhanced, it is
not enough that public officers avoid acts of misconduct. They must also
scrupulously avoid acts which may create an appearance of misconduct.

The Legislature cannot legislate morals and the resolution of ethical
problems must indeed rest largely in the individual conscience. The
Legislature may and should, however, define ethical standards, as most
6

professions have done, to chart the areas of real or apparent impropriety.
Section History:
1975, c. 621,§ 1 (NEW).

1 § 1012. Definitions
As used in this subchapter, unless the context otherwise indicates, the
following terms have the following meanings.
1. Close economic association. "Close economic association" means the
employers, employees, partners or clients of the Legislator or a member of
the Legislator's immediate family; corporations in which the Legislator or a
member of the Legislator's immediate family is an officer, director or agent
or owns 10% or more of the outstanding capital stock; a business which is a
significant unsecured creditor of the Legislator or a member of the
Legislator's immediate family; or a business of which the Legislator or a
member of the Legislator's immediate family is a significant unsecured
creditor.
2. Commission. "Commission" means the Commission on Governmental
Ethics and Election Practices.
3. Employee. "Employee" means a person in any employment position,
including public or private employment, employment with a nonprofit,
religious, charitable or educational organization, or any other compensated
service under an expressed, implied, oral or written contract for hire, but
does not include a self-employed person.
4. Gift. "Gift" means anything of value, including forgiveness of an
obligation or debt, given to a person without that person providing equal or
greater consideration to the giver. "Gift" does not include:
.
A. Gifts received from a single source during the reporting period
with an aggregate value of $300 or less;
B. A bequest or other form of inheritance;
C. A gift received from a relative; and

D. A subscription to a newspaper, news magazine or other news
pub lica tion.
5. Honorarium. "Honorarium" means a payment of money or anything
7

with a monetary resale value to a Legislator for an appearance or a speech by
the Legislator. Honorarium does not include reimbursement for actual and
necessary travel expenses for an appearance or speech. Honorarium does
not include a payment for an appearance or a speech that is unrelated to the
person's official capacity or duties as a member of the Legislature.
6. Immediate family. "Immediate family" means a Legislator's spouse or
dependent children.
7. Income. "Income" means economic gain to a person from any source,
including, but not limited to, compensation for services, including fees,
commissions and payments in kind; income derived from business; gains
derived from dealings in property, rents and royalties; income from
investments including interest, capital gains and dividends; annuities;
income from life insurance and endowment contracts; pensions; income from
discharge of indebtedness; distributive share of partnership income; income
from an interest in an estate or trust; prizes; and grants, but does not include
gifts. Income received in kind includes, but is not limited to, the transfer of
property and options to buy or lease, and stock certificates. Income does not
include alimony and separate maintenance payments.
8. Relative. "Relative" means an individual who is related to the
Legislator or the Legislator's spouse as father, mother, son, daughter,
brother, sister, uncle, aunt, great aunt, great uncle, first cousin, nephew,
niece, husband, wife, grandfather, grandmother, grandson, granddaughter,
father-in-law, mother-in-law, son-in-law, daughter-in-law, brother-in-law,
sister-in-law, stepfather, stepmother, stepson, stepdaughter, stepbrother,
stepsister, half brother or half sister, and shall be deemed to include the
fiance or fiancee of the Legislator.
9. Self-employed. "Self-employed" means that the person qualifies as an
independent contractor under Title 39-A, section 102, subsection 13.
Section History:
1975, c. 621, § 1 (NEW).
1989, c. 561, § 4 (RPR).
1991, c. 885, § E1 (AMD).
1991, c. 885, § E47 (AFF).
1995, c. 33, § 1,2 (AMD).

1 §1013.

Authority; procedures

1. Authority. The commission shall have the authority:

A. To issue, on request of any Legislator on an issue involving
8

himself, or on its own motion, advisory opinions and guidelines on
problems or questions involving possible conflicts of interest in
matters under consideration by, or pertaining to, the Legislature;
B. To investigate complaints filed by Legislators, or on its own
motion, alleging conflict of interest against any Legislator, to hold
hearings thereon if the commission deems appropriate and to issue
publicl y findings of fact together with its opinion; and
C. To administer the disclosure of sources of income by Legislators
as required by this subchapter.
2. Procedure. The following procedures shall apply:
A. Requests for advisory opinions by members of the Legislature
shall be filed with the commission in writing, signed by the
Legislator requesting the opinion and shall contain such supporting
data as the commission shall require. When preparing an advisory
opinion on its own motion, the commission shall notify the Legislator
concerned and allow him to provide additional information to the
commission. In preparing an advisory opinion, either upon request
or on its own motion, the commission may make such an
investigation as it deems necessary. A copy of the commission's
advisory opinion shall be sent to the Legislator concerned and to the
presiding officer of the House of which the Legislator is a member;
B. A Legislator making a complaint shall file the complaint under
oath with the chairman. The complaint shall specify the facts of the
alleged conflict of interest. The Legislator against whom a complaint
is filed shall immediately be given a copy of the complaint and the
name of the complainant. Only those complaints dealing with alleged
conflicts of interest related to the current Legislature shall be
considered by the commission. Upon a majority vote of the
commission, the commission shall conduct such investigation and
hold such hearings as it deems necessary. The commission shall issue
its findings of fact together with its opinion regarding the alleged
conflict of interest to the House of which the Legislator concerned is a
member. That House may take whatever action it deems appropriate,
in accordance with the Constitution of the State of Maine.
C. When the conduct of a particular Legislator is under inquiry and a
hearing is to be held, the Legislator shall be given written notification
of the time and place at which the hearing is to be held. Such
notification shall be given not less than 10 days prior to the date set
9

for the hearing.
D. The commission shall have the authority, through its chairman or
any member designated by him, to administer oaths, subpoena
witnesses and compel the production of books, records, papers,
documents, correspondence and other material and records which
the committee deems relevant. The commission shall subpoena such
witnesses as the complainant Legislator or the Legislator against
whom the complaint has been filed may request to be subpoenaed.
The State, its agencies and instrumentalities shall furnish to the
commission any information, records or documents which the
commission designates as being necessary for the exercise of its
functions and duties. In the case of refusal of any person to obey an
order or subpoena of the commission, the Superior Court, upon
application of the commission, shall have jurisdiction and authority
to require compliance with the order or subpoena. Any failure of any
person to obey an order of the Superior Court may be punished by
that court as a contempt thereof.
E. Any person whose conduct is under inquiry shall be accorded due
process and, if requested, the right to a hearing. All witnesses shall be
subject to cross-examination.
Any person whose name is mentioned in an investigation or hearing and
who believes that testimony has been given which adversely affects him shall
have the right to testify, or at the discretion of the commission and under
such circumstances as the commission shall determine to protect the rights of
the Legislator under inquiry, to file a statement of facts under oath relating
solely to the material relevant to the testimony of which he complains. Any
witness at an investigation or hearing, subject to rules and regulations
promulgated by the commission, shall be entitled to a copy of such testimony
when the same becomes relevant to a criminal proceeding or subsequent
investigation or hearings.
All witnesses shall be sworn. The commission may sequester
witnesses as it deems necessary. The commission shall not be
bound by the strict rules of evidence, but its findings and opinions
must be based upon competent and substantial evidence.
Time periods and notices may be waived by agreement of the
commission and the person whose conduct is under inquiry.
F. If the commission concludes that it appears that a Legislator has
violated a criminal law, a copy of its findings of fact, its opinion and
such other information as may be appropriate shall be referred to the
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Attorney General. Any determination by the commission or by a
House of the Legislature that a conflict of interest has occurred does
not preclude any criminal action relating to the conflict which may be
brought against the Legislator.
G. If the commission determines that a complaint filed under oath is
groundless and without foundation, or if the Legislator filing the
complaint fails to appear at the hearing without being excused by the
commission, the commission may order the complainant to pay to
the Legislator against whom the complaint has been filed his costs of
investigation and defense, including any reasonable attorney's fees.
The complainant may appeal such an order to the House of which he
is a member. Such an order shall not preclude any other remedy available to
the Legislator against whom the complaint has been filed, including,
but not limited to, an action brought in Superior Court against the
complainant for damages to his reputation.
H. A copy of the commission's advisory opinions and guidelines,
with such deletions and changes as the commission deems necessary
to protect the identity of the person seeking the opinions, or others,
shall be filed with the Clerk of the House. The clerk shall keep them
in a special binder and shall finally publish them in the Legislative
Record. The commission may exempt an opinion or a part thereof
from release, publication or inspection, if it deems such action
appropriate for the protection of 3rd parties and makes available to
the public an explanatory statement to that effect.
1. A ~opy of the commission's findings of fact and opinions regarding
complaints against Legislators shall also be filed with the Clerk of the
House. The clerk shall keep them in a special binder and shall finally
publish them in the Legislative Record.

J.

The records of the commission and all information received by the
commission acting under this subchapter in the course of its
investigation and conduct of its affairs shall be confidential, except
that Legislators' statements of sources of income, evidence or
information disclosed at public hearings, the commission's findings
of fact and its opinions and guidelines are public records.

K. When a Legislator has a question or problem of an emergency
nature about a possible conflict of interest or an issue involving
himself which arises during the course of legislative action, he may
request an advisory opinion from the presiding officer of the
11

legislative body of which he is a member. The presiding officer may,
at his discretion, issue an advisory opinion, which shall be in
accordance with the principles of this subchapter, which shall be in
writing, and which shall be reported to the commission. The
commission may then issue a further opinion on the matter. The
presiding officer may refer such question or problem directly to the
commission, which shall meet as soon as possible to consider the
question or problem.
3. Confidentiality. The subject of any investigation by the commission
shall be informed promptly of the existence of the investigation and the
nature of the charges or allegations. Otherwise, notwithstanding chapter 13,
all complaints shall be confidential until the investigation is completed and a
hearing ordered or until the nature of the investigation becomes public
knowledge. Any person, except the subject of the investigation, who
knowingly breaches the confidentiality of the investigation is guilty of a
Class D crime.
Section History:
1975, c. 621,§1 (NEW).
1977, c. 252, § 2 (AMD).
1989, c. 561, §5,6 (AMD).

1 § 1014. Conflict of interest
1. Situations involving conflict of interest. A conflict of interest shall
include the following:

A. Where a Legislator or a member of his immediate family has or
acquires a direct substantial personal financial interest, distinct from
that of the general public, in an enterprise which would be financially
benefited by proposed legislation, or derives a direct substantial
personal financial benefit from close economic association with a
person known by the Legislator to have a direct financial interest in
an enterprise affected by proposed legislation;
B. Where a Legislator or a member of his immediate family accepts
gifts, other than campaign contributions duly recorded as required
by law, from persons affected by legislation or who have an interest
in a business affected by proposed legislation, where it is known or
reasonabl y should be known that the purpose of the donor in making
the gift is to influence the Legislator in the performance of his official
duties or vote, or is intended as a reward for action on his part;
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C. Receiving compensation or reimbursement not authorized by law

for services, advice or assistance as a Legislator;
D. Appearing for, representing or assisting another in respect to a
claim before the Legislature, unless without compensation and for
the benefit of a citizen;
E. Where a Legislator or a member of his immediate family accepts
or engages in employment which could impair the Legislator's
judgment, or where the Legislator knows that there is a substantial
possibility that an opportunity for employment is being afforded him
or a member of his immediate family with intent to influence his
conduct in the performance of his official duties, or where the
Legislator or a member of his immediate family stands to derive a
personal private gain or loss from employment, because of legislative
action, distinct from the gain or losses of other employees or the
general community;
F. Where a Legislator or a member of his immediate family has an

interest in legislation relating to a profession, trade, business or
employment in which the Legislator or a member of his immediate
family is engaged, where the benefit derived by the Legislator or a
member of his immediate family is unique and distinct from that of
the general public or persons engaged in similar professions, trades,
businesses or employment.
2. Undue influence. It is presumed that a conflict of interest exists where
there are circumstances which involve a substantial risk of undue influence
by a Legislator, including but not limited to the following cases.
A. Appearing for, representing or assisting another in a matter
before a state agency or authority, unless without compensation and
for the benefit of a constituent, except for attorneys or other
professional persons engaged in the conduct of their professions.
(1) Even in the excepted cases, an attorney or other.
professional person must refrain from references to his
legislative capacity, from communications on legislative
stationery and from threats or implications relating to
legislative action.
B. Representing or assisting another in the sale of goods or services
to the State, a state agency or authority, unless the transaction occurs
after public notice and competitive bidding.
13

3. Abuse of office or position. It is presumed that a conflict of interest
exists where a Legislator abuses his office or position, including but not
limited to the following cases.

A. Where a Legislator or a member of his immediate family has a
direct financial interest or an interest through a close economic
association in a contract for goods or services with the State, a state
agency or authority in a transaction not covered by public notice and
competitive bidding or by uniform rates established by the State, a
state agency, authority or other governmental entity or by a
professional association or organization;
B. Granting or obtaining special privilege, exemption or preferential
treatment to or for oneself or another, which privilege, exemption or
treatment is not readily available to members of the general
community or class to which the beneficiary belongs; or
C. Use or disclosure of confidential information obtained because of
office or position for the benefit of self or another.
Section History:
1975, c. 621, § 1 (NEW).

1 § 1015.

Actions precluded; reports

1. Actions precluded. When a member of the Legislature has a conflict of
interest, that member has an affirmative duty not to vote on any question in
connection with the conflict in committee or in either branch of the
Legislature, and shall not attempt to influence the outcome of that question.
2. Reports. When the commission finds that a Legislator has voted or
acted in conflict of interest, the commission shall report its findings in
writing to the house of which the Legislator is a member.
3. Campaign contributions and solicitations prohibited. The following
provisions prohibit certain campaign contributions and solicitation of
campaign contributions during a legislative session.

A. As used in this subsection, the terms "employer," "lobbyist" and
"lobbyist associate" have the same meanings as in Title 3, section 312A and the term "contribution" has the same meaning as in Title 21-A,
section 1012.
B. The Governor, a member of the Legislature or any constitutional
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officer or the staff or agent of the Governor, a member of the
Legislature or any constitutional officer may not intentionally solicit
or accept a contribution from a lobbyist, lobbyist associate or
employer during any period of time in which the Legislature is
convened before final adjournment. A lobbyist, lobbyist associate or
employer may not intentionally give, offer or promise a contribution
to the Governor, a member of the Legislature or any constitutional
officer or the staff or agent of the Governor, a member of the
Legislature or any constitutional officer during any time in which the
Legislature is convened before final adjournment. These prohibitions
apply to direct and indirect solicitation, acceptance, giving, offering
and promising, whether through a political action committee,
political committee, political party or otherwise.

C. This subsection does not apply to:
(1) Solicitations or contributions for bona fide social events
hosted for nonpartisan, charitable purposes;
(2) Solicitations or contributions relating to a special election
to fill a vacancy from the time of announcement of the election
until the election; and
(3) Solicitations or contributions after the deadline for filing
as a candidate as provided in Title 21-A, section 335.
D. A person who intentionally violates this subsection is subject to a
civil penalty not to exceed $1,000, payable to the State and
recoverable in a civil action.
Section History:
1975, c. 621, §1 (NEW).
1989, c. 561; § 7 (AMD).
1997, c. 529, §1 (AMD).

1 § 1016.

Statement of sources of income (REPEALED)

Section History:
1975, c. 621, § 1 (NEW).
1989, c. 561, §8 (RP).
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1 § 1016-A. Disclosure of specific sources of income

Each Legislator shall file a statement of specific sources of income
received in the preceding calendar year with the commission by 5;OU p.m. on
February 15th of each year on forms provided by the Secretary of State.
Prior to the end of the first week in January of each year, the Secretary of
State shall deliver a form to each Senator and member of the House of
Representatives. The statement of specific sources of income filed under this
subchapter must be on a form prescribed by the commission and prepared
by the Secretary of State and is a public record.
1. Disclosure of Legislator's income. The Legislator filing the statement

shall name and give the address of each specific source of income received as
follows.
A. A Legislator who is an employee of another shall name the
employer and each other source of income of $1,000 or more.
B. A Legislator who is self-employed shall state that fact and the
name and address of the Legislator's business. The Legislator shall
name each source of income derived from self-employment that
represents more than 10% of the Legislator's gross income or $1,000,
whichever is greater, provided that if this form of disclosure is
prohibited by law, rule or an established code of professional ethics,
the Legislator shall only specify the principal type of economic
activity from which the income is derived. With respect to all other
sources of income, a self-employed Legislator shall name each source
of income of $1,000 or more. The Legislator shall also indicate major
areas of economic activity and, if associated with a partnership, firm,
professional association or similar business entity, the major areas of
economic activity of that entity.
C. In identifying the source of income, it shall be sufficient to identify

the name and address and the principal type of economic activity of
the corporation, professional association, partnership, financial
institution, nonprofit organization or other entity or person directly
providing the income to the Legislator.
D. With respect to income from a law practice, it shall be sufficient
for attorneys-at-law to indicate their major areas of practice and, if
associated with a law firm, the major areas of practice of the firm, in
such manner as the commission may require.
2. Campaign contributions. Campaign contributions duly recorded as
required by law shall not be considered income.
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3. Disclosure of gifts. The Legislator shall name the specific source of
each gift that the Legislator receives.
4. Disclosure of income of immediate family. The Legislator shall
disclose the type of economic activity representing each source of income of
$1,000 or more that any member of the immediate family of the Legislator
received.
5. Disclosure of honoraria. The Legislator shall disclose the name of each
source of honoraria that the Legislator accepted.
6. Representation before state agencies. The Legislator shall identify
each executive branch agency before which the Legislator has represented or
assisted others for compensation.
7. Business with state agencies. The Legislator shall identify each
executive branch agency to which the Legislator or the Legislator's
immediate family has sold goods or services with a value in excess of $1,000.
Section His tory:
1989, c. 561,§ 9 (NEW).
1989, c. 608, § 1,2 (AMD).
1989, c. 734 (AMD).

1 § 1016-B.

Disclosure of reportable liabilities

Each Legislator shall include on the statement of income under section
1016-A all reportable liabilities incurred during the Legislator's term of
office.
1. Definition. For the purposes of this section, "reportable liability"
means any unsecured loan of $3000 or more received from a person not a
relative. "Reportable liability" does not include:
A. A credit card liability;
B. An educational loan made or guaranteed by a governmental
entity, educational institution or nonprofit organization; or
C. A loan made from a state or federally regulated financial
institution for business purposes.
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2. Reporting. A Legislator shall make a supplementary statement to the
commission of any reportable liability within 30 days after it is incurred. The
report shall identify the creditor in the manner of section 1016-A, subsection
I, paragraph C.
3. Campaign contributions. Campaign contributions duly recorded as
required by law are not required to be reported under this section.
Section History:
1989, c. 561, § 10 (NEW).
1991, c. 331, § 1 (AMO).

1§ 1016-C.

Reports by legislative candidates

A candidate, as defined in Title 21-A, section I, subsection 5, for the
Legislature who is not required to file a report under section 1016-A or 1016B shall file a report containing the same information required of Legislators
under sections 1016-A and 1016-B no later than 5 p.m. on the first Monday in
August preceding the general election unless the candidate withdraws from
the election in accordance with Title 21-A, section 374-A by that date.
Section History:
1991, c. 880, § 2 (NEW).

1 § 1017.

Form; contents (REPEALED)

Section History:
1975, c. 621, § 1 (NEW).
1977, c. 252, § 3 (AMO).
1981, c. 698, § 2 (AMO).
1989, c. 561, § 11 (RP).

1 § 1018.

Updating statement

A Legislator shall file an updating statement with the commission on a
form prescribed by the commission and prepared by the Secretary of State.
Such statement shall be filed within 30 days of addition, deletion or change
to the information relating to the preceding year supplied under this
subchapter.
Section History:
1975, c. 621, § 1 (NEW).
1977, c. 252, § 4 (RPR).
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1 § 1019. False statement; failure to file
The intentional filing of a false statement shall be a Class E crime. If the
commission concludes that it appears that a Legislator has willfully filed a
false statement, it shall refer its findings of fact to the Attorney General.
If the commission determines that a Legislator has willfully failed to file a
statement required by this subchapter or has willfully filed a false statement,
the Legislator shall be presumed to have a conflict of interest on every
question and shall be precluded or punished as provided in section 1015.
Section History:
1975, c. 621, § 1 (NEW).
1977, c. 252, § 5 (AMD).
1977, c. 696, § 12 (AMD).

1 § 1020.

Penalty for false accusations

Any person who files a false charge of a conflict of interest with the
commission or any member of the commission, which he does not believe to
be true, or whoever induces another to file a false charge of a conflict of
interest, which he does not believe to be true, shall be guilty of a Class E
crime.
Section History:
1975, c. 621, §1 (NEW).
1977, c. 696, §13 (RPR).

1 § 1021.

Membership on boards, authorities or commissions

It shall not be a conflict of interest for a Legislator to serve on a public

board, authority or commission created by the Legislature so long as there is
no consideration paid to the Legislator other than his actual expenses.
Section History:
1975, c. 621,§ 1 (NEW).

1 § 1022.

Disciplinary guidelines

The Legislature shall adopt, publish, maintain and implement, as
authorized in the Constitution of Maine, Article IV, Part Third, Section 4,
disciplinary guidelines and procedures for Legislators, including the
violations of ethical standards, penalties of reprimand, censure or expulsion
and the procedures under which these or other penalties may be imposed.
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Section History:
1989, c. 561, § 12 (NEW).

1 § 1023.

Code of ethics

The Legislature by Joint Rule shall adopt and publish a code of ethics for
Legislators and legislative employees.
Section History:
1989, c. 561,§12 (NEW).
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TITLES
CHAPTER 158
ADMINISTRA TIVE SERVICES
SUBCHAPTER II
5 §1890-B.

Misuse of State Government computer system

1. Violation. A person is guilty of misuse of a State Government
computer system if that person knowingly uses a computer system operated
by a state department or agency, the Judicial Department or the Legislature:

A. To prepare materials with the intent to expressly advocate, to
those eligible to vote, for the election or defeat of any candidate for a
federal office, a constitutional office, or any candidate for elective
municipal, county or state office, including leadership positions in
the Senate and the House of Representatives; or
B. With the intent to solicit contributions reportable under Title 21-A,
chapter 13.
I-A. Definitions. As used in this section, unless the context otherwise
indicates, the following terms have the following meanings.

A. "Computer system" has the same meaning as in Title 17-A, section
431.

B. "Leadership positions" includes the presiding officers of each
House, party leaders, the Clerk of the House and Assistant Clerk of
the House and the Secretary of the Senate and the Assistant Secretary
of the Senate.
2. Penalty. Misuse of a State Government computer system is a Class C

crime.
3. Repealed.
4. Confidentiality. Computer programs, technical data, logic diagrams
and source code related to data processing or telecommunications are
confidential and are not public records as defined in Title 1, section 402,
subsection 3 to the extent of the identified trade secrets. To qualify for
confidentiality under this subsection, computer programs, technical data,
logic diagrams and source code must:

A. Contain trade secrets as defined in Title 10, section 1542,
21

subsection 4 held in private ownership; and
B. Have been provided to a state agency by an authorized
independent vendor or contractor under an agreement by which:

(1) All trade secrets that can be protected are identified
without disclosing the secret;
(2) The vendor or contractor retains all intellectual property
rights in those trade secrets; and
(3) The state agency agrees to hold and use the programs,
data, diagrams or source code without disclosing any
identified trade secrets.
5. Public records. Except as provided in subsection 4, any document
created or stored on a State Government computer is a public record and
must be made available in accordance with Title 1, chapter 13 unless
specifically exempted by that chapter.
Section History:
1989, c. SOl, § P17 (NEW).
1989, c. 596, § Q (RPR).
1991, c. 340 (AMD).
1995, c. 703, § 1 (RPR).
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TITLE 17-A

CHAPTER 1
PRELIMINARY
17A § 2.

Definitions

As used in this code, unless a different meaning is plainly required, the
following words and variants thereof have the following meanings.
21. "Public servant" means any official [,] officer or employee of any
branch of government and any person participating as juror, advisor,
consultant or otherwise, in performing a governmental function. A person is
considered a public servant upon his election, appointment or other
designation as such, although he may not yet officially occupy that position.
Section History:
1975, c. 499, §1.
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TITLE 17-A
CHAPTER 25
BRIBERY AND CORRUPT PRACTICES
17A § 601.

Scope of chapter

Nothing in this chapter shall be construed to prohibit the giving or
receiving of campaign contributions made for the purpose of defraying the
costs of a political campaign. No person shall be convicted of an offense
solely on the evidence that a campaign contribution was made, and that an
appointment or nomination was subsequently made by the person to whose
campaign or political party the contribution was made.
Section History:
1975, c. 499, §1 (NEW).

17A § 602.

Bribery in official and political matters

1. A person is guilty of bribery in official and political matters if:
A. He promises, offers, or gives any pecuniary benefit to another
with the intention of influencing the other's action, decision, opinion,
recommendation, vote, nomination or other exercise of discretion as
a public servant, party official or voter;
B. Being a public servant, party official, candidate for electoral office
or voter, he solicits, accepts or agrees to accept any pecuniary benefit
from another knowing or believing the other's purpose to be as
described in paragraph A, or fails to report to a law enforcement
officer that he has been offered or promised a pecuniary benefit in
violation of paragraph A; or

C. That person promises, offers or gives any pecuniary benefit to
another with the intention of obtaining the other's signature on an
absentee ballot under Title 21-A, chapter 9, subchapter IV, or
referendum petition under Title 21-A, chapter 11, or that person
solicits, accepts or agrees to accept any pecuniary benefit from
another knowing or believing the other's purpose is to obtain that
person's signature on an absentee ballot or referendum petition; or
fails to report to a law enforcement officer that the person has been
offered or promised a pecuniary benefit in violation of this
paragraph.
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2. As used in this section and other sections of this chapter, the following
definitions apply.
A. A person is a "candidate for electoral office" upon his public
announcement of his candidacy. [1975, c. 499, °1 (new).]
B. "Party official" means any person holding any post in a political
party whether by election, appointment or otherwise. [1975, c. 499, °1
(new).]
C. "Pecuniary benefit" means any advantage in the form of money,
property, commercial interest or anything else, the primary
significance of which is economic gain; it does not include economic
advantage applicable to the public generally, such as tax reduction or
increased prosperity generally. "Pecuniary benefit" does not include
the following:
(1) A meal, if the meal is provided by industry or special
interest organizations as part of an informational program
presented to a group of public servants;
(2) A meal, if the meal is a prayer breakfast or a meal served
during a meeting to establish a prayer breakfast; or
(3) A subscription to a newspaper, news magazine or other
news publication.
3. Bribing in official and political matters is a Class C crime.
Section History:
1975, c. 499, § 1 (NEW).
1981, c. 349, § 1,2 (AMD).
1983, c. 583, § 8 (AMD).
1989, c. 502, § A47 (AMD).
1993, c. 396, § 1 (AMD).
1995, c. 33, §3 (AMD).
1997, c. 223, § 1 (AMD).
1997, R R c. I, § 12 (COR).

17A § 603.

Improper influence

1. A person is guilty of improper influence if he:

A. Threatens (l.ny harm to a public servant, party official or voter
with the purpose of influencing his action, decision, opinion,
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recommendation, nomination, vote or other exercise of discretion;
B. Privately addresses to any public servant who has or will have an
official discretion in a judicial or administrative proceeding any
representation, argument or other communication with the intention
of influencing that discretion on the basis of considerations other
than those authorized by law; or
C. Being a public servant or party official, fails to report to a law
enforcement officer conduct designed to influence him in violation of
paragraphs A or B.

2. "Harm" means any disadvantage or injury, pecuniary or otherwise,
including disadvantage or injury to any other person or entity in whose
welfare the public servant, party official or voter is interested.
3. Improper influence is a Class D crime.
Section History:
1975, c. 499, § 1.

17A § 604.

Improper compensation for past action

1. A person is guilty of improper compensation for past action if:

A. Being a public servant, he solicits, accepts or agrees to accept any

pecuniary benefit in return for having given a decision, opinion,
recommendation, nomination, vote, otherwise exercised his
discretion, or for having violated his duty; or
B. He promises, offers or gives any pecuniary benefit, acceptance of
which would be a violation of paragraph A.
2. Improper compensation for past action is a Class D crime.
Section History:
1975, c. 499, § 1.

17A § 605.

Improper gifts to public servants

1. A person is guilty of improper gifts to public servants if:

A. Being a public servant he solicits, accepts or agrees to accept any
pecuniary benefit from a person who he knows is or is likely to
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become subject to or interested in any matter or action pending
before or contemplated by himself or the governmental body with
which he is affiliated; or
B. He knowingly gives, offers, or promises any pecuniary benefit
prohibited by paragraph A.
2. Improper gifts to public servants is a Class E crime.
Section History:
1975, c. 499 § 1.

17A § 606.

Improper compensation for services

1. A person is guilty of improper compensation for services if:
A. Being a public servant, he solicits, accepts or agrees to accept any
pecuniary benefit in return for advice or other as~istance in preparing
or promoting a bill, contract, claim or other transaction or proposal as
to which he knows that he has or is likely to have an official
discretion to exercise; or
B. He gives, offers or promises any pecuniary benefit, knowing that
it is prohibited by paragraph A.
2. Improper compensation for services is a Class E crime.
Section History:
1975, c. 499, § 1.

17A § 607.

Purchase of public office

1. A person is guilty of purchase of public office if:

A. He solicits, accepts or agrees to accept, for himself, another
person, or a political party, money or any other pecuniary benefit as
compensation for his endorsement, nomination, appointment,
approval or disapproval of any person for a position as a public
servant or for the advancement of any public servant; or
B. He knowingly gives, offers or promises any pecuniary benefit
prohibited by paragraph A.
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2. Purchase of public office is a Class D crime.
Section History:
1975, c. 499, § 1.

17A § 608.

Official oppression

1. A person is guilty of official oppression if, being a public servant and
acting with the intention to benefit himself or another or to harm another, he
knowingly commits an unauthorized act which purports to be an act of his
office, or knowingly refrains from performing a duty imposed on him by law
or clearly inherent in the nature of his office.

2. Official oppression is a Class E crime.
Section History:
1975, c. 499, § 1

17A§ 609.

Misuse of information

1. A person is guilty of misuse of information if, being a public servant
and knowing that official action is contemplated, or acting in reliance on
information which he has acquired by virtue of his office or from another
public servant, he:

A. Acquires or divests himself of a pecuniary interest in any
property, transaction or enterprise which may be affected by such
official action or information; or
B. Speculates or wagers on the basis of such official action or
information; or
C. Knowingly aids another to do any of the things described in
paragraphs A and B.
2. Misuse of information is a Class E crime.
Section History:
1975, c. 499, § 1.
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LEGISLATIVE CODE OF ETHICS
Any public office holder is charged with responsible
conduct commensurate with the trust placed in himlher
by the electorate. In a free government the official is
entrusted with the security, safety, health, prosperity, and
general well-being of those whom he/she serves. With
such a trust high moral and ethical standards producing
the public's confidence, with the' reduction to a minimum of any conflict between private interests and official duties, should be observed. No state legislator will
accept any employment which can possibly impair
his/her independence and integrity of judgement or will
he/she exercise his/her position of trust to secure unwarranted privileges for themselves or for others. The Maine
legislator will be ever mindful of the ordinary citizen
who might otherwise be unrepresented, and will endeavor conscientiously to pursue the highest standards of legislative conduct.
Adopted by the looth Legislature
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ATTORNEY GENERAL

STATJo:or MAI:"It:

DEJ'ARTMENTOFTIIE ATTOI!NEY G~;NEHAJ.
STATE JlOUS.; STATION 6
AU(;USTA, MAINE W3.'l.'J

August 18, 1983

Honorable John L. Martin
Speaker
House of Representatives
state House Station #2
Augusta, Maine 04333
Dear Speaker Martin:
You have asked for my. views regarding the propriety of
members of the Maine Legislature accepting an offer from the
Whitewater outfitters Association of Maine, Inc. to
participate, at a cost of $15 for up to two people, in a
whitewater raft trip on the Penobscot River on August 25,
1983. You have further indicated that the price includes
luncheon on the river, and that the fee generally charged by
the Association for the services in question runs substantially
in excess of that which is being asked of any participating
Legislator.
The most relevant provision of law concerning your question
is section 1014 of the Maine Legislative Ethics Act, 1 M.R.S.A.
§ 1011, et seq., which provides, in pertinent part,
"1. Situations involving conflict of
interest. A conflict of interest shall
include the following:

* * *
"B. Where a Legislator or a member of
his immediate family accepts gifts, other
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than campaign contributions duly recorded as
required by law, from persons affected by
legislation or who have an interest in a
business affected by proposed legislation,
where it is known or reasonably should be
known that the purpose of the donor in making
,the gift is to influence the Legislator in
the performance of his official duties or
vote, or is intended as a reward for action
on his part."
The first paragraph of the letter of the President of
Whitewater outfitters Associations of Maine, Inc., offering the
whitewater raft trip to members of the Legislature at a
substantially reduced price, states:
"The past year saw much legislation dealing
.with rivers in Maine. The many users of
Maine rivers, including whitewater rafting,
canoeing, fishing, camping and hydro power,
will almost certainly be issues that are with
us in the years ahead."
It thus appears that the offer of a low-cost raft trip is
intended to "influence [Legislators] in the performance of
[their] official duties or vote" in future years within the
meaning of 1 M.R.S.A. § 1014(1)(8). That being the case,
should individual Legislators choose to participate in this
activity, such participation could well be construed to
constitute acceptance of a "gift" and give rise to conflicts of
int~rest for such Legislators should further legislation
concerning the regulation of whitewater rafting, or activities
such as hydropower development which might be inconsistent with
whitewater rafting, come before the Legislature in the future.
Under these circumstances, I would immediately encourage
members of the legislature not to accept this particular
invitation, unless they were to pay the normal price for the
service.
:P1ease be further advised that in providing you with my
views on this question, I do not mean to be interfering with
the procedure which the Legislature has established for
resolving questions of this kind. AS you know, the Legislative
Ethics Act establishes a Legislative Ethics Commission, whose
function is to advise individual members of the Legislature as
to the interpretation of the Act. The reason that I am
providing you with my thoughts is only that, in view of the
time constraints involved, it would be impossible to assemble
the Commission in sufficient time to allow it to render an
31
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opinion. I should hope, therefore, that the course which the
Legislature has provided for the resolution of legislative
ethics questions will continue to be used in the future when
time'is not of the essence.
I hope the foregoing is responsive to your inquiry.
feel free to reinquire if any further clarification is
necessary.
erely,

~.

-

TIERNEY
General
JET/ec
cc: Jim Ernst
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STATE OF MAINC
DEPARTMENT OF THE A TTOI?N[Y GENEflAL
STATE HOUSE STATION G
AUGUST". MAINE 0,1333

December 5, 1983
Honorable Judy C. Kany
Maine ·Senate
state House Station ~3
Augusta, Maine 04333
Honorable John L. Martin
Speaker of the Maine House of Representatives
State House Station #2
.Augusta, Maine 04333
Dear Senator.Kany and Speaker Martin:
You 'have asked whether it ~ould violate any provision of
law for the members of the Low-level Waste Siting Commission to
accept an offer of the Maine Yankee Atomic Power Company to pay
their transportation and housing expqQ~es for a trip to
Barnwell, South Carolina, in order to"~nspect the low-level
radioactive waste disposal facility there. For the reasons
which follow, it is the opinion of this Dep~i~ment that there
are no legal impediments to the acceptance of this offer by any
of the members of the Commission.
The Low-level waste Siting Commission was established by
P!L. 1981, ch. 439 for' the purpose of st~dying the management,
transportation and disposal of low-level radioactive waste in
order. to ass ist the Governor and the Leg islature in regula ting
such activity within the State. The Commission consists of
nine members, four of whom are ,members of the r.. egislature,
three of whom are members of the Executive Branch, and two of
whom are private citizens. Various members of' the Commission
have expiessed an interest in visiting the only operating
low-level radioactive waste facility in the Eastern United
States at Barnwell, South Carolina, to assist them in
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Commission. Indeed, to the extent thnt the members oE the
Commission would be obliged to forego employment or other
ecOnomically beneficial activity ~uring the same period, their
acceptance of the offer would be to their economic, disbenefit.
Accordingly, since there does not appear to be any "Cldvantage",
nor any "economic ,gain" accruing to any member of the
Commission who accepts the offer, this Department cannot say
that the recipients of the offer would be guilty of accepting
bribes or improper gifts within the meaning of the Criminal
Code.
The only question'remaining, therefore, is whether the
acceptance of the off~red transportation or lodging by:thc
legislative members of the Commission would violate the
Legislativ.e Ethics Act. Section 1014 (1) (I3) of that statute
specifies that a conflict of interest shall arise, sufficient
to disqualify a member of the Legislature from voting on any
related question, when a member of the Legislature accepts a
IIgift" where the purpose of the gift is to influence the
Legislator in the performance of his duties. 1 M.R.S.A.
§ 1014 (1) (B).
The term "gift" is undefined in the statute.
·Nonetheless, it would appear to this Department that 'the word
~hould be interpreted .in a manner similar to the definition of
the term "pecuniary benefit" .included in the anti-bribery laws
jus~ di~cussed.
Only if a legislator accepts 50mething of
value which is to his economic advantage could a conflict of
interest arise under the Legislative Ethics Act. Thus, since,
as explained above, the services offered in the c~se at hand
could not be viewed as being to the economic advantage of any
member of the Commission,~1 they should not be considerec) a
"gift" within the meaning of the Legislative Ethics Act.
In responding to your question, I would like ~o reiterate
my concern that, with regard to the applicability of the
Legislative Ethics Act, questions of this kind should more
properly be resolved by the Legislative Ethics Commission,
which the Legislature has established for that purpose, than by
requests for' advice from my office. I have provided our views
in this case because, as in the 5ituation involving the offer

II The conclusion of this Opinion is therefore different
from the ~dvice rendered on Augu~t 18, 1983 to Speaker Martin,
copy attached, regarding whether the acceptance of low-cost
whitewater rafting trips by a member of the Legislature would
cause a conflict of interest to arise under the Legislative
Ethics Act. Since a free or low-cost whitewater rafting trip
would be something of pecuniary value to anyone receiving it,
its offer to a member of the Legislature would constitute a
"gift" within the meaning of the Act.
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of low-cost whitewater ·rafting 'trips to members of the
Legislature, there is insufficient time to assemble the
Commission to allow it to render an opinion. Nonetheless, I
would hope that in the future the Legislature would be able to·
anticipate problems of this kind in order to permit it to avail
itself of its own procedures.
Finally, in setting forth the foregoing, I do not wish to
be interpreted as suggesting that it would be preferable for
the costs of this trip to be paid for by private persons with
an interest in the affairs of the Commission, rather than by
the State Government,l/ nor do I wish to be viewed as.
encouraging the members of the Legislatur~ to avail themselves
of offers of this kind. To quote the Legislative Ethics Act,
"The Legislature cannot legislate morals and the resolution of
ethical problems must indeed rest largely in the individual
conscience. ". 1 M.R.S.A. § 1011, seventh paragraph.
hope the foregoing is of assistance to you. Please. feel
free to reinquire if further clarification is necessary .
I

.

~

/-------....

/

..-<JAMES E. 'fIERNEY
\ / Attorney General
JET/ec

l/ As you know, the Legislative Council has available to it
funds to defray the expenses of individual legislators in
discharging legislative functions. See generally the portion
of Section 23 of Part A of P.L. 1981, ch. 110 appropriating
money for the operation of. the Legislature for the 1983-85
biennium, and 3 M.R.S.A. § 162.
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EDISON DRIVE
AUGUSTA. MAINE 01\336
(207) 623-3521

November 16, 1983

Rep. John L. Martin
P.O. Box 250
Eagle Lake, Maine 04739
Dear Rep. Martin:
You are invited to participate in a tour of the Barnwell,
South Carolina low level radioactive waste disposal facility on
December 12, 1983. Maine Yankee Atomic Power Company has
'arranged the tour in cooperation with Chern-Nuclear Systems,
Inc., the operator of the Barnwell facility, in order to
provide Maine decision makers with ati opportunity to view an
operat~ng .low level radioactive waste disposal facility.
Tour participants will leave from the Portland Jetport at
approximately 11:00 A.M. on December 11. Accommodations have
been arranged at the Carolina Inn in Columbia, South Carolina
which is approximately 60 mil~s from the Barnwell site. On
Sunday evening, participants will be able to meet with South
Carolina state regulators and legislators t~ discuss the
.
Barnwell.operation from their pe.rspective. On Monday morning,
a bus will take participants to the Barnwell site for a two
;'hour tour of the facility. The return flight to Maine is
scheduled for 5;00 P.M. on Monday.
We hope that you will be able to attend the Barnwell tour
and feel confident that such a visit could add an important
dimension to your role in the decision making process on low
level waste disposal for the state of Maine. Maine Yankee has'
agreed to underwrite the expense of this tour for a few key
Maine decision makers although individual participants are
welcome to arrange for alternative financing of their tour if
preferred .

..
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STATE OF MAINE
Inter~Departmental Memorandum

j

1986

James S. Henderson, Deputy

Depc. ____S_e_c_r_e_t_a_r-=y~o_f__
S_t_a_t_e____

William R. Stokes, Assistant

Depc. ____A_t_t_o_r_n_e..,;;;y_G_e_n_e_r_a_l_____

I·O _ _ _ _ _ _ _ _ _ _ _ _ _

From

Date: ·Jap"a ry 30

~_~__=:...

Subject __L_e...:.g_i_s_l_a_t_o_r_-_L_o_b_b...,;y~i_s_t_:_C_o_n_f_._l_i_c_t_o_f__
I_n_t_e_r_e_s_t________________

. This will respond to your memorandum dated January 6, 1986
to Robert Frank, Assistant Attorney General, posing the
following question:
May a member of the Legislature also
serve as Executive Director of the
z"laine County Commissioners Association
when a significant portion of the
Director's duties include acting as
a lobbyist?
As you correctly point out in your memorandum, there is no
explicit prohib~tion in the law which prohibits a Legislator
from acting as a lobbyist. Nevertheless, it is my opinion
that the practice of a Legislator acting as a paid lobbyist
before thc' L,~gislature of which he is a member would
constituta a conflict of interest under the Legislative
Conflict of Interest statutes, general common law principles
pertaining to conflicts of interest, as well as the legislative
code of ethics adopted by the Maine Legislature.
There are several provisions of the laws governing
legis1ative ethics which I believe are relevant to your
inquiry. 1 M. R. S .A. § 1014 (1) (C), (D) and (E) all, in my
view, relate to this issue. They provide that a conflict
of interest includes the following:
C. Receiving compensation or reimbursement
not authorized by law for services, advice
or assistance as a Legislator.
D. Appearing for, representing or assisting
another in respect toa claim before the
Legislature, unless without compensation
and for the benefit of a citizen.
Where a Legislator •.•• accepts or
gages in employment which could impair
e Legislator's judgment, or where the
gislator knows that there is a substantial

-2-

of other employees or the general
conununi ty.
In addition, 1 M.R.S.A. § 1014 (2) (A) provides that it is
presumed that a conflict of interest exists where there are
circumstances which involve a substantial risk of undue
influence by a Legislator, inc::luding but not limited to the
following cases:
A. Appearing for, representing or assisting
another in a matter before a state agency or
authority, unless without compensation and
for the benefit of a constituent • • • •
The legislative code of ethics provides in relevant part
as follows:
No State Legislator will accept any employ- .
ment which can possibly impair his independence
and integrity of judgment. • • •
Additionally, there are common law principles of conflict
of interest which have application where an individual holds a
public office and is also involved in employment such that there
is a question as to whether he can be totally faithful to his
public duties. A public officer is required to exercise his
powers and fulfill his legal obligations with "perfect
fidelity • • • and whatever has a tendency to prevent [the]
exercise of such fidelity is contrary to the policy of the law,
and should not be recognized as lawful. . • • " . L'e'si'eur' v.
Inhabit·ant·s· of Rumford, :113 Me. 317, 321, 93 A. 838, 839
(1915) quoted in' Op'ini"on' of the Justi'ces, 330 A.2d 916.
As a public officer, an individual acts as a trustee on
behalf of the public and as such he must not be placed "in
a situation of temptation to serve his own personal interests
to the prejudice of the interests of those for whom the law
authorized and required him to act on the premises as an
official." TU'5can V.' 'Smith, 130 Me. 36,46, 153 A. 389 (1931).
With respect to the common law.principles of conflict of interest,
it is generally easy to artiCUlate the rule, but more difficult
to apply the rule to any given fact situation, and therefore, it
is necessary to examine the nature of the public office involved
as well as the private employment in question. As the Supreme
Judicial Court stated, "Essentially, each case will be 'law'
only unto itself." Opinion of the Justices, 330 A.2d at.9l7
(Me. 1975).
As can be seen from the foregoing, there would appear to
be serious potential for a conflict in a situation where a
member of' the' Legislature' acts as a paid lobbyist for the
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purpose of influencing his colleagues in the Legisl~ture for
some other interest. While the legislative conflict of
interest statute may not explicitly say that a Legislator may
not be a lobbyist, the entire spirit of that statute is
designed to prevent Legislators from accepting compensation
or remuneration for the purpo~es of assisting or representing
someone before the Legislature •
. For your information I have enclosed a copy of an opinion
issued by this office dated April 11, 1979 (Op. 79-69) in which
the subject of conflict of interest as it relates to acting as
a lobbyist is addressed.
In view of the foregoing, it is my view that there is a
conflict of interest when a Legislator engages in private
employment a significant portion of which consists of acting
as a lobbyist before the very Legislature of which he is a
member.
I hope this information is helpful to you, and please ~';
don't hesitate to contact me at 3661 if you have any' questipns
or if I cari be of any assistance to you.
....., .
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: !ILLL~"sTO~; ;/,,/

Assistant Attorney General
WRS/ec
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Octo ber 2, 1992
The. Hono rable Santo DiPi etro
Main e Hous e of Repr esen tativ es
Stat e Hous e Stati on 3
Augu sta, Main e 04333

;.,

The Hono rable Jeffr ey Butla nd
Main e·Ho use of Repr esen tativ es
Stat e Hous e Stati on 3
Augu sta, Main e 04333
Dear Repr esen tativ es DiPi etro and Butla nd:
This will respo nd to your lette r to Atto rney Gene ral
Mich ael E. Carp enter dated Octo ber 2, 1992 requ
estin g this
Offi ce to prov ide "wri tten guida nce outli ning the
ation s
of . . . lawy er-le gisla tors unde r the Gove rnme ntal oblig
Ethi
cs
Law, "
with spec ific refer ence to prop osed legis latio n and any
rela
ted
amen dmen ts there to whic h woul d imple ment the recom mend
ation
s
of
the Blue Ribb on Comm ission on Work ers' Comp ensat ion.
Spec ifica lly, you have indic ated. that you have calle d
"for
lawy ers who are members of the Legi slatu re who practice,.
whos e firm s prac tice, work ers' comp ensat ion insur ance .~r:'
volu ntar ily disc lose thei r inter est prio r to votin g ·on law, to
any
refor m meas ures. "
Your inqu iry raise s two disti nct issue s.
t, whet her a
lawy er-le gisla tor who prac tices , or whose firmFirs
prac
tices ,
work ers' comp ensat ion law has any conf lict of inte rest
with
resp ect to votin g on any refor m meas ure deali ng with work
ers'
comp ensat ion. Seco nd, whet her, rega rdles s of any conf
lict of
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interest, lawyer-legislators are required to disclose the
sources of their income from the practice Of law, and in
particular, from the practice of workers' compensation law.
The Legislature has provided specific guidance to its·
members on the issue of what constitutes a conflict of
interest. See 1 M.R.S.A. § 1014. The "Statement of Purpose"
underlying the statutes governing legislative ethics recognizes
that being a legislator iIi Maine "is not a full-time occupation
. . . " in that "[m]ost legislators must look to income from·
private sources, .not their public salaries for their sustenance
and support·for their families . . . . " 1 M.R.S.A. § 1011.
The Legislature intentionally adopted "broader standards of
ethics for legislators" because, as a practical matter, "the
resolution of ethical problems must indeed rest largely in the
individual conscience." Id. Nevertheless, for the purpose of
"providing helpful advice and guidance" the Legislature
recognized the need to statutorily "define ethical standards, .
. . to chart the area of real or apparent impropriety." Id.
With this general background in mind, it is possible to
briefly address the specific provisions of the legislative
ethics law. In our view, the one provision ~hich is most
closely relevant to your inquiry is 1 M.R.S.A. § 1014(1)(F)
which provides that a conflict of interest situation exists
Where a Legislator or a member of his
immediate family has an interest in
legislation relating to a profession, trade,
business or employment in which the
Legislator or a member of his immediate
family is engaged, where the benefit derived
by the Legislator or a member of his
immediate family is unique and distinct from
that of the general public or persons
engaged in similar professions, trades,
businesses or employment.
We have previously indicated that this provision requires
that the benefit derived by the legislator be "unique and
distinct" from the benefit that may be derived by persons
engaged in similar professions. In this particular situation,
a legislator who happens to be a lawyer engaged in workers'
compensation law or whose firm engages in workers' compensation
law, would not be receiving any benefit which is unique and .
distinct from what other persons engaged in that line of work
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woul d rece ive. Attac hed plea se find two prio r opin ions
from
this Offic e on this poin t.11
On the issue of disc losu re of a lawy er-le gisla tor's
finan cial inte rest, we woul d poin t out that there
is also
legis latio n requ iring legi slato rs to file a state ment
spec ific sourc es of incom e. See 1 M.R. S.A. § l016- A of
(a copy of
whic h is attac hed) . Subs ectio n l(D) deal s spec ifica lly
with
the legis lator who is also an attor ney and prov ides:
The legis lator filin g the state ment shal l
name and give the addr ess of each spec ific
sourc e of incom e rece ived as follo ws:
D. With resp ect to incom e from a law
prac tice, it shal l be suff icien t for
attor neys -at-l aw to indi cate thei r majo r
areas of prac tice and, if asso ciate d with a
law firm , the majo r area s of prac tice of the
firm, in such mann er as the comm ission may
requ ire.
In view of the forgo ing, lawy er-le gisla tors are alrea dy
requ ired to prov ide certa in infor mati on conc
g their
sourc es of incom e, inclu ding the majo r areas ernin
of
thei
prac tice and the majo r areas of the prac tice of thei rr law
Whet her a particul~r lawy er-le gisla tor wish es to prov firms .
ide

liTh e only othe r prov ision of the legis lativ e ethic s law
whic h
even argu ably relev ant to your inqu iry is 1 M.R. S.A.
§ l014 (1)(E ) whic h prov ides in part that
a conf
of inte rest
situa tion exis ts "whe re a legi slato r or a memberlict
of
his
imme diate fami ly . . . enga ges in emplo ymen t whic h could
impa ir
the Legi slato r's judgm ent . . . . " In the past
,
we
have
inter prete d this prov ision to reach thos e situa
wher e
certa in types of empl oyme nt, by thei r very natutions
re,
migh
t caus e
an impa irmen t of the legi slato r's judgm ent in a part icula
r
matt er. In our view , there is no reaso n why a
lawy er-le gisla tor who happ ens to prac tice work ers' comp
law cann ot exer cise his or her best judgm ent as a legis ensat ion
lator
with resp ect to this prop osed legis latio n. In othe r word
there is noth ing abou t being a lawy er engag ed in the prac s,
tice
of work ers' comp ensat ion law that , by its very natu re,
woul
d
impa ir that legi slato r's judgm ent.
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addi tiona l infor mati on on a volu ntary basi s is pure ly
up to
that indiv idua l legis lator .
We hope this infor mati on is help ful to
and pleas e do
not hesi tate to cont act us if we can be of you
furth er a . tanc e.

WILLIAM R. TOKES
Assi stan t Atto rney Gene ral
WRS/bls
enclo sures
cc: The Hono rable John L. Mart in, Spea ker of the Hous
The Hono rable Char les Pray , Pres iden t, Main e Statee Sena
te
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March 29, 1991
Honorable Jeffrey' Mills
Senate Chair, Legal Affairs Committee
State House station #3
Augusta, ME 04333
Dear Senator Mills:
On March 28, 1991, you asked for advice concerning whether
you would be involved in any conflict of interest should you
vote on Legislative Documents Nos. 194 and 867 dealing with the
subject of requiring landlords to pay interest earned on
security deposits paid by tenants. Your specific concern
relates to the fact that you apparently own,rental property and
would be affected by these pieces of proposed legislation.
You
requested a response, if possible, prior to 9:00 a.m. on
March 29, 1991.
I am responding to you and providing 'you with
my opinion in my capacity as counsel to the Commission on
Governmental Ethics and Election Practices.
~or the reasons
discussed below and in the accompanying Opinion of the Attorney
General dated September 6, 1984, it is my opinion that those
Legislators who are landlords and, therefore, might be affected
by L.D. 's 194 and 867 do not have any conflict of interest
which would require the Legislator to abstain from voting on
either of those bills.
The relevant provision of the Legislative Ethics Law is
1 M.R.S.A. § 1014(1)(F) which provides that a conflict df
interest shall include the following:
Where a Legislator or a member of his
immediate family has an interest in
legislation relating to a profession, trade,
business or employment in which the
Legislator or a member of his immedi~te
family is engaged, where the benefit derived
by the Legislator or member of his immediate
family is unique and distinct from that of
the general public or persons engaged in
similar professions, trades, businesses or
employment.
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The key elem ent of this conf lict of inte rest
ision is that
whic h prov ides that the bene fit deriv ed by theprov
Legi
slato r or a
membe~ of his imme diate fami ly by
legi slati on must be "uniq ue
and disti nct from that of the gene ral publ ic
perso ns enga ged
in simi lar prof essio ns, ·trad es, busin esses or orempl
Whil e Legi slato rs who are land lords may be affec tedoyme nt. ".
by L.D. 194
and L.D. 867~/, the effe ct on Legi slato rs who are
land
lords is
not uniq ue or dist inct from that of perso ns who are
not
Legi slato rs and who are ·land lords . In othe r word
s, if enac ted,
eithe r of these bills will apply equa lly to all land
lords in
the state , not just those loca ted in a part icul ar
area
part icul ar char acte risti cs whic h are uniqu e and disti or with
whic h are share d by. you or any othe r Legi slato r who nct and
may be a
land lord. Beca use the bills apply equa lly to all
land
lords ,
the "ben efit" deriv ed from that legi slati on who are
memb
ers of
the Legi slatu re is not "uniq ue and dist inct ," and
there
fore
, it
is my opin ion that there is no conf lict of inte rest
for
a
Legi slato r who is also a land lord whic h woul d requ
ire
abst entio n from votin g on eithe r of those bills .
I hope this infor mati on is help ful to you, and plea
se don' t
hesi tate to cont act me if I can be of furth er assis
tanc e
y~
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-Ass rStan t Atto rney Gene ral
WRS/ ec

Enc.

~/It is not even enti rely clea r that 1 M.R. S.A.
§ l014 (1)(F ) is
dire ctly

on poin t since it does not appe ar that a Legi slato
r
who is a land lord woul d actu ally deriv e a "ben efit"
from
eith
er
of thos e bill s.
In any even t, 1 M.R. S.A. § IOI4 (1)(F ) appea r"s
to be the most relev ant prov ision of the Legi slati
ve Ethi cs Law
whic h appl ies to your ques tion.
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June 10, 1983

Honorable John ·L. Martin
Speaker of the House
State House, Station ~2
Augusta, ME 04333
Dear Speaker.Martin:
In your capacity as p~esidin~ o{ficer of the House of
Representatives yoU have requested an opinion from this. Office
as to whether an advisory opinion issued by the Commission on
Governmental Ethics and Election Practices on May 31, 198j, in
response to a request from Representative Elizabeth H.
Mitchell, is incorrect.as a matter of law. For the reasons
discussed below, it is the opinion of this Office that
Representative Mitchell would not be involved in a conflict of
interest, within ·the meaning of 1 H.R.S.A. § 1014 (1) (A), should
she vote on Legislative Document 1353.
Prior to addressing your specific inquiry, it is important
to emphasize that the opinio1"5 of both the Commission and this
Office are advisory only, and that ultimately it is ·for the
.particular member of the Legislature in question to determine
whether to be bound by either opinion.
.
Factual Background
In a lctt~r dated May 17, 1983, Represent~tive Mitchell
requested the Commission on Governmental Ethics and Election
Practices to issue an advisory opinion, pursuant to 1 H.R.S.A.
§ 1013 (2) ·(A) , as to whether her vote on L.D. 1353 (AN ACT to
Limit Future Increuses in the Cost of Hospital C~rc in Maine)
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.would·constitute a conflict of interest in view of the fact
~hat her husband, an attorney, provides legal representati6n to
the Maine-Dartmouth Family Practice Residency, an association
of physicians affiliated with the Kennebec Valley Medical
Center. The facts, as outlined in Representative Mitchell's
letter to the Commission, are reprinted in their entirety below:
The facts are'as follows: My husband,
James Mitchell, Esq., maintains a private law
practice. For the past several years Jim has
provided legal advice and counsel for the
Maine-Dartmouth Family Practice Residency in
Augusta, Maine, an association of doctors
that provide medical services to the general
public. The Residency is affiliated with the
Kennebec Valley Medical Center. ~s part of
his ongoing relationship with the Residency,
which provides less than lO~ of his total
income, Jim has been asked to provide and has
provided legal advice, interpretation and
counsel·concerning the hospital cost
containment bill (L.D. 1353) pending before
this session of the Leg1slature. At the
Residency's request, he has advised thew as
.to the potential impact of the bill and has
drafted certain amendments which the
Residency may use in communicating with
various legislators concerning the bill. He
has not engaged in "lobbying" as that term is
defined ~n 3 M.R.S.A. § 312 (8).

i

In short, the facts as presented by Representative Mitchell
reveal that her husband provides legal services to the Family
~ractice Residency, including advice on L.D. 1353, and is
compensated therefor.
On May 31, 1983, fourll members of the Commission
concluded that "[b]ased on the information contained in your
letter, it is the opinion of the Co~~ission that your voting on
L.D. 1353 would constitute a conflict of interest pursuant to
M.R.S.A. § 1014(1) (A)." It is our understanding that the
House of .Repres~ntatives voted on L.D. 1353 on June 9, 1983 a~d
that Representative Mitchell' abstained. The Commission did not

11 Two members of the Commission recused themselves because
of conflicts of interest on the question and one member was
absent.
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explain the basis of its opinion other than to state that a
vote by Representative Mitchell on L.D. 1353 would violate
1 M.R.S.A. § 1014(1) (A).
The Statutory Framework
By virtue of Chapter 621' of the Public Laws of ~975,.the
Legislature has established the Commission on Governmental
Ethics and Election Practices consisting of. seven members who
may not be members of the Legislature.
1 M.R.S.A. S 1002.
The
Commission is specifically authorized to issue advisory
opinions to Legislators "on proble~s or questions involving
possible conflicts of interest in matters ~nder consideration
by, or pertaining to, the Legislature." 1.M.R.S.A.
S 1013 (1) (A).
In enacting P.L. 1975, c. 621, the Legislature
clearly articulated the -"statement of purpose" underlying the
statutes governing legislative ethics.
In particular, the
Legislature recognized that being a Legislator in Maine "is not
a full-time occupation . • ~." and that "[m]ost Legislators must
look to income from private sources, not their public sala~ies,
for their sustenance and support for their families_ • • • D
1 M.R.S.A. S 1011 •. In' view of this fact, the Legislature
intentionally adopted "broader standards of ethics for
Legislato~s" because, as a practical matter, "the resolution of
ethical problems must indeed rest largely in the individual
conscience." Id. Nevertheless, for the purpose of providing
"helpful advice and guidance," the Legislature recognized the
need to statutorily "define ethical standards, • • • to chart
the area of real or apparent impropriety." Id.
Accordingly, the Legislature, in 1 M.R.S.A. S 1014, has set
forth a description of those situations in which a Legislator
may be involved in a conflict of interest. Subsections
lCA)-(F) deal specifically w;th the subject of legislative
conflicts of interest.~/ For purposes of this Opinion, we
need only consider subsections l(A), ICE), and l(F), which are
the provisions of law which have direct relevance to
Representative Mitchell's situation.
1 M.R.S.A. S 1014 (1) (A) provides in its entirety as

1. A conflict.o~ interest shall include
the following:

2/ Subsections 2 and 3 deal with the issues of
"undue influence" and "abuse of office" and have norelevance for purposes of this Opinion.
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A. \'lhere a Legislator or a member of his
immediate family has or acquires a direct
substantial personal financial interest,
distinct from that of the general public, in
an enterprise which would be financia~ly
benefited by proposed legislation, or derives
a direct substantial personal financial
benefit from close econo~ic association with
a person known by the Legislator to have a
direct financial interest in an enterprise
affected by proposed legislation.
(emphasis
added)
1 t1. R . S • A • § 1 014 (1) (E) pro vi des 1 in per tin e n t
conflict of interest exists

par t, t hat a

E. Where a Legislator or a member of his
immediate family accepts or engages in
employment which could i~pair the
Legislator's judgment, • • • or where the
Legislator or a member of his immediate
family ~tands to'derive a personal private
gain or loss from employ~ent, because of
legislative action, distinct from the gain or
'loss of other employees or the general
community.
Finally, 1 M.R.S.A.
of interest arises

§

1014 (1) (F) provides t.hat a conflict

F. Where a Legislator or a me~ber of his
immediate family has an ,interest in
legislation relating to a profe~sion, trade,
business or employment in which the
Legislator or a member of his immediate
family is engaged, where the benefit derived
by the Legislator or a member of his
immediate family member is unique and
distinct from that of the general public or
persons'engaged in simiar professions,
trades, businesses or eDployment.

-.

In concluding that Representative Mitchell's vote on L.D.
1353 would create a conflict of interest, the Commission relied
exclusivelY 6n 1 M.R.S.A. § 1014(1) (A). However, i t is obvious
from a reading of that statute that the first clause of
subsection el} CA) has no application to thesituaiion presented
by Representative Mitchell since neither she nor her husband
have "a direct substantial financial interest, distinct from
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that of the general public in an enterprise which would be
financially, benefited by proposed legislation." Based upon the
facts as recited by Representative Mitchell, her husband does
not have a financial interest in the Family Practice Residency,
but is simply providing legal services to a client for which h~
is compensated. Moreover, it is apparent that the Family
Practice Residency, even assuming it is an "enterprise,"
although affected, will not receive a direct financial benefit
which is foreseeable from either the passa"ge or defeat of L.D.
1353.
.
Consequently, in determining whether the Co~~ission
correctly opined that Representative Mitchell would be involved
in a conflict of interest, it is necessary.to focus on the
second clause of subsection (1) (A), which provides that a
conflict of interest exists "[w]here a legislator or a me~ber
of his immediate family • • • derives a direct substantial
personal financial benefit from close economic association with
a person known by the Legislator to have a direct financial
interest in an enterprise:affected by proposed legislation."
In addressing this,question, we are guided by the f~ct that
a Legislator's "immediate family" is statutorily defined to
include h.er spouse, (1 M. R. S. A. § 1012 (2) ), and tha t tlie phrase
"close economic association includes the employers, employees,
partners or clients of the Legislator or a member of his
immediate family."
(ll-1.R.S.A. S 1012(1».
Thus, the issue
becomes (1) whether Representative Mitchell's spouse derives a
direct substantial personal financial benefit by virtue of the
fact that he provides legal services, for a fee, to a client
and (2) whether that benefit will derive from a client who has
a direct financial interest in an' enterprise affected by L.D.
1353. Based on the facts as presented by Representative
Mitchell, it is the opinion of this Office that no violation of
1 M.R.S.A. S 1014(1) (A) exists.
In view of the lengthy legislative history of P.L. 1975, ~_
621, it is clear that the Legislature never intended that a
member of either Bouse must be disqualified from voting on a
proposal merely because she or a member of her immediate family
is compen~ated for work performed for an employer or a client
who might be ~ffected by the legislation. The "direct
substantial personal financial benefit" referred to in
1 l-1.R.S.A. § 1014 (1) (A) must involve a financial'reward
separate 'and distinct from the remuneration one receives as an
~mployee or agent for services rendered.
This w?s made
abundantly clear "by several me~bers-of the 106th Legislature
which enacted the precurs?r of 1 M.R.S.A. § 1014 (1) (A). See
P.L. 1974, c. 773, codified at 3 M.R.S.A. § 382, repealed and
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replaced by P.L. 1975, c. 621. The Senate Chairman of the
State Government Committee and at least two Bouse members of
that Committee, which reported out favorably the original
legislative ethics bill, clearly stated that a Legislator would
not be involved in a conflict of interest simply'because she or
her spouse is an employee or attorney for a person with a
financial interest in proposed legislation.
See 2 Legis. Rec.
2206 .(1974) (statement of Se'nator Speers) i 2 Legis. Rec. 2227
(1974) (statement of Representative Curtis) ; 2 Legis. Rec. 2~58
(1974) (statement of Representative Gahagan). Rather, the
financial benefit to the Legislator or her immediate family
member must be directly related to and derived from the
proposed legislation which affects the enterprise in which tbe
employer or client has a direct financial interest.
In short, § 1.014 (1) (A) does not prevent a Legis lator fro!U
voting on a measure unless she or a member of her i.1J. .nediate
family will receive a financial benefit either directly or
through a third party, by virtue of the proposed legislation.
,To suggest otherwise, leads to the conclusion, clearly not
contemplated by the Legislature, that any Legislator employed
in the private sector must abstain from voting on legislative
matters which affect the profession or business in which the
Legislator is employed. Such a view conflicts with the plain
meaning of the statute and its legislative history and would
render sUbsections l(E) and l(F) superfluous.
In view of the foregoing, it is apparent that
Representative Mitchell's husband does not fall within the
~mbit of § 1014(1}(A).
He will not derive a personal financial
benefit from either passage or defeat of L.D. 1353.
On the
contriry, he is simply being compensated for pro~iding legal
representation to a client.
Accordingly, it is 'the opinion of this Office that the
Commission on Governmental Ethics and Election Practices was
incorrect as a matter of law in its interpretation of
1 M.R.S.A. § 1014(1) (A) and its conclusion that Representative
~itchell would be in a conflict of'interest had she voted on'
L.D. 1353.' In reaching this conclusion, of course, we
recognize, as the Legislature has, that "the resolution of
ethics problems must indeed rest largely in the individual
conscience" (1 M.R.S.A. § 1011). and that a Legislator may, as a
matter of individual choice, abstain from voting on progosed
legislation notwithstanding the fact that she is not required
by law to do so.
Finally, the Legislature has repeatedly recognized and
endorsed the concept of .u part-time Legislator. This opinion,
.therefore, should be read broadly to. include, not only an
(
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- 7 attorney who represents a hospital, but also direct employees
of health care institutions and trustees of not-for-profit .
instit~tions on the same theory outlined in this opinion.
This
op~n~on holds that the purpose of the conflict of interest
statute is' to prohibit the use of legislative office for
private gain. Indeed, there, is affirmative legislative history
suppo~ting the view~hat th~ conflict of interest laws were not
designed to frustrate the legitimate attempts by publicly
elected officials to use their personal experience in
attempting to solve the problems of our State.
I hope this information is helpful to you. Please feel
free to call upon this Office if we can be of further
assistance.
truly yours,

E. TIERNEY
General
J'ET:mfe
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STATE OF MA!NE
DEPAR7MErH OF THI:: ATTORNEY GENERt.L
STATE HOUSE ST.t..TION 6
AUGL'STA. MA.INE C•.:333

September 6, 1984

The Honorable John L. Martin
Speaker of the House of Representatives
State House Station ~2
Augusta, Maine 04333
Dear Speaker Martin:
In your capacity as presiding officer of the House of
Representatives, you have requested an opinion from this Office
as to whether a letter dated August 29, 1984 from the Chairman
of the Com~ission on Governmental Ethics· and Election Practices
constituted a valid advisory opinion. For the reasons
.
discussed below, it is the opinion of this Office that because
the Commission violated the Freedom of Access Law, the
Commission has not yet issued a valid advisory opinion.
Also in your capacity as presiding officer of the House of
Representatives, you have requested an opinion of this Office
as to whether legislators who are full-time teachers or spouses
of full-time teachers have a conflict of interest within the
meaning of the Maine Gpvernmental Ethics·Act, 1 M.R.S.A.
§§ 1001-1021 (1979 & Supp. 1983), if they vote on Legislative
Document 2482, "AN ACT to Implement the Recominendations of the
Commission on the Status of Education in Maine," in that each
full-time Maine teacher in the public school system under the
bill would receive a $2,000 "teacher r~cognition grant." For
the reasons set out below, it is the opinion of this Office
that full-time teachers or spouses of full-time teachers in the·
public school system would net have a conflict of interest if
they vote on this bill.

/
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. Prior to addressing yqur specific inquiries, it is
important to emphasize that the opinions of both the Commission
and this Office are advisory only, and that ultimately, it is
for the particular member of ' the Legislature in question to
determine whether to be bound by any such opinion.
Additionally, each legislator will have to determine for
himself or herself whether the conduct is permitted by the
"Legislative Code of Ethics" adopted by the Legislature.
I

On August 15, 1984, Representative Norman E. Weymouth sent
a letter to the Co~mission on Governmental Ethics and Election
Practices (the "Commission") as to whether "legislators who are
full-time teachers have a 'conflict of interest' if they vote
on the Governor's salary increase for teachers." On August 17,
1984, copies of Representative Weymouth's lette~ were forwarded
to members of the Commission.. On Auaust 24, 1984, a draft of Co
letter from the Chairman of the Commission to the Speaker of
the House of Representatives was mailed to members of the
Co~mission.
On August 28, 1984, another draft of the letter
was mailed to the.members. Between August 29 and September 5,
1984, the Executive Director of the Commission polled the
members of the Co~~ission by telephone as to whether they
·concurred with the letter sent by the Chairman of the
Com.rnis·sion. At no time was a meeting held by the Commission to
act upon Representative .Weymouth's request.
The letter from the Chairman of the Corrmission to·the
Speaker of the House dated August 29, 1984, concluded that "it
is the opinion of this Commission that if the Governor's'
proposal includes payment of state stipend or bonus directly to
full-time teachers,~/ Legislators who are full~time teachers
or whose spouses are full-time teachers in the public school
system should refrain from voting on the proposed
.
legislation." The threshold question presented is whether, in
the absence of a public meeting, the Commission has issued a
valid advisory opinion.
The Law Court previously has made clear "that to a maximum
extent the public business must be done in public." Moffett v.
City of Portland, 400 A.2d 340, 347-48 (Me. 1979). The Freedom
of Access Law codifies this intent.
l/
At the time the letter was sent·from the Chairman,
neither the Commission nor Representative Weymouth had a copy
of the actual legislation that the Governor proposed.
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The Legislafure finds and declares Lhat
public proceedings exist to aid in the
conduct of the people's business. It is the
intent of the Legislature that their ac~ions
be taken openly and that the records of
.
their a~tions be open to public inspection
and their deliberations be conducted
openly. It is further the intent of the
Legislature that clandestine meetings,
conferences or meetings held on private
property without proper notice and ample
opportunity for attendance by the public not
be used to defeat the purposes of this
subchapter.
1 M.R.S.A. § 401 (1979). In furtherance of this declared
purpose, the Legislature statutorily has mandated that, unless
it is otherwise specifically provided, "all public proceedings
shall be open to the public, any person shall be permitted to
attend any public proceeding and any record or minutes of such
proceedings that is required by law shall be made promptly and
shall be open to public inspection." 1 H.R.S.A. § 403 (1979).
Ther~ can be little doubt that the proceedings of the
Commission are "public.proceedings" within the meaning of the
Freedom of Access Law. Public proceedings include the
transaction of business by legislative co~~ittees, pursuant to
1 l-LR.S.A. § 402(2)(A) (1979),.!. . . and by com.'ilissions of any
"political or administrative subdivision," pursuant to
1 l-LR.S.A. § 402(2) (C) (-1979). In addition the statute
creating the Commission :nandate~ that "[n]otwithstanding any
other provision of law, all meetings, hearings or sessions of
the Corrmission shall be open to the general public unless, by
an affirmative vote of at least six members, the Commission'
requires the exclusion of the public." 1 Z.LR.S.A. § 1005
(1979).2/ The remaining issue, ther~fore, is whether the
teleFhone poll of the Commission members satisfied the
provisions of the Freedom of Access Law .

Commission members are appointed by the legislative
leadership. See 1 M.R.S.A. § 1002(1) (1979).
.!../

1,,/
Even' if the Commission had excluded the puol ic from
their meeting, the Freedom of Access Law would prohibit them
from.taking any final action on Representative Weymouth's
request for an advisory opinion, pursuant to 1 l-LR.S.A.
§ 409(2) (1979).
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This Office has ti·ad several occasions to address the
question of.whether meetings conducted by telephone satisfy the
requirements of the Freedom of Access Law. The conclusion
reached by this Office in 1979 applies . . . ith equal force to the
instant situation.
.
The practice of conducting "public
proceedings" over the telephone is inimical
to the fundamental purpose embodied in the
Freedom of Access Law that, except in those
instances where executive sessions are
authorized, all "public proceedings" are to
be conducted openly and subject to the
public's eye. See 1 M.R.S.A. § 403 (1979).
See also Op. Atty. Gen., May 17, 1977; Op.
Atty. Gen., April 6, 1977; Op. Atty. Gen.,
~1 arc h 25, 1 9 7 7 .
* * *

In [emergency] situations the Freedo~ of
Access Law permits a relaxation of the
notice .requ'irements which must precede all
public proceedings. However, the
requirement that the meeting be public is
not eliminated by its emergency nature.
Thus, the practice of conducting a "public
proceeding" by telephone cannot be
justified, under the Freedom of Access Law,
·on the ground that an emergency exist. Cf.
Op. Atty. Gen., July 3, 1974 (telephone poll
of Corr~ission members held.to violate
statute governing the Lottery. Commissi,on).
Op. Me. Att'y Gen. 79-126 (June 15, 1979) (footnote omitted).
Indeed, in emergency situations concerning possible conflicts
of interest, the presiding officer of the Senate or the House
(not the Chairman of the Commission):
may, at his discretion, issue an advisory
opinion, which shall be in accordance with
the principles of this subchapter, which
shall be in writing, and which shall be
reported to the commission. The commiss~on
may then issue a furtnr opinion on the
matter. The presiding~officer may refer
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such question or' problem directly to. the
commission, ....'hich shall meet as soon as
possible to consider .·the question or problem .
1 l-L R . S . A.

§ 1013 ( 2)

.

( K) (1979), (emph a sis add ed) . The statute,
therefore, contemplates that the Commission will meet to render
advisory opinions, and, if that is not possible, the presiding
officer cf the appropriate legislative body will issue such
opinions.
Applying that analysis to the instant situation, it must be
concluded that the Commission's practice in this case of simply
polling the Commission members by telephone did not comply with
the Freedom of Access Law. Accordingly, pursuant to 1 M.R.S.A.
S 409(2) (1979), it should be concluded that the Commission's
action was invalid, and therefore, the Commission has not yet
issued a valid advisory opinion.
II
. In responding to your second inquiry as to whether
full-time teachers or spouses of full-time teachers in the
public school system have a conflict of interest if they vote
on Legislative Document 2482 (ru~ ACT to Implement the
Recommendations of the Commission of the Status of Education in
?>!aine) (the "bill"), it is important to recognize that the
Commission is specifically authorized to issue advisory
opinions to legislat'ors "on problems or questions involving
possible conflicts of interest in matters under consideration
by, or pertaining to, the Legislature." 1 M.R.S.A.
S 1013(1)(A) (1979). Although this Office is authorized to .
issue written opinions upon questions of law to legislators,
5 M.R.S.A. § 195 (1979), questions concerning possible
conflicts of interest should be addressed, if possible, by the
Corrunission. It is our understanding,. however, that the
Commission will be unable to meet prior to the time that a vote
will be taken on the bill, and therefore, with some reluctance,
this Office answers your inquiry.
In addressing questions concerning legislative ethics, this
Office is.mindful of the stated legis~ative purpose of such
statutes. . In particular, the Legislature recognized that being
a legislator in Maine "is not a full-time occupation" and that
"(m]ost legislators must look to income from pri~ate sources,
not their public salaries, for their sustenance and support for

".
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their families." 1 M.R.S.A. S 1011 (1979). The Legislature
recognized further that "[t]he public interest will suff~r if
unduly stringent requirements deprive government 'of the
services of all but pr inces and pauper s. "' Id. Fina lly, the
Legislature recognized that it "cannot legislate morals and the
resolutions of ethical problems m~st indeed rest largely in the
individual conscience." Id. In I ight of these cons iderat ions,
your specific inquiry can now be addressed.
In determining whether or not it would be a conflict of
interest for a full-time teacher or a spouse of a full-time
teacher in the public school system to vote on the bill, it is
necessary to consider the relevant 'features of the bill.
Although the 92 page bill. addresses many educational issues, as
relevant to your inquiry, the bill provides twice yearly Sl,OOO
"teacher recognition grants" to all full-tirr.e teachers in the
public school system. specifically, "qualifying schools" are
defined as the following:
A. Public schools that are governed by a
school board of a school administrative unit.
B. Private secondary schools whose school
enrollments are at least two-thirds publicly
funded pupils as determined by the previous
school years' October to April average
enrollment; and
.
C. Schools operated by ~n agency of the
state government, including the following:
(1)

Baxter School for the Deaf;

(2)

Arthur R. Gould School;

(3) . Pineland State (Berman School); and
(4) Education of ch'ildren in unorganized
territories.
H.P. 1879, L.D. 2482, Part~, S 3, enacting 20-A M.R.S.A~
.§ 13502.(1).
A "teacher" is. defined as "a person certified by
'the Department of Educational and Cultural Services who is an
. employee of a. public school, 'an eligible private school, or a
state operated school including elementary and secondary
teacher, specializ~d subject teacher, vocational-industrial
teacher as defined in the Certification Rules of the State
Board of Education." Id. S 13502(2). Finally. the bill
provides that:
--
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Teacher recognltlon grants of $1,000 shall
be awarded twice during the school year to
only those teachers who have been employed
full-time in qualifying schools since the
first. day of each corresponding semester.
Teachers employed less than full-time or
less than a full semester, as determined by
the qualifying school, shall not receive a
prorated grant amount.
Id. § 13503. The issue presented is whether a teacher or a
spouse of a teacher eligible for a "teacher recognltlon grant"
has a conflict of interest in voting on the bill.
A conflict of interest exists:
Where a legislator or a member of his
immediate family has an interest in
legislation relating to a profession, trade,
business or emplol~ent in which the
legislator or a member of his immediate
.
family is engaged, where the benefit derived
by the' legislator or a member of his
immediate family is unique and distinct from
that of the general public or pe,rsons
engaged in similar professions, trades,
businesses' or employment.
1 M.R.S.A. § 1014(1)(F) (1979).~'

Although teachers eligible
for "teacher recognition grants" would derive a benefit from
the proposed legislation, a conflict of interest coes not exist
·because the benefit derived is not "unique and distinct from
that of . . . . persons engaged in similar professions."
Id. i '
If enacted, the bill will apply equally to all
~/
This is the provision relied upon in the letter from' the
Chairman of the Commission and the other provisions do not
appear to be relevant to the instant situation. See generaily
1 M.R.S.A. S'1014 (1979).

i / .. It is irrelevant that the statute refers to
"professions" instead of "profession" because it is a .comrnon
rule of'st~tutory construction that references to the plural
may include the singular, which has been codified by Maine
law. See 1 M.R.S.A. S 71(9) (1979) ("Words of the singular
number may include the plural; and words of the plural number
may include the singular.").
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teachers: and not just those located in a particular area or
.with particular characteristics. This bill, therefore, is like
any other state statute which comprehensively regulates
,
education, including statutes which establish minimum teacher
salaries, see 20-A M.R.S.A. § 13~02 (1983 & Supp. 1983), and
statutes which establish the state contributions to local
school districts which, in turn, are used to pay teachers'
salaries, see 20-A M.R.S.A. ch. 605 (1983 & Supp. 1983) and the
collective bargaining statutes. See 26 M.R.S.A. ch. 9-A (1974
& Supp. 1983). Because the bill applies equally to all members
of the teaching profession, the benefit derived by those
teachers who are members of the Legislature is not "unique and
distinct," and therefore, it may be concluded that it is not a
conflict of interest for a full-time teacher or a spouse of a
full-time teacher in the public school system to vote on
Legislative Document 2482, "AN ACT to Implement the
Recom~endations of the Cor.mission of the Status of Education in
101aine. II.!."'. As e=nphasized at the outset, however, this is a
determination ultimately .that must be made by each legislator.
* * * *

I hope that you find this information helpful to yeu.
Please feel free to call upon this office if we can be of any
further assistance.
tr.\lIY yours,

.

~ T~-TIERNEY.
General
JET:sl

.!,/ . This conclusfon is in accordance wi th two prior:
decisions of the Committee on Legislative Ethics. See Op.
Comm. Leg. Ethics (Feb. 13, 1972); Op. Comrn. Leg. Ethics (Jan.'
16, 1973).
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STATE OF MAINE
HOUSE OF REPRESENTATIVES
SPEAKER'S OFFICE
AUGUSTA, MAINE 04333

JOHN L MARTIN
5~[AIC["

l1arch 1,1988

The Honorable John L. Martin
Speaker of the House
state House station #2
Auqusta, Maine 04333
Dear Mr. Speaker:
You have requested my opinion as your Counsel as to whether
certain legislators may have a conflict of interest regarding
L.D. 2019,. RAn Act Pertaining to Radar Detectors R•

i.

It is important to note that the Commission on Governmental
Ethics and Election Practices is expressly authorized to issue
advisory opinions to legislators relating to "conflicts of
interest R. 1 MRSA.@ 1013, sub-@ 1, par. A. The Attorney
General is also authorized to issue opinions on legal issues to
leqislators. 5 MRSA @ 195. However, it is my understanding
that you are requesting my opinion regarding the terms of a
Joint Rule, rather than the statutory provisions. (The
statutory provision, I MRSA @ 1014, relates exclusively to
financially based decisions.
The critical provision of the Joint Rules appears to be
Joint 'P.ule 10:
No member shall be permitted to vote on any question
in either branch tif the Legislature or in Committ~e whose
private right, oistinct from public interest, is
immediately involved.
The term Rprivate rightR in this rule is not· defined. The same
phrase, however, has apparently been used in the debate on the
Ra~ar Detector bill.
In order to consider whether such a Rprivate rightR is
involved with this bill, the bill itself needs to be reviewed.
The bill totally bans the possession or use of radar detectors
by anyone. The critical element for this analysis appears to
be that the ban applies to everyone equally.

;
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A general principle has long been accepted in applying the
financial conflict of interest standards that the interest has
~o be "unique and distinct from that of ... persons engaged in
similar professions, trades, businesses or employment".
nninion of the Attorhey General, September 6, 1984. Clearly,
most, if not all, legislators do not have a "unique and
distinct" interest affected by the banning of radar detectors.
That ban applies to all citizens equally, including all
legislators. The fact that a legislator believes his or her
riqhts are removed by this bill would not give rise to a·
conflict as that removal is not unique to that legislator.
However, there is another aspect of this analysis that
should.be addressed. A legislator's primary purpose in voting
on legislation should be, and commonly is, to represent the
interests of his constituents. By expressing a concern that
his or her "private right" is affected by this bill, a
legislator may be expressing a feeling that his personal
.
opinions are controlling his voting preference. To the extent
that a legislator was voting his personal. preference, rather
than the interests· of his constituents, the "public interest",
it could be considered a viol~tion of Joint Rule la,
It is clear that a decision' on whether a legislator can
represent the "public interest" and his constituents, rather
than his personal opinions, or "private rights", should be left
to the inoividual legislator.
I hope this analysis provides the information you require.
Sincerely,

Jonathan C. Hull
Counsel to. the Speaker

JCH/as
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The Honorable John L. Martin
Speaker of the House of Representatives
State House
Augusta, Maine 04333
Dear Speaker:
You have requested my opinion as your Counsel as to whether
Legislators who are owners of Union Mutual insurance policies
have a conflict of interest within the meaning of the Maine
Governmental Ethics Act, 1 M.R.S.A. § 1001-1021 (1979 & Supp.
1984), if they vote on L.D. 1476 AN ACT To Amend the Provisions
Governing the Conversion of a Mutual Insurer.
It is important to note that the Commission on Governmental
Ethics and Election Practices is specifically authorized to
issue advisory opinions to legislators relating to "conflicts
of interest" 1 M.R.S.A. § 1013 (l) (A). Further~ the Attorney
Generalis also authorized to issue opinions on questions of
law. to legislators,S M.R.S.A. § 195 (1979).
I presume that
opinions from Commission and Attorney General cannot be
received in time to provide the necessary guidance. Further, I
understand that you are seeking my opinion in order to make a
ruling in your position as Speaker, having been ~equested to do
so by a member of the House.
The general purposes of the legislative ethics statutes
have been set out in detail in tho$e statutes 1 M.R.S.A. § 1011
and place special emphasis on the part-time nature of
legislators' "duties and their obligation to represent their
constituents by exercising their voting privileges.
The legislative ethics statute clearly states the general
conflict of interest standard applicable to this situation.
A conflict of interest shall include" the
fOllowing:
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A. Where a Legislator or a member of
his immediate family has or acquires a
direct substantial personal financial
interest, distinct from that of the
general public, in an enterprise which
would be financially benefited by
proposed legislation, or derives a
direct substantial personal financial
benefit from close economic association
with a person known by the Legislator
to have a direct financial interest in
an enterprise affected by proposed
legislation. 1 M.R.S.A. § 1014 (1) (A).
A second provision may also apply to certain legislators •.
F. Where a Legislator or a member of
his immediate family has an interest in
legislation relating to a profession,
trade, business or employment in which
the Legislator or a member of his
immediate f~mily is engaged, where the
benefit derived by the Legislator or ~
member of his immediate family is
unique and distinct from that of the
general public or persons engaged in
similar professions, trades, businesses
or employment. 1 M.R.S.A. § 1014 (1)
(F) •

In order to apply these provisions, it is necessary to
examine the provisions of L.D. 1476. The bill and the
Committee Amendment (H-279) establish more ~pecific provlslons
for the conversion of a mutual insUrer into a stock insurer.
In particular it establishes voting provisions for
demutualization and specific st~ndards for the Superintendent
to apply in approving a demutualization plan. Of particular
interst are the provisions establishing the standards to be
applied for payment to members for their interest in the mutual
insurer when that interest is converted into a stock interest.
The bill, as amended, establishes approval standards for· a
demutualizationplan that allows the superintendent to approve
a plan that provides that the equity return to members may be
in a combination of stock and cash. Thus, the basic purpose of
the bill is to establish the proceduras and standards for the
superintendent's decision on a demutualization plan.
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Most important, it must be borne in mind that this bill
applies to any "demutualization" II and not to a particular
company or proceeding. Though the reality is that there is
only one proceeding presently in progress, the bill, by its
terms, is general legislation applying to any such proceeding
now or in the future.
The issue presented is whether a legislator who is an
"owner" of a mutual insurance policy has a "conflict of
interest II in voting on this bill.
First, the provisions of 1 M.R.S.A. § 1014, subsection 1,
paragraph A require that the Legislators' interest be in an
"enterprise which would be financially benefited by (the)
proposed legislation ••• " It appears that the provisions of
L.D.' 1476 do not "financially benefit" the "enterprise", the
mutual insurance company. All the bill does is establish
procedures and standards for review and approval of a proposed
action.
It does not provide tax benefits or exemptions,
financial assistance or relief, or exemptions from statutory
limitations that could be construed to "financially benefit"
the insurance company.
Secondly, it seems clear that the required "direct
substantial personal financial interest" of a Legislator in a
mutual insurance company also does not exist. Certainly, to
the extent a Legislator's interest in a mutual insurance
company is through a "group plan", it is not direct. The
"owners" of a group plan are the persons in whose name the
master policy is held.
(See the provisions of the Committee
Amendment, H-279, sec. 4, that recognize this fact.) Thus any
Legislator who has a policy in a mutual company through a
"group plan" could not be found to have a "direct interest".
The lIindirect'provision" of this paragraph, that of "close
economic association" would apparently apply to a "group plan"
member. However, it again appears that a "group plan" member
would not derive "direct substantial personal financial
benefit" from that association. The bill merely establishes
procedure and standards and confers no direct financial benefit
on any "group plan".
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Even if a Legislator owns a mutual insurance policy
individually, in most instances it would appear that that
interest may not be "substantial". Though the interpretation
of "substantial" is sparse, it would appear that for an
interest to be "substantial" in this context, it would require
an abnormal insurance investment. Many, if not all
Legislators, may carry insurance policies in mutual companies.
In addition, insurance companies issue millions of dollars in
policies.
In order to apply the principles and purpose of the
"conflict of interest" statutes, (see 1 M.R.S.A. 1011) and to
properly protect the public interest in having Legislators
actively represent their constituents, wholesale
disqualification of Legislators should be avoided. Thus, in
applying the standard of "substantial", the financial interest
would have to be unusually significant.
However, this point
would have to be decided on the facts in each individual case.
The number and size of policies held by an individual
Legislator would determine if that Legislator's interest was
substantial.
Thus, it seems clear that as this bili confers no financial
benefit on a mutual insurance company, but merely establishes
procedure and standards for demutualization, no "conflict of
interest" would arise in a Legislator, who directly or
indirectly "owned" a policy, voting on the bill. This result
is entirely consistent with the purpose and history of the
legislative "conflict of interest" statute.
One final issue remains, that of Legislators who are
insurance agents, and who sell mutual insurance company
policies. The provisions of 1 M.R.S.A. § 1014, sUbsection 1,
paragraph F establish the conflict of interest provisions for a
"professions, trade, business or employment II. Again, it would
seem clear that this bill does not create any IIbenefit" to such
Legislators. However, even it if could be argued to do so, a
Legislator clearly would have no interest "unique and distinct
from that of ••• persons engaged in similar professions,
trades, businesses or employment".
(See Attorney General
Opinion, September 6, 1984, relating to teacher - Legislators
and the "teacher recognition grants.") Thus, it appears clear
that this situation presents no "conflict of interest".
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Therefore, it appears clear that L.D. 1476 presents no
"conflict of interest" for Legislators who own individual or
group policies in mutual insurance companies, nor does it
create such a "conflict" for insurance brokers who are
Legislators.

JOD than C. Hu

~unsel to the Speaker
JCH-as
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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
In the Matters of:
Senator
Senator
Representative

)
)
)
)
)

Legislative 'Ethics

)

='~====iiii=:::

ADVISORY OPINION
AND RECOMMENDATIONS

)

Background and Authority
•

On August 31, 1988, the' Commission on Governmental Ethics
and Election Practices ("Commission") received a letter from
Chairman of the Maine Real Estate
Commission, complaining of the conduct of three Legislators
in connection with a proceeding before that Commission
(Exhibit "A").

At its September 9, 1988 meeting, the

Commission unanimously voted to investigate, on its own motion,
the allegations 9f misconduct and to issue an advisory
opinion.

In so doing, the Commission was acting pursuant to

the authority conferred by 1 M.R.S.A. 55 1008(1), 1013(l)(A)
and 1013(2) (A).
The Commission scheduled a public hearing for September 23,
1988 arid notice was duly given to the Legislators involved and
.to the public.
-.:

.

.

..

~.

The hearing was conducted on that date in
",

accordance with the Commission's statutory authority,
1 M.R.S.A. 5 1013(2)(D) and (E), and its procedural
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·r~les.

-

2 -

Present with counsel were senators~?"_.j.£.i""" and. . . ...
S
appeared without

Representative • • • • • •
counsel.

All members of the Commission were present throughout

the full-day hearing.
Evidence
The Commission heard the testimony of ....~........... .
Chairman, Maine Real Estate Commission ("MREC");
••_ _
• , Member MREC;

Deputy Director, MREC;

, Commissioner of the Department of
Professional and Financial Regulation; Representative

.-;

Senator .S• • • • • •t; Senator •••••

• ; ••"2.1".

Representative ..
attorney,

0;

Senator

E, and his

Between them, the witnesses offered 16

numbered exhibits for the record.
offered Exhibits A, Band C.

The Commission itself

All exhibits are indexed and

reproduced separately as an appendix to this opinion.
Applicable Law
The subject of legislative ethics
set out in Title 1, Chapter 25 of the

lS

governed by statute,

Ma~ne

Revised Statutes.

These provisions are reproduced in their entirety in the
appendix to this opinion.

Of particular significance to the

Commission in this proceeding are the following statutory
provisions:
1 M.R.S.A.

§

1014:

1.
Situations involving a conflict of
interest. A conflict of interest shall
include the following:
71

.;..

,

- 3 -

* '* '*
.,

:
D. Appearing for, representing or
assisting another in respect to a claim
before the Legislature, unless without
compensation and for the benefit of a
citizen. (Emphasis added.)

'* * *
2.
Undue influence. It is presumed that a
conflict of interest exists where there are
circumstances which involve a substantial
risk of undue influence by a Legislator,
including but not limited to the following
cases.
A.. Appearing for, representing or
assisting another in a matter before a state
agency or authority, unless without·
compensation and for the benefit of a
constituent, except for attorneys or other
profess.ional persons engaged in the conduct
of their professions. (Emphasis added.)
(1.) Even in the accepted cases, an
attorney or other professionai person must
refrain from references to his legislative
capacity~ from communications on legislative
stationary and from threats or implications
relating to legislative action.
i

* * '*
3. Abuse of office or position. It is
presumed that a conflict of interest exists
where a legislator abuses his office or
position, including but not limited to the
. following cases:

* * *
B... Granting or obtaining special
priv-ilege, exemption or preferential
treatment to or for oneself'or another,
'which privilege,. ex~mption 'or treatment is
not readily available to members of the
general community or class to which the
beneficiary belongs.
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It was these provisions defining a conflict of interest by a
Legislator, as well as the mandate of 1 M.R.S.A.

§

1011 that

Legislators "must also scrupulously avoid acts which may create
an· appearance of misconduct," against which the Commission
weighed the evidence received in this case.
Findings and Conclusions
Based upon the record of its public hearing, and after
extensive deliberation, the Commission makes the following
findings and 'conclusions:
1. '" The letter dated March 24, 1988 signed by Senator.

a

....... , Senator ............ , and Representative .......2~
........ in their official capacities, and sent to the Maine
Real Estate Commission addressing a'particular case then
pending before th'at agency, constituted an exercise of undue
influence, in and of·itself, by each of the three Legislators,
regardless of whether the intended beneficiary was a
.;.

"constituent" of any of the Legislators.

This conclusion is

based particularly upon the fact that the letter requests
dismissal of a staff complaint against

• • , in
,

'

,

conjunction with a commitment by the Legislators to an
,expansion of, :the Real Estate, Commission s; statutory 'author:i ty.
I

A. copy
'of . -the ,.March
24 letter is attached as an exhibit, to this'
.
.
,
advisory opinion'.
"

,

2.

The Commission rejects 'the claim made by all three
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Legislators that _ , as a resident of Maine, is a
constituent of theirs notwithstanding

that he resides in none

of their electoral districts.

§

§

Compare

1014(2)(A) with

1014(1)(D), differentiating between assistance by a

Legislator to a "constituent" and a "citizen, ", respectively.
3.

Representative .......II......~ exercised poor judgment

in signing the March 24, 1988 letter without being more
familiar with its contents or having a better understanding of
the context in which it was being sent.

That letter was

Representative ........ s only communication with the Real
Estate Commission disclosed by this investigation.

There was

no· evidence at all that Representative - . acted out of an
improper motive, or intended to interfere with the operation of
the Real Estate Commission .
4.

senator • • • • • • • also exercised poor judgment in

signing the March 24, 1988 letter.

Senator.a. . . . .~ had

limited further communication with the Real Estate Commission
staff in connection with the4l. . . . . case, but ceased all
communication when he received documents concerning the case
from the Real Estate Commission providing more detailed
information about the basis and procedure involved in the
h~n~l~ng

of the case.

, .

.. Legislation·, Senator

As Chairman of the Committee on Business

.n•••• had

a legitimate· interest in the

disciplinary authority and procedures of the Real Estate
Commission, but that interest provides no proper basis for
seeking to influence the outcome of any particular case.
74
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By his

5.

o~

6 -

admission, Senator ..II......~ was the

author of the March 24, 1988 letter, and it was at his request
that the letter was later signed by Representative"""" and
....

.

'

..

Senator •••••

Senator

IS• •., made

several other appeals to

2

the Real Estate Commission's chief investigator on the

case, including calling her at horne, as well as to ............
the Commission Chairman, and ....... • •S., Commissioner of the
Executive Department containing the Real Estate Commission.
The actions of Senator • •2
•• in preparing the March 24, 1988
letter, obtaining the signatures of other Legislators, and

...... -

..

'~:""

..

.... ,::~10.~.
:!' .....

.... .... ....
.-

undertaking other communications with the Real Estate

2

Commission o.r person·s associated with it on behalf of •

~~

";'

: ...:-..: .=.'

._....: . ::. ':
.

-:'-

.. :..
........
'

,

~,

were inappropriate and constitute an exercise of undue

influence.

The Commission concludes that Senator

~

s

motive in intervening in· the proceeding was purely to assist a

'

",

.:'

."

friend by having a case against the friend dismissed, and
considers that motive inappropriate.

'.::~~~:::.:-'

_. .
..~

..:::

Senator . - , ' s

testimony that he was simply seeking fair and timely treatment

:::.~:.;:-:.:.

.....
..":.

:' ..~
:~"":"

of~"""".by

the Real Estate Commission is contrary to the

great weight of the substantial evidence, and is not

~ccepted.

.

6.

.

There is no evidence that any of the three Legislators

. :rec.eivedany compensation for the activities described above. on
.

....

.

. . behalf· of· _ • • • •~, or undertook those. actions in ..
anticipation of any personal financial gain.
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7.

None of the three Legislators had an understanding of

the statutory ethical standards, or appeared to appreciate the
inappropriateness of their actions.
8.

The decision of the Real Estate Commission to bring

this complaint to the attention of the Commission on
Governmental Ethics and Election Practices was responsible and
appropriate.

The Real Estate Commission documented and

presented information in its possession concerning these
matters in a very thorough and capable manner.
Recommendations and Conclusions
1.,

In an effort ··to avoid similar exercises of undue

influence in the future, the Legislature should provide· an
educational forum in which Legislators would be informed and
reminded of the statutory standards for legislative ethics, on
an annual basis.

The particulars of such a program are

properly left to the

L~gislature

itself.

2. The Commission concludes that the respective Houses of

the Legislature should determine what disciplinary action, if
.

"

any, is appropriate under the circumstances regarding .Senato·r

• •2.,

Senator

.......'.and

Representative ........
.

Dated:' October I Y,19 88
- .. '. . .
'

'

.'

:.

.

COMMISSION ON GOVERNMENTAL
ET~ICS AND ELECTION PRACTICES
..

:

'

;

a~:<~
LERMAN

-.
Members concurring:

ARTHUR L.

Chairman
Charles J. Sanders
Richard H. Pierce
Gregory G. Cyr
Paul W. Chaiken
David
Benson
,,,."..
... ....

...
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LEGISLATIVE ETHICS: IMPROPER INFLUENCE'
By A LAWMAKER ON AN ADMINISTRATIVE AGENCY'

Alark VV. Lawrence
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LEGISLATIVE ETHICS: IMP ROP ER
INFLUENCE BY A LAWMAKER ON AN
ADMINISTRATIVE AGENCY*
"Politics says: 'Be ye therefore wise as serpents'; but morals adds
as a limiting condition: 'and innocent as doves.' "
Immanuel Kant l
I.

INTRODUCTION

Moral and ethical dilemmas are inhere nt in the legislative process. 2 Representative democracy raises a fundamental ethical conflict for lawmakers: choosing between representing constituent views
or following personal convictions.:I Recent moral crises of elected officials have demonstrated the complex, diverse, and problematic nature of political ethics,4 yet the belief that these guardians of the
public trust must successfully distinguish among the subtle distinctions of political ethics remains an integral tenet of American politi• The Author gratefully acknowledges the assistance of Merle W. Loper,
Professor,
University of Maine School of Law, in reviewing this Comment.
1. 1 KANT. Eternal Peace, in THE PHILOSOPHY OF KANT: IMMANUEL KANT's
MORAL
AND POLmCAL WRITINGS 457-58 (C.J. Friedrich ed. 1949).
2. By definition, ethics fOCUSF.'R on questions of right and wrong, good
and evil,
benefit and harm. Thtse que&tions arise whenever an individual or
group
exercises power over others, and ethical conduct is required to transform
effective power into legitimate authority. In legislative life, the exercise
of
power is ubiquitous and necessary; hence, ethical issues are pervasiv
e and
unavoidable.
THE HAsnNGS CENTER, THE Enncs OF LEGISLATIVE LIFE 10 (1985) [hereina
fter ETHICS
OF LEGISLATIVE LIn]. See generally D. THOMPSON. POLmCAL ETHIcs
AND PUBLIC OFFICE (1987); REPRESENTATION AND REsPONSIBILITY: ExPLORING LEGISLAT
IVE ETHIcs (B.
Jennings and D. Callahan ed. 1985).
3. ETHIcs OF LEGISLATIVE LIFE, supra note 2, at 4 ("In a democracy,
legislative
representatives are in a paradoxical situation: they must be both followers
and leaders at the same time."); See also T. O'NEILL, MAN OF THE HOUSE: THE LIFE
AND POLITICAL MEMOIRS OF SPEAKER TIP O'NEILL 46-47, 195-96 (with W. Novak,
1987); ETHICAL
IssUES IN GOVERNMENT 3-6 (N. Bowie ed. 1981). See
generally H. Euuu & J. WAHLKE,
THE POLmCS OF REPRESENTATION (1978); J.F. KENNEDy. PROFILES IN COURAGE
(1955).
4. In 1989, the New York Times printed over 300 articles reporting
on legislative
ethics in the Congress alone. A amall sample of these articles demonst
rates the complexity of legislative ethics. E.g., LessoTU of the Senate Five, N.Y.
Times, Nov. 3,
1989, at 14, coL 1; House Panel Hears 3 Journalists on the Media's
Coverage of
Ethics; N.Y. Times, Sept. 21, 1989, at A22, coL 1; Former Employees
Say Gingrich
Had Workers Do Prohibited Jobs, N.Y. Times, Sept. 6, 1989, at A23,
coL 1; Rep.
Frank Acknowledges Hiring Male Prostitu te as Personal Aide, N.Y.
Times, Aug. 26,
1989, at AI, col. 3; D'Amato Staff Aided Brother's Client, N.Y. Times,
Aug. 23, 1989,
at B3, col. 4; Wright Resigning as Speaker; Defends His Ethics and
Urges End of
'Mindless Cannibalism', N.Y. Times, June I, 1989, at AI, coL 6; Coelho
To Resign
HiS Seat In House In Face Of Inquiry, N.Y. Times, May 27, 1989, at
AI, coL 6.
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cal thought. 6
One of the most perplexing moral dilemmas a legislator faces· is
deciding what degree of influence can be exerted on an administrative agency to obtain a result beneficial to the lawmaker's constituency without violating ethical principles. There is little doubt that
the American political system requires and accepts a legislator's influencing agency actions as part of the legislator's democratic function,S but whenever a lawmaker exerts such influence, not for personal gain but on behalf of a member of the general public, the lines
distinguishing ethical from unethical behavior inevitably become
blurred.? The issue of improper influence on an agency by a legislator is further complicated by the unique constitutional structure of
American government8 and conflicting beliefs in American political
5. "Legislators must embody our highest social ideals and aspirations without losing touch with hard reality. They must descend into the trenches of partisan dealing
and in-fighting without losing their integrity and perspective." Enncs OF LEGISLATIVE
LIFE, supra note 2, at 1. "To assume the role of legislator is to make a special promise
to the rest of us and to accept a special trust on our behalf." Id. at 13.
"[A) democracy is effective only if the people have faith in those who govern, and
that faith is bound to be shattered when high officials and their appointees engage in
activities which arouse suspicions of malfeasance and corruption." United States v.
Mississippi Valley Co., 364 U.S. 520, 562 (1961).
"It is essential under the American system of representative government that the
people have faith and confidence in the integrity of the election process and the
members of the Legislature." ME. REv. STAT. ANN. tit. 1, § 1001 (1989).
6. ETHICS OF LEGISLATIVE LIFE, supra note 2, pt 1. 'see also STAFF OF HOUSE COMMI'M'EE ON STANDARDS OF OmClAL CONDUCT, 100m CONG., 1ST SESS., ETHICS MANuAL
POR MEMBERS, OFFICERS AND EMPLOYEES OF THE U.s. HOUSE OF REPRESENTATIVES 167
(Comm. print 1987) ("An important aspect of a Congressman's representative function is to act as a 'go-between' or conduit between his constituents and administrative
agencies of the Federal Government.") [hereinafter HOUSE ETHIcs MANUAL); P. DOUGLAS, ETHICS IN GoVERNMENT, 87 (1952); SENATE SUBCOMMITTEE ON LABOR AND PUBLIC
WELFARE, 82ND CONG 1ST SESS., EnncAL STANDARDS IN GOVERNMENT 28 (Comm. print
1951).
7. D. THOMPSON, supra note 2, at 11 ("[Tlhe most perplexing kind of immorality
in public office displays a more noble countenance. It is that committed, not in the
interest of personal goals, but in the service of the public good.").
8. Bowsher v. Synar, 478 U.S. 714 (1986) (deciding constitutional doctrine of separation of powers prevents Congress from retaining removal authority over an individual it entrusts with executive power); INS v. Chada, 462 U.S. 919 (1983) (holding
action by a single house of Congress to overturn executive action under legislatively
delegated authority violates the constitutional requirement for bicameralism); Nixon
v. Administrator of General Service, 433 U.S. 425 (1977) (noting the Constitution
does not contemplate a complete division of authority between the three branches of
government); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (holding
executive branch may not promulgate rules and regulations to further presidential
policy, but only in furtherance of congressional policy); THE FEDERALIST Nos. 47 and
48 (J. Madison). See generally D. EPSTEIN, THE POLITICAL THEORY OF THE FEDERALIST
(1984); Levi, Some Aspects of the Separation of Powers, 76 COLUM. L. REv. 371
(1976); Miller, An Inquiry into the Relevance of the Intentions of the Founding Fathers, with Special Emphasis upon the Doctrine of Separation of Powers, 27 ARK. L.
REv. 583 (1973); Strauss, The Place of Agencies in Govemment: Separation of Pow1
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thought. S Few societies share the strong belief in individuality,!o the
desire for government to solve problems ,11 and the healthy distrust
of bureaucracy12 that are found in American culture.
This Comment explores the ethical questions raised when legislators use their knowledge and influence on behalf of their constituencies to affect the behavior of administrative agencies. Current methods of resolving ethical problems in legislative service that could be
used to address questions of improper influence raise constitutional,
political, and legal issues. Any resolution to the question of improper influence must first recognize the legitimacy and democratic
function of lawmaker influence on administrative agency actions.
The complex, diverse, and contextual nature of such ethical questions makes the creation of effective general ethical principles impractical. Legislatures and individual legislators must become sensitive to the types of situations that may raise ethical questions and
address them on a case by case basis.

II.

IMPROPER INFLUENCE BY A LAWMAKER ON AN ADMINISTRATIVE
AGENCY

Legislatures face a wide variety of ethical questions ranging from
bribery18 on one extreme to the "constituent or conscience" dilemma 14 on the other.. Moral issues between these extremes of the
ers and the Fourth Branch, 84 COLUM. 1.. REv. 573 (1984).
9. ETHICS OF LEGISLATIVE LIFE, supra note 2, at 3.
.
10. See generally Y. ARIELI, INDIVIDUAUSM AND NATIONALISM IN AMEmCAN IDEOLOGY (1966); H. GANS, MIDDLE AMERICAN INDIVIDUAUSM (1988); H. HOOVER, AMERICAN
INDIVIDUALISM (1923); H. KALLEN, INDIVIDUALISM: AN AMERICAN WAY OF LIFE (1933);
W. LIPPMANN, THE METHOD OF FREEDOM (1934); V. SMITH, THE PROMISE OF AMERICAN
POLmcs (1936).
11. ETHIcs OF LEGISLATIVE LIFE, supra note 2, at 14.
12. See infra notes 54-56 and accompanying text.
13. E.g., ME. REV. STAT. ANN. tit. 17-A, § 602(1) (1981). The type of ethical question raised will invariably affect the appropriate manner of resolution. Bribery and
similar corruption have historically been addressed through specific statutes dealing
with disclosure of attempted wrongdoing and strict punishment. ME. REv. STAT. ANN.
tit. 17-A, § 602(3) (1981) (making bribery in official and political matters a Class C
crime). The conduct involved represents the clearest form of unethical conduct and
undermines representative democracy; hence, the criminal process has been used for
quick and effective enforcement. Eisenberg, Conflicts of Interest Situations and
Remedies, 13 RUTGERS 1.. REv. 666, 667 (1959). See also Comment, Commentaries on
the Maine Criminal Code: White Collar Crimes, 28 ME. 1.. REv 96, 96-100 (1976).
14. See supra note 3. Resolution of the ethical questions raised in the constituentor-conscience dilemma, however, is generally left to the political process. The legislator must explain the reasoning for his or her actions to voters, and the electorate
must' weigh this explanation with the quality of the legislatOr's representation. See,
e.g., T. O'NEILL, supra note 3, at 200. The ethically correct behavior in this situation
is very difficult to determine, and the public has not made clear what it feels is the
proper conduct. Resolving the constituent-or-conscience dilemma in any other manner than through the electoral process would, however, threaten representative democracy by denying the public the chance to evaluate the legislator's choices.
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ethical spectrum present difficult questions. Although the ethical
questions that American legislatures 16 have historically addressed
are intertwined, they can be generally separated into four overlapping categories: bribery and similar corruption,16 conflicts of interest,n improper election practices,18 and undue influence on the legislative process by special interests.19
Conflicts of interest are similar to, and often confused with, improper influence by a lawmaker on an administrative agency. Conflicts of interest arise in situations where the personal or private interests of the legislator clash with his or her duty to the public. 20 A
conflict of interest occurs when a legislator, through the exercise of
his or her public office, receives some private personal gain, other
than a direct bribe, benefitting the legislator or a member of his or
her immediate family.21 This type of unethical conduct can be more
15. To compare legislative ethics in jurisdictions other than the United States of
America, see Cranston, Regulating Conflict of Interest of Public Officials: A ComparatilJe Analysis, 12 VAND. J. TRANSNAT'L L. 215 (1979); Denning, Misuse of Power, 55
AuSTL. L.J. 720 (1981); Rogers, Conflicts of Interest-A Trap for Unwary PoliticiaM,
11 OSGOODE HALL L.J. 537 (1973); Vaughan, The Role of Statutory Regulation of
Public SerlJice Ethics in Great Britain and the United States, 4 HASTINGS INT'L &
COMPo L. REv. 341 (1981).
16. See supra note 13.
17. See Cooper, The Alabama Ethics Act-Milestone or Millstone, 5 CUMB.-SAM. FORD. L. REv. 183 (1974); Gonzalez & Claypool, Voting Conflicts of Interest Under
Florida's Code of Ethics for Public Officers and Employees, 15 STETSON L. REV. 675
(1986); Lee, Virginia's New CompreheMilJe Conflict of Interests Act: A Statutory
RelJiew, 18 U. RICH. L. REv. 77 (1983); Owen, Conflicts of Interests of Public Officers
and Employees, 13 GAo ST. B.J. 64 (1976); Pines & Smith, California's GOlJernmental
Conflict of Interest Act: The Public Interest IJS. the Right to PrilJacy, 49 Los ANGELES B. BULL. 321 (1974); Rhodes, Enforcement of LegislatilJe Ethics: Conflict Within
the Conflict of Interest Laws, 10 HARv. J. ON LEGIS. 373 (1973). Compare Cranston &
Rogers, supra note 15 (contrasting confiicts of interest laws in various countries).
18. Regulation of election practices is directed at prevention of improper influence
on the electoral process by either a candidate or a private interest. Legislatures are
concerned with the effect of both monetary and in-kbd contributions to candidates
on the outcome of elections. As with other legislative ethics issues, special constitutional values, such as freedom of speech, must be considered. See, e.g., Buckley v.
Valeo, 424 U.S. 1 (1976) (limiting voluntary expenditures by candidates on their own
behalf violates the candidate's right to freedom of speech).
19. "Lobbyist disclosure" or "sunshine" measures are aimed at decreasing or
equalizing the influence of special interests on legislatures and increasing the opportunity for independent consideration of general public welfare by the legislator. See
THE NATIONAL CONFERENCE OF STATE LEGISLATURES, STATE LEGISLATIVE ETHICS 10-22
(1976); ZIEGLER & BAER, LoBBYING: INTERACTION AND INFLUENCE IN AMERICAN STATE
LEGISLATURES (1969).
20. Eisenberg, supra note 13, at 666. For a discussion of a variety of definitions of
conflicts of interest see, Rhodes, supra note 17, at 375-77 and sources cited therein.
21. See, e.g., In re Craven, Mass. State Ethics Comm'n, Docket No. 110 (June 18,
1980) (finding that Representative's participation in the award of a grant represented
a conflict of interest when he knew that his immediate family stood to benefit financially). C{. Craven v. State Ethics Comm'n, 390 Mass. 191, 454 N.E.2d 471 (1983)
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difficult to define and identify than bribery because the legislator, as
a member of the general public, benefits from nearly all of his or her
actions. Many legislatures have tried to distinguish acceptable from
unacceptable behavior by saying that a legislator may not receive a
benefit different from that available to the general public as a result
of the exercise of his or her office. 22 The difficulty comes in determining what is the public good and whether a private benefit has
accrued to the legislator. 2S
As used in this Comment, improper influence on an administrative agency occurs when a legislator uses his or her position to benefit a member or members of the public, usually with a concomitant
benefit to the legislator's personal political goals, in a manner that
violates ethical principles held by the general public.2 • Improper influence is distinguished from the ethical questions that arise when
an individual legislator influences an administrative agency for personal, private gain. 25 The latter case represents a conflict of interest.
Improper influence gives rise to a different and distinct dilemma.
The lawmaker is being asked to meet a public demand in a manner
that could conflict with the public's ethical principles. In other
words, improper influence occurs when the political and ethical obligations of a legislator's office diverge, and the legislator is pulled in
opposite and cOII;lpet~g directions. To understand how a lawmaker
must resolve this conflict of responsibilities, it is first necessary to
discern the principles that underlie the political and ethical considerations of legislative office.

A. Politics and Ethics
The political process of election and representation is fundamental to democracy.28 It is through the political process that the public
(Massachusetts Supreme Judicial Court declining to review merits of ethics question,
addressing only constitutional questions raised by legislator). Compare Groener v.
Oregon Gov't Ethics Comm'n, 59 Or. App. 459, 651 P.2d 736 (1982) (upholding constitutionality of conflicts-of-interest statute under which senator was found to have
used his legislative influence to further personal financial endeavors).
22. See, e.g., ME. REv. STAT. ANN. tit. I, § 1014(1)(A) (1989).
23. See, e.g., Op. Me. Att'y Gen. 83-29 (no confl.ict of interest where a state representative, whose spouse is an attorney providing legal representation to an association
of physicians, votes on legislation to limit future increases in the cost of hospital
care).
24. HOUSE ETHIcs MANuAL, supra note 6, at 167.
2;;. The terms "improper" and "undue" influence have been used to denote
sharply divergent issues in legislative ethics. Compare DEL. CODE ANN. tit. 11, § 1209
(1979); ME. REv. STAT. ANN. tit. I, § 1014(2) (1989); HOUSE ETHIcs MANuAL, supra
note 6, 168·71.
26. The following examination is based in part on the relationship between political and ethical considerations in a legislative context as discussed in Ennes or LEGISLATIVE LIrE, supra note 2, at 7·9.
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maintains control over its government. 27 By making political demands and exerting pressure on an officeholder, both at election and
during the term of office, the public retains influence over the legislative branch of the government. By addressing the political desires
of the public, the legislator wins the support of a majority constituency and the means to influence governmental processes.
Legislators must constantly be aware of the political dynamics
that are inherent- in their offices. 28 A candidate cannot obtain the
means to influence government and cannot continue to retain that
position once elected, unless he or she builds a base of political support and continues to maintain and expand it. 29 As a politician, the
legislator must be constantly aware of the changing needs of that
base of support and seek to meet them. 30 The legislator must also
continually add new supporters to replace those lost and to build a
more secure political base. 31 By building a broader base of support, a
legislator becomes more effective at serving the interests of the public and improves his or her reputation within the legislature. 32
A legislator must not only build a base of political support among
the general public, both in and out of the legislative district, but
must also achieve a base of support within the legislative body in
order to achieve the political ends desired by his or her constituency.Ia The legislator must form an ever-changing series of relationships with colleagues in the legislature. These relationships must be
built upon mutual respect and trust, even when legislators are at
odds with one another, because it is likely that sooner or later one
legislator's political constituency will require the legislator to seek
support from erstwhile adversaries.
It is inevitable that these needs-to satisfy past supporters, to
reach out to new supporters, and to win the respect of political colleagues-will compete against each other and lead to conflicts for
the legislator. a. These conflicts embody not ethical, but political
considerations to .be resolved through persuasion, "compromises,
bargaining, and a willingness to forego the ideal in order to achieve
the possible. ",e
In addition to these political considerations, a legislator must constantly .be aware of the ethical dynamics of the office. Morally, a
27.

Enncs OF LEGISLATIVE LIn, supra note 2, at 29-34.

28. Id. at 14-16.
29. Id. at 22-23.
30. Id. at 23. Cf. P. DOUGLAS, supra note 6, at 2-5 (Senator Douglas describing the
successful lobbying effort of the Reconstruction Finance Corporation to defeat legislation addressing ethical problems in that agency).
31. ETHICS OF LEGISLATIVE LIFE, supra note 2, at 23.
32. T. O'NEILL, supra note 3, at 187-88.
33. ETHICS OF LEGISLATIVE LIn, supra note 2, at 15.

34. Id.
35. Id. at 7-8.

83

1990]

LEGISLATIVE ETHICS

429

legislator has an obligation to fulfill the trust placed in him or her,
and in the legislature as a whole, to use the office and power in a
manner consistent with public mores. 36 To avoid jeopardizing this
public trust, a lawmaker must know the current public ethical standards and how those standards are changing. 37 This is a challenging
task given the diversity of public values and the difficulty in defining specific moral principles. 38
Often, political and ethical considerations are not in conflict, but,
to the contrary reinforce each other. III A legislator who violates the
public's ethical standards will likely lose political support. Conversely, by failing to practice politics as "the art of the possible," the
legislator fails to fulfill the ethical obligation to serve the interests of
the public to the best of the legislator'S ability.40
B. Lawmakers and Agencies

A legislator improperly influences an administrative agency when,
in pursuing the political ends of office, the legislator violates ethical
principles and threatens the public trust.41 When political and ethical considerations diverge, the legislator is forced to choose between
fulfilling a political need of a constituency, and behaving in an ethical manner. If the legislator acts, then he or she may betray the public trust. If the legislator fails to act, the risk is a loss of political
support. 42 This ethical dilemma is not new to the legislative process.
In America, administrative agencies have implemented legislative
policy for nearly as long as legislative bodies have been in existence. n Some authors place the birth of the administrative state in
this country in 1887, one hundred years after the adoption of the
United States Constitution, when Congress enacted the Interstate'
Commerce Act. 44 However, if one views the Armed Services as agencies of the federal government, the administrative agency has been
an integral part of our government since its very inception. 45 Other
writers trace the evolution of modern administrative agencies back
to their roots in colonial America. 48 Whatever point one fixes for the
36. See supra note 5.
37. ETHIcs OF LEGISLATIVE LIFE, supra note 2, at 23.
38. Id. at 3.
39. Id. at 8.

40. Id.
41. See, e.g., P. DOUGLAS, supra note 6, at 88·92 (Senator Douglas defining what

he feels are some ethical principles governing the relationship between legislators and
agencies).
42. Enncs OF LEGISLATIVE LIFE, supra note 2, at 9.
43. Cf. P. DOUGLAS, supra note 6, at 85·86 (comparing the relationship between
administrative agencies and lawmakers in America, Germany, and Great Britain).
44. Miller, Independent Agencies, 1986 SUP. CT. REv. 41 (1987).
45. U.s. CONST. art. I, § 8.
46. Nelson, Olficeholding and Powerwielding: An Analysis of the Relationship
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birth of the administrative state, its expansion during the twentieth
century has made it an indispensable and powerful component of
the American system of government!'
Created by the legislative branch, administrative agencies both influence, and are influenced by, lawmakers!S Agencies develop their
own political agendas,48 establish relationships with specific members of the legislative branch,ao and pursue their agendas through
active lobbying techniques similar to those used by private concerns. ai- Legislatures have developed methods, subject to judicial review, to control administrative agencies. a2 The result has been extensive informal contact and political give-and-take. a3
The relationship of the general public to the administrative
agency has been less of a two-way street.a. While the executive, legislative, and judicial branches have developed successful working relationships with administrative agencies, the public often feels powerless before and alienated by governmental bureaucracy.aa The
evolution of the American bureaucratic state and the inability of the
public to influence the administrative agencies directly run contrary
to the democratic principle of public sovereignty.1!6 Concomitant
with the growth and influence of administrative agencies, the public
has demanded an expanded role of the' legislator as a servant of the
public in dealing with the bureaucracy.a, On both the federal as and
Between Structure and Style in American Administrative History, 10 LAw & SOCIETY REv. 185 (1976).
47. Miller, supra note 44, at 41-43.
48. For an interesting discussion of the interrelationship of the mode of acquiring
office in administrative agencies and the capacity of government to rule the people,
see Nelson, supra note 46.
49. T. O'NEILL, supra note 3, at 5-8, 20-26, 87-89.
50. "Bureaucrats allocate expenditures both in gratitude for past support and in
hopes of future congressional support; and congressmen support agencies both because they owe them for past allocations and because they desire future allocations."
R ARNOLD, CONGRESS AND THE BUREAUCRACY: A THEORY OF lNrLUENCE 36 (1979).
51. See, e.g., W. COHEN, ROLL CALL: ONE YEAR IN THE UNITED STATES SENATE 141
(1981).
52. See, e.g., INS v. Chada, 462 U.S. 919 (1983) (discussing the constitutionality
of legislative veto of administrative action). See also Comment, State Constitutional
Limits on Regulation of Legislators by the Oregon Government Ethics Commission,
19 WILLAMETTE L. REv. 701 (1983). See generally M EnuuooE, LEGISLATIVE PARTICIPATION IN IMPLEMENTATION: POLICY THROUGH POLITICS (1985).
53. Compare P. DOUGLAS, supra note 6, at 85.
54. See Nelson, supra note 46, at 232.
55. J. O. FREEDMAN, CRISIS AND LEGrm.tACY: THE ADMINISTRATIVE PROCESS AND
AMEJuCAN GoVERNWENT 41 (1978).
56. "It was not until the closing decades of the [nineteenth] century that this
politicized and democratic style of administration was superseded by a rational bureaucratic style that was covertly anti-democratic insofar as its controlling standards
bore no necessary relationship to the will of the majority." Nelson, supra note 46, at
188.

57. See supra note 6.
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state levels, &9 lawmakers are rewarded for dealing with· problems
constituents are having with bureaucracies.
Several reasons explain the general public's reliance on legislators
to resolve problems with administrative agencies. so Locally elected
legislators are responsive to parochial interests and have direct and
ongoing contact with constituents. Legislators also deal with administrative agencies on an ongoing basis, and thus are a natural bridge
between the agencies and private citizens. Legislative bodies create
and periodically review the policy functions of administrative agencies. Finally, legislatures have the tools, lawmaking and appropriation, to influence agency action. These political interrelationships
have led the public to turn to individual legislators for help in
resolving specific problems with administrative agencies.S!
The political dimensions of the relationship between the public
and legislators, and between the legislature and administrative bodies, have ameliorated the erosion of public sovereignty that has oc-curred through the administration of government by unelected bureaucracies. The public relies on the legislator to get what it
perceives to be a just result from the bureaucracy. The legislator, in
turn, uses this constituent service to enhance and maintain his or
her political base and thereby retain power. sz

C. The Ethics of Influencing Agencies
Despite many years of ongoing interactions between legislatures
and administrative agencies, the question of what influence is improper has only begun to be discussed in the past forty years,S3 and
legislatures have rarely addressed this question in any formal manner. Two recent controversies have raised the public's awareness of
the problem of improper influence. In 1989, the Select Committee
on Ethics of the United States Senate was asked to examine the
ethical behavior of five senators who sought to affect the investigation of a savings and loan institution by the Federal Home Loan
58. P. DOUGLAS, supra note 6, at 85-92.
59. "A trend is also evident toward increased constituent service and attention by
state legislators. The professionalization of the legislature has accelerated this development. Nine state legislatures now provide district offices for members and expenditure allowances for district activity are growing." THE COUNCn. OF STATE GoVERNMENTS. THE BOOK OF THE STATES 83 (1989).
60. P. DOUGLAS, supra note 6, at 85-86.
.61. The executive branch also services constituent complaints, and to the extent
that it does, ethical questions will arise. These questions are distinctly different from
those raised when legislators seek to infiuence agency action because the constitutional roles of the executive and the legislature are different. EJamination of these
differences is beyond the scope of this Comment.
62. E.g., T. O'NEILL, supra note 3, at 42-43, 71-72, 87-88, 114, 132-34, 140,200.
63. P. DOUGLAS, supra note 6, at 85-92.
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Bank Board.a. Prior to this investigation, it appears that only one
state legislature had been formally asked to examine members' ethical behavior in influencing administrative agencies.8~ In 1988, the
Maine Commission on Governmental Ethics and Election Practices
was asked to issue an opinion on influence exerted by three legisla,
tors during a proceeding to revoke a real estate license. 8s Although
legislatures have dealt with the issue of potentially improper influence only rarely in the past, several reasons explain why legislative
bodies are increasingly being called upon to address formally these
ethical questions. First, many of the informal mechanisms to control
the ethical behavior of legislators have weakened. Legislators are increasingly independent of party8' and legislative leadership88 for
their reelection,8e leaving novice legislators with little ethical guidance in their new positions and experienced colleagues with little
ability to influence their new counterparts. 70 Second, public attitudes about legislative ethics are continually changing,71 and the
public may be more concerned now about a legislator's influence on
administrative agencies than in earlier years. Third, legislative ethics have evolved considerably over the last hundred years. 72 Once
64. Lessons of the Senate FilJe, N.Y. Times, Nov. 3, 1989 at 14, col. 1.
65. In preparing this Comment, the author sent inquiries to legislative entities
responsible for consideration of ethical questions in the federal government, all fifty
states, the District of Columbia, and several Territories of the United States, as well
as selected municipalities and the Canadian provinces and federal government. Of the
forty-five responses received, only those of the Maine Legislature and the U.S. House
of Representatives indicated that those bodies had dealt with this question in any
formal manner, though many individual respondents recognized this ethical question
as a pressing problem.
66. In the Matters of: Senator John L. Tuttle, Jr., Senator John E. Baldacci, Representative Donnell P. Carroll, Commission on Governmental Ethics and Election
Practices, Advisory Opinion and Recommendations (Oct. 14, 1988) [hereinafter Tuttle Opinion] (copies available from the Commission on Governmental Ethics and
Election Practices, State House Station 101, Augusta, Maine). See infra now 132-61
and accompanying ten.
67. F. SORAUF, Political Action Committees in American Politics: An OlJerlJiew, in
WHAT PRICE PAC's? 40-42 (1984). For an interesting perspective on political parties
and legislative ethics, see Fitts, The Vices of Virtue: A Political Party PerspectilJe on
CilJic Virtue Reforms of the Legislative Process, 136 U. PA. L. REv. 1567 (1988).
68. THE COUNcn. OF STATE GOVERNMENTS, supra note 59, at 62 ("Another trend in
legislatures today is the declining authority of legislative leadership. . . . The ability
of leaders to control information, favors and finances is no longer as great as it once
was. "); ETHICS OF LEGISLATIVE LIn, supra note 2, at 20-24; O'NEILL, supra note 3, at·
282-85.
69. ETHICS OF LEGISLATIVE LIn, supra note 2, at 21.
70. For a general discussion of changes in state legislatures, see Rosenthal, The
State of State Legislatures: An OlJeroiew, 11 HOFSTRA L. REv. 1185 (1983).
71. ETHICS OF LEGISLATIVE LIn, supra note 2, at 23.
72. R. Baker, The History of Congressional Ethics, in REPRESENTATION AND RESPONSmlLlTY, supra note 2, at 3; Kirby, The Role of the Electorate in Congressional
Ethics, in REPRESENTATION AND REsPONSIBILITY, id. at 37.
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preoccupied with correcting the most blatant of ethical problems,
legislatures have now learned how to address the obvious improprieties and have moved on to face more difficult ethical questions.
Whatever factors are responsible for the growing concern over improper iniluence by individual lawmakers on administrative agencies, any solution to this question will undoubtedly evolve from the
methods by which legislatures currently address general ethical
questions. Lawmakers must decide whether this issue can be addressed through the existing ethics structure or whether new solutions must be fashioned. Therefore, an exploration of the current
problem necessitates a brief examination of the past legislative
means of addressing ethical issues.
III.

CONFRONTING THE QUESTION OF IMPROPER INFLUENCE

A. Methods of Resolving Legislative Ethics Questions
Deciding what methods can be effective in resolving the ethical
issues surrounding a legislator's iniluence on an administrative
agency is a difficult task. Historically, legislatures have been hesitant about controlling the behavior of their members. In cases where
the ethical standards are clear, and the question is largely one of
fact, as in the case of bribery, legislatures are willing to take action
against a member. Where the ethics of the conduct are not clear,
however, as when a legislator is confronting a "constituent or conscience" dilemma, legislatures will defer to the electorate to determine the moral qualifications of the member to sit in the body."
Such deference is not ~ failure of the legislative ethics process, but
rather a recognition of the unique constitutional structure of the legislative branch. 7~ American democracy places the responsibility for'
determining who will make laws directly in the hands of the electorate. 7& However, the Federal Constitution78 and nearly all state constitutions77 provide that each house of the legislative branch is the
sole judge of the election, qualifications, and conduct of its members.78 Courts have consistently recognized legislative exclusivity in
73. Enncs OF LEGISLATIVE LIFE, supra note 2, at 11-12.
74. SPECIAL COMMITl'EE ON CONGRESSIONAL Enncs OF THE BAR AssOCIATION OF THE
CITY OF NEW YORK, CONGRESS AND THE PUBLIC TRUST 206 (1970). Compare Rhodes,
supra note 17, at 377-83 (critiquing legislative deference as an indication that the
system itself is an obstacle to resolution of conflict-of-interest questions).
75. E.g., U.s. CONST. art. I, § 2, cL Ij § 3, cl. 1.

76. U.s. CONST. art. I, § 5, cl. 1.
77. E.g., CAL. CONST. art. IV, § 5j ME. CoNST. art. IV, pt. 3, § 3j MAss. CONST. pt. n,
ch. I, § n, art. IVj § ill, art. Xj PA. CONST. art. n, § 11j Rl CoNST. art. VI, § 6j TEx
CONST. art. ill, § 8.
78. CONGRESSIONAL REsEARCH SERVICE REPORT FOR CONGRESS, INDEPENDENI' INvEsTIGATIONS OF ALLEGATIONS OF WRONGDOING BY MDmERs OF CONGRESS 3-7 (July 6,
1988, No. 88-488A). For an interesting disCUBBion of the constitutional and policy
questions raised by the establishment of a state ethics commission, see Comment,
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the exercise of this power. 79 The result has been preservation of the
primary right of the sovereign public to select its lawmakers and the
conflicting, limited power in the legislature to act against one of its
members in order to preserve public trust in the legislative branch
as a whole. Periodic public outcries80 for better ethics in government, however, have pushed the Congress,8I nearly all the state legislatures,82 and numerous lawmaking bodies in local government83 to
take some form of action to prevent the loss of public trust in the
legislative branch.
The methods used to address ethical questions vary greatly, but
can be classified into three broad types: reliance on the political process, both in and out of the legislature,84 internal rules,8& and specific
statutorY's or constitutional provisions. 87 The first of these, the poState Constitutional Limits on Regulation of Legislators by the Oregon Government
Ethics Commission, 19 WILLAMETTE L. REv. 701 (1983).
79. E.g., State v. Cutts, 53 Mont. 300, 163 P. 470 (1917) (court without jurisdiction to entertain attorney general's proceeding in quo warranto to determine the
right of individual to sit as member of the House of Representatives); French v. Senate of State of California, 146 Cal. 604, 606, SO P. 1031, 1033 (1905) (expulsion of
senators by the senate for bribery and malfeasance' in office beyond the jurisdiction of
the legislative branch and the judiciary without power to revise even the most arbitrary and unfair action of the senate).
SO. Johnson, Responsibility for Integrity in Government, 35 ALA. LAW. 12 (1974)
("At the very least there appears to be a pattern of nonfeasance, or more likely malfeasance, at all levels of our government."); Eisenberg, supra note 13, at 666 ("Stimulated most recently by ... activities involving [government officials] ... the question of what constitutes appropriate behavior for government officials has become of
much concern to .•. the public at large."). Compare ETHICS OF LEGISLATIVE LIFE,
supra note 2, at 9:
Accurate exposes serve a useful function in directing public attention to
specific abuses, but they do not encourage the sober moral reflection and
analysis that we feel is needed. More to the point, critical exposes rarely·
take the trouble to spell out the grounds on which the conduct they condemn should reasonably be judged unethical.
81. R. Baker, The History of Congressional Ethics, in REPRESENTATION AND RESPONSmlLlTY, supra note 2, at 3; Kirby, The Role of the Electorate in Congressional
Ethics, in REPRESENTATION AND R!:spoNsmn.ITY, id. at 37; ETHICS OF LEGISLATIVE LIFE,
supra note 2, at 16-20, 24-28.
82. R. Stem, Ethics in the States: The Laboratories of Reform, in REpRESENTATION AND R!:spoNSmlLlTY, supra note 2, at 243-61; ETHICS OF LEGISLATIVE LIFE, supra
note 2, at 25. See also infra note 98.
83. See, e.g., PHILADELPHIA CODE §§ 20-601 to -610.
84. ETHICS OF LEGISLATIVE LIn, supra note 2, at 16-20.
85. See, e.g., Maine Rules of the Senate, §§ 28, 38, 39; Maine Rules of the House,
§§ 14, 19; Joint Rules of the Maine Legislature, § 10.
86. E.g., ME. REv. STAT. ANN. tit. 1, §§ 1001-21 (1989 & Supp. 1989); ME. REv.
STAT. ANN. tit. 17 -A §§ 601-609 (1981 & Supp. 1988).
87. E.g., ARK. CONST. art. V, § 35; CAL CONST. art. IV §§ 5, 15; DEL. CONST. art. II,
§§ 14, 21, 22, art. V, § 8; MD. CONST. art. m, § 50; MICH. CONST. art. II, § 4; MIss.
CONST. art. III, § 55; MONT. CONST. art. XIII, § 4; NEB. CONST. art. III, § 16; N. DAK.
CONST. art. IV, §§ 14, 15, 21; TEx. CONST. art. III, §§ 18, 22, art. XVI, § 41; VT. CONST.
art. II, § 55; W. VA. CONST. art. VI, §§ 14, 15, 45; WYo. CONST. art. III, §§ 12,42-46.
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litical process, is the fundamental method of control over the ethical
behavior of legislators. The process of reelection forces legislators to
explain any ethically questionable conduct to the electorate and allows the public to judge the propriety of the legislators' behavior.
The electoral process alone, however, can be an inadequate source
of ethical guidance for legislators. 88 The public may be only poorly
informed of any ethical misconduct or may consider the issue relatively unimportant. The press may aggravate the problem of public
ignorance or misunderstanding of an ethical problem, through
sloppy or slanted reporting. 89 Furthermore, even behavior that is
ethically acceptable to a majority of voters within a legislative district may seriously threaten the trust that voters outside that district place in the legislature.
Politics within the legislative process may also influence the ethical choices of legislators. Members whose behavior is considered unethical are often shunned by other members and have difficulty promoting their own legislative agendas. Legislative leaders can exert
influence and use their powers to discourage unethical behavior and
to protect the reputation of the legislative body.80 These powers,
which vary from body to body, can include committee appointments, traveling assignments, staff and office assignments, assignment of seating on the floor of the body, and many other informal
powers. In addition, the body as a whole has the power to censure,
exclude, or expel members.81
The second method for controlling the ethics of individual mem88. See Rhodes, supra note 17, at 374-75 (critiquing reliance on the electoral process to police legislative ethics on slightly different grounds).
89. The electoral process also places a heavy burden on the press to report accurately the nature of the ethical question. Journalistic reports can at best be only a
partial representation of the truth. See Washington Post writer David Broder, as
quoted in The Portsmouth Press, Nov. 26, 1989, at 6, col. 1 ("I would like to see us
say-over and over, until the point has been made-that the newspaper that drops
on your doorstep is a partial, hasty, incomplete, inevitably somewhat flawed and inaccurate rendering of some of the things we have heard about in the past 24
hours-distorted, despite our best efforts to eliminate gross bias, by the very process
of compression that makes it possible for you to lift it from the doorstep and read it
in about an hour.").
Relying on the press as the sole investigator of ethical behavior forces the public to
make its decision based on incomplete information. As a result, the legislature may
find it difficult to draw any inferences about the public'S ethics based on the results
of the electoral process. This may lead to growing tensions between the legislature
and the press, who in the final analysis need each other's cooperation to fulfill their
respective functions effectively. See, e.g., W. COHEN, supra note 51, at 65-66,207-208;
T. O'NEILL, supra note 3, at 228-33.
90. See, NATIONAL CONFERENCE or STATE LEGISLATURES, MAsON'S MANuAL or LEGISLATIVE PROCEDURE §§ 575-82 (1989) [hereinafter MAsON'S MANuAL or LEGISLATIVE
PROCEDURE).
91. See id. §§ 560-64. For a discussion of the constitutional questions involved,
see Powell v. McCormack, 395 U.S. 486 (1969).
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bers is through the legislative body's power to adopt rules for its
own procedure. 1I2 Such rules commonly include general ethical principles for legislatorsll3 but these principles provide only broad guidelines for legislators. Frequently, such rules do not specifically address the toughest political questions such as the equality and
independence of each member of the body and control of an individuallegislator's behavior by the entire body. The transitory nature of
internal legislative rules further diminishes their significance as a
tool for molding the ethics of individual legislators. Rules adopted
by a legislative body pertain only to that assembly and cease to have
effect when the body dissolves.~ Depending upon the nature of the
body and the manner in which it acquired its power,1I5 rules can be
modified ll6 or suspendedll7 by the body when such rules hamper the
body's ability to accomplish its function.
Statutes and constitutional provisions provide a more enduring
mechanism for addressing ethical questions. Many legislative bodies
have used their lawmaking powers to enact provisions controlling
ethical behavior of legislators. liS Whereas legislative rules can be
adopted, . amended, or suspended solely at the will of the body
adopting them,1I1I the use of its lawmaking powers restricts the body
92. See MAsON'S MANUAL OF LEGISLATIVE PROCEDURE, supra note 90, §§ 1-4.
93. See, e.g., id. § 522. Often ethics rules are adopted as part of the parliamentary
rules of the body or as a separate resolution. Compare Joint Rules of the 114th Maine
Legislature § 10 (reprinted in STATE OF MAINE. 114TH LEGISLATURE. 1989 SENATE AND
HOUSE REGISTERS 207 [hereinafter 1989 REGISTER]) with NEW JERSEY JOINT LEGISLA'
TIVE COMMITt'EE ON ETHICAL STANDARDS, LEGISLATIVE CODE OF ETHICS (1982·83 tem·
porarilY adopted for use in 1988·89 session) [hereinafter N.J. LEGISLATIVE CoDE or
ETHICS]. See also ETHIcs OF LEGISLATIVE LIFE, supra note 2, at 26.
94. MAsON'S MANUAL OF LEGISLATIVE PROCEDURE, supra note 90, § 21(4).
95. [d. § 281(1).
96. [d. § 22.
97. ld. §§ 23, 279·86.
98. See, e.g., 2 U.s.C. §§ 701·709 (1988); 18 U.s.C. §§ 201·24 (1988); CAl- Gov'"
CODE §§ 1090·98, 8920-26, 9050·56 (West 1980 & Supp. 1990); CAL. GOV'T CoDE S§
81000·91574 (West 1987 & Supp. 1990); CAl- PENAL CODE § 85 (West 1988); CoNN.
GEN. STAT. ANN. §§ 1·79 to 1-89 (West 1988 & Supp. 1989): ILL. ANN. STAT. ch. 127,
para. 601·101 to 608-101 (Smith·Hurd 1981 & Supp. 1989); ME. REv. STAT. ANN. tiL 1.
§§ 1001·23 (1989 & Supp. 1989); ME. REv. STAT. ANN. tit. 17-A, §§ 601·20 (1983 &
Supp. 1989): MAss. GEN. LAw ANN. ch. 268A, §§ 1·25, ch. 268B §§ 1·8 (West 1970 &
Supp. 1989); N.H. REv. STAT. ANN. §§ 15:1 to 15·B:6 (1988): N.H. REv. STAT. ANN. S
640:1 (1986 & Supp. 1989): N.J. STAT. ANN. §§ 52:13C·18 to :13D·27 (West 1986 &
Supp. 1989): N.Y. PUB. OFF. LAw §§ 73·80 (McKinney 1988 & Supp. 1990); PA. STAT.
ANN. 46, § 143.1 (Purdon 1969): R1 GEN. LAws §§ 36·14·1 to -14·21 (1984 & Supp.
1989): 'rEx. REv. CIV. STAT. ANN. art. 6252·9a to ·9f (Vernon Supp. 1990); 'rEx.. Gov'"
CODE ANN. §§ 302.011-.035, 305-001·.041 (Vernon 1988); 'rEx.. ELEc. CODE ANN. §§
251.001·256.007 (Vernon Supp. 1990); VT. STAT. ANN. tit. 2, §§ 251·58 (1985); tiL 13,
§§ 1101-02 (Supp. 1989).
99. MAsON'S MANuAL OF LEGISLATIVE PROCEDURE, supra note 90, §§ 3-4, 19, 21·25.
In the case of joint rules adopted by a bicameral legislature, rules suspension requires
concurrence of both houses. ld. § 20 .
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to constitutional or statutory processes for adoption, amendment,
and repeal requiring the concurrence of more than one lawmaking
entity.
Many state legislatures and the Congress have also statutorily created specific committees or commissions to deal with ethical controversies involving individual members.loo These commissions may
also oversee the executive branch,lol but in many cases they deal
solely with legislative ethics. l02 Such cOD,lmissions and committees
are useful in providing a structured approach for investigating and
answering ethical questions which is somewhat removed from the
everyday political concerns of the legislative body itself. In addition
to statutes, many state constitutions have specific provisions dealing
with legislative ethics. lOS Though less detailed than most statutory
approaches to legislative ethics, the constitutional provisions provide a more fixed enunciation of ethical principles.
There is no general agreement among legislatures about which
method is best suited to resolve any given ethical question. For example, conflicts of interest are alternatively addressed through constitutional provisions,104 statutes,lO& rules and codes of ethics,108 the
political process, or some combination thereof. In many states individual legislators must disclose financial interests that may create a
voting conflict of interest. 107 While the public could then use this
information to examine the" voting record of the legislator in the
next election, it is unlikely that many voters use the information
effectively. lOS Under rules adopted by other bodies, one member may
question, on the floor of the house, whether another member's vote
100. See, e.g., ME. REv. STAT. ANN. tit. I, §§ 1001-20 (1989 & Supp. 1989). The
structure and functions of these commissions vary greatly; there are, however, general
distinctions that deserve note. Some statutes restrict the issues the committee or
commission can address. E.g., ME. REv. STAT. ANN. tit. I, § 1008 (1989 & SuPp. 1989).
Some commissions have no remedial power but simply make recommendations to the
legislative body. Id. Often members of the legislative body themselves make up the
membership of the commission. E.g., N.J. STAT. ANN. § 52:13D-22(b) (West 1986).
Some statutes specifically exclude members of the legislature from sitting on the
commission or committee. E.g., ME. REv. STAT. ANN. tit. I, § 1002(2) (1989). The
method of appointment also varies greatly between legislatures. Compare ME. REv.
STAT. ANN. tit. I, § 1002(1) (Supp. 1989) with FLA. STAT. ANN. § 112.321(1) (West
Supp. 1989). For a thoughtful discussion in favor of the establishment of ethics commissions to address confiict of interest questions, see, Rhodes, supra note 17. But Bee,
Comment, supra note 52.
101. E.g., FLA. STAT. ANN. § 112.320 (West 1982 & Supp. 1989).
102. .E.g., ILL. ANN. STAT. ch. 127,1 601-101 to 608-101 (Smith-Hurd 1981 & Supp.
1989).
103. See constitutions cited supra note 87.
104. E.g., W. VA. CONST. art. 6, § 15; WYo. CoNST. art. 3, § 46.
105. E.g., ALAsKA STAT. §§ 39.50.010-.200 (1984 & Supp. 1989).
106. E.g., N.J. LEGISLATIVE CoDE OF Ennes, supra note 93, §§ 1:1-4:5.
107. E.g., N.Y. PUB. OFF. LAW § 73-a (McKinney 1988 & Supp. 1990).
108. Ennes OF LEGISLATIVE LIn, supra note 2, at 25-26.
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involves a conflict of interest. lOB In some states, legislators submit
questions of whether a conflict of interest exists to a committee or
commission for an opinion prior to voting. no In other states, such
committees or commissions often have the power to investigate reported conflicts on their own initiative. l l l
These three methods-political, procedural, and legal-represent
the means most frequently used by legislatures to address the public's concern over the ethical behavior of legislators. Each method
has its own strengths and weaknesses; none represents a perfect solution for any ethical question. The political process best protects
the democratic ideal of direct election of the legislative branch. Unfortunately, the electoral process often confuses or distorts ethical
issues. Legislative rules offer a flexible, albeit transitory, enunciation
of ethical principles. The appropriate remedial action by a legislature against an individual legislator who violates these rules, however, undermines the coristitutional principle of direct election, potentially in a hlghly politically charged setting. Statutes and
constitutional provisions provide a more enduring set of guidelines,
less subject to the immediate political process. However, these enactments can seldom anticipate the variety of possible ethics
problems. Ethics commissions can provide a less political forum for
an indepth look into ethical questions, but they, like other legislative interventions, represent a threat to constitutional direct election. Further, ethics commissions are often reactive rather than anticipatory, issuing opinions on mistakes already made rather. than
pitfalls to be avoided. The particular method or combination of
methods employed undoubtedly is a direct product of each legislature's unique experience with ethical problems and its particular
philosophy on the proper role of the legislature in controlling the
ethics of its members.
B. The Interaction of Political and Ethical Obligations in
Improper Influence .
The ethical questions that arise when an individual lawmaker attempts to assert influence over an administrative agency are more
difficult to answer than conflict of interest questions, because the
distinction between acceptable and unacceptable conduct is often
more subtle.lllI Three brief hypotheticals demonstrate this problem.
(1) A non-profit hospital seeks assistance from a legislator representing the community it serves in dealing with the state's hospital
licensing agency. The agency is threatening to deny the hospital
109. MAsON'S MANuAL OF LEGISLATIVE PROCEDURE, supra note 90, § 522(1),(4).
110. E.g., F'J.A. STAT. § 112.322(3)(a) (West 1982 & Supp. 1989).
111. E.g., ME. REv. STAT. ANN. tit. I, § 1013(1)(A) (1964 & Supp. 1989).
112. As discussed earlier, conflicts of interest and improper infiuence present analytically different problems. See supra notes 20-25 and accompanying text.
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license to provide a certain service due to a perceived lack of demand. The legislator, who is currently sponsoring legislation to expand the agency's staff, says he will withdraw suppor t if the agency
"gives his hospital a hard time."
(2) A for-profit hospital seeks assistance from a legislator representing the community it serves in stopping a hospital regulatory
agency's promulgation of certain cost-control rules that would be
detrimental to the hospital. Members of the hospital's board of directors and several stockholders have made substan tial contributions to the legislator's compaign committee. The legislator attacks
the agency, both in the press and in legislative debate, for overstepping its legislative authority and introduces legislation to curb
the agency's power.
(3) A paper company is about to be cleared by the state environmental agency of charges of dumping sludge in violation of regulations. The striking local labor union seeks to put pressure on the
company by asking the loca1legislator, a union member who enjoys
union support, to thwart the pending decision. The legislator enlists the ·support of legislative leadership who threate n to re-examine the board's enforcement of legislative policy in light of the
impending "traves ty in environmental regulation."

Each of these hypotheticals illustrates the variety of political and
ethical considerations a legislator faces when asked to influence an
agency. The type of organization or individual seeking assistance,
the political relationship between that person and the legislator, the
nature of the relevant agency action, the political consequences of
inaction by the legislator, and the manner in which the legislator
brings pressure to bear on the agency will all affect whether the public could perceive the influence as improper.
The wide variety and contextual nature of potentially problematic
situations make it difficult for legislators to develop specific guidelines that would help lawmakers avoid actions that constitute improper infiuence. Is· it always unethical for a legislator to assist a
campaign contributor? Would a ban on all legislation introduced in
reaction to an agency decision unconstitutionally restrict the legislator's lawmaking power? Questions like these demand, but rarely receive, the most searching inquiry and analysis.

C. Current Legislative Approaches to Improper Influence
Few legislatures have formally addressed the ethical questions
arising from a legislator's influence on administrative agency actions.113 At the state level, statutes, codes, or rules that control an
individual legislator's interaction with agencies focus primarily on
preventing the legislator'S acting for private personal gain. ll4 While
a few legislatures have enacted general statute s or resolutions that
113. See supra DOtes 63-66 and accompanying text.
114. E.g. ALA. CODE §§ 36-25-10 to -12 (1977 & Supp. 1989).
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may also be applicable to the question of improper influence for
public benefit, with the exception of Maine, none has formally applied such provisions to this issue.
An example of such a general provision is the Hawaii statute that
provides, "No legislator or employee shall use or attempt to use the
legislator's or employee's official position to secure or grant unwarranted privileges, exemptions, advantages, contracts, or treatment,
for oneself or others .... "116 The statute itself provides no definition of "unwarranted," "privilege," or of any other of the operative
words. The four non-exclusive examples of improper conduct provided by the statute all involve some element of personal private
gain for the legislator. ue Further, the statute specifies that, "Nothing herein shall be construed to prohibit a legislator from introducing bills and resolutions, serving on committees or from making
statements or taking action in the exercise of the legislator's legislative functions."117 This provision leaves the critical phrase "taking
action in the exercise of the legislator's legislative functions" open to
interpretation. Similarly vague statutory provisions are in effect in
Florida,118 Louisiana,118 Maine,120 New Jersey,121 and New York/ 22
and the city of Philadelphia. 123 In Tennessee, if an agency is conducting an adjudicatory proceeding, the Administrative Procedures
Act requires the decisionmaker to divulge, on the record, any communications received that are intended to influence his or her decision. 111• That agency member can be required to withdraw from the
hearing case because of the communication. Willful violation may be
referred to appropriate authorities for disciplinary proceedings. Ten-

,I
:

115. HAw. REv. STAT. § 84-13 (1985 & Supp. 1989).
116.
(1) Seeking other employment or contract for services for oneself by the use
or attempted use of the legislator's or employee's office or position.
(2) Accepting, receiving, or soliciting compensation or other consideration for
the performance of the legislator's or employee's official duties or responsibilities except as provided by law.
(3) Using state time, equipment or other facilities for private business
purposes.
(4) Soliciting, selling, or otherwise engaging in a substantial financial transaction with a subordinate or a person or business whom the legislator or employee inspects or supervises in the legislator's or employee's official
capacity.
ld.
117. ld.
118. FLA. STAT. § 112.313 (1982 & Supp. 1989).
119. LA. REv. STAT. ANN. § 42:1116 (West 1965 & Supp. 1990).
120. ME. REv. STAT. ANN. tit. 1, § 1014 (1989).
121. N.J. REv. STAT. ANN. § 52:13D-16 (1986 & Supp. 1989); N.J. LEGISLATIVE CODE
OF ETHICS, supra note 93, §§ 2:2-:3.
122. N.Y. PUB. OFF. LAw ANN. § 74 (McKinney 1988 & Supp. 1990).
123. PHILADELPHIA CODE §§ 20-602, -605.
124. TENN. CODE ANN. § 4-5-304 (1985 & Supp. 1989).
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nessee has no corollary provisions to address the legislator's behavior, but presumably the matter could be referred to the speaker of
the legislative body of which the legislator is a member.
Similar statutory provisions exist on the federal level regarding ex
parte communications with a member of an executive or independent agency when a matter is being adjudicated or is in a formal
proceeding within the agency.12& Some lower federal courts have
held that involvement of individual members of Congress with ongoing administrative proceedings may unduly influence and prejudice
the proceedings, necessitating vacation of the agency decision. 128
Of all American legislative bodies, the United States House of
Representatives has made the most sophisticated attempt to address
the question of improper influence. In its ethics manual, the Committee on Standards of Official Conduct attempts to address
squarely the ethical questions surrounding communications with administrative agencies. 127 The House Ethics Manual, while not an
adopted rule of the body and not legally binding, is an attempt by
the Committee "to provide Members, officers . . ., and employees of
the House of Representatives with a single, comprehensive reference
containing guidance about standards of conduct, rules, regulations,
and statutes applicable to their activities."12! .
Although the Manual notes that "[n]o statutory provision specifically prohibits the use of uildueor improper influence upon a Federal agencY,"128 it attempts to provide guidelines on what communications with an executive or independent agency are appropriate
and what principles should be observed when making such communications. The Committee suggests that it would be proper for a
Member of the House of Representatives to
request information or a status report; urge prompt consideration; arrange for interviews or appointments; express judgment;
call for reconsideration of an administrative response which he
believes is not supported by established law, Federal regulation or
legislative intent;
perform any other service of a similar nature in this area compatible with the criteria hereinafter expressed in this Advisory
125. 5 U.S.C. § 557(d) (West 1977).
126. Pillsbury Co. v. F.T.C., 354 F.2d 952 (5th Cir. 1966) (Senate subcommittee
proceedings, held before hearing examiner made initial decision on merits of divesti·
ture case and in which senators questioned two of the four who participated as com·
missioners in final decision, deprived corporation of procedural due process). See
also, D.C. Fed'n of Civic Ass'ns v. Volpe, 459 F.2d 1231, 1245-46 (D.C. Cir. 1972),
cert. denied. 405 U.S. 1030 (1972) (decision of Secretary of Transportation approving
construction of bridge at certain location invalid if based solely on pressures emanat·
ing fro~ congressmen).
127. HOUSE ETHICS MANuAL, supra note 6, at 165-77.
128. ld. at ill. For a brief history of the legislative actions leading up to the publi.
cation of the manual, see id. at ill-IV.
129. ld. at 169.
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Opinion.130

The Committee also provides certain principles to be followed in all
the representative's communications with an agency:
1. A Member's responsibility in this area is to all his constituents
equally and should be pursued with diligence irrespective of political or other considerations.
2. Direct or implied suggestion of either favoritism or reprisal in
advance of, pr subsequent to, action taken by the agency contacted
is unwarranted abuse of the representative role.
3. A Member should make every effort to assure that representations made in his name by any staff employee conform to his
instruction.131

While the Committee's opinion represents an important effort by
a legislative body to deal directly with the issue of improper influence, the opinion fails to answer several questions. First, it is unclear whether the "representations" and "principles" apply only to
communications with agencies involved in adjudicatory proceedings
or whether the same standards apply to both rulemaking and adjudication. Second, the Committee nowhere addresses the ethical
questions that arise when the constituent is a political supporter of
the representative or, more importailtly, a contributor to the representative's political campaign. Third, though the opinion stresses
that all constituents should be treated equally, regardless of political
considerations, the Committee gives no indication of how to balance
political considerations against ethical considerations. Fourth, the
principle against direct or implied suggestion of either favoritism or
reprisal, if interpreted literally, restricts a representative from performing his or her constitutional legislative duty. Even if the representative believes the constituent has been unjustly harmed by an
agency rule or decision and there is potential for others to be similarly harmed, the representative cannot, for example, push legislation to alter the agency's power. If the principle forbidding reprisal
is not interpreted literally, the opinion fails to define where a representative's constitutional legislative function ends and implied suggestions of favoritism or reprisal begin. Lastly, there is no attempt
to define "constituent," or present an opinion as to whether the
term refers only to voters within a legislator's electoral district.
It is perhaps unfair to criticize the Committee's opinion, given the
impossibility of presenting concrete ethical principles to govern the
myriad of circumstances that give rise to questions of improper influence. Instead, the Committee should be commended for its effort
130. Id. at 169·70. See also Committee on Standards of Official Conduct, Advisory
Opinion No. 1 issued Jan. 26, 1970 (reprinted in HOUSE ETHICS MANuAL, supra note
6, at 175-77).
131. HOUSE ETHICS MANuAL, supra note 6, at 170. See also Committee on Stan·
dards of Official Conduct, Advisory Opinion No.1, supra note 130, at 175-77.

97

1990]

LEGISLATIVE ETHICS

443

to educate legislators on how to avoid potential ethical problems,
rather than reactively blaming them for previous misconduct.
More flexible than rules or statutes, the House Ethics Manual
provides a guide to individuals who will be facing ethical questions
common to legislative life, in a format that encourages discussion of
the underlying issues without setting out rigid rules. This approach
is particularly suited to a complex and contextual problem such as
.improper influence. The Manual provides the Committee with a
flexible approach to discussion of the ethical and political considerations. As new situations arise, the lessons they teach can be incorporated into the Manual through the issuance of additional opinions in
a manner that is instructive rather than accusatory.
Despite, or perhaps as a result of, the foresight of the United
States House of Representatives, that body has never been asked to
address formally a specific occurrence of improper influence. Maine
alone has attempted to apply general ethical statutes, similar to
those found in Hawaii, to such an ethical question.

D. In the Matter of Senator John Tuttle et al.132
In 1988, the Maine Commission on Governmental Ethics and
Election Practices issued an advisory opinion and recommendations
to the Legislature on the propriety of the conduct of three legislators with respect to a 'proceeding before an administrative agency.m
Senator John ·L. Tuttle,134 Senator Johri E. Baldacci,m and Repre132. Tuttle Opinion, supra note 66, at 1.
133. The Ethics Commission J\las established by statute to monitor election practices and "[t]o investigate and make advisory recommendations to the appropriate
body of any apparent violations of the ethical standards set by the Legislature." ME.
REv. STAT. ANN. tit. I, § 1008(1) (1989). The Ethics Commission has no punitive powers. Compare MASS. GEN. L. ch. 268B, § 3 (Supp. 1989). See also Legislators Deny
Trying Coercion to Help Broker, Portland Press Herald, Sept. 8, 1988, at I, col. 5j
Ethics Commission to Probe Legislators, Portland Press Herald, Sept. 10, 1988, at I,
col. 4j Democrats: Probes of Lawmakers Unfair, Portland Press Herald, Sept. 15,
1988, at 41, col. 1j State Panel Rules Three Legislators Violated Ethics, Portland
Press Herald, Sept. 29, 1988, at I, col. 1j Panel Cites Ethical Breach by Three
Lawmakers, Portland Press Herald, Oct. 18, 1988, at 40, col. 1j No Disciplinary Action Sought Against Sens. Tuttle, Baldacci, Portland Press Herald, Oct. 20, 1988, at
39, col. 1.
134. A Democrat from Sanford representing District 33, Sen. Tuttle was Senate
Chair of the Joint Standing Committee on State and Local Government and a member of the Joint Standing Committee on Energy and Natural Resources during
Maine's H3th Legislature. See STATE OF MAINE, H3TH LEGISLATURE, 1987 SENATE AND
HOUSE REGISTERS, 183 [hereinafter 1987 REGISTER); MAINE PEoPLE'S REsOURCE
CENTER, CmZEN's GUIDE To THE MAim: LEGISLATURE 27 (1988) [hereinafter 1988 CITIZEN'S GuIDE]. Legislation affecting the creation, membership, and operation of commissions, such as the Real Estate Commission, was commonly refelTed to the Joint
Standing Committee on State and Local Government during the H3th Legislature.
135. A Democrat from Bangor representing District 10, Sen. Baldacci was Senate
Chair of the Joint Standing Committee on Business Legislation and a member of the
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sentative Donnell P. Carroll136 allegedly tried to influence improperly a proceeding of the Maine Real Estate Commission, a board
established for the licensing of real estate brokers and salespersons.137 The Real Estate Commission was reviewing the license of an
individual for possible suspension. 1s6 The licensee, though not a resident of Senator Tuttle's legislative district, contacted Senator Tuttle for assistance. When the Senator sought information regarding
the suspension and requested an extension of the proceeding for the
licensee,138 the Real Estate Commission filed a complaint directly to
the Ethics Commission,140 alleging that he "had imposed himself"
on members of the Real Estate Commission and its staff. The Commission also complained about several letters written by Senator
Tuttle and two other legislators, which suggested that the investigation was misfocused and should be dismissed. 141
Joint Standing Committee on State and Local Government. See 1987 REGISTER,
supra note 134, at 178; 1988 CmZEN'S GUIDE, supra note 134, at 16. Legislation affecting real estate licensing laws were commonly referred to and heard by the Joint
Standing Committee on Business Legislation during the 113th Legislature.
136. A Democrat from Gray representing House District 44, Rep. Carroll was
House Chair of the Joint Standing Committee on State and Local Government and a
member of the Joint Standing Committee on Economic Development. See 1987 REGISTER, supra note 134, at 183; 1988 CmZEN'S GUIDE, supra note 134, at 39.
137. ME. REv. STAT. ANN. tit. 32, §§ 13061-69 (1988 & Supp. 1989).
. 138. The grounds for the suspension appear in Tuttle Opinion, supra note 66,
Exhibit 8, at 3-6.
139. Tuttle Opinion, supra note 66, Exhibit A.
140. A complaint of unethical behavior towards an administrative agency brought
directly by that agency to the Ethics Commission appears to be unprecedented in the
State of Maine and raises numerous interesting political questions about the relationship between agencies and the legislature. At the time the complaint was raised, both
houses of the legislature were controlled by the Democratic Party while the governor
was a Republican. The Real Estate Commission, whose members were appointed by
the Governor, took its problem first to the Commissioner of Finance, also a gubernatorial appointee, under whose authority it operated. Tuttle Opinion, supra note 66,
Exhibit 1. The Finance Commissioner recommended taking the matter to the Attorney General. The Maine Attorney General, at the time a Democrat, had been elected
directly by the Legislature under the Maine Constitution, making individual legislators constituents of the Attorney General. ME. CONST. art. 9, § 11. Tuttle Opinion,
supra note 66, Exhibit 3. The Attorney General's office determined the matter was
not criminal and referred the matter to the Ethics Commission in deference to the
role of the Legis1ature as the sole judge of the ethical conduct of its members. Id.,
Exhibit 4. This response apparently created some hard feelings on the part of the
Real Estate Commission whose chairman, in a letter to the Ethics Commission, referred to being "turned off" by the Attorney General. Id., Exhibit A.
The Ethics Commission dealt with these political issues by determining that the
Attorney General had properly determined that the correct statutory forum for this
ethical question was the Ethics Commission. Id. at 1. The Ethics Commission further
concluded that the decision of the Real Estate Commission to bring this complaint to
the attention of the Ethics Commission was "responsible and appropriate." Id. at 7.
See also infra notes ISO-51 and accompanying text.
141. Id.

99

1990]

LEGISLATIVE ETHICS

445

In its advisory opinion and recommendations to the Senate and
House of the 113th Maine Legislature, the Ethics Commission focused on the March 24, 1988 letter from Senators Tuttle and
Baldacci and Representative Carroll. The Ethics Commission, applying Maine's conflict of interest statute,142 concluded that the letter, "in and of itself," constituted an exercise of "undue influence"
under Maine law,I.3 in part because the letter requested dismissal of
a staff complaint in conjunction with a commitment by legislators to
. seek an expansion of the Real Estate Commission's statutory authority.l •• The Ethics Commission found no intention on the part of
either Senator Baldacci or Representative Carroll to interfere with
the actions of the Real Estate Commission. 1 • 6 The Ethics Commission concluded that, in regard to Senator Tuttle, the letter, in combination with other contacts with the Real Estate Commission, was
inappropriate and constituted an exercise of undue influence. I.e The
Ethics Commission rejected Senator Tuttle's argument that he was
simply seeking fair and timely treatment of the claim; it found this
position "contrary to the great weight of the substantial evidence."I47 It further found Senator Tuttle's motive for intervening
in the proceeding, to assist a friend by having the case dismissed,
"inappropriate. "1.8
The Ethics Commission referred the matter and its advisory opinion to the respective houses of the legislature for disciplinary ac142.

ME. REv. STAT. ANN. tit. I, § 1014 (1989):

2. Undue Influence. It is presumed that a condict of interest exists where
there are circumstances which involve a substantial risk of undue influence
by a Legislator, including' but not limited to the following cases.
A. Appearing for, representing or assisting another in a matter before a
state agency or authority, unless without compensation and for the benefit
of a constituent, except for attorneys or other professional persons engaged
in the conduct of their professions.
143. Tuttle Opinion, supra note 66, at 4.
144. The letter from Senators Tuttle and Baldacci and Representative Carroll
read in part:
We, the undersigned members of the Legislature, do hereby petition the
members of the Real Estate Commission to dismiss its complaint ....
Based on our review of the evidence of the case given to us . . . , it is our
feeling that [the licensee] is being wrongfully singled out for blame in this
incident. We, the undersigned, commit ourselves to broadening commission
powers so that the Commission would possess statutory authority to investigate wrongdoings in the banking community when interrelated with real
estate dealings.
Id., Exhibit B.
145. ·Id. at 5. The cited sections of Maine law make no specific mention of the
necessity for motive, intention, or mens rea.
146. Id. at 6.
147. Id.
148. Id.
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tion. 14s No disciplinary action was taken by either body. The complaint had been made on August 31, 1988, a little more than two
months before the November general election in which all three legislators were running for reelection. The timing of the complaint
raised questions regarding use of the legislative ethics process for
political ends,I&O in part because it was not the only complaint raised
in the fall of 1988. 1&1 The Ethics Commission issued its advisory
opinion in the Tuttle matter on October 14th. Senator Baldacci and
Representative Carroll were subsequently reelected. Senator Tuttle
lost in his attempt for a third term.l&2
The Ethics Commission's opinion raises more questions than it
answers. The statutory foundation and the underlying ethical basis
for its decision are unclear. Ostensibly, the Ethics Commission
rested its finding of undue influence on the impropriety of the legislators' letter offering to exchange a dismissal of agency disciplinary
action for specific legislative acts.1&3 The opinion does not indicate
what the crucial facts were for its finding of impropriety. Was the
offer of exchange improper in itself, or was it important that the

I
I

I
I
I

149. Id.
150. "Noting that all five members of the Real Estate Commission were appointed
by Republican Gov. John R. McKernan Jr., [Democrats] Tuttle and Baldacci hinted
that the complaint may be a politically motivated move in an election year." Legislators Deny Trying Coercion to Help Broker, Portland Press Herald, Sept. 8, 1988, at
12, col. 6. See also Democrats: Probes of Lawmakers Unfair, Portland Press Herald,
Sept. IS, 1988, at 41, col. 1.
151. A second complaint, later dismissed by the Ethics Commission, was filed by
Republican State Committee Chair Karen Stram on September 8th, accusing Democratic Representative Stephen M. Bost, House Chair of the Joint Standing Committee on Education and a candidate for the State Senate, of 'a conflict of interest in
performing work for the Maine Teachers' Association. Teachers' Union Wields
Power: Controversy Focuses Spotlight on Influence in Augusta, Maine Sunday Telegram, Sept. 25, 1988, at lA, col. 1. Rep. Bost was cleared of any wrongdoing and was
elected to the Senate. The Ethics Commission found that the consulting fees were
paid for grant work unrelated to pending legislation and were earned between legislative sessions. Rep. Bast had disclosed these fees pursuant to Maine's legislativ.e financial disclosure law which at that time required only disclosure of the amount and
purpose. ME. REv. STAT. ANN. tit. I, § 1017 (1989), repealed by P.L. 1989, ch. 561, § 11
(effective Sept. 30, 1989). Maine's 114th Legislature amended the financial disclosure
law to require reporting of specific sources of earnings and consulting fees. ME. REv.
STAT. ANN., tit. I, § 1016-A (Supp. 1989).
152. The political ramifications of the ~ing of ethics complaints and opinions
cannot be overlooked in a discussion of the legislative approaches to ethics. The legislative ethics process is necessarily intertwined with the political process, and the political process is the public's basic control over legislative ethics. Some states that·
have formal ethics mechanisms prohibit the use of the ethics process for political
ends. E.g., ME. REv. STAT. ANN. tit. I, § 1020 (1989). However, the difficulty in proving
political motivation and the fear of inhibiting legitimate complaints may render these
provisions ineffective and little-used. Any legislative ethics process must be carefully
crafted to balance the benefits of that process against the antidemocratic consequences flowing from its use as a political tool.
153. Tuttle Opinion, supra note 66, at 4.
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agency was acting in an adjudicatory capacity in the Tuttle case?
Would the Commission have reached the same result if the agency
had been engaged in rulemaking?
While denying the relevance of the distinction in this case, the
Ethics Commission noted the Maine legislative ethics laws distinguish between a legislator representing someone before the Legislature itself and before an administrative agency. It is ethical for a
legislator to do either provided that it is without compensation and
. for the benefit of a particular member of the public. The distinction
recognized by the Ethics Commission in Tuttle was that, in the case
of a claim before the Legislature, a legislator may act on behalf of a
"citizen,"IM but in the case of matters before a state agency or authority a legislator may act only on behalf of a "constituent" or resident of the legislator's legislative district. m Such a distinction is
confusing partly because the term "constituent" is itself ambiguOUS,I&8 but primarily because it would produce unpredictable results. m Fmther, the constituent-citizen distinction compels the absurd result that the residence of the individual, not the conduct of
the legiulator, determines whether the questioned conduct is ethical.
The vague basis for the Ethics Commission's recommendations is
particularly disappointing in light of the existence of other grounds
on which the Commission could have rested a more definitive opinion. Each subsection of the conflict of interest statute supplies an
example of conduct that constitutes a conflict of interest, although
this list is not meant to be inclusive.l&e The Commission, reasoning
from analogy, could have applied the examples to the questions
154. ME. REv. STAT. ANN. tit. 1, § 1014(I)(D) (1989).
155. ME. REv. STAT. ANN. tit. 1, § 1014(2)(A) (1989). See supra note 142 for full
text of this subsection.
156. "Constituent" has been defined as "one who elects or assists in electing another as his representative in a deliberative or administrative assembly; as, the representative took up the claims of their constituents." WEBSTER'S NEW UNIVERSAL UNABRIDGED DICTIONARY 391 (2d ed. 1983). Such a definition would seem to include
campaign workers and contributors who did not live within one's district as
constituents.
.
"[Constituent) is also used in the language of politics as a correlative to 'representative,' the constituents of a legislator being those whom he represents and whose
interests he is to care for in public affairs; usually the electors of his district." BLACK'S
LAw DICTIONARY 281 (5th ed. 1979).
157. Legislative districts will often split municipal and county divisions. See 1989
REGISTER, supra note 93, at 79-85, 132-70 (1989). Residents of one legislative district
may feel more comfortable taking their problems to a legislator from another legislative district, especially if the legislative districts are all within one municipal or
county political subdivision. Often members of one party who are represented by a
legislator of another party will seek out a legislator from their own political party for
their constituent concerns. Interpreting "constituent" to be only residents of a certain
district will leave such persons, and those whose legislators refuse to help them, without recourse.
158. ME. REv. STAT. ANN. tit. 1, § 1014 (1989) ..
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raised by Tuttle, showing the conduct of the three legislators involved to be the sort proscribed by the statute. Alternatively, subsection 3 specifically addresses abuse of office or position.1&9 This
subsection says that a conflict of interest is presumed to exist when
a legislator abuses the office or position by, among other things,
"[gJranting or obtaining special privilege, exemption or preferential
treatment to or for oneself or another, which privilege, exemption or
treatment is not readily available to members of the general community or class to which the beneficiary belongs."18o The Ethics Commission referenced this subsection but did not clearly apply it,
thereby missing an opportunity to make a more searching inquiry
into the ethical issues at hand.
Either of these analyses would have provided a clearer basis for
the Ethics Commission's opinion. However, even had the Ethics
Commission used the conflict of interest section for its analysis, it
still would have failed to address the more significant ethical problem presented by the different underlying premises of improper influence and conflicts of interest. The ethical question raised in Tuttle occurred because a legislator took action, not .for personal gain,
but for what he arguably perceived as some benefit to a member of
the public. This conflict between a legislator's political role and his
or her ethical obligations both to represent the public and to allow
the agency to fulfill its duties without harassment, is simply not addressed by the conflict of interest statute.
Following the Tuttle matter, the Maine Legislature created the
Commission to· Study Ethics in State Government to recommend
changes in Maine's governmental ethics laws. The Tupper Commission, as it has come to be called, was composed of former Republican Congressman Stanley P. Tupper, former Democratic Governor
Kenneth M. Curtis, and Professor Eugene Mawhinney of the University of Maine. In its report filed on December 30, 1988, the Tupper Commission recommended, in part, amending the language of
section 1014(2)(A) by changing "constituent" to "citizen" and adding the following: "All legislators, without exception, shall refrain
from any threat, or statement that could be reasonably. construed as
a threat, orally or in writing, relating to legislative action in communication with a state agency or authority,l>llll
159. ME. REv. STAT. ANN. tit. 1, § 1014(3) (1989).
160. ME. REv. STAT. ANN. tit. 1, § 1014(3)(B) (1989).
161. COMMISSION TO ExAMINE ETHICS IN STATE GOVERNMENT,
SPEAKER OF THE HOUSE AND PREsmENT OF THE SENATE, at 3 (1988).

REPORT TO THE

The comment following this recommendation says:
A legislators [sic] role is to legislate, despite the fact that they have taken
on numerous other functions at the urging of constituents. Legislators must
take extraordinary care not to use or give the appearance of using coercion
or intimidation in communications with state agencies or authorities. It
should be unnecessary to add that a legislator should not intervene in a
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Although the Tupper Commission recommendations represent an
attempt to address directly the ethical questions raised by Tuttle,
the Commission failed to grapple with the real ethical problem. If
enacted, the Tupper Commission's recommendations would require
the finding of an ethical breach whenever a legislator threatens legislative action against an agency, provided that the legislation has
no correlation to the action taken by the administrative agency .
. This proposal parallels the principle enunciated in the House Ethics
Manual.182 Such a conclusion, however, ignores the reality that legislators are likely to refrain from making overt threats and simply to
pursue a course of action that the legislator knows will be understood by the agency to be retaliation for its administrative action.
The Tupper Commission's recommendations also fail to recognize
that there may be some situations in which threatened action by a
legislator could be ethical. For example, recall the earlier hospital
hypothetical,l83 and assume that an agency is using its rulemaking
authority, contrary to what the legislator feels is the legislative intent, to affect adversely the legislator's hospital. Would it be unethical for the legislator to attempt to intercede and discourage the
agency from adopting the rule by informing the agency that the legislator will take legislative action to curtail the agency's authority if
it acts in a manner adverse to the interests of the legislator's constituents? It is difficult. to determine, under the Tupper Commission's
criminal proceeding unless a complainant, defendant, or as a subpoenaed
witness.
Id. at 4.
Given the competitive nature of legislative elections, the demands of constituents,
and the rising independence of candidates from political parties and legislative leadership, it is unlikely that these recommendations as written could be implemented
successfully. Legislators who refrained from acting for fear of accusations of using
intimidation and coercion would be at a substantial political disadvantage unless
there was an outright ban on any legislative interaction with administrative agencies.
Further, the threat of political damage caused by an agency bringing a complaint,
even if no ethical breach is found, gives the agency substantial political clout and
would have a chilling effect on legitimate influence by a legislator on an agency.
Ct· ETHICS OF LEGISLATIVE LIrE, supra note 2, at 7:
Surely our nation cannot tolerate a state of affairs in which legislators are
forced to choose between ethical integrity'and political survival. We can ask
that they be prepared to risk a loss of popularity and to take politically
courageous stands when their ethical duties require them to do so. That is
part of what integrity and leadership mean in political life. But we cannot
ask that legislators routinely sacrifice their political futures in order to observe ethical standards to which their constituents pay lip service but are
not willing to endorse with their votes. To do so would not only be hopeles,sly impractical, it would be unfair to legislators and self-defeating for
democracy because it would virtually ensure that the most conscientious
individuals would not remain in public office.
(footnote omitted).
162. House Ethics Manual, supra note 6, at 170.
163. See supra Hypothetical example 2.
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recommendations, if this action could be reasonably construed as a
threat. Certainly the legislator wants to give the agency a message-I f you do not apply the statute in the manner that the legislature intended, I will be forced to take action to see that the Legislature restricts you from operating in this manner. Is this not
precisely the constituti on aI lawmaking function of the legislator in a
democratic society?
Both the Ethics Commission and the Tupper Commission failed
to address the question of whether there are different ethical considerations involved when a legislator influences an agency in an adjudication rather than rulemaking. In carrying out an adjudicatory
function granted to it by the legislature, an agency performs a function similar to a court of law. The legislature, in granting powers to
an agency, can give no more power than the legislature has itself.
But in granting adjudicatory powers the legislature is often attemp ting to remove that adjudication from the legislative process in order
to insulate it from political influences.
There may still be circumstances in which it would be appropriate
for the legislator as an individual to participate in the adjudicatory
process. If in the first hospital hypothetical the agency were conducting adjudicatory proceedings, would it be ethical for the legislator to go before the licensing board to testify as to the facts involved
in the case about which the legislator has particular knowledge or
, about the potential impact of the loss of the hospital? Would it be
unethical for the 'legislator to make comments on the floor of the
legislative body that, after seeing how the hospital licensing procedures operate, he or she questions whether it ought to be revised or
abolished? Would this question be answered differently if the statements were made to the press or to the agency itself? '
The Tuttle opinion and the Tupper Commission's recommendations fail to provide legislators with a helpful analysis of the ethical
and political issues raised by improper influence and leave numerous
questions unanswered. Further, both the Ethics Commission and the
Tupper Commission oversimplified the underlying ethical and pvlitical issues, and fashioned broad ethical principles that neither addressed the issues raised in Tuttle nor provided beneficial guidance
for legislators facing future ethical dilemmas. Admittedly, it is unlikely that any general principles can be fashioned to address all the
ethical questions involved when a legislator attempts to influence an
agency. Failure to recognize these obstacles served as stumbling
blocks to both commissions. Following a proper analysis of the underlying ethical and political issues, recommendations can be made
to legislators, legislatures, the public, the media, and administrative
agencies on how these difficult ethical questions can be recognized
and resolved.
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CONCLUSION

Improper influence by a lawmaker on an administrative agency
poses significant problems for the legislative branch. Legislative
bodies have a vested interest in protecting the appropriate constitutional balance of power between the three branches of government.
The legislative branch also has an interest in protecting the independence and ability of its members to fulfill their political obligations. Of equal importance, legislatures must prevent individual legisla tors from undermining public trust in the legislative branch
through action that creates an appearance of unethical influence on
administrative agencies.
State legislatures have almost all failed to recognize the characteristics unique to improper influence. Most state legislative rules, statutes, and constitutional provisions are too broad to provide meaningful guidance in this area to legislators and, too often, they blur
the distinctions between improper influence and other ethical questions. The Maine Legislature was squarely presented with this problem in the Tuttle matter. Unfortunately, the Ethics Commission
failed to recognize the distinct nature of improper influence in making its recommendations. The result was a vague opinion based on a
broad concept of what was unethical about the conduct. The Maine
Legislature correctly declined to take further formal action and allowed the election process to determine a just result. Appointed in
the aftermath of the Tuttle matter, the Tupper Commission also
failed to address the unique nature of improper influence by making
recommendations which were at once too vague and too restrictive.
The best attempt to date to address the problem of improper influence and provide effective guidance for legislators comes from the
United .States House of Representatives, in its House Ethics Manual. The Manual lists certain activities that are acceptable, as well
as some that constitute abuse of legislative office. The strength of
the House approach is its flexibility, allowing for easy inclusion of
new material addressing the specific concerns of members. Indeed,
the major inadequacy of the Manual, its failure to consider whether
an agency's rulemaking and adjudicatory roles trigger different considerations in evaluating a legislator's conduct, can be addressed
easily through the issuance of new opinions. Another strength is the
Manual's focus on education of legislators and discussion of ethical
issues.
The challenge facing the Maine Legislature in the wake of the
Tuttle matter is the same as that now faced by the United States
Senate following revelations regarding the Federal Home Loan Bank
Board and by other state legislative bodies,. that is, to resolve the
overlapping political and ethical obligations that all legislators face
when representing constituents through intervention with administrative agencies. Several possible changes may point in the direction
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of a solution. Ethical principles, whether embodied in .procedural
rules, statutes, or constitutional provisions, should be amended to
recognize improper influence as a singular ethical question requiring
consideration of distinct underlying issues. Proscriptive rules and
adversarial adjudicatory proceedings add little corrective influence
and should be used only as a last resort. Instead, legislative bodies
should follow the lead of the United States House of Representatives and focus their efforts on educating legislators to be sensitive
to the complex ethical issues and to recognize the myriad situations
that can create an appearance of improper influence.
In no other area of legislative ethics are the lawmaker's political
and ethical obligations so interconnected and, potentially, so' divergent. In no other area of legislative ethics is the determination of
propriety so fact-based, so highly contextual. These qualities make
the rigid, simple proscriptive rules appropriate for other areas of legislative ethics inadequate for the issues of improper influence. Education and frank and frequent discussion are necessary to alert legislators to the potential implications of their conduct and help to
avoid the appearance of impropriety. Legislative bodies should establish flexible guidelines and a safe environment for dialogue, so
that legislators can fulfill their political duties with the greatest respect for their ethical obligations. The public demands no less.
Mark W. Lawrence
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