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BEFORE THE COMMITTEE ON 
LEGISLATIVE ETHICS 

OF THE STATE OF MAINE 

In Re Senator Joseph Sewall) 
of penobscot ) 

OPINION OF THE COMMITTEE 

106-1 

A three day public hearing was held on November 19, 20, and 21 

1973 to consider a request for an advisory opinion filed by Senator 

Joseph Sewall of Penobscot and a Complaint executed under oath by 

Representative Stanley Sproul of Augusta. 

Senator Sewall's request for a ruling, dated October 30, 1973, 

asked the Committee to advise him whether he "in fact had a conflict 

of interest with respect to a contract to survey spruce-budworm 

damage for the Forestry Department. The request suggested that the 

facts surrounding this contract would furnish an appropriate vehicle 

for determining whether he presently has a conflict of interest with 

respect to appropriations matters. 

Representative Sproul's Complaint raised two related, but 

different,issues. First, it questioned if,because Senator Sewall 

sponsored, voted for and moved enactment of proposed appropriations 

legislation, and because the James W. Sewall Company performed, and 

will in the future perform, substantial compensated services for the 

State, the adoption of appropriations legislation was "proposed 

legislation" resulting in "a direct significant financial gain" to 
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Senator Sewall within the meaning of Section 382 of the Ethics Act 

(3 M.R.S.A., §37l-385). Second, the Sproul Complaint alleged that 

Senator Sewall's chairmanship of the Committee on Appropriations 

and Financial Affairs (hereafter referred to as the Appropriations 

Committee), while his firm does business with State agencies, "could 

result in misconduct", or "may create an appearance of misconduct" 

or raises "a shadow of suspicion". 

The Committee inquired,not only into these two charges,but also 

into possible conflicts publicized by the news media, some of which 

were of doubtful relevance. The Committee examined each contract 

for personal service between the James W. Sewall Company and any 

State agency during the past five years, and heard the sworn testimony 

of witnesses from the State Planning Office, the Department of 

Environmental Protection, the Bureau of Taxation, the Department of 

Parks and Recreation, the Forestry Department, the Department of 

Inland Fisheries and Game, the Bureau of Public Improvements, the 

Transporta tion Department, the Land Use Regulation Commission" .tsrtd of 

twelve other witnesses. In addition to contracts for, pel:'sclnlll 

services, State records show hundreds of minor transactions with 

the Sewall firm, such as the purchase of a print from an aerial 

photograph, a map, or copying services of various kinds. Lack of 

time did not permit a detailed examination of these purchases, and 

furthermore the connection between these transactions and the 
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appropriation process is miniscule and prices are standardized. 

SUMMARY OF CONCLUSIONS 

Based on the evidence received at the hearing, the Committee 

concludes that Senator Sewall has conducted himself so as to avoid 

any possible conflict of interest. He has not solicited or discussed 

firm business with State departments or age;ncies since becoming a 

member of the Senate and has refrained froITI participating in hearings, 

debate, or votes whenever he anticipated th~t the legislation under 

consideration might possibly result in payment to the Sewall Company. 

Consistent with tradition, Senator Sewall, acting for his Committee, 

has sponsored and moved the enactment of General Fund Appropriations 

Acts, and he has also introduced amendments to the Appropriations Act 

near the conclusion of a Legislative session. Such amendments are 

traditionally introduced by the Chairman of the Appropriations Committee 

only after agreement by a party caucus, the Appropriations Committee 

or the leadership of the Legislature as an indication to other legislators 

that the requisite understandings have been reached. Neither sponsorship 

of the Appropriations Act nor introduction of amendments thereto wa~} 

therefore, the kind of discretionary act of Senator Sewall himself that 

might be subject to the influence of a conflict of interest. 

Senator Sewall has also voted for General Fund Appropriations Act. 

The evidence shows that most funds used to compensate the Sewall firm 

for its services were neither voted on by the Appropriations Committee 
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nor part of the General Fund Appropriations Act. To the extent the 

Act did contain appropriations that might eventually be used to pay 

the Sewall firm for services, the amounts involved eithe~ were 

demonstrably insignificant, or were for services rendered to the 

Bureau of Taxation at no profit to the James W. Sewall Company. 

Each and everyone of the 11 representatives of the concerned 

State agencies who were called to the hearing testified categorically 

that while Senator Sewall has been Chairman of the Appropriations 

Committee the Senator has never discussed Sewall Company business with 

him. Further, none had ever heard of any rumors to the effect that 

he conducted such discussions with other state employees. All denied 

having seen or heard of Sewall employees attempting to use the Senator's 

position to influence the decisions of any State agency. 

Consequently, the COlrrmittee concludes that, in view of the manner 

in which Senator Sewall has conducted his legislative and business 

affairs, there is no inherent conflict between his position as 

Chairman of the Committee on Appropriations and Financial Affairs and 

his position as owner of the James W. Sewall Company. The Committee finds, 

moreover, that there has been no "appearance of misconduct"~ as the 

complaint alleges. On the contrary, after minutely scrutinizing his 

activities, the only possible conclusion is that Senator Sewall has 
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meticulously "bent over backwards" to avoid any possible appearance of 

misconduct. The complaint therefore cannot be substantiated and, in 

response to Senator Sewall's request for ruling, the Committee finds 

no conflict of interest. The balance of this opinion will discuss 

the reasons for these conclusions. 

THE LEGISLATIVE ETHICS ACT 

The Legislative Ethics Act was passed in 1971 (Chapter 146; 

3 M.R.S.A. §§ 371 et seq.) and extensively amended the following year 

(Chapter 602). As originally introduced, the Act contained an extended 

Statement of Purpose, several sections outlining legislative impro

prieties, and the sections that created the Legislative Ethics Committee. 

As passed, the Act contained only the Statement of Purpose and the 

sections creating this Committee. All sections defining breaches of 

ethics had been stricken, and the Committee had merely investigative 

authority without subpoena or enforcement power. The next Special 

Session was presented with a bill to amend the Act by restoring a 

definition of conflicts of interest, broadly drawn, and by giving 

this Committee subpoena power and limited enforcement authority. As 

passed by the Legislature, the definition of a conflict had been 

narrowed considerably, and the Committee's previous authority to 

investigate conflicts on its own initiative had been withdrawn. 

The core provisions of the Ethics Act are Sections 381 and 383, 

creating the Committee and defining its authority, and Section 382, 

which defines a conflict of interest for purposes o~ the Act, 
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and necessarily therefore for this Committee. Section 381 confines 

the Committee to issuing advisory opinions "on request of any Legislator ... 

involving himselP' and to investigating an alleged conflict "only after 

a person has filed a complaint under oath ... specifying the facts". 

Section 382 provides that, for purposes of the Act, a Legislator has 

a conflict of interest "when the adoption of proposed legislation will 

result in a direct significant financial gain" to the Legislator, his 

employer, a corporation in which he owns stock, or designated members 

of his family. The Act provides only one consequence of a finding that 

a conflict exists; the Legislator concerned is precluded from voting on 

any question in connection with the conflict. 

The case before the Committee points up three issues requiring 

interpretation of this Act. First is the question whether the Committee 

may deal with a charge that rests chiefly on past events. The Committee's 

only remedy is to preclude voting, necessarily looking to the future. 

The Act in general strongly suggests that the Committee was intended 

to deal with issues raised with respect to pending legislation. Strictly 

interpreted, both the complaint and request for ruling therefore could 

well be considered untimely. The events relied on by the complaint 

and the request for ruling, however. while now past, are also certain 

to recur unless circumstances change. Thus both may be construed to 

ask for relief the Committee would be authorized to grant, at least 

with respect to the forthcoming special session. 

Second, the complaint requires an attempt to define the causal 

relationship implied by the phrase "will result in a direct significant 

~inancial gain". In one sense, obviously, appropriations legislation 
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is a sine qua ~ of all State activities, and all State contracts in 

that technical sense "result" from appropriations measures. EClua11y 

obvious, many additional factors may enter into a business transaction 

with the State, for example, administrative decisions to spend an 

appropriation, to spent it on a particular project, to hire a private 

firm and to employ one particular firm. Should a Legislator be held 

to have had a conflict of interest whenever, with hindsight, legislation 

on which he voted can be pieced into a chain of causation leading to a 

gain he has realized? The Committee believes the Act's requirement 

that a gain be a "direct" result of legislation precludes any such 

conjecture. Since, moreover, the principal objective is to insure 

that votes are not influenced by thoughts of personal gain, the Act 

should be read to provide that a conflict will be deemed to exist 

only if a gain to the voting legislator is reasonably foreseeable 

when he votes. 

Third, the Sproul Complaint alleges that a conflict exists because 

there is the possibility, appearance, or suspicion, that Senator Sewall's 

position could bring him favored treatment. Statutory interpretation 

aside, the evidence demonstrates that in fact this has not happened. 

Both the dollar volume and the relative proportion of business done by 

the Sewall firm with the State have steadily decreased since Senator 

Sewall became Chairman of the Appropriations Committee, and the Committee 

saw no credible evidence of favoritism because of his position. 
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It is clear, however, that the Committee has not been given authority 

to adjudicate possibilities, appearances or suspicions of conflict, 

and certainly not shadows of any of them, despite generous language 

in the Statement of Purpose of the Legislative Ethics Act. The 

Statement of Purpose is not an operational part of the Act and 

does not, in any event, purport to strike a balance among the opposing 

values it sets forth. That balance was struck when the Legislature 

adopted Section 382, defining a conflict of interest for purposes of 

thi3 Act. As noted earlier that definition deals only with actualities, 

not suspicion, possibility or appearance. 

FINDINGS OF FACT 

From the foregoing discussion of the Ethics Act, it should be 

evident that the complaint and request for ruling, read in light of 

the Act, raise only one relevant issue for the Committee to decide. 
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That is, whether the evidence shows a likelihood that Senator Sewall 

will be voting on proposed appropriations legislation he has, or should 

have, reason to foresee will provide funds from which his firm will 

receive payment for services rendered to the State. The Complaint 

also urged the Committee to find that Senator Sewall's position had 

or could result in favoritism toward his firm. Although the Committee 

believes this aspect of the complaint is not within the scope of the 

Legislative Ethics Act, because of the extensive pUblicity given it, 

the evidence bearing on this issue will be discussed also. 

The Appropriations Process 

During the summer and fall of even numbered years State departments 

and agencies prepare estimates of the revenues they will require to 

operate during the succeeding two fiscal years. These estimates are 

reviewed by officials of the Budget Office and the Governor, and then 

incorporated, along with additional information, into the biannual Budget 

Document submitted to the Legislature. In this process, initial 

estimates and requests are almost invariably decreased. 

The Appropriations Committee conducts open hearings on the budget. 

Representatives from each state department and agency appear to testify 

and respond to questions about their particular budgets. After con

cluding their hearings, members of the Appropriations Committee meet 

in executive session to consider the budgetary requests. No records 

of votes taken during executive sessions were kept by the Committee. 
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The Committee's decisions are incorporated into a revised appro

priations bill. Traditionally the Chairman of the Appropriations 

Committee sponsors it and moves its passage. A somewhat similar process 

occurs during special session without, however, the necessity for a 

complete budget document. 

It is not disputed that Senator Sewall has performed the traditional 

functions of an Appropriations Committee Chairman and also has voted on 

the appropriations bill as a whole. Contrary to the assumption made by 

the complaint, however, to sponsor or vote on the general appropriations 

act was not automatically equivalent to voting on proposals that would 

result in a direct financial gain to the Sewall firm. On the contrary, 

the evidence demonstrates that Senator Sewall never knowingly cast such 

a vote and with insignificant exceptions never unintentionally did so. 

The Sewall Contracts 

During the period 1969 to 1973, Senator Sewall's firm performed 

major services for the Bureau of Taxation, the State Planning Office, 

the Department of Environmental Protection, the Highway Commission 

(later the Transportation Department), the Department of Inland 

Fisheries and Game, the Forestry Department, and the Bureau of Public 

Improvements. The bulk of the funds involved carne either from dedicated 

revenues, with which the Appropriations Committee has no connection, or 

federal funds that likewise are not subject to Appropriations Committee 

approval, or from bond issues or other legislation that is separated 
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from the general fund appropriation process. For example, highway 

funds are the proceeds of fuel taxes, which are dedicated revenues 

allocated by the Transportation Committee of the Legislature, not 

Appropriations. Almost two-fifths of the Sewall firm's payments for 

State work came from this source. Similarly, the Department of Inland 

Fisheries and Game, for which the Sewall firm did a modest amount of 

work, derives its revenues from the sale of licenses, except for a 

biannual appropriation of $10,000 to reimburse the expense of finding 

lost persons. Allocations are approved by the Fisheries and Wildlife 

Committee. Forestry Department funds used to pay the expenses of two 

Sewall contracts to survey budworm damage came from a combination of 

a federal grant, a special assessment on forest landowners, and some 

State general funds provided by a separate legislative document on 

which Senator Sewall testified he had not voted. State Planning Office 

contracts with the Sewall firm were compensated exclusively from federal 

funds. Civil engineering work for the Bureau of Public Improvements 

and some work done under the auspices of the Department of Environmental 

Protection were paid for with funds derived from two bond issues. On 

this and some other occasions authority to make expenditures that have 

included payments to the Sewall firm derived from legislation ,enacted 

outside the general appropriations bill. Senator Sewall testified that 

he had neither discussed nor voted on all such legislation the Committee 

could identify. 
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Thus most funds used to compensate the Sewall firm for its work 

came from sources outside the "appropriations legislation" mentioned 

in the complaint. The Bureau of Taxation was a significant exception. 

For over fifty years the Sewall firm has gathered data used to assess 

land in the unorganized territories and has performed a variety of 

related services for the Bureau. The funds used to pay for that work 

have come from the Bureau's general fund appropriation each year. 

Senator Sewall testified that he did not participate in Committee 

discussion or votes on that section of the Bureau's appropriation, 

although he voted on the entire Appropriations Act once it reached the 

floor. It appears, however, that none of the work done for the Bureau 

of Taxation resulted in a gain for the Sewall firm or Senator Sewall. 

By agreement with the Bureau, the work had always been done at cost, 

and the firm's accountant testified that over the past five years 

this work actually has been done at an aggregate net loss exceeding 
ok 

$4,000. Since a change in the method of assessing timberland has 

eliminated nearly all the work involved, the issue is moot in any event. 

*In theory the overhead expenses charged to the Bureau included a portion 
of the Senator's salary, but the amount involved was scarcely significant. 
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Senator Sewall's Voting Practices 

Members of the Appropriations Committee testified without exception 

that Senator Sewall repeatedly excused himself from presenting, discuss

ing or voting on items he thought might contain a payment his firm 

would ultimately receive and usually left the Committee room. Several 

witnesses thought the Senator was excessively scrupulous. Senator 

Sewall's own undisputed testimony was that he invariably declined to 

participate when he thought an item in the appropriations bill might 

include funds that would ultimately be used to pay his firm. There can 

be no doubt that he did his utmost to observe this rule. Thus, contrary 

to the first charge in the complaint, it seems that Senator Sewall has 

not in fact, sponsored, voted on, or moved enactment of, appropriations 

legislation that has resulted in direct fina~cial gain. 

The Appearance of Impropriety 

The second part of Representative Sproul's complaint alleges the 

possibility or at least "the suspicion" that the Sewall firm would 

be awarded contracts, even if unintentionally, because of Senator 

Sewall's position as head of the Appropriations Committee and suggested 

that among several firms, "equally qualified", Senator Sewall's post 

would give his firm a special advantage. The Committee was unable to 

locate a single instance when this had occurred. Moreover, the head 

of every State department that had done appreciable business with the 
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Sewall firm testified unequivocally that Senator Sewall had never 

solicited, or even discussed, firm business with them~ 

The nature of the Sewall firm's work and its special qualifications 

give it a natural predominance that would seem to make a preference for 

the Sewall firm defensible on the soundest professional grounds. The 

Sewall firm is engaged in forestry, on the ground and from the air, 

aerial photography, photo interpretation, photogrametric mapping, 

map-making, land use planning, civil engineering, and a variety of 

related activities. It employs 125 people, owns two airplanes, air 

photo equipment, and elaborate devices for mapping and copying. It 

is the only firm in Maine so equipped, and it has accumulated aerial 

photos and maps of every part of the State. Other firms in Maine and 

in the Northeast offer one or a few of the services Sewall can provide; 

none can provide them all. Of course, these very services are essential 

parts of governing, taxing, and planning for the resources of Maine. 

Consequently, when the Sewall firm insists, as it has, upon competitive 

bidding before it accepts a State contract, the State may be hard put 

to comply. Many services for which the Sewall firm has been employed 

are simply not available from other "equally aualified" firms. 

*The Senator himself volunteered two exceptions. Early this past fall, 
he called William Adams, the head of the Department of Environmental 
Protection, to ask whether federal funds would be available to pay the 
cost of designing a sewage disposal system for the town of Fort Fairfield. 
The Sewall firm had been doing this work, pursuant to a contract with the 
town, for some four years and had accumulated unpaid charges exceeding 
$100,000. Also, shortly after the Luken's complaint was first publicized 
in October, he telephoned Ronald Poitras to ask for information about the 
charges, since he had no personal knowledge of the facts. 
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The Lukens Charge 

It was suggested to the Committee that an example of apparent favorit

ism to the Sewall firm could be found in a transaction between the State 

Planning Office and one John Lukens, a photo-interpretation consultant 

from Rhode Island. In his testimony before the Committee Lukens 

contended that the State Planning Office had unfairly and improperly 

refused to award a contract to accomplish aerial photography and photo

interpretation for use on the Washington and Hancock County sectors of 

the coastal plan to Aero-Maine Services of Rhode Island, and himself as 

its consultant. He charged the Planning Office with attempting to twist 

competitive bidding procedures so that the contract he sought could 

ultimately be awarded to the James W. Sewall Company, despite its 

failure to submit a timely bid. 

Based on the testimony received at the hearing, the following is 

a fair description of these events. In December, 1972, the State 

Planning Office published a notice in the Portland Press Herald soliciting 

proposals for a contract to gather data for the Washington and Hancock 

County segments of the Coastal Plan. A similar plan had been completed 

for the Penobscot Bay Region, and data for a plan gathered for the 

Mid-Coast area. In both cases the aerial photography and interpretation 

had been accomplished by the James W. Sewall Company pursuant to negotiated 

contracts with the Planning Office. Satisfied with the earlier work, 

the Coastal Planning Unit of the Planning Office had sought to negotiate 

a similar contract with the Sewall firm for the Washington and Hancock 

County project. The attempt to negotiate a contract was rebuffed, 
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exactly when and by whom is not clear. The decision was attributed to 

the insistance of the Sewall firm, to the purchasing Office and to 

the planning Director, Phillip Savage, depending on the witness. In 

any event, competing proposals were invited and a bid opening scheduled 

for 10:45 A.M., January 30, 1973. At the same time it was clear that 

the Coastal plan Supervisor, Ronald Poitras, who would have the most 

to say about an award, preferred to use the Sewall firm on the basis 

of its past performance and his personal confidence in its work. His 

personal experience was in part responsible for that confidence, since 

he had worked for the Sewall firm one year between college and graduate 

school. Poitras testified that he expected a Sewall bid and, it may be 

inferred, was probably predisposed to accept it. Dr. Lukens and others 

attempted to make a great deal of this prior judgment, but the Committee 

believes that Poitras's attitude was reasonable under the circumstances 

and that he would have been less than candid with the Committee had he 

not acknowledged it. 

Aero-Marine Surveys, a Rhode Island aerial photography firm, 

responded to the newspaper ad, obtained a set of contract specifications 

from the Coastal Planning unit, and set about preparing a bid. Lukens 

became associated with Aero-Marine in this effort and evidently prepared 

most of the proposal. Lukens was initially skeptical of their ability 

to compete with the Sewall firm, which he assumed would be bidding. 

After a visit to the Planning Office, during which Lukens requested 

and obtained several changes in the specifications, he was reassured, 

and on January 30, when the bids were due, dispatched a messenger to 

Augusta with an Aero-Marine bid. 
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In the meantime, during the week ending January 30, Poitras had 

spoken with someone at the Sewall firm, who wanted to know when the 

bid was due. Poitras testified that he responded "the end of the 

montW', forgetting that the month end~d~January 31, not January 30 

when the bid opening had been scheduled. On January 30 Poitras had 

received one bid from Prentice & Carlisle, but none from the Sewall 

firm. He testified that he therefore called Theodore Tryon, the chief 

forester for Sewall, to inquire. Tryon told Poitras the bid was then 

being typed and that he had assumed it was due the following day, 

January 31. At that point there was not enough time to finish the 

bid and get it to Augusta by the scheduled opening time of 10:45. 

Shortly after this conversation, the Aero-Marine messenger arrived 

at the State Purchasing Office, expecting a bid opening. She found none 

scheduled and eventually complained to the State Purchasing Officer, 

Linwood Ross. Ross called Poitras, who expressed a wish to postpone 

the bidding deadline, feeling responsible for the Sewall firm's failure 

to submit a timely bid. Since there was insufficient time to notify 

other bidders of a postponement and since Aero-Marine had sent a 

messenger to Augusta, Ross would not permit a postponement. Poitras 

then took the Prentice & Carlisle bid to the Purchasing Office, and 

the two bids were opened, recorded, and delivered to Poitras for evalua

tion. The Prentice & Carlisle bid included only part of the project. 

The Aero-Marine bid included the entire project, but hedged on the 

completion date, disputed several specifications, and evidently did 

not commit Aero-Marine to a fixed price. A Sewall bid arrived at the 

planning Office approximately two hours after the bid opening. Poitras, 
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however, later told the Sewall firm that the bid opening had not been 

postponed, and the contract would probably go to Aero-Marine. 

As it turned out, the contract was not awarded at all. The 

reason given to the bidders was a loss of anticipated funding. The 

record shows not a little confusion and some inconsistency over just 

what funds were lost. Poitras testified that the Coastal Planning Unit 

had not relied on any specific source of funds when it invited bids. 

The Planning Director, Philip Savage, testified that his office had 

expected to use funds authorized by Congress in October,1973, when 

the Coastal Resources Planning Act was passed and signed by the President 

and that he had expected the funds to be appropriated by Congress and 

in the hands of State agencies before the middle of 1973. Conseouently, 

he testified, when he learned at the end of January that the President's 

budget message, submitted on January 29, requested no appropriation 

for Coastal Planning, he realized that the planning Office would be 

unable to finance the proposed contract and decided not to award it. 

Contrary to this explanation, the letter advising bidders that the 

contract would not be let cited a Presidential order impounding certain 

funds as the reason. Poitras agreed that this was not accurate, and 

stated that his office had simply decided to spend such funds as it had 

in other ways and to use state employees to do the Washington and 

Hancock County work. 
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Dr. Lukens argued that this confusion supported his belief that 

the Planning Office had tried to favor the Sewall firm and was trying 

to see that it eventually received the contract. The Committee concludes, 

however, that none of these events have any probative value in the 

investigation. No version of the events implicates Senator Sewall or 

any of his employees in any attempt to secure the work in ~pite of the 

failure to submit a timely bid. It is clear that the contract was not 

awarded and that it was not in fact being husbanded for the Sewall firm. 

The work was being done, albeit behind schedule, by employees of the 

Planning Office, probably at a cost lower than the cost of hiring a 

private firm. It is not apparent that the attempt to postpone the 

bid opening represented more favorable treatment for the Sewall firm 

than, for example, Lukens had received when specifications were changed 

.. at his request. In any event, the Committee could not conclude that 

consideration given the Sewall firm, if any, had anything to do with 

Senator Sewall's legislative position. A more plausible explanation 

was simply confidence in the firm's work. 

The propriety of the decision to reject all bids was not within 

the scope of the Committee's inquiry, but we note that the'Attorney 

General considered that action perfectly lawful. 

The most that can be said is that, in light of later developments, 

it was unfortunate events of the bidding process made it appear that 

Senator Sewall or his firm might have had some influence over the 

decision not to award the contract. The evidence shows, however, that 

this was the first time the Planning Office had used competitive bidding, 



-20-

and it is evident that its staff was not sufficiently familiar with 

the process and some of the unwritten customs that are normally part 

of it. The Committee understands that the Attorney General, as a result 

of an investigation by his office, has recommended action to correct 

such situations and that the action recommended has been taken. 

RECOMMENDATIONS 

In sum, the Committee has found neither conflicts of interest 

nor the appearance of conflicts of interest. To rule, as the Sproul 

complaint urges, that there is an intrinsic conflict between the 

Chairmanship of the Appropriations Committee and ownership of a firm 

that performs substantial compensated services for the State would, in 

our view, read into the Ethics Act prohibitions the legislature de

liberately chose not to include. The argument for an inherent conflict 

would apply with equal force to all members of the Legislature. It 

would thus pose the issue whether any"Legislator should do business 

with the State. That issue was deliberately placed outside this 

Committee's jurisdiction. The questions it raises must be answered, 

if at all, by the Legislature as a whole, by the electorate, or by the 

Courts, and it would be inappropriate for this Committee of the legis

lative leadership to intimate an opinion with respect to them. 

The Committee suggests, however, that the Legislature give 

serious consideration to eliminating all assignments of legislators 
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to Committees whose work can have an appreciable impact on their 

private economic lives. We include in this category Committees that 

consider measures affecting a legislator's business or profession as 

such, as well as Committees that may affect, or appear to affect, the 

availability or award of State contracts. 

It is worth noting that the Committee would have had some 

difficulty establishing by independent evidence whether or not Senator 

Sewall had participated in Committee decisions that might affect an 

appropriation used to pay the Sewall Company had it not been given the 

benefit of testimony from plainly reliable witnesses. A written record 

would have been preferable, in view of the complexity of Appropriations 

Committee proceedings. The Ethics Committee therefore recommends that 

a method be devised for recording Committee votes, particularly in the 

Appropriations Committee, including a record of the members participating 

in each vote. 

i12-d.z~[ ~, Jr!-t~ it'd 
~ Richard D. Hewes, Chairman 

-- ... 

ZLarry tlE":~ 

,(~,,~. 
L. Martin 



SEPARATE CONCURRING OPINION 
OF SENATOR JOSEPH E. BRENNAN 

I concur in the committee's report. I would make, 

however, some additional observations. 

There is no way to measure the damage these disproven 

charges have done to a decent man's reputation for fair dealing 

and personal integrity. To whatever extent the accusations 

harmed Senator Sewall's good name, the harm was done unfairly. 

Our unanimous conclusion that the allegations were unjustifiable 

will remove, I hope, whatever baseless doubt that may have been 

created by them. 

But the fact remains that, -in the minds of many, judgment 

often anticipates rather than follows a careful study of the 

evidence surrounding widely publicized charges of political 

wrongdoing. That fact· alone should lead any fair-minded person 

to find fault with the careless way in which these charges were 

brought against an innocent man. 

At a time when confidence in government is being eroded 

almost daily by carefully documented or self-admitted breaches 

of public responsibility, and even criminal behavior in high 

office, legislators have a special duty to avoid words or actions 

that might cause people to mistake honorable men for probable 

and proven wrongdoers. 



SEPARATE CO~CURRING OPINION OF REPRESENTATIVES 
LARRY E. SIMPSON AND JOHN L. MARTIN 

Representatives Simpson and Martin agree with the Committee 

opinion and Senator Brennan's concurring opinion, but believe the 

following additional statement should also be made. 

We cannot condone the manner in which Representative Sproul 

used the press to publicize the charges in his complaint, before the 

Committee had a chance to consider them, and to publish other charges 

that he was unwilling to include in a formal complaint. 

Representative Sproul first made his charge of conflict, not in 

a complaint to the Committee, the existence of which was well known 

to him, but to the press in an announcement published September 11, 

1973. He further added that "he did not know whether" the Sewall 

firm's State business had increased since the Senator became 

Chairman of the Appropriations Committe~. On the contrary, testimony 

before the committee documented that the volume of work contracted 

to the Sewall firm had steadily declined during the period 

Representative Sproul examined. In the same announcement, Representa-

tive Sproul pointed to a $10,000 check linked to dates of July 25 

and 28, and said, "I just can't imagine what could be done in two 

days that was worth ten thousand dollars." Committee investigation 

showed that the dates were only dates of the invoices paid by that 

check and were based on work extending over several months. 

Representative Sproul repeatedly protested to the Committee that 

he had not charged Senator Sewall personally with wrongdoing. His 

public statements, however, made just such charges. The day of the 

Committee's first meeting, Representative Sproul released to the 

press a letter addressed to the Committee in which he stated that 

two complaints "of a serious nature" had come to his attention 
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that, if true, would indicate Senator Sewall's dealings with the 

State had not always been lI a bove reproach." The letter did not 

say what those complaints were. One of them, as it turned out, 

was the Lukens' charge. Not only did the Committee's investigation 

reveal nothing in any way implicating either the Senator or his 

firm in the events of which Lukens complained, his letter of 

complaint did not do so. This letter was the basis for Representa-

tive Sproul's charge. The second "serious" complaint was the 

camp charge. When Representative Sproul announced these complaints, 

admittedly he had not investigated either one, yet he was willing 

to characterize both publicly as "serious" and as indicating dealings 

had not been "above reproach". These statements caused irreparable 

harm to Senator Sewall's reputation, as well as personal mental 

anguish and a considerable financial loss in defending against 

these charges, wholly without justification, as the Committee opinion 

shows. 

Representative Sproul knew his charges were vague and his 

sUbstantiating evidence poorly documented. His complaint, does 

not so much as mention them. Representative Sproul claimed to 

be using these charges as a vehicle to promote better legislative 

standards. However laudable that objective, it could scarcely 

justify the means used. 

In the interest of open debate on all questions of public 

importance, our laws give, as they should, nearly total immunity 

from civil liability for defamatory statements about persons who 

hold public office. The McCarthy era showed us that determined 

abuse of this privilege by men who acknowledge no responsibility 

and hold to no principles but their own self-aggrandizement can 
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cause incalculable damage, not only to the chosen targets, but to 

our political process and the society it serves. Repetition of 

that national experience at this critical period in the life 

of Maine would be a tragedy. Prompt and unequivocal rejection 

by the public and by our peers in the Legislature is our strongest, 

really our only, safeguard against the politics of smear and 

innuendo. We suggest that our colleagues bear this in mind. 




