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OVERVIEW OF THE LAW GOVERNING 
THE BALANCED BUDGET REQUIREMENT AND 

THE GOVERNOR'S CURTAILMENT POWER 

Summary. The curtai lrnent statute provides a short term mechanism to ensure that State government does not 
overspend its revenues in violation of the constitutional requirement that the budget be balanced, by 
authorizing the Governor to curtail_ allotments until the Legislature is able to take action to address revenue 
shortfalls. The statute has been upheld at the Superior Court level against constitutional challenge in a 
decision that affords substantial deference to the Governor in his exercise of the curtailnient power. 

The balanced budget requirement. The reqt.iireri1e1it that the $fate budget be balanced originates from the 
limits imposed oh the state ;s indebtedness by Me. Const. Article IX, § 14 (titb l ). Section 14 prohibits the 
creation of debts or liabilities on behalf of the State which iri the aggregate "at m'ly on.e time; exceed two 
million dollars.'' As noted in Attorney General Oprnion 83-S (tab 2), this provision "guarantees tbattbe 
State'$ budget will be balanced and precludes defipit fiti.anacing/' Op. Atty, Qen. 83~8i p. 2. 

'the GovetiJor~nrnthority fo curt;iil allotments. Under: 5 M,R.S.A. § l 6q8 (tab 3\ the Commissioner of 
Ad.ministra:tive & financ;:ial Services is required to report to th~ Governor ''[W]henever it a.ppea:rs ... thatthe 
anticipated income aild other available funds of the State wili not be sufficient to meet the expenditures 
authorized by the Legislat1.Jte," "a!ld to send a, copy of th::i.t report to the St!hate President and Speaker of the 
House. After receiving the report, ''the Governor may temporclrily ci.lrtctil allotments equitably 'so thilt 
expenditurt'!s will not exceed the anticipated income.and other availabie fonds." This la.ngt.iage authorizes 
(though it does not require) the Governor to curtail allotments in order to bring budgeted expenditures into 
alignment with anticipated revenues and other income. 

Statutory stll.ndard,s for exercise oftp.e curtail:rrterit p.Qwer-. Section 1668 imposes two lirpitatfon.s on 
exercise of the curtailment power: allotment otirtailmertts must be equitable; and no allotme.nt may be 
:tetm.·in.a±ei;l: by curtailment. Tb_e sta:t:ut-e'also :r.e.q.uires.that.01:irta:ilm:ents ''.U1:Sofara:s practicable, be ,made 
consistent with the intent of the Legislature i'tJ. authorizing th_ese expenditures." 

· Tbete is one jLJdicial decision providing guidapce froin the courts cpncem.fog tJ-1e interpretation and applfoation . 
of§ l 668, Butterfield v, Departme1it of I1i1>narj Seryict?S (ta,b 4), In that case; the Superior COL1rt upheld·a1_1 
80% cut to the Maine Chif d Care V ci(1cber Program which supported child care for chtldren of low income 
parents who Were working or" pursuing further edi.lcatiori.; this cut Was imposed by a curtailment order issued 
by then.Governor Jolin. McKeman oii December 31, 1990. The Court's opinion addressed a number of 
challenges to both the statute and its application to the Child Care Voucher Prog~am. 

a. In rejecting the constitutional claim of improper delegation of legislative power: ''[I]t is important to 
recognize that§ 1668 ts hardly the statutory equivalent of a constitutional line item veto provision. It is, by its 
terms, n. temporary fiscal management device. It permits the Governor to begin realignment of expend•itures to 
meet reduced revenue projections only between the time when those reduced projections are recognized and 
the later time when _the Legislature is able to act to bring projected revenues and authorized expenditures back 
into line. This legislation[§ 1668] recognizes that prompt action to curtail expenditures may be necessary once 
a shon:fall of revynues is perceived. This allows the impact of reduced expenditures to be spread over the 
longest period of rime. with conseq uenr lesser disruption than if the same shortfall had to be accommodated n 
:1 very short time at the end of the fiscal year." Bwte,jie!d opinion, pp. 4-5. 

b. On the Legislature's intent in enacting·§ 1668: "No progr:im can be terminated as a result of this allotment 
curtailment process and. theoretically. any cuts which the Governor makes in expenditures c:in be promprly 
restored by the Legislature. Thus.~ 1668 ex.tends to rhe governor no :iuthority to usurp or displace the 



Legislature's role in appropriating and expending funds,. it simply provides a device to assur_e responsible 
fiscal management of revenue shortfalls on a temporary basis, pending legislative review and ultimate 
legislative control of the expenditure process. See Statement of Pact, Senate document No. S-526, lOt" 
Legislatme (1976); 1976 Maine Legislative Re~ pp. 971-972.". Butterfield opinion, pp. 5-6 

c. On what is "equitable": "Because of the highly temporary nature of the expenditure curtailment authority 
which § 1668 extends to tbe Governor, the directive that such aUotment curtailments be imposed "equitably" is 
not so vaglle a standard as to render the statute unconstitL1tional. Essentially, this statute directs that program 
cuts must be fair, but need not necessarily be imposed equally by percentage. This recognizes the maxim that 
there is perhaps no greater unfairness thari. absolute equality mechanica'lly imposed across a broad spectrum of 
persons cir prognuns. The term "equitably" irhp i ies making of choices rather than uniform1 across the board 
equality ·sutb as would have been directed if the tenn ''equally" had been tJsed, There is the protection., 
however, that these ct1ts "equitably" imposed cannot be i:1sed as a subterfuge to, absoli:1tely terminate any 
program allotment." Ijutterfield opinion, p. 6. 

d; In conc!L1ding that curtailment of th¢ Child Care. Voucher funds was ndt ah unc.01rstitutional impounqr:nent: 
" ... there i.s a constitutional mandate that regarcfless of amounts qffunds approptiatei:I, ex.peh,ditures may not 
exceed revenues, as state borrowing ai1thority is severely r$str1cted; Me .. Con.st. Art 9, §14,;, [AJuthority 
which has been proviqed in § 1668 is simply bei'ng u-tiltzed to as:;;µre, as the Constifot1on requ1resi th.at 
e;{penditures do not exceed revenues. Absent the exfstence of§ 1668, it may well be that the e2(eCutive would 
have resp6nsibi!ity, on finding no inon.ey in the till,' to decline to make expenditures not coveted by revenues . 

. To do anything e.lse would be violative of the Constitutional duty of the execut(ve not to expend fonds in 
excess of revenues." Butterfield opinion, p. 7, · · 

e. On the deferential standard of judicial review: "Where there are entitlements; they can be enforced. But 
policy choices are more appropriately committed to elected Executive and Legislative political leadership. 
Courts havt:: only a lilnited and very deferential review of such Cho lee making ~od priority setti,o~, l:!ere t.he 
coi..ui is befog invited t.o supers.ede the Governor whq has overall policy tesponsibiiity for all state ptogtai:ps 
alid impose· a.choice regarding-expenditure•ofa.fin1t¢11.tnt>ui11·Qff.uncis.:ba$:ed:un·a0 spe6fic. -petitipn ~u-pported 
by a cotrtpeliing policy argument. Eiy the separation of powers doctrine; Art IiI,. of our Constitution, this 
choice-making is committed to the Legislature and the Oovernor.'1 

Wh?,t is an "allotment" for purposes of the curtailment statute. Title 5; s 158.2 pi;ovides·tnat 
appropriations do not become available for expenditure by state agencies until allotted upon the basis of the 
work program approved by the Governor'. The work program procedure otitlined in § l 667 essentially requires 
agencies to allot their appropriations and revenues to the four quarters of the fiscal year, classified by personal 
services, capital expenditures, and all other expenses. These agency proposals are reviewed by the Governor 
(with the assistance of the State Budget Officer), who may revise them before giving his approval. 



Maine Constitution Article IX. 

Article IX. 

General Provisions. 

Sectio·n 14; Authority and procedure for issuance of bo~ds. The credit of the 
State shall not be directly or indirectly _loaned in any case, except as provided in 
sections 14-A, 14-B, i4 .. c and 14-D. The Legislature shall not create any debt 
or debts1 liability or liabilitks; on: behalf of the State, which shall singly1 or irt 
the aggregate, with previous debts and liabilities hereafter incurred at any one 
time, exceed $2,000,000, except to suppress iri$urrection, to repel invasion, or 
for purposes of war, anc;l except for. temporary loans ·to be paid out of money 
raised by ta'<:atiort during the tisci:ilyear iri. which they are made; arid excepting 
also that whenever 2/3 of both Houses shall deem it necessary, by proper 
enactment ratified by a majority of the electors voting thereon at a gen:c:ral or 
spec;ial election, the Legislature m;iy a,uthonze the i~suance of bonds o:i;i behalf 
of the State at such times and in such amounts and for such pt1tposes as 
app'rovecl by such action; bl.it this shall not be construed to refer to any :irton.ey 
that has been, or may be deposited with this State by' the Goverru:h.eht of the 
United States, or to arty fund which the State shall hold in trust for arty Indian 
ttibe. \Vhenever ratification by the electors is essential to thci vali.dity of bonds 
to ·be issued on bebalf of the State, the question submitted to the eh;ct_Ors shall 
be accompanied by a statement setting forth the total amount of bonds of the 
State outstanding and unpaid; ~he total amount ofbortds of the State authorized 
and unissuei:l., and the totai amount of bonds o-':t the State contemplated to be 
issued if the enactment submitted to the electors be ratified. For any bo1.1d 
authorization req1.1iring ratification of the electors pursuant to this section; if 
any bonds have not been issued within 5 years of the date of n1tification, then 
those bonds may not be issued after that date·. Within 2 years after expiration of 
that 5-year period, the Legislature may extend, .by a majority vote, the 5-year 
period for an additional 5 years or may deauthorfae the bonds. If the Legislature 
fails to take action within those 2 years, the bond issue shall be considered to be 
de-authorized and no further gonds may be issued. For any bond authorization 
in existence on November 6, 1984, and for which the 5-year period following 
ratification has expired, no further bonds may be issued unless the Legislature, 
by November 6, 1986, reauthorizes those bonds by a majority vote, for an 
additional 5-year period, failing which all bonds unissued under those 
authorizmions shall be considered to be deauthorized. Temporary loans to be 
paid out of moneys raised by taxation during any fiscal year shall rtot exceed in 
the aggregate during the fiscal year in question an amount greater than 10% of 
oJl the moneys appropriated. authorized and allocated by the Legislature from 
undedicated revenues ro the General Fund and dedicated revenues ro the 
Higlrn;ay Fund for th;:it fiscal year. exclusive of proceeds or expenditures from 
the sale of bonds. or greater than l % of the total valuation of the State of 
j\faine. whichever is rhe lesser. 

I 
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I1 cp AHT)~ E~-r r1 F THE; A. TTt}E\.~"·Er G E.'i""EFL.\L 

ST.HF: HOCSE STA TIO~ 6 

Honorable Jc,l:rn Iiia.m6nd 
H6use of Rep~esentatives 
State House Station #2 
Augusta, Maine 04330 

March 2, 1983. 

Dear Representative Dia;mond: 

You have re~uested an opinion fr6m this office on the 
question of whether the state budget is required to be 
ba lanc;;e.d .. 1i.r1:de-r ,~q.~ren.t cor1 s ti tutional· anci S,ta t-Jt:ory .. · ;:,r·c--
-,.Ti s :i.ons, o.i::: whether an 2.mE;ndinent to the M=.in~ Constitution 
is necessary to aahieve that ~urpbse; ?his office conclud~s 
-that t:.e current cori:sti tLitional and st2.tl1t:bry structure 
co~templates that the state budget be balanced. 

!tis i~pOrtapt at fhe o0tset to defi~e the tetm 
"bala.nced bud-::;-et." It will be assumed, for purposes di: 
this 09inion, that a' balanced budget is one in which 
"2ro;?osed e:•:f)enditures [do] not exceed esti::nc.ted c.Vc.il-
c.ble fu.nds." Peoole e.:{ rel. oc:i1,ji2 'vr.. Ler.,.1 is, 274 N.Et2d 
87, 88 (Ill. 197lj. A review ;i our reievant constitution~l 
c.nd statutory provisions i~dicates that they contemplate a 
budgetary and appropriation process i~ which no 2e£icits 

~ai~e•s c~~stitutianal lirnit~tian on th~ incurre~ce 
c;= det,t t-~ ... t:ie St.::te h2.s t~!·= e='f-:::.ct. of e0.:::nr,!:g t~1c.t the 
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State functio:-1 on a "c.::,_sh. ba.sis. 11_!/ 
246 (Ida. 1904). Section 14 of .Art. 
provides, in pertinent part: 

See 
IX 

Stein v. Morris□~, 75 P. 
of th,~ r\12ine Constitutio11 

The Legislature shall not create any de~t 
or debts, liabilitv or liabilities, on behalf 
of the State, which shall singly, oi in ihe 
aggregate, with previous debts and liabilities 
hereafter incurred at ijny one time, exceed 
two million dollars, except to suppr~ss 
insµrrettion, to repeal invasion, or for 
the purposes of war, and except fot temporary 
loans to be paid out of ~oney raised by taxa­
tion during the fiscal year ih which they are 
made; an~ excepting also that when~ver two­
thirds of both Houses shall it necessa~v, 
by ptoper ~h~ctmeht r~tifi~d by a ~ajotlty df 
the electors voting thareon at a general or 
s;_:;ic:Cial elec:tion~ the tegislc.ture J:TI.;:.y authorize 
the issu~nce of bonds on beh~lf of the State 
at such tinies and in such amounts e.nd f9r 
such purposes a§ approv~d by such action. 

Thus, § 14 prohibits the State fto~ incurring long~term debt in. 
the amount of mdre than $2,000,000, except for certain s~ecified 
em~rgencies, without a vote of the peOple. E~ requiring·the 
State tb fUnctioh on its revenues and by prohlbitihg loans except 
under .c2.:!:efully lLni ted ci.rctEnst2nces, the Maine Cbristi tution 
guarantees that the State's budget will be bal~nced and pre~ludes 
d~ficit financing. 

The sp~cific~ st2tut~or:l .pro:/isions v.:hicn g6\7 ~·+.n tl1e .bu,:ig~tcry 
process in M~ine ar~ consistent with the mandate of Art~ IX, § 14~ 
in. that they contemplate th2.t a balanced oudget wili be submitted 
to the Legislature. 5 M.R.S.A. § 1663 1 settin9 out the stope of 
th~ budget, provides that, 

The bbdget of State Government. . shell 
set·forth all prodosed expenditures for 
th2 admi~istratio~, opera~ion and main­
tenance of the departments and agencies of 
the S~ate Government; all inte~est and debt 

1/ I~ is true t~at certain states do have beth debt limits 
~~~~1~~ t~ curs and balanced budge~ r2quirements. See, 

1~~-;-~a'.:~~l:~;~ ;~~st~la~~~.; ;~d,!e!\r~~·f st,~~~, X;r~w!,.1~~, ·t~e 
~-"To;!:::.-- t:= :t:-:e l.;..:-!.!.;~2.ge o:: ou::- bt:.:C.·.;st st.::.t.·:..:.~es. l·!.•.:.r-=:,.:- .... .:r::=r, 
~~~=~ a s~a~2 is limited i~ i~s ~ewe:!: ta i~cur ~ett, t~a~ 
st~t2 1 s t~~qe~ ~~s~ u:~i~a~el~ bala~cs i~ t~e ~~~=~ t~~T 
a~~::i:2~2~ ~~=~~c:~~=~s ~est 2~~2~ 2st~~~t~d r~v0~~2s, 
.~ __:. • ...._ ,=, • • :: -=- , · • ·- , :: .....::. - .-: i i ;-. ·...... ~ .: -;-: .: :_ ::. .... ~ ...... ";""', ..::: , .:... : .. ~ ..... 2 ~ ._:. - -. ·- .3 -:_ 2 -=: ::': :": :; !:: -= 
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redemption charges during each fiscal year 
and all ex2enditures for capital projects 
to be undertaken and executed durinq each 
fiscal yea:::- of the biennium. -

It goes on t6 require that 

the state budget. . set forth the 
anticipat~d revenues of the State Govern­
ment and any other additional mean~ of 
finan¢i~g expenditures proposed for each 
fiscal year of the biennium. 

Section 1664 of that Title requires that Part 1 of the budget 

shall embrp;c::e a g~n$ra,l !:;iudg-et sutr,m,:3.ry 
$etting forth the ~ggreg~te 1igut$$ of 
the budget irt such ~anner as to show the 
be.lanced relEitions between the total pro-
posed e~~enditures and the total anti6ipated 
revenues together with the other ~eans of 
financing the budget. 

Section 1666 of Titl~ 5 similaxly anticipates a budget b~sed an 

est;.im~tes. of the nee.::"ts· of the v-ariou.s 
d~pa.ctment.s and ~gcnci$S ·anq the- tot.al 
2.rrticipated inco'me of the state Govern­
rnent d.Urir1g tt.i.e en.suing b;ii:::.nniuJrt. 

Thus, the specific p~oVisions o~ fhe budget statutes strcngly ?/ 

su~pt,:rt t~e pre.position that Maine is to have a 'ba.J,an,:;ed budget.-=-' 

oth~r statutes d~aling with the ccn~equences of the budge~ 
pr•::)cedur.e c.lsi::} saggest a bud,Ietc.r~{ 2nd 2:.ppr?9riation prqces s 1n 

,,hich no de.fici-c.s are to occur. Secti·ons lSil and 1544 of 
Title 5 esta~lish procedures dealing with budget surpiuses. 
~o such statutes ~xist· for deficits. Section 1668 establishes 
a mi:;=t.l1c1ci for t2Ii1~or.aril~r curtc.ilinc; c.llUt;ne11.~s ~rfH::~2. it 
".::;pp-=-::·r--:s.. . tf"~a.t tl-;e c.11tici~2.ted i.ricc<r7"le an.¢ c·the~ C.\72..ilc.ble 
funds of t~e Stite will not ba sufficient to meet the ex~end-
it~res acthori:ed the 

= :-1 C .=: ~ ,_:_ , f- '.-; ~ ! 7, ~ c ·. ~, .::: --: .=.. ;:J :: ~:: i-1 r ::: t .s. t ~.l -t: ~ s !:. e 2. ::- s .=. E ::. = = n. 1.; 
si.::-~.:..;_~:::-:_::.~:- t_:) l~~:1;·~.=.•.;2 f~u.n(~ i~ <)~~'""lcr :::.-::.~ts.s 1 

,_ •• :1~.::: ... ..1..-

t~t~~~3 ~~~=~ ~2s ~e~~ c~sract~r~=ad ~~ t~e cc~~t5 as 



The specific constitutional and statutor.:::r pro-vis ions 
discussed herein therefore have the practical effect of 
requiring this St2te to function on a balanced budget. I 
hope this information ad¢resses your concern. Please do not 
hestit2te to·c~ll en us if this office cart be of further 
ser\;' ice. 

JET/2c 

---J 
,' 
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. Whenever it appears to the Commissioner of Administrative_· and 

ISC aimer p· . l s . . . l h . . d . . d l . ·1 bl f d f mancia erv1ces t 1at t · e ant1c1pate mcome an ot 1er avm a e un s o 

Revisor's Office 

Maine Legislature 

the State will not be sufficient to meet the expenditures authorized by the 
Legislature, the commissionet shall so report in -writing to the Governor, 
and shall seild a copy of the report to the President of the Senate and the 
Speaker of the House and the majority- and minority leaders of the Ser1ate 
and House. After receivlhg the report, the Governor may temporarily curtail 
allotments equitably so that expenditures will not exceed the aµticipated 
income and other avail.abie funds. No allotment tnay be tertrtinafod pursuant 
to this seetion;, Any curtailment of aliotments must, insofm' as practicable, 
be made c;:onsistent with the intent of the Legislature in authorizing tbese 
expenditures. [ 19 91 , c . 7 8 □ , pt . Y , § 4 9 ( am d ) , ] · 

The Governor shall immediately upon the curtailment of any allotment, 
notify the President of the Senate and the S peaket of the House and the 
majority and minority leaders of the Senate and Hol;lse of the specific 
_allotments curtailed, the extent of curtailment of e·adi allotment and the 
effect of each curtailment on the objects ai1.d purposes of the pro grain so 
affected. [ 19 7 5 , c . 7 71 , § 7 7 - A < n e w ) • '.Il 

s e ct i o n H i. s t o r y : 
PL 1975-, Ch- 771, 
PL 1985', Ch- 785, 
PL 1991, Ch. 780, 

§77-A-<NEW), 
§A59 CAMD). 

§Y49 <AMD) • 

The Revisor's Office cannot provide legal advice or interpretation of Maine law to 
the public. If you need legal advice, please consult a qualified-attorney. 

Office of the Revisor of Statutes 
7 State House Station 

State House Room 108 
Augusta, Maine 04333-0007 
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STATE OF 1'-:1A.INE 
KENNEBEC, SS. 

HEIDI BUTTERFIELD, et al., 

Plaintiffs 

v. 

DEPARTMENT OF H0Mi1.N SE~VICES, i 

Defendants 

) 
) 
) 

) 

) 

) 
) 

) 
) 

SUPERIOR COURT 
CIVIL ACTIOl,J 

DOCKET NO. CV-91-29 

OPINION AND ORDER 

This matter is before the cburt on plaintiffs' Complaint and 

Motion seeking a preli~inary injunction to prevent termination of 

payments for approximately 700 ·chiidren whose child cc.re is 

supported by the Maine Child Car;_e Voucher· Prograni. , Without 

objection, the court h2.s approved plaintiffs' rt'.otion to join as a 

class of plaintiffs all persons whose parti~ipatloh in the Voucher 

Program is being terminated as a result of spending c~ts fmposed 

by the Department of Hum~n Services in order to meet its reduced 

allotment. 

The Maine Child Care Voucher Program supports child care for 

children of low income parents who .are wo~king or advancing th~ir 

Without the Voucher rrogram, many 0f t~ese lo~-inccme 

the Si.1lL 

f<c::!..,.j__!c.l1, .Jr:. 2~:::!1.i c:,:Jrn1ni5si . .:·ne~ F~ollin T. ~-, .. es ,.::,£ tl-12 De:J,S.:c~:nent: c):: 
~urnc.!1 2e~- .. ~-=-•:::e.:;, i.:i. t.!;.-2:i~- c•'f=i.ci..::.l .. -:..s.r:2~cit~ss, 3.3 cle=:2r1cL::..:1-c.s. ".::!2 

._ ·- , ..... 
.. - ... ·-
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parents would have to terminate their jobs or education programs 

in order to care for their children. As a result of reduced t~ird 

quarter allotments the Department of Human Services-imposed as a 

result of an executive order of the Go~ernor dated December 3 1. 
- I 

1990; U1e Child Care Voucher Prograrn 1 which is suppo:i;-teci by the 

Genetal Fund, is being reduced by approximately 80%. 

has been authoiized by legislative appropriati6n. 

The reduced allotments have been impo~ed by executi~~ order 

utilizing as authority 5 M,R.S.A. § 1668. 

provides that where it appears tha_t -anticipated revenues wil.:.. be 

insufficient to cover expenditures authorized by the legisl~~ive 

appropriation process, the Commissioner of Finance· must notif~- the 

Governor and the Legislature. Then the Governor "may teinpoa. = ily 

curtail allotments equitably so that e:-::p.e,nditu.res ,vill not e:c:::eed 

the anticipated incomE: and other available fl.irids." In ctdditic·.:-. to 

equitable curtailments, the law provides that: "No ailottnent m.sy 

be terminated pursuant to this section." Section 1668, 

pertinent p~rt, r~ads as follows: 

Wheneve:>: it appears to the Commissioner of Fin2.nce 
that the anti~ipated income and other available funds of 
the State will not be sufficien~ to meet the 
expendicures authorized by the Legislature, he shall so 
report i~ writing to the Governar 1 and shall send a ccpy 
o;: -::.L:.e :.:-epc:ct t:.J tl-1e. :- ___ ::,.:..\=lLn: __ ()f the :3en2.tr-:: a..:-,,:3 -::1e 
S p e .:;. k. e ::- o £ ~ ~1 e H o u S e ~ n d. t h e ma. j o r i t ~; a f'n-=l !TI i n C· ~ i. :: ~; 

:c •~!_='1C' r~ , the 1~,.:yve ::- n C) r iTla ~; t e:"0.r·c r.3. r .:..1 y ·::'....:.::- ~ 3-.:... .i .s.. ~ .J.. . .::t !Tle !~:. .3 
~ ,-n 1 - - ::: r-. J ~... 3 !=· t ~~~:: C. ·,•.·r-~ r; (i ~ ;_ u ·.- e -~ ·,•i ill n C·t ..:::. ._; ,.-. ,:::_ ....::..--! : ~/.-= 

:::;1 7 .:1-~?=--==-,~ inc .. ::·:ne 2.n,~: •::t~e= a.-.1.-=..:.:.;:.S.".._:=: :c·..2~:_1s. n .. :. 

in 
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The Legislature must be immediately notified of curtailments. 

Plaintiffs essentially seek to enjoin the actions of the 

Department of Human Services taken with regard to the Maine Child 

Care Voucher Program pursllant to this statute. 

preliminary injunctiort, plaintiffs ~u~t demonstrate four things: 

1. That they will be iirep~rably irtju:ted by the challe~ged 

action, 

·2. That they have a reasortable likelihood of success on the 

merits of· theii claim, 

3. That a balancing of the harms from n,:jt issuing the 

injunctibn compared ~ith the harms of issuing the injunction tips 

pl~intiffs in their favorr and 

4. That the public interest will not be adversely affected 

by issuanc~ of the injunction. 

D.eo2.rtment .of Env,ronrnenf-al. Protect1on v. Emerson, 563 A;2d 762, 

7 68 (Me. 19 9d) ; Ina:taham v. Oniversitv of Maine Clrono ·, 4 4 l 

A. 2d 691, 693 (Me. 1982). 

At pre-hearing conference held on January 14, 1991, the S::.ate 

agreed that there is no dispute that the members of the plaintif~ 

class will be irreparably inj~red by termination of the voucher 

Many class membe=s will be required to t~~~inace ~00s 

LD cc.re 
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the merits. Plaintiffs make fi~e claims for relief which must be 

examined in this detern\inatidn. 

First, plaintiffs assert that actions taken pursuant to 

5 M.R.S.A. § 1668 are invalid: because § 1668 amounts to an 

improper and standardless delegation of L~gislative powsr to the 

Executive. 

Second, plaintiffs contertd that ~ctions pursuant to 

§ 1668 are invalid because they represent ~n ill$g~l impouni~ent 

of funds, contrary to the direction of the. Legislature in the 

appropriations process. 

Third; plaintiffs assert. that imposing art 80 90 cut ir, the 

Child Cc.i;-e Voucher Program while imposing no' cl.its or s ignific2:"1 t 1 7' 

lessef cuts in other programs viola~es the pr6visions of§ !66~ 

that a.:!..lot.ments 'be .cu.::-ta.iled "equitably". 

Fourth 1 plaintiffs contend that the act ions with respec:. to 

· the Maine Child Care Voucher Program ctre improper because c:.hey 

amount to a termination of the program contrary to the direccion 

of§ 1668 that.: "No allotment may be termin2.ted . II 

F i:fth, plaintiffs allege thct this 

"cc)nsistent \•lith the ir1tent of tic LE: 1Jislatur-~." 

The five claims will be examined in order. 

It _..:; I 

..:. . ··- ::.:. f~ .• ·i .: - •• - - ~ 
-

.__ t-=:~nc:::, 2:- a.~-·.: 

- . -..::. .,., --- - .,,. 
.:;·._ .- - - -· ·-- -

- -

cut is 

In e~amining the 

- . -
Z° :_ ::•::-:'"-.~ :11..::.li.::..•:!,-::: ... -:::~~:_ 
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time when those redticed projections are recognized and the later 

time when the Leg·islature is able to act to bring p:cojected 

revenues and authorized expenditures back. into line. 

legislation ~ecognizes that prompt acti6n to.curtail expenditures 

may be neces~ary dnce a shortfall of rev~nue~ is perceived. This 

allm·iS the .impact of reduced expendi t u:ces to be spread over the 

longest period of ti~e, with consequent less~r disruption than if 

the same shortfall. had to be accommodated in a very short time at 

the end of the fisdal year. 

Section 1668 also recognizes that the Legislature is not a 

body which can act instantly. :tt must convene and then give 

matters due delibe~ation: Such delibe.r:::.t ions may nece ss2.:.:cily b~ 

extended when ari apparent revenue shor.tfall re.quires re-

programs in the state budget. Section 1668 suppo:cts the 

legislative process by ~1100ing this priority reallocation debate 

to occur rationally and thoroughly, without time pressures for 

immediate action. 

No program c2.n be te:crninate:d as a :cesult of this allotment 

curtailment process and, thec)reti.cally 1 an\t cuts \vhi(:h the 

Governor makes i:-i e:xpenditu::e:s c.s.n be ::_::,:;:-.:::,mptly :cest,:)reci by t:te 

1_ , .. .,' 
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expenditure process. See Statement of Fact, Senate Document No. 

S - 5 2 6 1 0 7 th Leg i s la tu re ( 1 9 7 6 ) ; 1 91 6 Ma i n e LP a i s 7 at 1 v e . Rec o r cl pp . 

971-972. This does not amount to an unconstitutional delegation 

of legislative authority. 

Because of the highly temporar~r nature, of the e.xpendi ture 

curtailment authority which § 1668 extends to· the Governor, the 

directive that such allotment ~1..n:tailments be. imposed "eq~itably" 

is· not ,so vague a standard 2.s to Ln.e statute 

unconstitutional. Essentially, this statute directs that pr6gram 

cuts must be fair, but need not nec~ssarily be imposed equally by 

pe rcenta•]e. This re6ognizes the maxim that there is perhaps no 

greater unfairness than c.bsolute equality mechanice.lly imposed 

across a broad spe¢tr4m of persons. or programs. . "The term 

11 ecp.:1itcbly" impl-ies making of choices rather tha:n uni-£cirm, across 

the board equality such as would have been dire~ted if th~ term 

"equally" had been used. There is the protection, ho,..iever, tl1at 

these cuts "equitably II imposed cannot be used as a subterfuge to 

absolutely terrni~ate any program allotment. 

The court also deter~ines that there is no unconstitutional 

or illegal impoundment, violative of th~ appropriatio~s prac2ss, 

in implementation of 

.. - - . -. ~ ·::::: ______ ..,. __ .. _,..., 

the allotmen::: curtailmen~s purs~c.nt to 

- ....... ... - ....... ..:.... 



expenditures, there was no question of· availability of funds to 

make the expenditures: 

The inst~nt case presents a very different situation than the 

"impoundment" cases of the early 1970's. No one disputes the 

existence of the shortfall. There is no issue of a claimed 

shortfall being used as a pretext to cut disf2,vored programs. 

Fu rt her, there is a constitutional mandate that rega.tdles s of 

amounts of funds appropriated, exp.enditures may not e:-~ceed 

revenues, as state borrowing authority is severely restricted, Me. 

Const. Art. q 
_, I § 14. This necessarily implies that \·there 

projected revenues are less than authorized e:•~penditur2s 1 some 

entity must decide not to make commitments that cannot' be backed 

up .with revenues. In.<;,tead, authority which has been provided in § 

1668 ·is simply being utilized to assure, as t:--1e Constitution 

requires, that expenditures do not exceed revenues. Abser1t the 

existence of § 1668, it may well be that the executive would have 

responsibililty, on finding no money in the till, to decline to 

m~ke expenditures not covered by revenues. To do anything else 

would be violative of the constitutional duty of the executive not 

Acco~d.i:1-gly, the cc·urt 

finds the impoundment cases and cl2~ms raga=ding improper 

im~oundments i~~p~licabl~ to th~s situa~icn. 

=- ·, ~ .,:---:--~--:-
_ .. __ -''--•II•....,..-~-..... 

. -~ .: - :. -: - ::. .; ~ ...... --·-----~- .... ..!..... =· ;' ') 
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The court now turns to the question of whether the 

curtailmeht process, ~s applied to the.Child Care Voucher Program, 

is violative of the· "equitably", "no termination" or "legislative 

intent" provisions of § 1°668. Before addr.essing those issues 

directly, the court must first· exc!-mine the standard of revie,..i 

which the court will apply to its determinations. 

Courts regularly take actions requirihg e~pertditure of public 

funds. Those actions are ge~erally taken i~ areas wher~ th~ court 

finds a r~gulatory, statutory or constitutionJl entitlement to or 

mandate fdr exp~nditur~s. However, this c2.se is pras·ented in a 

slightly different posture than most en::itlement or mar:dat:e 

enforcement cases. There is an appropr ic:.t ion author i z iw; the 

e:-:penditure of gene:tc;J.l. fu-hds fo1; the Child Care Voucher ?_r:og~c.::i. 

However, the program is not an "entitleme-r,t" ·-p-rogca.ni as such. 

benefits are disci~tionary subject only to g~neral requiieme~ts of 

nondiscrimination and fairness in application. !'-To oart icu 12.::: 

person could claim or enforce ~ntitl~ment to progra~ benefits or 

to program benefits at a specific levei. In fact, it is p:::-ecisel~1 

because this prog:::am is not an entitlement p rograrn L1a t, a.3 ti1e 

Dep2.rtment of Human Services indicc.t:ecl at 
. . 
nea::.~~r1g, this 

hes t,? .. ke11 a hec.-c..rie.:::- 11 l'lit'r th~n larger en::itlement· 1-)rog:c.s.ms :-0 

::-· •.·..:::.:·•.•~-;- -: --
·- -- - - - - - · -
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a finite .amount of funds which are insufficient to pay the total 

of the expenditures authorized by all General Fund appropriations . 

. Accordingly, if the court determines to require expenditure of 

pa rt. or . a 11 o f t he au t ho r i z e d but not a 11 o t t e d f u n d s . for chi 1 d 

care vouchers, there 1-:ill necessarily be a greater shortag_e of 

funds available for other General Fund supported p_rograms. In 

effect, the court would ictvolve itself in making choices, ovet the 

entire range of General Fund supported programs as to l·ihich 

programs are entitled to support and which are not. Certainl~,, on 

a case-by-case bas _is; it may be possible to make a particularly 

compe 11 ing claim that certain curt ailed expenditures should be 

speht for the public good. 1hat is clearly the case here. l·.S a 

matter of policy, th~ case for cohtintlation of full expenditures-

Ho\.Jever, the policymakers who have responsibility to make these 

choices at the executive or legislative level have a qeneral 

overview and mandate to consider and establish priorities for all 

of thq programs supported by the General Funq. That is a role for 

which courts a.re particularly ill suited. Courts respond tc, 

spe·cifi\: cla.i!lls r~gc.rdi.n(; specific: case.s. Where there are 

entitlements, they cc..n be enf(Jr,.:::ed. But policy c~oices are more 

_..,, - .. -· 
-._:,;1.- -

~. ;""~ -,- ·:: - . --·-~-- .... ...,__ -
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impose a choice regarding expenditure of a finite amount of funds 

based on a specific p_etition supported by a compelling policy 

argument. By the separation of powers doctririe, Art. III, of our 

Constitutioo, this choice-making is committed to the Legislature 

and the Governor. The choice as to Nhether a finite amount of 

funds is more approximately spent on full fundin~ for child care 

vouchers, correctional programs, health care, fish hatcheries or 

regulating hairdressers is constitutionally committed to the 

elected political leadership of the State. 

The ~ourt ~ay review the process by which choices are ~ade '.t: l J.. 

ther~ are legal flaws in .the process by, for example, implementin9 

the process in a discriminatory m2.n.rier violative of provisions. 

such as Article I, § 6A of the Maine Constitution or the Maine 

Huma~ Rights Act, 5 M.R.S.A. § 4~51 et seq, The court may ~eview 

the process if the mandate of the pEdcess in this cc.se the 

mar.date of § 1668 for broad based cuts· "equitably" distributed is 

violated by, for example, focusing all cuts· on one or very few 

programs. such lega.lly significant. flc.ws in the 

allocation process do not appear on the recorci t'hc.t !1cs .been 

developed in this case. 

be~ng termina~ed. If the Child Care Voucher Program was being 

·- .- .·• .. -· - . :,.... ·-...:... - - . - •' ....... _. ·- - -- . 

- ;..::_ ·--' _, ·::: - -- --···------..--·- -·. ·- - - .. --.:..:: __ _ -- ·- ·- - - ::: - -· ' -
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which the political leadership which h~s general responsibility 

for allocating priorities and making choices may impose without 

inference by ·the court. 

The court also finds. no violation of legislative intent in 

the allotment curtailment that has been imposed. The Legislature 

has given other ptogr~ms higher prioilty b~ creating entitle~ent 

to their benefits, The greater cuts to this program, to pres~rve 

the entitlement ptbgrams, recognize that legislative priority. 

Courts involve themselves only reluctantly in what 2.re 

ultimately political decisions and then respond only to specific 

flaws in the decision-making process to address the fla,·1 or to 

enforce a specific entitlement. As the court cannot find ( l) a 

legally significant flaw, such as bias, in application c:: the 

e.llc-tment cL~rt:2.2.lment pro.cess or .(2) ·a:n entitlement of a spscific 

person, or class of pers·ons, to a SpE;_cific expenditure or a 

specific level of expertditure, or (3) clear violati6rtS of sp~cific 

language of§ 1668, the court dbes not involve itself furthe~ in 

tbe process. This necessarily deferential standard of review is 

m2.nd2.ted by the essentially political nature of the decisions 

which must be made curtailing allotments across the board, i~ an 

~ell be:ow those necessary to support all authori~ed expenc~:~res. 

:':"""" '=' - •""'s:,:!. 
• -~ \ ... __, - ,._,. !---
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Therefore the court orders and the entry ~hall be: 

Pl~intiffs' Motion for Preliminary Injunction DENIED. 

DATED: ( 
f; 

January __ (, 1991 




