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Attached are documents summarizing the law governing the Governor’s curtailment powers. If
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OVERVIEW OF THE LAW GOVERNING ~YOUSTA, wE 04333
THE BALANCED BUDGET REQUIREMENT AND
THE GOVERNOR’S CURTAILMENT POWER

Summary. The curtailment statute provides a short term mechanism to ensure that State govérnment does not
overspend its revenues in violation of the constitutional requirement that the budget be balanced, by .
authorizing the Governor to curtail allotments until the Legislature is able to take action to address revenue
shortfalls. The statute has been upheld at the. Superior Court level against constitutional challenge in a
decision that affords substantial deference to the Governor in his-exercise of the curtailment power.

The balanced budget requirement. The requirement that the State budget be balanced originates from the
limits imposed on the state’s indebtedness by Me. Const. Article IX, § 14 (tab 1). Section 14 prohibits the:
creation of debts or liabilities on behalf of the State which in the aggregate “at any one time, exceed two
million dollars.” As noted in Attorney General Opinion 83-8 (tab 2), this provision “guarantees that the

- State’s budget will be balanced and precludes deficit ﬁnanacing.” Op. Atty. Gen. 83-8, p. 2.

The Governor’s authority to curtail allotments Under 5 M.R.S.A. §1668 (tab 3), the Commissioner of
Administrative & Financial Services is required to report to the Governor “[w]henever it appears...that the
_ anticipated income and other available funds of the State will not be sufficient to meet the expenditures
authorized by the Legislature,” and to send a copy of that report to the Senate President and Speaker of the
House. After receiving the report, “the Governor may temporarily curtail aliotments equitably so that
expenditures will not exceed the anticipated income and other available funds.” - This language authorizes
(though it does not require) the Governor to curtail allotments in order to bring budgeted expenditures into
alignment with anticipated revenues and other income.

Statutory standards for exercise of the curtailment power. Section 1668 imposes two limitations on
exercise of the curtailment power: allotment curtailments must be equitable, and no allotment may be
terminated by curtailment. The statute also requires that curtailments “insofar as practlcable be made
con31stent with the intent of the LCnglﬂtUIC in authorizing these expenditures.” :

There is one judicial decision providing guidance from the courts concerning the interpretation and application

of §1668, Butterfield v. Department of Human Services (tab 4). In that case, the Superior Court upheld an

80% cut to the Maine Child Care Voucher Program which supported child care for children of low income

parents who were working or pursuing further éducation; this cut was impos‘ed by a curtailment order issued

by then Governor John McKernan on December 31, 1990. The Court’s gpinion addressed a number of
-challenges to both the statute and its apphcatlon to the Child Care Voucher Program.

a. In rejecting the constitutional claim of improper delegatlon of legislative power: “[I]t is important to
recognize that §1668 is hardly the statutory equivalent of a constitutional line item veto provision. It is, by its
terms, a temporary fiscal management device. It permits the Governor to begin realignment of expenditures to

meet reduced revenue projections only betweensthe time when those reduced projections are recognized and
the later time when the Legislature is able to act to bring projected revenues and authorized expenditures back
into line. This legislation [§1668] recognizes that prompt action to curtail expenditures may be necessary once
a shortfall of revenues is perceived. This allows the impact of reduced expenditures to be spread over the
longest period of time, with consequent lesser disruption than if the same shortfall had to be accommodated n
a very short time at the end of the fiscal year.” Butterfield opinion, pp. 4-5.

b. On the Legislature’s intent in enacting §1668: “No program can be terminated as a result of this allotment

curtailment process and, theoretically, any cuts which the Governor makes in expenditures can be promptly
restored by the Legislature. Thus, §1668 extends to the governor no authority to usurp or displace the
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Legislature’s role in appropriating and expending funds, it simply provides a device to asédxe 1espon51ble
fiscal management of revenue shortfalls on a temporary basis, pending legislative review and ultimate

legislative control of the expenditure process. See Statement of Fact, Senate document No. S-526, 107"
Legislature (1976); 1976 Maine Legislative Record pp. 971-972.” Butterfield opinion, pp. 5-6

c. On whatis “equitable”: “Because of the highly temporary nature of the expenditure curtailment authority
which §1668 extends to the Governor, the directive that such allotment curtailments be imposed “equitably” is
not so vague a standard as to render the statute unconstitutional, Essentially, this statute directs that program
cuts must be fair, but need not necessarily be imposed equally by percentage. This recognizes the maxim that
there is perhaps no greater unfairness than absolute equality mechanically imposed across a broad spectrum of
persons or programs. The term “equitably” implies making of choices rather than uniform, across the board
equality such as would have been directed if the term “equally” had been used. There is the protection,
however, that these cuts “equitably” imposed cannot be used as a subterfuge to absolutely terminate any
program allotment.” Butterfield opinion, p. 6.

d. In concluding that curtailment of the Child Care Voucher funds was not an unconstitutional impoundment:
“...there is a constitutional mandate that regardless of amounts of funds appropriated, expenditures may not
exceed revenues, as state borrowing authority is severely restricted, Me. Const. Art. 9, §14... [A]uthority
which has been provided in §1668 is simply being utilized to assure, as the Constitution requires, that
expenditures do not exceed revenues. Absent the existence of §1668, it may well be that the executive would
have responsibility, on finding no money in the till, to decline to make expenditures not covered by revenues.
To do anything else would be violative of the constitutional duty of the executive not to expend funds in
excess of revenues,” Butterfield opinion, p. 7.

e. On the deferential standard of judicial review: “Where there are entitlements, they can be enforced. But
policy choices are more appropriately committed to elected Executive and Legislative political leadership.
Courts have only a limited and very deferential review of such choice making and priority setting. Here the
court is being invited to supersede the Governor who has overall policy responsibility for all state programs
and impose a choice regarding expenditure of a finite amount of funds based on a specific petition supported
by a compelling policy argument. By the separation of powers doctrine, Art. 11, of our Constltutlon this
choice-making is committed to the Legislature and the Governor.” :

,What is an “allotment” for purposes of the curtailment statute. Tltle 5,§ 1582 prov1des that
appropriations do not become available for expenditure by state agencies until allotted upon the basis of the
work program approved by the Governor. The work program procedure outlined in § 1667 essentially requires
agencies to allot their appropriations and revenues to the four quarters of the fiscal year, classified by personal
services, capital expenditures, and all other expenses. These agency proposals are reviewed by the Governor

~ (with the assistance of the State Budget Officer), who may revise them before giving his approval.

Prepared by the Office of the Attorney General
June 18, 2002



Maine Constitution, Article IX, § 14

Section 14, Authority and procedure for issuance of bonds. The credit of the State shall not be directly
or indirectly loaned in any case, except as provided in sections 14-A, 14-B, 14-C and 14-D. The
Legislature shall not create any debt or debts, liability or liabilities, on behalf of the State, which shall
singly, or in the aggregate, with previous debts and liabilities hereafter incurred at any one time, exceed
$2,000,000, except to suppress insurrection, to repel invasion, or for purposes of war, and except for
temporary loans to be paid out of money raised by taxation during the fiscal year in which they are made, .
and excep't' for loans to be repaid within 12 months with federal transportation funds in amounts not to '
- exceed 50% of transportation funds appropriated by the Federal Government in the prior federal fiscal
year; and excepting also that whenever 2/3 of both Houses shall deem it necessary, by proper enactment
ratified by a majority of the electors voting thereon at a general or special election, the Legislature may
authorize the issuance of bonds on behalf of the State at such times and in such amounts and for such

- purposes as approved by such action; but this-shall not be construed to refer to any money that has been,
or may be depos’i"ted with this State by the Government of the United States, or to any fund which the
State shall hold in trust for any Indian tribe. Whenever ratification by the electors is essential to the
validity of bonds to be issued on behalf of the State, the question submitted to the electors shall be
‘accompanied by a statement setting forth the total amount of bonds of the State outstanding and unpaid,
the total amount of bonds of the State authorized and unissued, and the total amount of bonds of the State
contemplated to be issued if the enactment submitted to the electors be ratified. For any bond
authorization requiring ratification of the electérs'pursuant to this section, if any bonds have not been
issued within 5 years of the date of ratification, then those bonds may not be issued after that date. Within -
2 years after expiration of that 5-year period, the Legislature may extend, by a majority vote, the 5-year
period for an additional 5 years or may deauthorize the bonds. If the Legislature fails to take action within
- those 2 years, the bond issue shall be considered to be deaufhorized and no-further bonds may be issued.
For any bond authorization in existence on November 6, 1984, and for which the 5-year period following
ratification has expired, no further bonds may be issued unless the Legislature, by November 6, 1986,
reauthorizes those bonds by a majority vote, for an additional 5-year period, failing which all bonds
unissued under those authorizations shall be considered to be deauthorized. Temporary loans to be paid

* out of moneys raised by taxation during any fiscal year shall not exceed in the aggregate during the fiscal

year in question an amount greater than 10% of all the moneys appropriated, authorized and allocated by
the Legislature from undedicated revenues to the General Fund and dedicated revenues to the Highway

Fund for that fiscal year, exclusive of proceeds or expenditures from the sale of bonds, or greater than 1% .
of the total valuation of the State of Maine, whichever is the lesser.
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REQUESTBY: |

[*1] Honorable John Diamond
House of Representatives
State House Station #2
Augusta, Maine 04330

OPINIONBY:
. JAMESE. TIERNEY, Attorney General

OPINION:-

You have requested an opinion from this office on the question of whether the state budget is required to be ba-
lanced under current constitutional and statutory provisions, or whether an'amendment to the Maine Constitution is ne-
cessary to achieve that purpose. This office concludes that the current constltutlonal and statutory structure contem-
plates that the state budget be balanced.

It is 1mportant at the outset to define the term "balanced budget." It will be assumed, for purposes of this opinion,
that a balanced budget is one in which "proposed expenditures [do] not exceed estimated available funds." People ex
rel. Ogilviev. Lewis, 274 N.E.2d 87, 88 (Ill. 1971). A review of our relevant constitutional and statutory prov1510ns in-
dicates that they contemplate a budgetary and appropriation process in which no deficits occur.

Mame s constitutional limitation on the incurrence of debt by the State has the effect of ensuring that the * State
_function on a "cash basis." nl See Stein v. Morrison, 75 P. 246 (Ida. 1904). Séction [*2] 14 of Art. IX of the Maine
Constitution provides, in pertinent part:

The Legislature shall not create any debt or debts, liability or liabilities, on behalf of the State, which shall singly,
or in the aggregate, with previous debts and liabilities hereafter incurred at any one time, exceed two million dollars,:
except to suppress insurrection, to repeal invasion, or for the purposes of war, and except for temporary loans to be paid
out of money raised by taxation during the fiscal year in which-they are made; and excepting also that whenever
two-thirds of both Houses shall it necessary, by proper enactment ratified by a majority of the electors voting thereon at
a general or special election, the Legislature may authorize the issuance of bonds on behalf of the State at such times
and in such amounts and for such purposes as approved by such action. . . .

Thus, § 14 prohibits the State from incurring long-term debt in the amount of more than $2,000,000, except for certain
specified emergencies, without a vote of the people. By requiring the State to furiction on its revenues and by prohi-
biting loans except under carefully limited circumstances, the Maine Constitution guqrantees [*3] that the State's
budget will be balanced and precludes deficit financing.

nl It is true that certain states do have both debt limits similar to ours and balanced budget requirements.
See, e.g., Colo. Const., Art. X, § 16, and Art. X1, § 3. The language of the balanced budget provisions, howev-
er, is similar to the language of our budget statutes, Moreovér, where a state is limited in its power to incur
debt, that state's budget must ultimately balance in the sense that anticipated expenditures must equal estimated
revenues, because, under such limitations, the need for state debt must be anticipated by the legislature.
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The specific statutory provisions which govern the budgetary process in Maine are consistent with the mandate of
Art. IX, § 14, in that they contemplate that a balanced budget will be submitted to the Legislature. 5 M.R.S.4. § 1663,
setting out the scope of the budget, provides that,

The budget of State Government . . . shall set forth all pfoposed expenditures for the administration, operation and
maintenance of the departments and agencies of the State Government; all interest and debt redemption charges during
each fiscal year and all [*4] expenditures for capital projects to be undertaken and exeucted during each fiscal year of
the biennium, 4

It goes on to require that

the state budget ... set forth the ant1c1pated revenues of the State Government and any other additional means of
financing expénditures proposed for each fiscal year of the biennium.

Section 1664 of that Title requires that Part-1 of the budget

shail embrace a general budget summary setting forth the aggregate figures of the budget in such manner as to
show the balanced relations between the total proposed expenditures and the total anticipated revenues together with the
other means of financing the budget. . . . ‘ :

Section 1666 of Title 5 similarly anticipates a budget based on

estimates . . , of the needs of the various dcpartmcnts and agencies and the total anticipated income of the State
Government durmg the ensuing biennium.

Thus, the specific provisions of the budget statutes strongly support the proposition that Maine is to have a balanced
budﬂet n2

n2 Indeed, the language of our statutes bears a strong similarity to language found in other states' constitu-
tions which has been characterized by the courts as requiring a balanced budget. See, e.g., Mass. Const., Art. 63,
§ 2; Opinion of the Justices, 376 N.E.2d 1217, 1225 (Mass. 1978). See, n. 1, supra.
[*5]

Other statutes dealing with the consequences of the budget procedure also suggest a budgetary and appropriation
process in which no deficits are to occur. Sections 1511 and 1544 of Title 5 establish procedures dealing with budget
surpluses. No such statutes exist for deficits. Section 1668 establishes a method for temporarily curtailing allotments
‘where it "appears . . . that the anticipated income and other avallable funds of the State will not be sufficient to meet the
expenditures authorized by the Legislature." :

The specific const1tut1ona1 and statutory provisions discussed herein therefore hiave the practical effect of requiring -
this State to function on a balanced budget. I hope this information addresses your concern. Please do not hestitate to
call on us if this office can be of further service.

Legal Topics:
For related research and practice materials, see the following legal topics:

Constitutional LawAmendment ProcessGovernmentsState & Tenitorial GovernmentsGeneral OverviewTax LawFeder-
al Income Tax. ComputationTax AccountingGeneral Overview



Title 5, §1668, Temporary curtailment of allotments

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we do require that you include the following
disclaimer in your publication:

All copyrights and other rights to statutory text are reserved by the State of Maine. The text included in this publication reflects changes made through
the Second Regular Session of the 122nd Legislature, and is current through December 31, 2006, but is subject to change without notice. It is a version
that has not been officially certified by the Secretary of State. Refer to the Maine Revised Statutes Annotated and supplements for certified text.

The Office of the Revisor of Statutes.also requests that you send us one copy of any statutory publication you may produce. Our goal is not to restrict
publishing activity, but to keep track of who is publishing what, to identify any needless duplication and to preserve the State's copyright rights.

PLEASE NOTE: The Revisor's Office CANNOT perform research for or provide legal advice .or
interpretation of Maine law to the public. If you need legal assistance, please contact a qualified
attorney.

§ﬁ 668. Temporary curtailment of allotments”

Whenever it appears to the Commissioner of Administrative and Financial Services that the anticipated income and other available
funds of the State will not be sufficient to meet the expenditures authorized by the Legislature, the commissioner shall so report in writing
to the Governor, and shall send a copy of the report to the President of the Senate and the Speaker of the House and the majority and
minority leaders of the Senate and House. After receiving the report, thé Governor may temporarily curtail allotments equitably so that
expenditures will not exceed the anticipated income and other available funds. No'allotment may be terminated pursuant to this section. -
Any curtailment of allotments must, insofar as practicable, be made consistent with the intent of the Legis!ature in authorizing these
expenditures. [1991, c.. 780, Pt. Y, ‘§49 (amd).]

A The Governor shall immediately upon the curtailment of any allotment, notify the President of the Senate and the Speaker of the
House and the majority and minority leaders of the Senate and House of the specific allotments curtailed, the extent of curtailment of each

~ allotment and the effect of each curtailment on the objects and purposes of the program so affected. [1975, <. 771, §77-A
(new) .} i :

PL 1975, Ch. 771, §77-A (NEW).
‘PL 1985, Ch. 785, §A59 (AMD).

PL "1591, Ch. 780, §Y4S (AMD).

Text current through December 31, 2006, document created 2006-10-31, page 1.
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STATE OF MAINE ) 4 SUPERIOR COURT
KENNEBEC, SS. CIVIL ACTION
' DOCRET NO. CV-91-29
HEIDI BUTTERFIELD, et al., B
: )
Plaintiffs )
)
v ) ‘OPINION AND ORDER
) :
DEPARTMENT OF HUMAN SERVICES, )
: ")
Defendants )
This matter is Dbefore the_cdurt‘on plaintiffs' Complaint and

Mot icn seeking a prellmlnalv 1njunctlon to prevent termination cof
p"”ments for 'approximately 700 children whose -chiid cere 1is
supportéd by the Pminé Child Care VOucheﬁ Prégram. Without
objection, the court has approved plaintiffs' motion to join as

class of plaintiffs all persons whose pariicipatién in the Vouche
.Program is being terminated.as a result of spending cuts imposed

by the Department of Human Services in order to meet its reduced

-~

allotment.

The Maine Child Care Voucher Program supports child care for

=

children of low income parents who are working or advancing the

gir
education. Wlthout the Voucher Program, many of thessa 10‘—1DLJ“
1As originally filed, the suit named Governor John K,
McKernan, Jr. and Commissioner Rollin T. Ives of the Department of
Human Services, in their official capacities, "as defendants. The
Law Court has indicated that the proper dsfendant in such actions
regarding official acts of a ‘department is the named department
itself As This suit involves actions ci the bepartment of Human
Services in implementing reduced allotments imposed as a result of
zn executive order issued by the Governor, the Department of Human
Services is more properly the defendant in this matcer
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parents would. have to terminate their jobs or educatidn pPrograms
in o;der to care for their children. As a result of reduced taird
quarter allotments the Department of Human Services imposed =s a
result of an eﬁecutive order of the Governor dated December 33,

19380, the Child Care Voucher Program, which i1s supported by the

-]

[}
1
3

General Fund, is being reduced by approximately 80%. The prce:
has been authorized by legislative appropriation.
The reduced allotments have been imposed by. executive crder

1648

W

utilizing as authority 5 M.R.S.A. § 1668. .Paraphrased,
provides that where it appears that -anticipated revenues will! be
insufficient to cover expenditures authorized by the legislzzive

-

appropriation process, the Commissioner of Finance must nctifx the
Governor and the Legislature. Then the Governor "may temporazily

curtail allotments equitably so that expenditures will not e:xzeed

the anticipated income and other available funds." In additic: to
equitable curtailments, the law provides that: "No allotment may
be terminated pursuant to this section."  Section 1668, in

pertinent part, reads as fcllows:

Whenever it appears to the Commissioner of Finance
that the anticipated income and other available funds of
the State will not be  sufficient to meet the

expenditures authorized by the Legislature,  -he shall so
report in writing to the Governor, and shall send z copw
of the report to the President of the Senate and the
Speaker of the House &and the majority and minority
leaders of the Senate and House. After receivipg th

[W
report, the Governor may temporarily curtail azllotment
egquitably so that expenditures will not exceed the
anticipated income and other available funds. =~ HNo
allotment may be terminated pursuant to this section.
Any cuxrtailment of alloctments shall, insofar 38
practicable, ke macde consistent with the intant of th

u } hese expendifturse

|
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The Legislature must be immediately notified of curtailments.
Plaintiffs essentially seek to enjoin the actions 'of the
Department»bf Human Services taken with regard to the Maine Child

tute . T

Y
0
T
%
N
el
s

Care Voucher Program pursuant to this st

preliiminary injunction, plaintiffs must demonstrate four things:

1. . That they will be irreparably injured by the challenged
action,
2. That they have a reasonable likelihcod of Success on the

merits of their claim,
3. . That.a balancing of the harms from not issuing the

injunction compared with the harms of issuing the injunction tips

plaintiffs in their favor, and

4 That the public inté:eSﬁ will not be adversely affectsd
by issuvance of the injunction.-
Department of‘Environmental Protection wv. Emerson,v563 A.2d 752,
768  (Me. 1990); Ingraham v. Uﬁivérsitv of.Maiﬁe at _Qrono, 441

A.2d 691, 693 (Me. 1982).
At'pre—héaring conference held on January 14, 1991,.the State
agréed that there is no dispute that the members of the plaintiif

class will be. irreparablyv injured by termination of .the vouchar

(Y
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]
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programs.. Many class members will be required to terminat
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~
8]
o
0O
-
o
st

P T
[

[

or education programs to care for their children i

Program i1s not reinstated soon.
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the merits.. Plaintiffs make five claims for relief which must be
examined in thié determinatién.>

First, plaintiffs-assert that actions taken pursuant . to
5 M.R.S.A. § 1668 are invalid because § 1668 amounts to an

improper and standardless delegation of Legislative power to the

Executive.

Second, plaintiffs contend that the actions “pursuant to
§ 1568 are invalid because they repressnt an illegal impoundment
of funds, contrary to the direction of the Legislature in ‘the

appropriations process.

|-
-

Third, plaintiffs assert that imposing an SOavcﬁt-ih-tne
'Child Care_Voucher Prograﬁ whi;e imposing no cuts or significaﬁtlv
lesser cuts in.othe; programs violétes the provisions of § 1668
that allotments be cdrtailed'”equitably”.

Fourth, plaintiffs contend thaf the actions with respeé: to
the MaineAChila CareFVoucher Program are improper,becéuse —hey
amount to a termination of the piogram conirary to the direczion
of § 1668 that: "No  allotment may be termipated oot

Fifth, pléintiffs allege that this cut is not made

"corrsistent with- the intent of the Legislature.®

The five claims will be examined in order. In examining

k the
constitutional Ttlaim, it is important to.recognizé that & 1663 is
hatdjgzlthe statutofy "eguivalent of a constitutional item weto
provisioﬁ. It 1is, by its terms, a tempcrary fiscal management
device. ‘It permits the Governor to begin realignment. . of

'

expendifuras to meet reduced ravenuge projections only betwsen the
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time when those reduced projections are recogniéed and the later
time.when the Legislature 1is able to act to bfing projected
.revenues and authorized expenditures back into line. This
legislation recognizes that prompt action'to,curtail'exbenditures
may be necessary once a shortfall of revenues is perceived. This
allows tﬁe impaét'of reduced expenditﬁres to be spfead over the
longest period of time, ‘with consequent. lesser disruption than if
the same shortfall had to be accommodatzsd in a vefy short time at
the end of the fiscal year.

Section 1668 also recognizes that the Legislatdrg is not a

,deY which can act instantly. It must.. convens .and then give
imaftérs due deliberétion. Such deliberations mav nécessarilyvbe
extended when ~an apparent revenue shortféll requires re-
examination and new.priority settinyg across the entire spectrum of
programs 1n the . state budget.u | Section 1668 supports the
legislative process by allowing this ?riority reallocaticn debate
to occur rationally and'thoroughly/ without time’pressures for-
immedi;te a;tion.

'No‘program can be'tefminated'as a'result of this allotment
curtailment process and, theoretically,' anv c¢uts which . the
Governor makes in expenditures can be p:omptl? restb:ed byAfhe
Legislaturé., Thus, 5 1668 extends to zhe Governaor no authcﬁity
to usurp or displace the .Legislature's r2le in éppropriaiing aﬁd
expending funds, it simply provides a device to assure responsible
fisca manégement OL revenue Shoftfalls on a cemporary basis,

rending legislative review and uvltimate l2gislative control of the



.expenditure process. See Statement of Fact, Senate Document No.

S-526 107th Legislatﬁre (1976); 1976 Maine Leqislativé Record pp.
971—972; This does not amount to an unconstitutional delegation
of legislative authority.

Because of the highly temporary nature of the expenditure
‘curtailment authority which § l668vexténds to.the Governor; the
diréctive that such allotment cuftailments be imposed “eqqitably”
'is not éd ‘vague.ua' standard &s to render the statute
unconstitutioﬁal. Essentially, this Statﬁte directs that program

cuts must be fair, but need not necessarily be impcsed equally by

.

percentage. This recognizes. the maxim that there is perhaps no
greater unfairness than absolute equality mechanicelly imposed
across a broad spectrum of persons or programs. The term

"equitably" implies making of choices father than uniform, across
the anrdlequality such as would have Dbeen directed :f the term
"equallv' had been uséd. There is the protectioh/ howevér, that
~these cuts "equitably" imposed caﬁnot be used as a subterfuge to
absclutely terminate any program alloctment.,

The'cou;t:also detérminesvthat thére 1s no unconStitutional
ior illegal impoundment, violativé of the appropriations process,

in implementation of the allotment curtailments pursuant to

(,fq

1668. - Much of the impoundment law cited to the court -developed.
.from federal case law arising when Tederal officials unilaterally

refused to expend sums appropriatad for specific o

fous
I
o)
[®]
w
L
u
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3

certain programs 1n the earlwv 1970's, In those instances, while

1y

t

faderal officials mayv have disagreed with the necessity of Ehe
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expenditures, there was no questionvof'availabiliﬁy'of funds to
make the expenditures.

The instant case presents a very different situation than the
"impoundment'™ cases o0f the early 1970's. No one disputes the

laimed

)
e

s of a

0

u

it
O

fan

existence of the shortfall. There 1s no
shortféLl being used aé a pretext to cut disfavored programs ..
Furtner, there isaa constitutional‘mandate that regardless of
amounts of ‘funds appropriated, expenditures maj, not exceed’

.

revenues, as state borrowing authority is severely restricted, Me.

4]

Const. Art. 8, 14. | This necessarily implies that where
préjected revenues are iess than authorized expenditures, some
entity must decide not té make'commitmentsvthaf cannot be bpacked
up with réVenues; Instead, authority which has been provided in §
1668 ‘is simply being utilized to aSSuré,'as the Constitution
requirgs, that expeﬁditures do nét exceed revenue§ ' Absent the
existence of § 1668, it may well be that the executive would have
responsibililty, on finding no money”in‘thé till, to decline to

make expenditures not covered b revenues, To do anything else
Y G

would be violative of the constitutional duty of the executive not

to expend funds in excess of revenues. Accordingly, the court
finds the impoundment cases and claims regezrding . improper

-

cable to this situatdion.

=

impoundments inappl
Thus, the court determines that there is no constitutional

nd the allotment curteilment

[}

infirmitv wilith 5 M. R.S.A., § 1668
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process initiszted by the Emxscutive Order of Decamber 31, 1990
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The court now turns to the guestion of whether thae
curtallment process, as applied to the Child Care Voucher Program,
is wviolative of the "eqguitably”, "no termination" or "legislative

intent" provisions of § 1668. Before addressing those -issues

¢

]

directiy, the court must first examine the standard of review
which‘the‘édurt will apply to its determinations.

Courts_regularly take actions requiring expénditure of publié
funds. Those actions are generzlly taken in areas where the court
finds a regulatory,'statuto;y or constitutional entitlemeﬁt [e or
mandate for expendituresi However, this case is presentéa'iL a

'slightly different posture. than. most entitlement ‘or mandate.

enforcement cases. There is an'approp:iation authorizing  the
expendituré of générél'fgnds.for thé Child Care Voucher ZFrogzramn.
Hoﬁever? the program is not an “entitlemgnt” program as such. Tcs
benefits are diécrétionary-subjeqt~only_to general regulrements of
nondiscrimination ‘and - fairness in application. No particular
person could claim or enforce‘entitlement to program benefits‘or
ﬁo'program bénefité.at a>specific'level. In fact,-it is p:eciQely
because this program is not an entitlement program that, as the
Department of Human Services indicated at heéring( this proozan
nas takep a heavier "hit" than larger entitlement vprograms to
which speéific eligible perscns migﬂt enforce entitlements to
benefits at Specific levels.

The 'court 1s being askesd to eniforcs the ap
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uthorization and reguire sxpenditures in a context wnere it

ct
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besen determined, in findings of the Executive Qrder, that thers

t
w



a.finite,amount of funds which are insufficient To pay the total
of the expenditures authorized by all General Fund appropriations.
Accordingly, if the court determines to require expenditure of
parﬁ or all of thelauthoriéed but not aliqtted funds for child
‘care vouchefs, there will,necessarily be a'greéter shortage of
funds availabie for other Géneral Fund supported programs. In
‘effect, the court would involve itself in making choices, over the
entire 'fange 'of-Geﬁeral Fund supported programs as to which
prbgrams are-entitled to support aﬁd which are not. Certainly, on
‘a'gése—by—casé baéis, itAmay>be possible to make  a particularly
compelling,claim that certain curtéiled expenditures should be
_spent for the public good. That is éiearly the case here. Aé a
matfér of policy, the case for continuation of full expendit@res
for the Child‘Care Voucher Program may be compelling indsed,.
However, the policymakers Qho,have rééponsiﬁility to make these

choices at the executive or legislative level have a general

overview and méndate4to coﬁsider and establish priorities for all
of the programs supported by the General Fund. That is a role for
which courts are partiéularly ili suited. = Courts respond to
épeéific claims ,;egarding 'specific cases. Where there are
énfitlements, they paﬁ be enférced. But policy choices :fe more

appropriat*ly ccmmitted to elected Executive and Legislative
politicél leadership. Courts héve only a’limited and very
“ deferential re"iew of such choice making ad priority setting.

or: who

Here the court is being invited to supersede the Govern

na

.

has. overall policy responsibilitv for all state programs
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impose a choice regarding expenditure of a finite amount of funds
based on a specific petition .supported by a compelling policy

argument. By the separation of powers doctrine, Art. III, of our

'

Constitution, this choice-making is commi£ted to the Legislature
and the Governor. The choice as to Qhéthgr a finite amount of
,fundé is mére approximately spent on full fundihg fo: child care
vouchers, cdrfectionéi prbérams, healthfcare; fish hétcheries or
regulating hairdressers 1is constitutionally committed to the
“elected pélitical leadership of theAStaté. |

| The cbﬁrt may review the process by which choices are made if
there are legai.flawé in the process by, for example, implementing
the process in a’discrihiﬁatory mannér violaﬁivs of ‘provisions
sﬁch as Article~1} '§ 6A of the Maine ConStitution or the Maine
‘Huﬁan Rights 2ct, 5 M.R.S.A. § 4551 gt‘seq. The court mav review
the'pr§Cess if the mandate of the process -- in this caée the
mandatebof § 1668.for broad based cuts "eguitably" distributed is'
violated by, for example,~ﬁocusing all cuts on one or very few
programs. ‘ﬁowévef, such legally Signifibant flaws in the
allocétion process do not appeaern thé récord that hes beeﬁ
developed 1in this'case.‘-Nor.doeS it appeaf that the prodf:m.is

being terminated. If the Child Care Voucher Program was being

(@]

terminated, an argument might be made that, as.it is a specifi

+

line 4tem in the appropr
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on bill, this line item amcounts to an

allotment which cannot be terminated pursuvant to § 1668. Thers is
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‘which the political leadership which has general responsibility

for allocating priorities and making choices may impose without

inference by the court .

J
v
l._.:.

The court also finds no viclation of legislative inten n.

i

1~

e

f

the allotment curtailment that has been imposed. The Legislizatu

has given other programs higher priérity by creating entitlement

to their benefits. The greater cuts to this program, to preserve
the-2ntitlement programs, recognize that legislative priority.

Courts involve themselves only reluctantly in what are

ultimately political decisions and then respond only to specific

h

laws in the decision-mazking process to address the flaw cr to

[¢}]

nforce a specific entitlement. As the court cannot find (1) a
legally significant flaw, such as bias, 1in application oFf the-
allotment curtailment process or (2) an entitlement 0of a specific

person, or class of persons, to a specific expenditure or a

[q¥]
0
}_J.
Hh
[
9]

specific level of expenditure, or (3) clear violations of sp
lancuage of & 1668, the court does not involve itself further in

the brocess. This necessarily deferential standard of review is

‘mancated by the essentially political nature of the decisions

which must be made curtailing allotments across the heocard, in an

eguitable manner, to bring expenditures into line with rew

O]

nues
well below those necessary to support all autherized expenditures,

As the court finds that the plaintiffs have not demonstrated

ntiffs!' dotion

[

reasonable likelihood of success on the merits, pla

for Preliminarv Injunction must be denied.



Therefore the court.orders and the entry shall be:

Plaintiffs' Motion for Preliminary Injunction DENIED.

e ' 7
. ey
/ 7 (4 L s A~ —
DATED : January , 1991 / e T ATy

DONALD G. ALEXANDER
JUSTICE, SUPERIOR COURT

g



Page 1

Citation/Title
Me. Op. Atty. Gen. No. S0-1

*¥363 Office of the Attorney General
.State of Maine

Opinion No. 90-1
January 12, 1980

Honorable Johﬁ R. McKernan, Jr. -
State House Station #1
Augusta, ME 04333

Dear Governor McKernan:

This i1s in response to your inquiry of January 11 whether Maine law requires
‘'you to ensure that the State 'budget for fiscal year 1991 is in balance prior to
the commencement of that year on July 1, 1990. For the reasons which follow, it
is the opinion of this Department that you are under no such obligation.

As set forth more fully in the attached Opinion of the Attorney General of
March 2, 1983, there are two legal obligations concerning the balancing of the
State budget. First, Article IX, Section 14 of the Maine Constitution prohibits
the State from incurring any debts or liabilities in excess of $2,000,000,
unless bonds to cover any debt or liability in excess of that amount are
approved by the Legislature and the people. Second, Section 1664 of the State
Budget Act, 5 M.R.S.A. §§ 1661 et seq., requires that the Governor submit a
budget for each biennium showing "the balanced relations between the total
proposed expenditures and the total anticipated revenues together with the other
means of financing the budget for each fiscal year of the ensuing biennium,

""" Op. Me. Att'y Gen. 83-8.

The second of these requirements is not implicated by your guestion, since it
relates only to the submission of a proposed budget at the outset of each
biennium. The first requirement, however, does impose upon the State government
the obligation not to overspend (in excess of $2,000,000) actual revenues (and
other available funds). Thus, during any one fiscal year, if insufficient funds
are on hand to meet new debts or liabilities, no such obligations (in excess of
$2,000,000) can be incurred. Article IX, Section 14 of the Maine Constitution,
however, does not require you to take any particular step in advance of the
actual event of such a shortfall. As we understand it, no shortfall is
projected for fiscal 1990 in any case.

With respect to your question about how you may act to assure that the budget
remains in balance, the answer depends on the circumstances. First, and most
obvious, you and the Legislature may enact an amended budget for the biennium to
take into account projected reductions in revenues. Second, i1f it appears that
revenues will be insufficient to meet budgeted expenses, - you may "'temporarily
curtail"' allotments following the procedures set forth in 5 M.R.S.A. § 1668.

© 2010 Thomson Reuters. No claim to original U.S. Govt. works.




Page 2
Me. Op. Atty. Gen. No. 90-1

As the attached opinion reflects, that section requires an explanation of the
impact of such curtailments so that the Legislature may amend the budget should
it choose to do so in response to your action. Op. Me. Att'y Gen. 80-65.

This leads to your final guestion about FY 1991. Should the Legislature
adjourn without enacting an amended balanced budget, you.could exercise your
allotment curtailment powers in fiscal 1991 to assure a balanced budget for that
year. That power 1s, as the attached opinion by Attorney General Cohen makes

clear, restricted to temporary curtailments of allotments, on an emergency
basis. '

I hope the foregoing answers your questions. Please feel free to reinquire
if further clarification is necessary. ‘

Sincerely,
James T. Kilbreth

Chief Deputy Attorney General

© 2010 Thomson Reuters. No claim to original U.S. Govt. works.






