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EXECUTIVE SUMMARY 
 

 
The Indian Child Welfare Act (ICWA) was signed into law in 1978 in response to 
Congressional findings that too many Indian families were broken up by children being 
removed and then placed in non-Indian foster and adoptive homes and institutions.  
Congress designed ICWA to restrain the authority of state agencies and courts in 
removing and placing Indian children.  ICWA established specific standards for 
removing Indian children from their homes, tribal jurisdiction for handling such cases, 
and substantive requirements including placement preferences for an Indian child 
entering foster or adoptive care.  The dual focus of the Act is the well-being of both tribes 
and children as fundamental and complementary goals. 
 
The Committee to Study State Compliance with the Federal Indian Child Welfare Act of 
1978 (“Committee”) was established during the First Regular Session of the 122nd 
Legislature by Resolve 2005, Chapter 118.  Due to the late appointments of some 
members, the Committee held only one meeting although a consensus was reached. 
 
The general consensus of the Committee was that Maine’s compliance with ICWA has 
improved tremendously in recent years.  In particular, it appears that fewer children are 
being removed from Indian homes.  There is an improved relationship between tribes, the 
Department of Health and Human Services (DHHS) and the Office of the Attorney 
General with respect to ICWA issues.  A Wabanaki conference on ICWA issues 
scheduled for March 2006 has a goal of building on the collaboration that has occurred in 
recent years, and working towards making Maine ICWA practices and procedures a 
model for the nation. 
 
State ICWA training programs have improved in recent years.  All caseworkers in the 
DHHS receive ICWA training before starting their casework.  The court system has also 
revised its procedures and forms to include inquiry into the application of ICWA at every 
stage of a child protection proceeding.  However, the Committee discovered that there are 
still some problems with inadequate training for staff of social service agencies with 
whom the DHHS contracts. 
 
The State agreement with the Houlton Band of Maliseet Indians, signed in December 
2002, appears to be a model of success.  The experience of the Houlton Band of Maliseet 
Indians is illustrative of the changing ICWA environment in Maine.  For many years, the 
Band had serious issues and concerns with respect to child placement decisions, 
especially the removal of children from their families and placements in non-Indian 
homes.  Since the agreement was signed the Band feels things have improved 
dramatically; there is now a process and an institutional willingness to work through any 
issues that do arise.   
 
While state implementation of ICWA seems to have improved markedly in recent years, 
the Committee did conclude there are areas where further improvements can be made. 
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The Committee presents the following recommendations: 
 

1. ICWA training for DHHS and contract agencies.  The Committee recommends 
that the DHHS seek input and assistance from the tribes in developing and 
providing ICWA training for child case workers.  The Committee recommends 
that the DHHS ensure that such training include clear instruction in the purposes 
of and policy behind ICWA.  ICWA training should be provided to all DHHS 
child case workers as well as to employees of agencies the DHHS contracts with 
to provide child welfare services.  For purposes of ICWA training, the 
Department is encouraged to seek out and make use of culturally appropriate 
videos and other educational materials from entities such as the National Indian 
Child Welfare Association. 

 
2. Update and develop agreements between the state and tribes.  Section 1919 of 

ICWA authorizes Indian tribes and states to enter into agreements respecting care 
and custody of Indian children and jurisdiction over child custody proceedings.  
In Maine, the state currently has agreements with the Houlton Band of Maliseet 
Indians (2002) and the Penobscot Nation (1987).  The Committee recommends 
that the DHHS work with the Penobscot Nation to determine whether an update 
of its agreement with the State may be appropriate and work with the Aroostook 
Band of Micmacs and the Passamaquoddy Tribe to determine whether appropriate 
ICWA agreements may be developed. 

 
3. Recruit Indian foster families and placement options.  A major obstacle to 

implementing ICWA is the lack of available Indian foster families.  The 
Committee recommends that the DHHS work with tribes to provide assistance in 
recruiting foster families. 

 
4. Outreach for non-Indian foster families.  The committee learned that currently, 

non-Indian foster or adoptive families of Maliseet children receive a resource 
packet of cultural information that assists families in helping the children identify 
with their cultural heritage.  The Committee recommends that the DHHS work 
with all of the tribes to ensure that all non-Indian foster or adoptive families of  
Indian children receive culturally appropriate materials to assist the families in 
helping the children identify with their cultural heritage.  

 
5. Examine the successful model of agreement with the Houlton Band of 

Maliseet Indians.  The Committee believes the changes that have occurred in the 
State’s handling of ICWA issues with respect to the Houlton Band of Maliseet 
Indians is a remarkable model of success.  While the committee did not have time 
to examine the process that led to the agreement between the Band and the State 
or the details of the agreement, it is clear that something fairly dramatic has been 
accomplished.  The committee recommends that the DHHS examine that process 
and the agreement and, to the extent appropriate, replicate its success across the 
State. 
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COMMITTEE PROCESS 
 
The Committee to Study State Compliance with the Federal Indian Child Welfare Act of 
1978 (“Committee”) was established during the First Regular Session of the 122nd 
Legislature by Resolve 2005, Chapter 118.  A copy of the authorizing legislation is 
attached as Appendix A.  The 12-member Committee included five Legislators, including 
the Tribal Representative of the Penobscot Nation, representatives of each of the four 
federally recognized tribes in Maine, a member of the Office of the Attorney General, a 
representative of the judicial branch and a representative of the Department of Health and 
Human Services (DHHS).  The roster of Committee members is attached as Appendix C. 
 
The Resolve required the Committee to meet no later than August 1, 2005.  Due to some 
members of the Committee not being appointed until early November, the chairs 
requested an extension of the reporting deadline from December 7, 2005 to January 9, 
2006 (a copy of the letter requesting the extension is attached as Appendix B).  This was 
granted by the Legislative Council on November 28, 2005.   
 
The Committee convened on December 15, 2005 for a single meeting.  The Committee 
discussed how it should proceed given its late start, the timing in relation to the holidays, 
and the impending deadline of January 9th.  The committee learned that a Wabanaki 
conference on the Indian Child Welfare Act (ICWA), to include representatives from the 
DHHS and the Office of the Attorney General, is scheduled for March 2006, that a goal 
of the conference is the build on the collaboration that has occurred in recent years 
between the State and the Tribes and to work toward making Maine ICWA practices and 
procedures a model for the nation.  The committee discussed coordinating its work with 
that conference and perhaps seeking to extend the study into the 2006 interim.  However, 
the committee concluded that the best course would be simply to report its consensus 
recommendations (all of which were readily reached during the committee’s discussion), 
to acknowledge the tremendous progress that has been made by the State in recent years 
in meeting the requirements and spirit of ICWA, and to encourage the parties, who seem 
clearly to be actively involved in on-going collaboration and productive dialogue, to 
continue that collaboration and dialogue.  
 
The Committee to Study State Compliance with the Federal Indian Child Welfare Act of 
1978, pursuant to Resolve 2005, Chapter 118, submits this report and recommendations 
to the Joint Standing Committee on Judiciary and the Legislative Council of the 122nd 
Legislature.  The committee is not introducing any legislation with this report. 
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BACKGROUND AND ISSUES OF THE INDIAN CHILD WELFARE ACT 
 
The Indian Child Welfare Act (ICWA) was signed into law in 1978 in response to 
Congressional findings that “an alarmingly high percentage of Indian families are broken 
up by the removal, often unwarranted, of their children from them by non-tribal public 
and private agencies and that an alarmingly high percentage of such children are placed 
in non-Indian foster and adoptive homes and institutions.”1  From 1969 to 1974, the 
Association on American Indian Affairs (AAIA) conducted nationwide studies on the 
impact of state child welfare practices on American Indian children.  AAIA’s research, 
presented at the Congressional hearings, indicated that 25%-35% of all American Indian 
children in some states were removed from their homes and placed in foster or adoptive 
homes or in institutions.2 
 
Congress designed ICWA to restrain the authority of state agencies and courts in 
removing and placing Indian children because in child custody proceedings states “have 
often failed to recognize the essential tribal relations of Indian people and the cultural and 
social standards prevailing in Indian communities and families.”3  Thus, the law 
established standards for removing Indian children from their homes, tribal jurisdiction 
for handling such cases, and substantive requirements for any state decisions involving 
adoptive and foster placements for children identified as Indian. 
 
ICWA has a dual focus with the well-being of tribes and children as fundamental and 
complementary goals.4  The stated policy of ICWA is “to protect the best interests of 
Indian children and to promote the stability and security of Indian tribes and families.”5  
This protection is accomplished in large part by the jurisdictional lines drawn by the Act.  
ICWA is designed to maximize the opportunity for tribal courts to determine the fate of 
their children.  The Act grants tribes exclusive jurisdiction in all child custody matters 
involving Indian children who are wards of tribal courts or who reside or are domiciled 
on Indian reservations.  On petition, cases involving Indian children domiciled outside a 
reservation are required, with some exceptions, to be transferred to the tribal court.  This 
jurisdiction obviously applies to tribes with their own court systems.  In Maine, the 
Passamaquoddy Tribe and the Penobscot Nation have tribal courts and have such 
jurisdiction.  The Houlton Band of Maliseet Indians and the Aroostook Band of Micmacs 
currently do not have tribal courts so child custody cases are, absent other agreements 
between the State and either Band, handled through State court.  ICWA does permit the 
State and a tribe to enter into agreements regarding jurisdiction (subject to termination 
upon 180-day notice by either party).6  The Houlton Band of Maliseet Indians have an 
agreement with the State that provides for the transfer of ICWA cases to the Penobscot 
court or the Passamaquoddy court, as authorized by the Band in accordance with any 
                                                 
1 25 U.S.C. §1901, sub-§4 
2 Albertson, Kirk (2004-05) “Applying Twenty-Five Years of Experience: The Iowa Indian Child Welfare 
Act” American Indian Law Review 29 
3 25 U.S.C. §1901, sub-§5 
4 Atwood, Barbara Ann (2002) “Flashpoints Under the ICWA:  toward a new understanding of state court 
resistance” Emory Law Journal 51(2) 
5 25 U.S.C. §1902 
6 25 U.S.C. §1919 
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agreements the Band has with the Penobscot Nation or the Passamaquoddy Tribe (see 
Appendix H).  
 
ICWA also contains substantive provisions including preferences for placement of an 
Indian child for adoption or foster care.7  Section 1915(a) provides that an Indian child 
being adopted must be placed with (1) a member of the child’s extended family; (2) other 
members of the Indian child’s tribe; or (3) other Indian families.  Section 1915(b) 
provides that an Indian child in foster care should be placed with (1) a member of the 
child’s extended family; (2) foster home approved by the child’s tribe; (3) an Indian 
foster home approved by an authorized non-Indian licensing authority; or (4) an 
institution for children approved by an Indian tribe or operated by an Indian organization 
which has a program suitable to meet the Indian child’s needs.  (See Appendix F for flow 
charts.) 
 
The Act authorizes tribes and the State to enter into agreements with respect to care and 
custody of Indian children.  These agreements can be terminated with 180 days notice by 
either side at any time.8 
 
ICWA gives flexibility to state courts in both jurisdictional and placement standards by 
stating that these procedures apply “in the absence of a good cause to the contrary.”9  The 
Bureau of Indian Affairs has outlined “good cause” further in its guidelines.10  (See 
Appendix E for a copy of the BIA guidelines.)  These guidelines are both non-binding 
and sometimes controversial.  The BIA guidelines provide that good cause exists to 
prevent transferring a child custody case to tribal court when no tribal court exists; the 
proceedings are in an advanced stage; the child is over the age of 12 years old; evidence 
necessary to decide the case could not be presented in tribal court without hardship to the 
parties; the parents of a child under five are not available and the child has had little 
contact with the tribe; or the tribal court declines to accept the transfer.  The BIA 
guidelines provide that good cause to deviate from the placement preferences is present 
when the biological parents request it; extraordinary physical and emotional needs for a 
child exist as established by a qualified expert witness; and there are insufficient suitable 
families available for placement after a diligent search has been completed. 
 
The flow charts in Appendix F provide an overview of the ICWA’s jurisdictional and 
substantive procedures and standards. 
 
Flashpoints 
 
On a national basis, most ICWA disagreements concern transferring jurisdiction of a 
child custody case from state court to tribal courts and “good cause” exceptions in the 

                                                 
7 25 U.S.C. §1915 
8 25 U.S.C. §1919 
9 25 U.S.C. §§1911, 1915 
10 Department of the Interior, Bureau of Indian Affairs Guidelines for State Courts: Indian Child Custody 
Proceedings Federal Register, November 26, 1979 
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law.  It does not appear that fundamental disagreements in these areas currently exist in 
Maine. 
 
Some state courts have employed a judge-made doctrine of the “existing Indian family 
exception” to deny that ICWA applies in certain child custody cases.  This doctrine first 
appeared in Kansas and has been endorsed by at least 10 states.  The Kansas Supreme 
Court ruled that ICWA did not apply to “an illegitimate infant who has never been a 
member of an Indian home or culture … [and] so long as the mother is alive to object, 
would probably never become part of the [father’s] or any other Indian family”.11  The 
existing Indian family exception has been used to argue that when neither the child nor 
parents have maintained a significant social, cultural or political relationship with their 
tribe, ICWA does not apply and thus the case remains in state court. 
 
A court must show good cause for not following the placement preferences laid out in 
ICWA.  However, in some custody situations, states have argued that it is not in the 
child’s best interests to remove a child from a long-standing custodial arrangement.  
Other courts have exhibited misgivings about potential disruption of an Indian child’s 
placement when there are strong custodial bonds with existing non-Indian caregivers.  
Some state courts have argued that separating the best interest of the child from the 
child’s connection with a tribe is contrary to ICWA, which seeks to promote the child’s 
interest by promoting tribal connection.  
 
State Action Beyond ICWA 
 
ICWA establishes minimum standards for the removal of children from their families and 
the placement of those children in foster or adoptive homes.  States remain free to 
institute stronger laws with “a higher standard of protection”12 and some states have done 
this (for example, Iowa and Nebraska).   
 
The Iowa Indian Child Welfare Act was signed into law in May 2003, and its primary 
purpose is to limit the ability of state court judges to avoid applying ICWA.13  The Act 
repeats much of the language of the federal ICWA but it clarifies provisions of the 
federal Act as it applies to Iowa.  For example, it requires notice for all custody 
proceedings whether voluntary or involuntary, allows tribes rather than state courts to 
determine who is an Indian child, and does not allow a deviation from placement 
preferences.14  
 
Studies and Data 
 
In recent years, state governments have undertaken analyses of compliance with ICWA 
(in particular, Arizona, North Dakota, South Dakota).  In addition, the GAO 
recommended in its April 2005 report that the Administration for Children and Families 

                                                 
11 cited in Albertson 
12 25 U.S.C. §1921 
13 Albertson 
14 Iowa Code 232B, also known as the Iowa Indian Child Welfare Act. 
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(ACF) use ICWA compliance information available through its existing child welfare 
oversight activities to target guidance and assistance to states; HHS disagreed with this 
recommendation arguing that it does not have the authority under ICWA to do this.15  
The GAO was hampered by lack of data at the state level.  An overview of the GAO 
report is provided in Appendix G. 
 
Committee member and Penobscot Nation Tribal Representative Michael Sockalexis 
collected and provided for the committee file various materials related to ICWA, which  
are listed in Appendix J.  
 
 

                                                 
15 GAO (April 2005) ICWA: Existing Information on Implementation Issues Could be Used to Target 
Guidance and Assistance to States 
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KEY FINDINGS 
 
The Committee was established to study Maine’s compliance with the federal Indian 
Child Welfare Act of 1978.  While the committee met only once, it arrived at several 
important findings. 
  

1.  Maine’s compliance vastly improved.  The general consensus was that 
Maine’s compliance with ICWA has improved tremendously in recent years; of particular 
note, it appears fewer children are being removed from Indian homes.  There appears to 
be an improved relationship between tribes, the DHHS and the Office of the Attorney 
General with respect to ICWA issues.  Periodic meetings, improved awareness and 
training and vastly improved communication have led to problem solving and a climate 
conducive to meeting the goals of ICWA.  The Committee understands that this 
improvement is a result of the tireless efforts of the tribes to increase state awareness of 
the issues and to work with the State to resolve them.  The Committee recognizes and 
commends the DHHS for its responsiveness in this area in recent years and for the 
significant progress that has been made in meeting the goals of ICWA. 
 

2. A model of success: State agreement with the Houlton Band of Maliseet 
Indians.  Tribes and States are authorized, though not required, under ICWA to negotiate 
agreements with respect to care and custody of Indian children and jurisdiction.  The 
committee learned that only two of the four federally recognized tribes in Maine have 
agreements with the State.  The Houlton Band of Maliseet Indians and the State signed an 
agreement in December 2002.  The Penobscot Nation has an agreement from 1987.  
Neither the Passamaquoddy Tribe nor the Aroostook Band of Micmacs have agreements 
with the State.   
 
The experience of the Houlton Band of Maliseet Indians is illustrative of the changing 
ICWA environment in Maine.  For many years, the Maliseets had serious issues and 
concerns with respect to child placement decisions, especially the removal of children 
from their families and placements in non-Indian homes.  Committee member, Chief 
Brenda Commander noted to the committee that things are now “100% better” than they 
were; issues still arise, but there is now a process and an institutional willingness to work 
through them.  The Committee believes that the State’s ICWA agreement with the 
Houlton Band of Maliseets and the good working relationship that has come with it 
provide a useful model for success. 
 

3. Progress in reducing the number of Indian children removed from their 
families.  The committee learned that the numbers of children being removed from their 
Indian families has come down since 2002.  According to the DHHS, recent efforts have 
focused on keeping foster children in general in their home communities; the foster care 
population has been reduced by more than 20% in the last three years.  Betsy Tannian, 
ICWA Director for the Houlton Band of Maliseet Indians, stated that only 2-3 Maliseet 
children have been removed from their homes in the last couple of years.  There are still 
significant numbers of Indian children in foster care with non-native families; this is 
because many of these children have been in foster care for some time and the tribes 
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consider that it would not be in the child’s best interest to remove them from those 
families.   
 

4. Shortage of Indian foster and adoptive homes; maintaining cultural  
connections.  The committee found that there continues to be a shortage of Indian 
families for foster and adoption placements.  Part of the 2002 agreement between the 
State and the Houlton Band of Maliseet Indians included a cultural agreement to deal 
with children placed in non-native homes.  The intention is to get an agreement with the 
non-native family to allow the child to continue cultural contacts and shared heritage.  A 
cultural handbook was created by an intern with the Maliseets.  The committee believes 
that efforts to maintain cultural connections are important when an Indian child is placed 
with non-Indian foster and adoptive families. 

 
5. The importance of training.  The committee learned that State ICWA training 

programs have improved in recent years.  All new caseworkers in the Department of 
Health and Human Services (DHHS) receive ICWA training before starting their 
casework.  The court system has also revised its procedures and forms to include inquiry 
into the application of ICWA at every stage of a child protection proceeding.  However, 
the committee found that there is room for improvement, in particular with the ICWA 
training given to  staff of social service agencies with whom the DHHS contracts. 
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CONCLUSIONS AND RECOMMENDATIONS 
 
The Committee to Study State Compliance with the Federal Indian Child Welfare Act of 
1978 presents the following conclusions and recommendations.  These recommendations 
advance the conclusion of the Committee members that state compliance with ICWA is 
tremendously important, has made great strides in the last few years, but that there is still 
room for improvement.  These recommendations were formulated and adopted through a 
consensus process by the Committee members present at the committee’s single meeting 
held on December 15, 2005.16 
 
The Committee urges the DHHS to continue its commendable efforts to maintain and 
improve its working relationships with the tribes on ICWA issues and compliance; the 
committee urges the DHHS to pay particular attention to training issues and to explore 
opportunities to discuss and develop appropriate agreements with each of the Maine 
tribes (building on the successful model of the agreement with the Houlton Band of 
Maliseet Indians). 
 
Recommendations for Improving Maine’s Compliance with the Federal Indian 
Child Welfare Act 
 

1. ICWA training for DHHS and contract agencies.  The Committee 
recommends that the DHHS seek input and assistance from the tribes in 
developing and providing ICWA training for child case workers.  The 
Committee recommends that the DHHS ensure that such training include clear 
instruction in the purposes of and policy behind ICWA.  ICWA training 
should be provided to all DHHS child case workers as well as to employees of 
agencies the DHHS contracts with to provide child welfare services.  For 
purposes of ICWA training, the Department is encouraged to seek out and 
make use of culturally appropriate videos and other educational materials 
available from entities such as the National Indian Child Welfare Association. 

 
2. Update and develop agreements between the state and tribes.  Section 

1919 of ICWA authorizes Indian tribes and states to enter into agreements 
respecting care and custody of Indian children and jurisdiction over child 
custody proceedings.  In Maine, the state currently has agreements with the 
Houlton Band of Maliseet Indians (2002) and the Penobscot Nation (1987).  
The Committee recommends that the DHHS work with the Penobscot Nation 
to determine whether an update of its agreement with the State may be 
appropriate and work with the Aroostook Band of Micmacs and the 
Passamaquoddy Tribe to determine whether appropriate ICWA agreements 
may be developed. 

 

                                                 
16 Governor Robert Newell, Rosella Silliboy and Representative Roger Sherman were not present for the 
Committee meeting.  Janet Lola represented Erlene Paul who was also unable to be present.  This report, 
however, was circulated to all members for comments. 
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3. Recruit Indian foster families and placement options.  A major obstacle to 
implementing ICWA is the lack of available Indian foster families.  The 
Committee recommends that the DHHS work with tribes to provide assistance 
in recruiting foster families.   

 
4. Outreach for non-Indian foster families.  The committee learned that 

currently, non-Indian foster or adoptive families of Maliseet children receive a 
resource packet of cultural information that assists families in helping the 
children identify with their cultural heritage.  The Committee recommends 
that the DHHS work with all of the tribes to ensure that all non-Indian foster 
or adoptive families of Indian children receive culturally appropriate materials 
to assist the families in helping the children identify with their cultural 
heritage.  

 
5. Examine the successful model of agreement with the Houlton Band of 

Maliseet Indians.  The Committee believes the changes that have occurred in 
the State’s handling of ICWA issues with respect to the Houlton Band of 
Maliseet Indians is a remarkable model of success.  While the committee 
didn’t have time to examine the process that led to the agreement between the 
Band and the State or the details of the agreement, it is clear that something 
fairly dramatic has been accomplished.  The committee recommends that the 
DHHS examine that process and the agreement and, to the extent appropriate, 
replicate its success across the State. 
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CHAPTER 118 
S.P. 139- L.D. 415 

Resolve, To Create the Committee To Study State Compliance with the Federal 
Indian Child Welfare Act of 1978 

Emergency preamble. Whereas, acts and resolves of the Legislature do not become 
effective until 90 days after adjournment unless enacted as emergencies; and 

Whereas, the Committee To Study State Compliance with the Federal Indian Child 
Welfare Act of 1978 should be established to examine the extent to which the State 
complies with the federal Indian Child Welfare Act of 1978 and to identify ways in 
which to improve compliance; and 

Whereas, the study must be initiated before the 90-day period expires in order that the 
study may be completed and a report submitted in time for submission to the next 
legislative session; and 

Whereas, in the judgment of the Legislature, these facts create an emergency within 
the meaning of the Constitution ofMaine and require the following legislation as 
immediately necessary for the preservation of the public peace, health and safety; now, 
therefore, be it 

Sec. 1. Committee established. Resolved: That the Committee To Study State 
Compliance with the Federal Indian Child Welfare Act of 1978, referred to in this resolve 
as "the committee," is established; and be it further 

Sec. 2. Committee membership. Resolved: That the committee consists of the 
following members: 

1. Two members of the Senate, appointed by the President of the Senate; 

2. Three members of the House of Representatives, appointed by the Speaker of the 
House; 

3. The Governor of the Passamaquoddy Tribe, or a designee; 

4. The Governor of the Penobscot Nation, or a designee; 

5. The Tribal Chief of the Houlton Band of Maliseet Indians, or a designee; 

6. The Tribal Chief of the Aroostook Band of Micmacs, or a designee; 

7. The Commissioner ofHealth and Human Services, or the commissioner's designee; 
and 

8. The Attorney General, or the Attorney General's designee. 

The Chief Justice of the Supreme Judicial Court is requested to designate a representative 
of the judicial branch to serve as a voting member of the committee; and be it further 



Sec. 3. Chairs. Resolved: That the first-named Senate member is the Senate chair of 
the committee and the first-named House of Representatives member is the House chair 
ofthe committee; and be it further 

Sec. 4. Appointments; convening of committee. Resolved: That all appointments 
must be made no later than 30 days following the effective date of this resolve. The 
appointing authorities shall notify the Executive Director of the Legislative Council once 
all appointments have been completed. Within 15 days after appointment of all members, 
the chairs shall call and convene the first meeting ofthe committee, which may be no 
later than August 1, 2005; and be it further 

Sec. 5. Duties. Resolved: That the committee shall study state compliance with the 
federal Indian Child Welfare Act of 1978. The committee may hold one public hearing, 
in Augusta, to collect public testimony; and be it further 

Sec. 6. Staff assistance. Resolved: That the Legislative Council shall provide 
necessary staffing services to the committee; and be it further 

Sec. 7. Compensation. Resolved: That the legislative members of the committee are 
entitled to receive the legislative per diem, as defined in the Maine Revised Statutes, Title 
3, section 2, and reimbursement for travel and other necessary expenses related to their 
attendance at authorized meetings of the committee. Public members not otherwise 
compensated by their employers or other entities that they represent are entitled to 
receive reimbursement of necessary expenses for their attendance at authorized meetings 
of the committee; and be it further 

Sec. 8. Report. Resolved: That, no later than December 7, 2005, the committee shall 
submit a report that includes its findings and recommendations, including suggested 
legislation, for presentation to the Joint Standing Committee on Judiciary and the 
Legislative Council. The committee is authorized to introduce legislation related to its 
report to the Second Regular Session of the 122nd Legislature at the time of submission 
of its report; and be it further 

Sec. 9. Extension. Resolved: That, if the committee requires a limited extension of 
time to complete its study and make its report, it may apply to the Legislative Council, 
which may grant an extension; and be it further 

Sec. 10. Committee budget. Resolved: That the chairs of the committee, with 
assistance from the committee staff, shall administer the committee's budget. Within 10 
days after its first meeting, the committee shall present a work plan and proposed budget 
to the Legislative Council for its approval. The committee may not incur expenses that 
would result in the committee's exceeding its approved budget. Upon request from the 
committee, the Executive Director of the Legislative Council shall promptly provide the 
committee chairs and staffwith a status report on the committee budget, expenditures 
incurred and paid and available funds. 

Emergency clause. In view ofthe emergency cited in the preamble, this resolve takes 
effect when approved. 
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TO: 

FROM: 

DATE: 

RE: 

Committee to Study State Compliance with 
the Federal Indian Child Welfare Act of 1978 

MEMORANDUM 

Representative John Richardson, Speaker of the House, Chair 
Senator Beth Edmonds, President of the Senate, Vice-Chair 
c/o David Boulter, Executive Director, Legislative Council 

Senator Margaret Rotundo, Senate Chair 
Representative Deborah L. Pelletier-Simpson, House Chair 
Committee to Study State Compliance with the Federal Indian Child Welfare Act 
of1978 

7 No.vember 2005 

Request for Deadline Extension 

Pursuant to this committee's authorizing legislation, Resolves of 2005, Ch. 118, Sec. 9, we are 
requesting a limited extension of our reporting deadline. Our current reporting deadline is Dec. 
ih. As you know, Senate appointments to this committee were not made until late October. 
We are moving as quickly as possible to schedule our work, but we see no reasonable way in 
which the committee can conduct any meaningful study ofiCW A compliance and produce a 
report by Dec. ih. 

Consequently, we would ask that our reporting deadline be extended to January 9th. 

Thank you for your consideration of this request. If you have any questions, please do not 
hesitate to contact us. 

cc: Members, ICW A Study Committee .· ! 

Patrick Norton, Director, OPLA / 1 
v c.Lov\. ~I \ 
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Committee to Study State Compliance with 
the Federal ICWA of 1978 

CURRENT LAW 
INDIAN CHILD WELFARE ACT 

United States Code 
TITLE 25 - INDIANS 

CHAPTER 21 - INDIAN CHILD WELFARE 

Section 1901. Congressional findings 

Recognizing the special relationship between the United States 
and. the Indian tribes and their members and the Federal 
responsibility to Indian people, the Congress finds- ·-: 

(1) that clause- 3, section 8, article I of the United States 
Cons-titution provides that ''The Congress. shall have Power * * * 

.To regulate Commerce * * * with Indian tribes (FOOTNOTE 1) '' 
and, through this and other constitutional authority, Congress 
has plenary power over Indian affairs; 

(FOOTNOTE 1) So in original. Probably should be capitalized. 
(2) ·that Congress, through· statutes, treaties, and the general 

course of dealing with Indian tribes, has assumed the 
respons'ibility for the protectionand preservation of Indian 
tribes and their resources; 

(3) that there is no resource that is more vital to the 
continued existence and integrity of Indian tribes than their 
children and that the United States has a direct interest, as 
trustee, in protecting Indian children who are members of or are 
eligible for membership in an Indian tribe; 

(4) that an alarmingly high percentage of Indian .families are 
broken up by_ the remov~l, often unwarranted, of their children 
f~om them by nontribal public and private agencies and that an 
.al'armingly high percentage of such children are placed in 
non-In~ian foster and adoptive homes and institutions; and 

(5) that the States, exercising their recognized jurisdiction 
over Indian child custody proceedings through administrative and 
judicial bodies, have often failed to recognize the essential· 
tribal relations of Indian people and the cultural and social 
standards prevailing in Indian communities and families. 

Section 1902. Congressional declaration of policy 

The Congress hereby declares that it is the policy of this Nation 
to protect the best interests of Indian children and to promote the 
stability and security of Indian tribes and families by the . 
establishment. of minimum Fede·ral staiJ.dards· for the removal of 
Indian children from their families and the placement of such 
childre.n ·in foster or adoptive homes which will reflect the unique 
values of Indian culture, and by providing for assistance to Indian 
tribes in the operation of. ch.ild anc1 family service programs . 

. Section 1903. Definitions 

For the purposes of this chapter, except as may be specifically 
provided otherwise, the term -

(1) ''child custody proceeding'' shall mean and include -
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INDIAN CHILD WELFARE ACT 

(i) ''foster care placement'' which shall mean any action 
removing an Indian child from its parent or Indian custodian 
for temporary placement in a foster home or institution or the 
home of a guardian or conservator where the parent or Indian 
custodian cannot have the child returned upon demand, but where 
parental rights have not been terminated; 

(ii) ''termination of parental rights'' which shall mean any 
action resulting in the termination of the parent-child 
relationship; 

(iii) ''preadoptive placement'' which shall mean the 
temporary place·ment of an Indian child in a foster home or 
institution a·fter the termination of parental rights, but prior 
to or in lieu of adoptive placement; and · 

(iv) ''adoptive placement'' which shall mean the permanent 
placement of an Indian child for adoption, i11:cluding any action 
resulting in a final decree of adoption. 

Such term or terms shall not include a placement based upon an 
act which, if co.mmitted by an adult, would be deemed a crime or 
upon an award, i'n a divorce proceeding, of custody to one of the 
parents. · 

(2) ''extended family member'' shall be as defined by the law 
or custom of the Indian child's tribe or, in the absence of such 
law or custom, shall be a person who has reached the age of 
eighteen and who is the Indian child's grandparent, aunt or 
uncle, brother or sister, brother-in-law or sister~in~law, niece 
or nephew, first or second cousin, or stepparent; 

(3) ''Indian'' means any person who is a member of an Indian 
tribe, or who is an Alaska Native and a member of a Regional 
Corporation as defined in 1606 of title 43; 

( 4) ' ' Indian child' ' means any unmarried person who is under 
age eighteen and is either (a) a member of an Indian tribe or (b) 
is eligible for membership in an Indian tribe and is the 
biological child of a member of an Indian tribe; 

(5) ''Indian child's tribe'' means (a) the Indian tribe in 
which an Indian child is a member or eligible for membership or 
(b) , in the case of an Indian child who is a member of or 
eligible for membership in more than one tribe, the Indian tribe 
with which the Indian child has the more significant contacts; 

(6) ''Indian custodian'' means any Indian person who has legal 
custody of an Indian child under tribal law or custom or under 
State law or to whom temporary physical care, custody, and 
control has been transferred by the parent of such child; 

(7) ''Indian organization'' means any group, association, 
partnership, corporation, or other legal entity owned or 
controlled by Indians, or a majority of whose members are 
Indians; 

(8) ''Indian tribe'' means any Indian tribe, band; nation, or 
other organized group or community of Indians recognized as 
eligible for the services provided to Indians by the Secretary 
because of their status as Indians, including any Alaska Native 
village as defined in section 1602 (c) of title 43; 

(9) ''parent' 1 means any biological parent or parents of an 
Indian child or any Indian person who has lawfully adopted an 
Indian child, including adoptions under tribal law or custom. It 
does not include the unwed father where paternity has not been 
acknowledged or established; 

(10) ''reservation'' means Indian country as defined in section 
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1151 of title 18 and any lands, not covered under such section, 
title to which is either. held by the United States in trust for 
the benefit of any Indian tribe or individual or held by any 
Indian tribe or individual subject to a restriction by the United 
States against alienation; 

(11) ''Secretary'' means the Secretary of the Interior; and 
(12) ''tribal court'' means a court with jurisdiction over 

child custody proceedings and which is either a Court of Indian 
Offenses, a court established and operated under the code or 
custom of an Indian tribe, or any other administrative body of a 
tribe which is vested with authority over child custody 
proceedings. 

SUBCHAPTER I - CHILD CUSTODY PROCEEDINGS 

Section 1911. Indian tribe jurisdiction over Indian child custody proceedings 

(a) Exclusive jurisdiction 
An Indian tribe shall have jurisdiction exclusive as to any State 

over any child custody proceeding involving an Indian child who 
resides or is domiciled within the reserva·tion of such tribe, 
except where such jurisdiction is otherwise vested in the State by 
existing Federal law. Where an Indian child is a ward of a tribal 
court, the Indian tribe shall retain exclusive jurisdiction, 
notwithstanding the residence or domicile of the child. 
(b) Transfer of proceedings; declination by tribal court 

In any State court proceeding for the foster· care placement of, 
or termination of parental rights to, an Indian child not domiciled 
or residing within the reservation of the Indian child's tribe, the 
court, in the absence of good cause to the contrary, shall transfer 
such proceeding to the jurisdiction of the tribe, absent objection 
by either parent, upon the petition of either parent or the Indian 
custodian or the Indian child's tribe: Provided, That such transfer 
shall be subject to declination by the tribal court of such tribe. 
(c) State court proceedings; intervention 

In any State court proceeding for the foster care placement of, 
or termination of parental rights to, an Indian child, the Indian 
custodian of the child and the Indian child's tribe shall have a 
right to intervene at any point in the proceeding. 
(d) Full faith and credit to public acts, records, and judicial 

proceedings of Indian tribes 
The United States, every State, every territory or possession of 

the United States, and every Indian tribe shall give full faith and 
credit to the public acts, records, and judicial proceedings of any 
Indian tribe applicable to Indian child custody proceedings to the 
same extent that such entities give full faith and credit to the 
public acts, records, and judicial proceedings of any other entity. 

Section 1912. Pending court proceedings 

(a) Notice; time for commencement of proceedings; additional time 
for preparation 
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In any involuntary proceeding in a State court, where the court 
knows or has reason to know that an Indian child is involved, the 
party seeking the foster care placement of, or termination of 
parental rights to, an Indian child shall notify the parent or 
Indian custodian and the Indian child's tribe, by registered mail 
with return receipt requested, of the pending proceedings and of 
their right of intervention. If the identity or location of the 
parent or Indian custodian and the tribe cannot be determined, such 
notice shall be given to the Secretary in like manner, who shall 
have fifteen days after receipt to provide the requisite notice to 
the parent or Indian custodian and the. tribe. No foster care 
placement or termination of parental rights proceeding shall be 
held until at least ten days after receipt of. notice by the parent 
or Indian custodian and the tribe or the Secretary: Provided, That 
the parent or Indian custodian or the tribe shall, upon request, be 
granted up to twenty additional days to prepare for such 
proceeding. 
(b) Appointment of counsel 

In any case in which the court determines indigency, the parent 
or Indian custodian shall have the right to court-appointed counsel 
in any removal, placement, or termination proceeding. The court 
may, in its discretion,.appoint counsel for the child upon a 
finding that such appointment is in the best interest of the 
child. Where State law makes no provision for appointment of 
counsel in such proceedings, the court shall promptly notify the 
Secretary upon appointment of counsel, and the Secretary, upon 
certification of the presiding judge, shall pay reasonable fees and 
expenses out of funds which may be appropriated pursuant to section 
13 of this title. 
(c) Examination of reports or other documents 

Each party to a foster care placement or termination of parental 
rights proceeding under State law involving an Indian child shall 
have the right to examine all reports or other documents filed with 
the court upon which any decision with respect to such action may 
be based. 
(d) Remedial services and rehabilitative programs; preventive 

measures 
Any party seeking to effect a foster care placement of, or 

termination of parental rights to, an Indian child under State law 
shall satisfy the court that active efforts have been made to 
provide remedial services and rehabilitative programs designed to 
prevent the breakup of the Indian family and that these efforts 
have proved unsuccessful. 
(e) Foster care placement orders; evidence; determination of damage 

to child 
No foster care placement may be ordered in such proceeding in the 

absence of a determination, supported by clear and convincing 
evidence, including testimony of qualified expert witnesses, that 
the continued custody of the child by the parent or Indian 
custodian is likely to result in serious emotional or physical 
damage to the child. 
(f) Parental rights termination orders; evidence;,determination of 

damage to child 
No termination of parental rights may be ordered in such 

proceeding in the absence of a determination, supported by evidence 
beyond a reasonable doubt, including testimony of qualified expert 
witnesses, that the continued custody of the child by the parent or 
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Indian custodian is likely to result in serious emotional or 
physical damage to the child. 

Section 1913. Parental rights; voluntary termination 

(a) Consent; record; certification matters; invalid consents 
Where any parent or Indian custodian voluntarily consents to a 

foster care placement or to termination of parental rights, such 
cons.ent shall not be valid unless executed in writing and recorded 
before a judge of a court of competent jurisdiction and accompanied 
by the presiding judge's certificate that the terms and 
consequences of the consent were fully explained in detail and were 
fully understood by the parent or Indian custodian. The court 
shall also certify that either the parent or Indian custodian fully 
understood the explanation in English or that it was interpreted 
into a language that the parent or Indian custodian understood. 
Any consent given prior to, or within ten days after, birth of the 
Indian child shall not be valid. 
(b) Foster care placement; withdrawal of consent 

Any parent or Indian custodian may withdraw consent to a foster 
care placement under State law at any time and, upon such 
withdrawal, the child shall be returned to the parent or Indian 
custodian. 
(c) Voluntary termination of parental rights or adoptive placement; 

withdrawal of consent; return of custody 
In any voluntary proceeding for termination of parental rights 

to, or adoptive placement of, an Indian child, the consent of the 
parent may be withdrawn for any reason at any time prior to the 
entry of a final decree of termination or adoption, as the case may 
be, and the child shall be returned to the parent. 
(d) Collateral attack; vacation of decree and return of custody; 

limitations . 
After the entry of a final decree of adoption of an Indian child 

in any State court, the parent may withdraw consent thereto upon 
the grounds that consent was obtained through fraud or duress and 
may petition the court to vacate such decree. Upon a finding that 
such consent was obtained through fraud or duress, the court shall 
vacate such decree and return the child to the parent. No adoption 
which has been effective for at least two years may be invalidated 
under the provisions of this subsection unless otherwise permitted 
under State law. 

Section 1914. Petition to court of competent jurisdiction to invalidate action upon showing 
of certain violations 

Any Indian child who is the subject of any action for foster care 
placement or termination of parental rights under State law, any 
parent or Indian custodian from whose custody such child was 
removed, and the Indian child's tribe may petition any court of 
competent jurisdiction to invalidate such action upon a showing 
that such action violated any provision of sections 1911, 1912, and 
1913 of this title. 
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Section 1915. Placement of Indian children 

(a) Adoptive placements; preferences 
In any adoptive placement of an Indian child under State law, a 

preference shall be given, in the absence of good cause to the 
contrary, to a placement with (1) a member of the child's extended 
family; (2) other members of the Indian child's tribe; or (3) other 
Indian families. 
(b) Foster care or preadoptive placements; criteria; preferences 

Any child accepted for foster care or preadoptive placement shall 
be placed in the least restrictive setting which most approximates 
a family and in which his special needs, if any, may be met. The 
child shall also be placed within reasonable proximity to his or 
her home, taking into account any special needs of the child. In 
any foster care or preadoptive placement, a preference shall be 
given, in the absence of good cause to the contrary, to a placement 
with -

(i) a member of the Indian child's extended family; 
(ii) a foster home licensed, approved, or specified by the 

Indian child's tribe; 
(iii) an Indian foster home licensed or approved. by an 

authorized non-Indian licensing authority; or 
(iv) an institution for children approved by an Indian tribe or 

operated by an Indian organization which has a program suitable 
to meet the Indian child's needs. 

(c) Tribal resolution for different order of preference; personal 
preference considered; anonymity in application of preferences 

In the case of a placement under subsection (a) or (b) of this 
section, if the Indian child's tribe shall est~blish a different 
order of preference by resolution, the agency or court effecting 
the placement shall follow such order so long as the placement is 
the least restrictive setting appropriate to the particular needs 
of the child, as provided in subsection (b) of this section. Where 
appropriate, the preference of the Indian child or parent shall be 
considered: Provided, That where a consenting parent evidences a 
desire for anonymity, the court or agency shall give weight to such 
desire in applying the preferences. 
(d) Social and cultural standards applicable 

The standards to be applied in meeting the preference 
requirements of this section shall be the prevailing social and 
cultural standards of the Indian community in which the parent or 
extended family resides or with which the parent or extended family 
members maintain social and cultural ties. 
(e) Record of placement; availability 

A record of each such placement, under State law, of an Indian 
child shall be maintained by the State in which the placement was 
made, evidencing the efforts to comply with the order of preference 
specified in this section. Such record sha+l be made available at 
any time upon the request o.f the Secretary or the Indian child's 
tribe. 

Section 1916. Return of custody 
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(a) Petition; best interests of child 
Notwithstanding State law to the contrary, whenever a final 

decree of adoption of an Indian child has been vacated or set aside 
or the adoptive parents voluntarily consent to the termination of 
their parental rights to the child, a biological parent or~rior 
Indian custodian may petition for return of custody and the court 
shall grant such petition unless there is a showing, in a 
proceeding subject to the provisions of section 1912 of this title, 
that such return of custody is not in the best interests of the 
child. 
(b) Removal from foster care home; placement procedure 

Whenever an Indian child is removed from a foster care home or 
institution for the purpose of further foster care, preadoptive, or 
adoptive placement, such placement shall be in accordance with the 
provisions of this chapter, except in the case where an Indian 
child is being returned to the parent or Indian custodian from 
whose custody the child was originally remo~ed. 

Section 1917. Tribal affiliation information and other information for protection of rights 
from tribal relationship; application of subject of adoptive placement; disclosure by court 

Upon application by an Indian individual who has reached the age 
of eighteen and who was the subject of an adoptive placement, the 
court which entered the final decree shall inform such individual 
of the tribal affiliation, if any, of the individual's biological 
parents and provide such other information as may be necessary to 
protect any rights flowing from the individual's tribal 
relationship. · 

Section 1918. Reassumption of jurisdiction over child custody proceedings 

(a) Petition; suitable plan; approval by Secretary 
Any Indian tribe which became subject to State jurisdiction 

pursuant to the provisions of the Act of August 15, 1953 (67 Stat. 
588), as amended by title IV of the Act of April 11, 1968 (82 Stat. 
73, 78), or pursuant to any other Federa~ law, may reassume 
jurisdiction over child custody proceedings. Before any Indian 
tribe may reassume jurisdiction over Indian child custody 
proceedings, such tribe shall present to the Secretary for approval 
a petition to reassume such jurisdiction which includes a suitable 
plan to exercise such jurisdiction. 
(b) Criteria applicable to consideration by Secretary; partial 

retrocession 
(1) In considering the petition and feasibility of the plan of a 

tribe under subsection (a) of this section, the Secretary may 
consider, among other things: 

(i) whether or not the tribe maintains a membe.rship roll or 
alternative provision for clearly identifying the persons who 
will be affected by the reassumption of jurisdiction by the 
tribe; · 

(ii) the size of the reservation or former reservation area 
which will be affected by retrocession and reassumption of 
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jurisdiction by the tribe; 
(iii) the population base of the tribe, or distribution of the 

population in homogeneous communities or geographic areas; and 
(iv) the feasibility of the plan in cases of multitribal 

occupation of a single reservation or geographic area. 
(2) In those cases where the Secretary determines that the 

jurisdictional provisions of section 1911(a) of this title are not 
feasible, he is authorized to accept partial retrocession which 
will enable tribes to exercise referral jurisdiction as provided in 
section 1911(b} of this title, or, where appropriate, will allow 
them to exercise exclusive jurisdiction as provided in section 
1911 (a) of this title over limited community or geogr,aphic areas 
without regard for the reservation status of the area affected. 
(c) Approval of petition; publication in Federal Register; notice; 

reassumption period; correction of causes for disapproval 
If the Secretary approves any petition under subsection (a) of 

this section, the Secretary shall publish notice of such approval 
in the Federal Register and shall notify the affected State or 
States of such approval. The Indian tribe concerned shall reassume 
jurisdiction sixty days after publication in the Federal Register 
of notice of approval. If the Secretary disapproves any petition 
under subsection (a) of this section, the Secretary shall provide 
such technical assistance as may be necessary to enable the tribe 
to correct any deficiency which the Secretary identified as a cause 
for disapproval. 
(d) Pending actions or proceedings unaffected 

Assumption of jurisdiction under this section shall not affect 
any action or proceeding over which a court has already assumed 
jurisdiction, except as may be provided pursuant to any agreement 
under section 1919 of this title: 

Section 1919. Agreements between States and Indian tribes 

(a) Subject coverage 
States and Indian tribes are authorized to enter into agreements 

with each other respecting care and. custody of Indian children and 
jurisdiction over child custody proceedings, including agreements 
which may provide for orderly transfer of jurisdiction on a 
case-by-case basis and agreements which provide for concurrent 
jurisdiction between States arrd Indian tribes. 
(b) Revocation; notice; actions or proceedings unaffected 

Such agreements may be revoked by either party upon one hundred 
and eighty days' written notice to the other party. Such 
revocation shall not affect any action or proceeding over which a 
court has already assumed jurisdiction, unless the agreement 
provides otherwise. 

Section 1920. Improper removal of child from custody; declination of jurisdiction; 
forthwith return of child: danger exception 

Where any petitioner in an Indian child custody proceeding before 
a State court has improperly removed the child from custody of the 
parent or Indian custodian or has improperly retained custody after 
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a visit or other temporary relinquishment of custody, the court 
shall decline jurisdiction over such"petition and shall forthwith 
return the child to his parent or Indian custodian unless returning 
the child to his parent or custodian would subiect the child to a 
substantial and immediate danger or threat of such danger. 

Section 1921. Higher State or Federal standard applicable to protect rights of parent or 
Indian custodian of Indian child 

In any case where State or Federal law applicable to a child 
custody proceeding under State or Federal law provides a higher 
standard of protection to the rights of the parent or Indian 
custodian of an Indian child than the rights provided under this 
subchapter, the State or Federal court shall apply the State or 
Federal standard. 

Section 1922. Emergency removal or placement of child; termination; appropriate action 

Nothing in this subchapter shall be. construed to prevent the 
emergency removal of an Indian child who is a resident of or is 
domiciled on a reservation, but temporarily located off the 
reservation, from his parent or Indian custodian or the emergency 
placement of such child in a foster home or institution, under 
applicable State law, in order to prevent imminent physical damage 
or harm to the child. The State authority, official, or agency 
involved shall insure that the emergency removal or placement 
terminates immediately when such removal or placement is no longer 
necessary tp prevent imminent physical damage or harm to the child 
and shall expeditiously initiate a child custody proceeding subject 
to the provisions of this subchapter, transfer the child to the 
jurisdiction of the appropriate Indian tribe, or restore the child 
to the parent or Indian custodian, as may be appropriate. 

Section 1923. Effective date 

None of the provisions of this subchapter, except sections 
1911(a), 1918, and 1919 of this title, shall affect a proceeding 
under State law for foster care placement, termination of parental 
rights, preadoptive placement, or adoptive placement which was 
initiated or completed prior to one hundred and eighty days after 
November 8, 1978, but shall apply to any subsequent proceeding in 
the same matter or subsequent proceedings affecting the custody or 
placement of the same child. 

SUBCHAPTER II - INDIAN CHILD AND FAMILY PROGRAMS 

Section 1931. Grants for on or near reservation programs and child welfare codes 
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(a) Statement of purpose; scope of programs 
The Secretary is authorized to make grants to Indian tribes and 

organizations in the establishment and operation of Indian child 
and family service programs on or near reservations and in the 
preparation and implementation of child welfare codes. The 
objective of every Indian child and family service program shall be 
to prevent the breakup of Indian families and, in particular, to 
insure that the permanent removal of an Indian child from the 
custody of his parent or Indian custodian shall be a last resort. 
Such child and family service programs may include, but are not 
limited to -

(1) a system for licensing or otherwise regulating Indian 
foster and adoptive homes; 

(2) the operation and maintenance of facilities for the 
counseling and treatment of Indian families and for the temporary 
custody of Indian children; 

(3) family assistance, including homemaker and home counselors, 
day care, afterschool care, and employment, recreational 
activities, and respite care; 

(4) home improvement programs; 
(5) the employment of professional and other trained personnel 

to assist the tribal court in the disposition of domestic 
relations and child welfare matters; · 

(6) education and training of Indians, including tribal court 
judges and staff, in skills relating to child and family 
assistance and service programs; 

(7) a subsidy program under which Indian adoptive children may 
be provided support comparable to that for which they would be 
eligible as foster children, taking into account the appropriate 
State standards of support for maintenance and medical needs; and 

(8) guidance, legal representation, and advice to Indian 
families involved in tribal, State, or Federal child custody 
proceedings. 

(b) Non-Federal matching funds for related Social Security or other 
Federal financial assistance programs; assistance for such 
programs unaffected; State licensing or approval for 
qualification for assistance under federally assisted program 

Funds appropriated for use by the Secretary in accordance with 
this section may be utilized as non-Federal matching share in 
connection with funds provided under titles IV-B and XX of the 
Social Security Act (42 U.S.C. 620 et seq., 1397 et seq.) or under 
any other Federal financial assistance programs which contribute to 
the purpose for which such funds are authorized to be appropriated 
for use under this chapter. The provision or possibility of 
assistance under this chapter shall not be a basis for the denial 
or reduction of any assistance otherwise authorized under titles 
IV-B and XX of the Social Security Act or any other federally 
assisted program.. For purposes of qualifying for assistance under 
a federally assisted program, licensing or approval of foster or 
adoptive homes or institutions by an Indian tribe shall be deemed 
equivalent to licensing or approval by a State. 

Section 1932. Grants for off-reservation programs for additional services 
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The Secretary is also authori~ed to make grants to Indian 
organizations to establish and operate off-reservation Indian child 
and family service programs which may include, but are not limited 
to -

(1) a system for regulating, maintaining, and supporting Indian 
foster and adoptive homes, including a subsidy program under 
which Indian adoptive children may be provided support comparable 
to that for which they would be eligible as Indian foster 
children, taking into account the appropriate State standards of 
support for maintenance and medical needs; 

(2) the operation and maintenance of facilities and services 
for counseling and treatment of Indian families and Indian foster 
and adoptive children; 

(3) family assistance, including homemaker and home counselors, 
day care, afterschool care, and employment, recreational 
activities, and respite care; and 

(4) guidance, legal representation, and advice to Indian 
families involved in child custody proceedings. 

Section 1933. Funds for on and off reservation programs 

(a) Appropriated funds for similar programs of Department of Health 
and Human Services; appropriation in advance for payments 

In the establishment, operation, and funding of Indian child and 
family service programs, both on and off reservation, the Secretary 
may enter into agreements with the Secretary of Health and Human 
Services, and the latter Secretary is hereby authorized for such 
purposes to use funds appropriated for similar programs of t.he 
Department of Health and Human Services: Provided, That authority 
to make payments pursuant to such agreements shall be effective 
only to the extent and in.such amounts as may be provided in 
advance by appropriatio~ Acts. 
(b) Appropriation authorization under section 13 of this title 

Funds for the purposes of this chapter may be appropriated 
pursuant to the provisions of section 13 of this title. 

Section 1934. "Indian" defined for certain purposes 

For the purposes of sections 1932 and 1933 of this title, the 
term' 'Indian'' shall include persons defined in section 1603(c) of 
this title. 

SUBCHAPTER III- RECORDKEEPING, INFORMATION AVAILABILITY, AND 

TIMETABLES 

Section 1951. Information availability to and disclosure by Secretary 

(a) Copy of final decree or order; other information; anonymity 
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affidavit; exemption from F:~;eedom of Information Act 
Any State court entering a final decree or order in any Indian 

child adoptive placement after November 8, 1978, shall provide the 
Secretary with a copy of such decree or order together with such 
other information as may be necessary to show -

(1) the name and tribal affiliation of the child; 
(2) the names and addresses of the biologic~l parents; 
(3) the names and addresses of the adoptive parents; and 
(4) the identity of any agency having files or information 

relating to such adoptive placement. 
Where the court records contain an affidavit of the biological 
parent or parents that their identity remain confidential, the 
court shall include such affidavit with the other information. The 
Secretary shall insure that the confidentiality of such information 
is maintained and such information shall not be subject to the 
Freedom of Information Act (5 U.S. C. 552), as amended'. 
(b) Disclosure of information for enrollment of Indian child in 

tribe or for determination of member rights or benefits; 
certification of entitlement to enrollment 

Upon the request of the adopted Indian child over the age of 
eighteen, the adoptive or foster parents of an Indian child, or an 
Indian tribe, the Secretary shall disclose such information as may 
be necessary for the enrollment of an Indian child in the tribe in 
which the child may be eligible for enrollment or for determining 
any rights or benefits associated with that membership. Where the 
documents relating to such child contain an affidavit from the 
biological parent or parents requesting anonymity, the Secretary 
shall certify to the Indian child's tribe, where the information 
warrants, that the child's parentage and other circumstances of 
birth entitle the child to enrollment under the criteria 
established by such tribe. 

Section 1952. Rules and regulations 

Within one hundred and eighty days after November 8, 1978, the 
Secretary shall promulgate such rules and r~gulations as may be 
necessary to carry out the provisions of this chapter. 

SUBCHAPTER IV - MISCELLANEOUS PROVISIONS 

Section 1961. Locally convenient day schools 

(a) sense of Congress 
It is the sense of Congress that the absence of locally 

convenient day schools may contribute to the breakup of Indian 
families. 
(b) Report to Congress; contents, etc. 

The Secretary is authorized and directed to prepare, in 
consultation with appropriate agencies in the Department of Health 
and Human Services, a report on the feasibility of providing Indian 
children with schools located near their homes, and to submit such 
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report to the Select Committee on Indian Affairs of the United 
States Senate and the Committee on Interior and Insular Affairs of 
the United States House of Representatives within two years from 
November 8, 1978. In developing this report the Secretary shall 
give particular consideration to the provision of educational 
facilities for children in the elementary grades . 

. Section 1962. Copies to the States 

Within sixty days after November 8, 1978, the Secretary shall 
send to the Governor, chief justice of the highest court of appeal, 
and the attorney general of each State a copy of this chapter, 
together with committee reports and an explanation of the 
provisions of this chapter. 

Section 1963. Severability 

If any provision of this chapter or the applicability thereof is 
held invalid, the remaining provisions of this chapter shall not be 
affected thereby. 
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This notice is published in exercise of authority delegated by the Secretary of the Interior to the Assistant 
Secretary- Indian Affairs by 209 DM 8. 

There was published in the Federal Register, vol. 44, No. 70/Monday, April23, 1979 a notice entitled 
Recommended Guidelines for State Courts-Indian Child Custody Proceedings. This notice pertained directly to 
implementation ofthe Indian Child Welfare Act of 1978, Pub. L. 95-608, 92 Stat. 3069, 25 U.S.C. 1901 et seq. 
A subsequent Federal Register notice which invited public comment concerning the above was published on 
June 5, 1979. As a result of comments received, the recommended guidelines were revised and are provided 
below in final form. 

Introduction 

Although the rulemaking procedures of the Administration Procedures Act have been followed in developing 
these guidelines, they are not published as regulations because they are not intended to have binding legislative 
effect. Many of these guidelines represent the interpretation of the Interior Department of certain provisions of 
the Act. Other guidelines provide procedures which, if followed, will help assure that rights guaranteed by the 
Act are protected when state courts decide Indian child custody matters. To the extent that the Department's 
interpretations of the Act are correct, contrary interpretations by the courts would be violations of the Act. If 
procedures different from those recommended in these guidelines are adopted by a state, their adequacy to 
protect rights guaranteed by the Act will have to be judged on their own merits. 

Where congress expressly delegates to the Secretary the primary responsibility for interpreting a statutory term, 
regulations interpreting that term have legislative effect. Courts are not free to set aside those regulations simply 
because they would have interpreted that statute in a different manner. Where, however, primary responsibility 
for interpreting a statutory term rests with the courts, administrative interpretations of statutory terms are given 
important but not controlling significance. Batterton v. Francis, 432 U.S. 416,424-425 (1977) 

In other words, when the Department writes rules needed to carry out responsibilities congress has explicitly 
imposed on the Department, those rules are binding. A violation of those rules is a violation of the law. When, 
however, the Department writes rules or guidelines advising some other agency how it should carry out 
responsibilities explicitly assigned to it by congress, those rules or guidelines are not, by themselves, binding. 
Courts will take what this Department has to say into account in such instances, but they are free to act contrary 
to what the Department has said if they are convinced that the Department's guidelines are not required by the 
statute itself. 

Portions of the Indian Child Welfare Act do expressly delegate to the Secretary of the Interior responsibility for 
interpreting statutory language. For example, under 25 U.S.C. 1918, the Secretary is directed to determine 
whether a plan for reassumption of jurisdiction is "feasible" as that term is used in the statute. This and other 
areas where primary responsibility for implementing portions of the Act rest with this Department, are covered 
in regulations promulgated on July 31, 1979, at 44 FR 45092. 

Primary responsibility for interpreting other language used in the Act, however, rests with the courts that decide 



Indian child custody cases. For example, the legislative history of the Act states explicitly that the use of the 
term "good cause" was designed to provide state courts with flexibility in determining the disposition of a 
placement proceeding involving an Indian child. S. rep. No. 95-597, 95th Cong., 1st Sess. 17 (1977). The 
Department's interpretation of statutory language of this type is published in these guidelines. 

Some commenters asserted that congressional delegation to this Department of authority to promulgate 
regulations with binding legislative effect with respect to all provisions of the Act is found at 25 U.S.C. 1952, 
which states, "Within one hundred and eighty days after November 8, 1978, the Secretary shall promulgate 
such rules and regulations as may be necessary to carry out the provisions of this chapter." Promulgation of 
regulations with legislative effect with respect to most of the responsibilities of state or tribal courts under the 
Act, however, is not necessary to carry out the Act. State and tribal courts are fully capable of carrying out the 
responsibilities imposed on them by Congress without being under the direct supervision of this Department. 

Nothing in the legislative history indicates that Congress intended this department to exercise supervisory 
control over state or tribal courts or to legislate for them with respect to Indian child custody matters. For 
congress to assign to an administrative agency such supervisory control over courts would be an extraordinary 
step. 

Nothing in the language or legislative history of 25 U.S.C. 1952 compels the conclusion that Congress 
intended to vest this Department with such extraordinary power. Both the language and the legislative history 
indicate that the purpose of that section was simply to assure that the Department moved promptly to 
promulgate regulations to carry out the responsibilities Congress had assigned it under the Act. 

Assignment of supervisory authority over the courts to an administrative agency is a measure so at odds with 
concepts of both federalism and separation of powers that it should not be imputed to Congress in the absence 
of an express declaration of congressional intent to that effect. 

Some commenters also recommended that the guidelines be published as regulations and that the decision of 
whether the law permits such regulations to be binding be left to the court. That approach has not been adopted 
because the Department has an obligation not to assert authority that it concludes it does not have. 

Each section of the revised guidelines is accompanied by commentary explaining why the Department believes 
states should adopt that section and to provide some guidance where the guidelines themselves may need to be 
interpreted in the light of specific circumstances. 

The original guidelines used the word "should" instead of "shall" in most provisions. The term "should" was 
used to communicate the fact that the guidelines were the Department's interpretations of the Act and were not 
intended to have binding legislative effect. Many commenters, however, interpreted the use of "should" as an 
attempt by this Department to make statutory requirements themselves optional. That was not the intent. If a 
state adopts those guidelines, they should be stated in mandatory terms. For that reason the word "shall" has 
replaced "should" in the revised guidelines. The status of these guidelines as interpretative rather than legislative 
in nature is adequately set out in the introduction. 

In some instances a state may wish to establish rules that provide even greater protection for rights guaranteed 
by the Act than those suggested by these guidelines. These guidelines are not intended to discourage such 
action. Care should be taken, however, that the provision of additional protections to some parties to a child 
custody proceeding does not deprive other parties of rights guaranteed to them by the Act. 

In some instances the guidelines do little more than restate the statutory language. This is done in order to make 
the guidelines more complete so that they can be followed without the need to refer to the statute in every 
instance. Omission of any statutory language, of course, does not in any way affect the applicability of the 
statute. 

A number of commenters recommended that special definitions of residence and domicile be included in the 
guidelines. Such definitions were not included because these terms are well defined under existing state law. 



There is no indication that these state law definitions tend to undermine in any way the purposes of the Act. 
Recommending special definitions for the purpose of this Act alone would simply provide unnecessary 
complication in the law. 

A number of commenters recommended that the guidelines include recommendations for tribal-state agreements 
under 25 U.S.C. 1919. A number of other commenters, however, criticized the one provision in the original 
guidelines addressing that subject as tending to impose on such agreements restrictions that congress did not 
intend should be imposed. Because of the wide variation in the situations and attitudes of states and tribes, it is 
difficult to deal with that issue in the context of guidelines. The Department is currently developing materials to 
aid states and tribe with such agreements. The Department hopes to have those materials available laterto have 
those materials available later this year. For these reasons, the provision in the original guidelines concerning 
tribal-state agreements has been deleted from the guidelines. 

The Department has also received many requests for assistance from tribal courts in carrying out the new 
responsibilities resulting from the passage of this Act. The Department intends to provide additional guidance 
and assistance in the area also in the future. Providing guidance to state courts was given a higher priority 
because the Act imposes many more procedures on state courts than it does on tribal courts. 

Many commenters have urged the Department to discuss the effect of the Act on the financial responsibilities of 
states and tribes to provide services to Indian children. Many such services are funded in large part by the 
Department of Health, Education, and Welfare. The policies and regulations of that Department will have a 
significant impact on the issue of financial responsibility. Officials of Interior and HEW will be discussing this 
issue with each other. It is anticipated that more detailed guidance on questions of financial responsibility will 
be provided as a result of those consultations. 

One commenter recommended that the Department establish a monitoring procedure of exercise its right under 
25 U.S.C. 1915(e) to review state court placement records. HEW currently reviews state placement records on a 
systematic basis as part of its responsibilities with respect to statutes it administers. Interior Department officials 
are discussing with HEW officials the establishment of a procedure for collecting data to review compliance 
with the Indian Child Welfare Act. 

Inquiries concerning these recommended guidelines may be directed to the nearest of the following regional 
and field offices of the Solicitor for the Interior Department: 

Office of the Regional Solicitor, Department of the interior, 510 L. Street, Suite 408, 
Anchorage, Alaska 99501, (907) 265-5302. 

Office of the Regional Solicitor, Department of the Interior, Richard B. Russell Federal 
Building, 75 Spring St., SW, Suite 1328, Atlanta, Georgia 30303, (404) 221-4447. 

Office of the Regional Solicitor, Department of the Interior, c/o U.S. Fish & Wildlife Service, 
Suite 306, 1 Gateway Center, Newton corner, Massachusetts 02156, (617) 829-0258. 

Office of the Field Solicitor, Department of the Interior, 685 Federal Building, Fort Snelling, 
Twin Cities, Minnesota 55111, (612) 725-3540. 

Office of the Regional Solicitor, Department of the Interior, P.O. Box 25007, Denver Federal 
Center, Denver, Colorado 80225, (303) 234-3175. 

Office of the Field Solicitor, department of the Interior, P.O. box 549, Aberdeen, South 
Dakota 57401, (605) 225-7254 

Office of the Field Solicitor, Department of the Interior, P.O. Box 25007, Denver, Colorado 
80225, (303) 234-3175. 



Office of the Field Solicitor, Department of the Interior, P.O. Box 549, Aberdeen, south 
Dakota 57401 (605) 225-7254. 

Office of the Field Solicitor, Department of the Interior, P.O. Box 1538, Billings, Montana 
59103, (406) 245-6711. 

Office of the Regional Solicitor, Department of the Interior, Room E-2753, 2800 cottage 
Way, Sacramento, California 95825, (916) 484-4331. 

Office of the Field Solicitor, Department of the Interior, Valley Bank Center, Suite 280, 201 
North Central Avenue, Phoenix, Arizona 85073. (602) 261-4758. 

Office of the Field Solicitor, Department of the Interior, 3610 Central Avenue, Suite 104, 
Riverside, California 92506, (714) 787-1580. 

Office of the Field Solicitor, Department of the Interior, Window Rock, Arizona 86615 (602) 
871-5151. 

Office of the Regional Solicitor, Department of the Interior, Room 3068, Page Belcher 
Federal Building, Tulsa, Oklahoma 74103, (918) 581-7501. 

Office of the Field Solicitor, Department of the Interior, Room 7102, Federal building & 
courthouse, 500 Gold Avenue, S.W. Albuquerque, New Mexico 87101, (505) 766-2547. 

Office of the Field Solicitor, Department of the Interior, P.O. Box 397, W.C.D. Office 
Building, Route 2 Anadarko, Oklahoma 73005, (405) 427-0673. 

Office of the Field Solicitor, Department of the Interior, P.O. Box 1505, Room 318,Federal 
Building, 5th and Broadway, Muskogee, Oklahoma 74401, (918) 683-3111. 

Office of the Field Solicitor, Department of the Interior, c/o Osage Agency, Grandview 
Avenue, Pawhuska, Oklahoma 74056 (918) 287-3431. 

Office of the Regional Solicitor, Department oflnterior, Suite 6201, Federal Building, 125 
South State Street, Salt Lake City, Utah 84138, (801)524-5877. 

Office of the Regional Solicitor, Department of the Interior, Lloyd 500 Building, Suite 807, 
500 N.E. Multnomah Street, Portland, Oregon 97232, (503) 231-2125. 

Guidelines for State Courts 

A Policy 
B. Pre-trial requirements 

1. Determination that child is an Indian 
2. Determination of Indian child's tribe 

1. Determination that placement is covered by the Act 
2. determination of jurisdiction 
3. Notice requirements 
4. Time limits and extensions 
5. Emergency removal of an Indian child 
6. Improper removal from custody 



A. Requests for transfer to tribal court 

1. Petitions under 25 U.S.C.§ 191l(b) for transfer of proceeding 
2. Criteria and procedures for ruling on 25 U.S.C.§ 19ll(b) transfer petitions 
3. Determination of good cause to the contrary 
4. Tribal court declination of transfer 

A. Adjudication of involuntary placements, adoptions or terminations of parental rights 

1. Access to reports 
2. Efforts to alleviate need to remove child from parents or Indian custodians 
3. Standards of evidence 
4. Qualified expert witnesses 

A. Voluntary proceedings 

1. Execution of consent 
2. Content of consent document 
3. Withdrawal of consent to placement 
4. Withdrawal of consent to adoption 

A. Dispositions 

1. Adoptive placements 
2. Foster care or pre-adoptive placements 
3. Good cause to modify preferences 

A. Post-trial rights 

1. Petition to vacate adoptions 
2. Adult adoptee rights 
3. Notice of change in child's status 
4. Maintenance of records 

A. Policy 

1. Congress through the Indian Child Welfare Act has expressed its clear preference for keeping Indian 
children with their families, deferring to tribal judgement on matters concerning the custody of tribal 
children, and placing Indian children who must be removed from their homes within their own families or 
Indian tribes. Proceedings in state courts involving the custody of Indian children shall follow strict 
procedures and meet stringent requirements to justify any result in any individual case contrary to these 
preferences. The Indian Child Welfare Act, the federal regulations implementing the Act, the 
recommended guidelines and nay state statutes, regulations or rules promulgated to implement the Act 
shall be liberally construed in favor of a result that is consistent with these preferences. Any ambiguities 
in any of such statutes, regulations, rules or guidelines shall be resolved in favor of the result that is most 
consistent with these preferences. 

In any child custody proceedings where applicable state or other federal law provides a higher standard of 
protection to the rights of the parent or Indian custodian than the protection accorded under the Indian Child 
Welfare Act, the state court shall apply the state or other federal law, provided that application of that law does 
not infringe any right accorded by the Indian Child Welfare Act to an Indian tribe or child. 

A. Commentary 

The purpose of this section is to apply to the Indian Child Welfare Act the canon of construction that 



remedial statutes are to be liberally construed to achieve their purposes. The three major purposes are 
derived from a reading to the Act itself. In order to fully implement the congressional intent the rule shall 
be applied to all implementing rules and state legislation as well. 

Subsection A.(2) applies to canon of statutory construction that specific language shall be given 
precedence over general language. Congress has given certain specific rights to tribes and Indian children. 
For example, the tribe has a right to intervene in involuntary custody proceedings. The child has a right 
to learn of tribal affiliation upon becoming 18 years old. Congress did not intend 25 U.S.C. 1921 to have 
the effect of eliminating those rights where a court concludes they are in derogation of a parental right 
provided under a state statute. Congress intended for this section to apply primarily in those instances 
where a state provides greater protection for a right accorded to parents under the Act. Examples of this 
include State laws which: impose a higher burden of proof than the Act for removing a child from a 
home, give the parents more time to prepare after receiving notice, require more effective notice, impose 
stricter emergency removal procedure requirements on those removing a child, give parents greater access 
to documents, or contain additional safeguard to assure the voluntariness of consent. 

B. Pretrial requirements 

B .1. Determination That Child Is an Indian 

(a). When a state court has reason to believe a child involved in a child custody 
proceeding is an Indian, the court shall seek verification of the child's status from 
either the Bureau of Indian Affairs or the child's tribe. In a voluntary placement 
proceeding where a consenting parent evidences a desire for anonymity, the court 
shall make its inquiry in a manner that will not cause the parent's identity to become 
publicly known. 

(b) (i) The determination by a tribe that a child is or is not a member of that tribe, is or 
is not eligible for membership in that tribe, or that the biological parent is or is not a 
member of that tribe is conclusive. 

1 Absent a contrary determination by the tribe that is alleged to be the Indian child's tribe, a 
determination by the Bureau oflndian Affairs that a child is or is not an Indian child is conclusive. 

a Circumstances under which a state court has reason to believe a child involved in a child custody 
proceeding is an Indian include but are not limited to the following: 

1 Any party to the case, Indian tribe Indian organization or public or private agency informs the court 
that the child is and Indian child. 

n. Any public or state-licensed agency involved in child protection services or family support has 
discovered information which suggests that the child is an Indian child. 

iii. The child who is the subject of the proceeding gives the court reason to believe he or she is an 
Indian child. 

iv. The residence or the domicile of the child, his or her biological parents, or the Indian custodian is 
known by the court to be or is shown to be a predominantly Indian community. 

v. An officer of the court involved in the proceeding has knowledge that the child may be an Indian 
child. 

B.1. Commentary 

This guideline makes clear that the best source of information on whether a particular child is Indian is the tribe 
itself. It is the tribe's prerogative to determine membership criteria. Cohen, Handbook of Federal Indian Law 
133 (1942). Because of the Bureau of Indian Affair's long experience in determining who is an Indian for a 
variety of purposes, its determinations are also entitled to great deference. See, e.g., United States v Sandoval, 
231, U.S.28, 27 (1913). 



Although tribal verification is preferred, a court may want to seek verification from the BIA in those voluntary 
placement cases where the parent has requested anonymity and the tribe does not have a system for keeping 
child custody matters confidential. 

Under the Act confidentially is given a much higher priority in voluntary proceedings than in involuntary ones. 
The Act mandates a tribal right of notice and intervention in involuntary proceedings but not in voluntary ones. 
Cf. 25 U.S.C. For voluntary placements, however, the Act specifically directs state courts to respect parental 
requests for confidentiality. 25 U.S.C. The most common voluntary placement involves a newborn infant. 

Confidentiality has traditionally been a high priority in such placements. The Act reflects that traditional 
approach by requiring deference to requests for anonymity in voluntary placements but not in involuntary ones. 
This guideline specifically provides that anonymity not be compromised in seeking verification of Indian status. 
If anonymity were compromised at that point, the statutory requirement that requests for anonymity be 
respected in applying the preferences would be meaningless. 

Enrollment is not always required in order to be a member of a tribe. Some tribes do not have written rolls. 
Others have rolls that list only persons that were members as of a certain date. Enrollment is the common 
evidentiary means of establishing Indian status, but it is not the only means nor is it necessarily 
determinative. United States v. Brocheau, 597 F. 2nd 1260, 1263 (9th Cir. 1979) 

The guidelines also list several circumstances which shall trigger an inquiry by the court and petitioners to 
determine whether a child is an Indian for purposes of this Act. This listing is not intended to be complete, but it 
does list the most common circumstances giving rise to a reasonable belief that a child may be an Indian. 

B.2. Determination of Indian Child's Tribe 

a Where an Indian child is a member of more than one tribe or is eligible for membership in more 
than one tribe but is not a member of any of them, the court is called upon to determine with which 
tribe the child has more significant contacts. 

b. The court shall send the notice specified in recommended guideline B.4. to each such tribe. The 
notice shall specify the other tribe or tribes that are being considered as the child's tribe and invite 
each tribe's views on which tribe shall be so designated. 

c. In determining which tribe shall be designated the Indian child's tribe, the court shall consider, 
among other things, the following factors: 

t length of residence on or near the reservation of each tribe and frequency of contacts 
with each tribe; 

ii. child's participation in activities of each tribe; 
iii. child's fluency in the language of each tribe; 
IV. whether there has been a previous adjudication with respect to the child by a court of 

one of the tribes; 
v. residence on or near one of the tribe's reservation by the child's relatives; 

vi. tribal membership of custodial parent or Indian custodian; 
vn. interest asserted by each tribe in response to the notice specified in subsection B.2.(b) 

of these guidelines; and 
V111. the child's self identification. 

a The court's determination together with the reasons for it shall be set out in a written document and 
made a part of the record of the proceeding. A copy of that document shall be sent to each party to 
the proceeding and to each person or governmental agency that received notice of the proceeding. 

b. If the child is a member of only one tribe, that tribe shall be designated the Indian child's tribe even 
thought the child is eligible for membership in another tribe. If a child becomes a member of one 
tribe during or after the proceeding, that tribe shall be designated as the Indian child's tribe with 
respect to all subsequent actions related to the proceeding. If the child becomes a member of a 



tribe other than the one designated by the court as the Indian child's tribe, actions taken based on 
the court's determination prior to the child's becoming a tribal member continue to be valid. 

B.2. Commentary 

This guideline requires the court to notify all tribes that are potentially the Indian child's tribe so that each tribe 
may assert its claim to that status and the court may have the benefit of the views of each tribe. Notification of 
all the tribes is also necessary so the court can consider the comparative interest of each tribe in the child's 
welfare in making its decision. That factor has long been regarded an important consideration in making child 
custody decisions. 

The significant factors listed in this section are based on recommendations by tribal officials involved in child 
welfare matters. The Act itself and the legislative history make it clear that tribal rights are to be based on the 
existence of a political relationship between the fantily and the tribe. For that reason, the guidelines make actual 
tribal membership of the child conclusive on this issue. 

The guidelines do provide, however, that previous decisions of a court made on its own determination of the 
Indian child's tribe are not invalidated simply because the child becomes a member of a different tribe. This 
provision is included because of the importance of stability and continuity to a child who has been placed 
outside the home by a court. If a child becomes a member before a placement is made or before a change of 
placement becomes necessary for other reasons, however, then that membership decision can be taken into 
account without harm to the child's need for stable relationships. 

We have received several recommendations that the "Indian child's tribe" status be accorded to all tribes in 
which a child is eligible for membership. The fact that Congress, in the definition of "Indian child's tribe," 
provided a criterion for determining which is the the Indian child's tribe, is a clear indication oflegislative intent 
that there be only one such tribe for each child. For purposes of transfer of jurisdiction, there obviously can be 
only one tribe to adjudicate the case. To give more than one tribe "Indian child's tribe" status for purposes of 
the placement preferences would dilute the preference accorded by Congress to the tribe with which the child 
has the more significant contacts. 

A right of intervention could be accorded a tribe with which a child has less significant contacts without 
undermining the right of the other tribe. A state court can, if it wishes and state law permits, permit intervention 
by more than one tribe. It could also give a second tribe preference in placement after attempts to place a child 
with a member of the first tribe or in a home or institution designated by the first tribe had proved unsuccessful. 
So long as the special rights of the Indian child's tribe are respected, giving special status to the tribe with the 
less significant contacts is not prohibited by the Act and may, in many instances, be a good way to comply with 
the spirit of the Act. 

Determination of the Indian child's tribe for purposes of this Act shall not serve as any precedent for other 
situations. The standards in this statute and these guidelines are designed with child custody matters in mind. A 
difference determination may be entirely appropriate in other legal contexts. 

B.3. Determination That Placement Is Covered by the Act 

a Although most juvenile delinquency proceedings are not covered by the Act, the Act does apply to 
status offenses, such as truancy and incorrigibility, which can only be committed by children, and 
to any juvenile delinquency proceeding that results in the termination of a parental relationship. 

b. Child custody disputes arising in the context of divorce or separation proceedings or similar 
domestic relations proceedings are not covered by the Act so long as custody is awarded to one of 
the parents. 

c. Voluntary placements which do not operate to prohibit the child's parent or Indian custodian from 
regaining custody of the child at any time are not covered by the Act. Where such placements are 
made pursuant to a written agreement, that agreement shall state explicitly the right of the parent or 
custodian to regain custody of the child upon demand. 



B.3. Commentary 

The purpose of this section is to deal with some of the questions the Department has been receiving concerning 
the coverage of the Act. 

The entire legislative history makes it clear that the Act is directed primarily at attempts to place someone other 
than the parent or Indian custodian in charge of raising an Indian child-whether on a permanent or temporary 
basis. Although there is some overlap, juvenile delinquency proceedings are primarily designed for other 
purposes. Where the child is taken out of the home for committing a crime it is usually to protect society from 
further offenses by the child and to punish the child in order to persuade that child and others not to commit 
other offenses. 

Placements based on status offenses (actions that are not a crime when committed by an adult), however, are 
usually premised on the conclusion that the present custodian of the child is not providing adequate care or 
supervision. To the extent that a status offense poses any immediate danger to society, it is usually also 
punishable as an offense which would be a crime if committed by an adult. For that reason status offenses are 
treated the same as dependency proceedings and are covered by the Act and these guidelines, while other 
juvenile delinquency placements are excluded. 

While the Act excludes placements based on an act which would be a crime if committed by an adult, it does 
cover terminations of parental rights even where they are based on an act which would be a crime if committed 
by an adult. Such terminations are not intended as punishment and do not prevent the child from committing 
further offenses. They are based on the conclusion that someone other than the present custodian of the child 
should be raising the child. Congress has concluded that courts shall make such judgments only on the basis of 
evidence that serious physical or emotional harm to the child is likely to result unless the child is removed. 

The Act excludes from coverage an award of custody to one of the parents "in a divorce proceeding." If 
construed narrowly, this provision would leave custody awards resulting from proceedings between husband 
and wife for separate maintenance, but not for dissolution of the marriage bond within the coverage of the Act. 
Such a narrow interpretation would not be in accord with the intent of Congress. The legislative history 
indicates that the exemption for divorce proceedings, in part, was included in response to the views of this 
Department that the protections provided by this Act are not needed in proceedings between parents. In terms 
of the purposes of this Act, there is no reason to treat separate maintenance or similar domestic relations 
proceedings differently from divorce proceedings. For that reason the statutory term "divorce proceeding" is 
construed to include other domestic relations proceedings between spouses. 

The Act also excludes from its coverage any placements that do not deprive the parents or Indian custodians of 
the right to regain custody of the child upon demand. Without this exception a court appearance would be 
required every time an Indian child left home to go to school. Court appearances would also be required for 
many informal caretaking arrangements that Indian parents and custodians sometimes make for their children. 
This statutory exemption is restated here in the hope that it will reduce the instances in which Indian parents are 
unnecessarily inconvenienced by being required to give consent in court to such informal arrangements. 

Some private groups and some states enter into formal written agreements with parents for temporary custody 
(See e.g. Alaska Statutes§ 47.10.230). The guidelines recommend that the parties to such agreements explicitly 
provide for return of the child upon demand if they do not wish the Act to apply to such placements. Inclusion 
of such a provision is advisable because courts frequently assume that when an agreement is reduced to writing, 
the parties have only those rights specifically written into the agreement. 

B.4. Determination of Jurisdiction 

a In any Indian child custody proceeding in state court, the court shall determine the residence and 
domicile of the child. Except as provided in Section B. 7. of these guidelines, if either the residence 
or domicile is on a reservation where the tribe exercises exclusive jurisdiction over child custody 
proceedings, the proceedings in state court shall be dismissed. 



b. If the Indian child has previously resided or been domiciled on the reservation, the state court shall 
contact the tribal court to determine whether the child is a ward of the tribal court. Except as 
provided in Sections B. 7. of these guidelines, if the child is a ward of a tribal court, the state court 
proceedings shall be dismissed. 

B.4. Commentary 

The purpose of this section is to remind the state court of the need to determine whether it has jurisdiction 
under the Act. The action is dismissed as soon as it is determined that the court lacks jurisdiction except in 
emergency situations. The procedures for emergency situations are set out in Section B. 7. 

B.S. Notice Requirements 

a In any involuntary child custody proceeding, the state court shall make inquiries to determine if the 
child involved is a member of an Indian tribe or if a parent of the child is a member of an Indian 
tribe and the child is eligible for membership in an Indian tribe. 

b. In any involuntary Indian child custody proceeding, notice of the proceeding shall be sent to the 
parents and Indian custodians, if any, and to any tribes that may be the Indian child's tribe by 
registered mail with return receipt requested. The notice shall be written in clear and 
understandable language and include the following information: 

i The name of the Indian child. 
n. His or her tribal affiliation. 

iii. A copy of the petition, complaint or other document by which the proceeding was 
initiated. 

IV. The name of the petitioner and the name and address of the petitioner's attorney. 
v. A statement of the right of the biological parents or Indian custodians and the Indian 

child's tribe to intervene in the proceeding. 
vi A statement that if the parents or Indian custodians are unable to afford counsel, 

counsel will be appointed to represent them. 
vii. A statement of the right of the natural parents or Indian custodians and the Indian 

child's tribe to have, on request, twenty days (or such additional time as may be 
permitted under state law) to prepare for the proceedings. 

viii. The location, mailing address and telephone number of the court. 
IX. A statement of the right of the parents or Indian custodians or the Indian child's tribe 

to petition the court to transfer the proceeding to the Indian child's tribal court. 
x. The potential legal consequences of an adjudication on future custodial rights of the 

parents or Indian custodians. 
xi. A statement in the notice to the tribe that since child custody proceedings are usually 

conducted on a confidential basis, tribal officials should keep confidential the 
information contained in the notice concerning the particular proceeding and not 
reveal it to anyone who does not need the information in order to exercise the tribe's 
right under the Act. 

a The tribe, parents or Indian custodians receiving notice from the petitioner of the pendency of a 
child custody proceeding has the right, upon request, to be granted twenty days (or such additional 
time as may be permitted under state law) from the date upon which the notice was received to 
prepare for the proceeding. 

b. The original or a copy of each notice sent pursuant to this section shall be filed with the court 
together with any return receipts or other proof of service. 

c. Notice may be personally served on any person entitled to receive notice in lieu of mail service. 
d. If a parent or Indian custodian appears in court without an attorney, the court shall inform him or 

her of the right to appointed counsel, the right to request that the proceeding be transferred to tribal 
court or to object to such transfer, the right to request additional time to prepare for the proceeding 
and the right (if the parent or Indian custodian in not already a party) to intervene in the 
proceedings. 



e. If the court or a petitioning party has reason to believe that a parent or Indian custodian is not likely 
to understand the contents of the notice because of lack of adequate comprehension of written 
English, a copy of the notice shall be sent to the Bureau of Indian Affairs agency nearest to the 
residence of that person requesting that Bureau of Indian Affairs personnel arrange to have the 
notice explained to that person in the language that he or she best understands. 

B.S. Commentary 

This section recommends that state courts routinely inquire of participants in child custody proceedings 
whether the child is an Indian. If anyone asserts that the child is an Indian or that there is reason to believe the 
child may be an Indian, then the court shall contact the tribe or the Bureau of Indian Affairs for verification. 
Refer to section B.l. and B.2. of these guidelines. 

This section specifies the information to be contained irt the notice. This information is necessary so the persons 
who receive notice will be able to exercise their rights in a timely manner. Subparagraph (xi) provides that 
tribes shall be requested to assist in maintaining the confidentiality of the proceeding. Confidentiality may be 
difficult to maintain-especially in involuntary proceedings. It is reasonable, however, to ask tribal officials to 
maintain as much confidentiality as possible consistent with the exercise of tribal rights under the Act. 

The time limits are minimum ones required by the Act. In many instances, more time may be available under 
state court procedures or because of the circumstances of the particular case. 

In such instances, the notice shall state that additional time is available. 

The Act requires notice to the parent or Indian custodian. At a minimum, parents must be notified if termination 
of parental rights is a potential outcome since it is their relationship to the child that is at stake. Similarly, the 
Indian custodians must be notified of any action that could lead to the custodians' losing custody of the child. 
Even where only custody is an issue, noncustodial parents clearly have a legitimate interest in the matter. 
Although notice to both parents and Indian custodians may not be required in all instances by the Act or the 
Fourteenth Amendment to the U.s. Constitution, providing notice to both is in keeping with the spirit of the Act. 
For that reason, these guidelines recommend notice be sent to both. 

Subsection (d) requires filing the notice with the court so there will be a complete record of efforts to comply 
with the Act. 

Subsection (e) authorizes personal services since it is superior to mail services and provides greater protection 
or rights as authorized by 25 U.S.C. 1921. Since serving the notices does not involve any assertion of 
jurisdiction over the person served, personal notices may be served without regard to state or reservation 
boundaries. 

Subsections (f) and (g) provide procedures to increase the likelihood that rights are understood by parents and 
Indian custodians. 

B.6. Time Limits and Extensions 

a A tribe, parent or Indian custodian entitled to notice of the pendency of a child custody proceeding 
has a right, upon request, to be granted an additional twenty days from the date upon which notice 
was received to prepare for participation in the proceeding. 

b. The proceeding may not begin until all of the following dates have passed: 

(i) ten days after the parent or Indian custodian (or Secretary where the 
parent or Indian custodian is unknown to the petitioner) has received 
notice; 



(ii) ten days after the parent or Indian child's tribe (or the Secretary if the 
Indian child's tribe is unknown to the petitioner) has received notice; 

i thirty days after the parent or Indian custodian has received notice if the parent or 
Indian custodian has requested an additional twenty days to prepare for the 
proceeding; and 

11. Thirty days after the Indian child's tribe has received notice if the Indian child's tribe 
has requested an additional twenty days to prepare for the proceeding. 

a The time limits listed in this section are minimum time periods required by the Act. The court may 
grant more time to prepare where state law permits. 

B.6. Commentary 

This section attempts to clarify the waiting periods required by the Act after notice has been received of an 
involuntary Indian child custody proceeding. Two independent rights are involved-the right of the parents or 
Indian custodians and the right of the Indian child's tribe. The proceeding may not begin until the waiting 
periods to which both are entitled have passed. 

This section also makes clear that additional extensions of time may be granted beyond the minimum required 
by the Act. 

B.7. Emergency Removal of an Indian Child 

a Whenever an Indian child is removed from the physical custody of the child's parents or Indian 
custodians pursuant to the emergency removal or custody provisions of state law, the agency 
responsible for the removal action shall immediately cause an inquiry to be made as to the 
residence and domicile of the child. 

b. When a court order authorizing continued emergency physical custody is sought, the petition for 
that order shall be accompanied by an affidavit containing the following information: 

(i) The name, age and last known address of the Indian child. 

i The name and address of the child's parents and Indian custodians, if any. If such 
persons are unknown, a detailed explanation of what efforts have been made to locate 
them shall be included. 

i Facts necessary to determine the residence and the domicile of the Indian child and 
whether either the residence or domicile is on an Indian reservation. If either the 
residence or domicile is believed to be on an Indian reservation, the name of the 
reservation shall be stated. 

11. The tribal affiliation of the child and of the parents and/or Indian custodians. 
iii. A specific and detailed account of the circumstances that lead the agency responsible 

for the emergency removal of the child to take that action. 
iv. If the child is believed to reside or be domiciled on a reservation where the tribe 

~xercises exclusive jurisdiction over child custody matters, a statement of efforts that 
have been made and are being made to transfer the child to the tribe's jurisdiction. 

v. A statement of the specific actions that have been taken to assist the parents or Indian 
custodians so the child may safely be returned to their custody. 

a If the Indian child is not restored to the parents or Indian custodians or jurisdiction is not 
transferred to the tribe, the agency responsible for the child's removal must promptly commence a 
state court proceeding for foster care placement. If the child resides or is domiciled on a reservation 
where the tribe exercises exclusive jurisdiction over child custody matters, such placement must 
terminate as soon as the imminent physical damage or harm to the child which resulted in the 



emergency removal no longer exists or as soon as the tribe exercises jurisdiction over the case­
whichever is earlier. 

b. Absent extraordinary circumstances, temporary emergency custody shall not be continued for more 
than 90 days without a determination by the court, supported by clear and convincing evidence and 
the testimony of at least one qualified expert witness, that custody of the child by the parent or 
Indian custodian is likely to result in serious emotional or physical damage to the child 

B. 7 Commentary 

Since jurisdiction under the Act is based on domicile and residence rather than simple physical presence, there 
may be instances in which action must be taken with respect to a child who is physically located off a 
reservation but is subject to exclusive tribal jurisdiction. In such instances the tribe will usually not be able to 
take swift action to exercise its jurisdiction. For that reason Congress authorized states to take temporary 
emergency action. 

Since emergency action must be taken without the careful advance deliberation normally required, procedures 
must be established to assure that the emergency actions are quickly subjected to review. This section provides 
procedures for prompt review of such emergency actions. It presumes the state already has such review 
procedures and only prescribes additional procedures that shall be followed in cases involving Indian children. 

The legislative history clearly states that placements under such emergency procedures are to be as short as 
possible. If the emergency ends, the placement shall end. State action shall also end as soon as the tribe is ready 
to take over the case. 

Subsection (d) refers primarily to the period between when the petition is filed and when the trial court renders 
its decision. The Act requires that, except for emergencies, Indian children are not to be removed from their 
parents unless a court finds clear and convincing evidence that the child would be in serious danger unless 
removed from the home. Unless there is some kind of time limit on the length of an "emergency removal" (that 
is, any removal not made pursuant to a finding by the court that there is clear and convincing evidence that 
continued parental custody would make serious physical or emotional harm likely), the safeguards of the Act 
could be evaded by use of long-term emergency removals. 

Subsection (d) recommends what is, in effect, a speedy trail requirement. The court shall be required to comply 
with the requirements of the Act and reach a decision within 90 days unless there are "extraordinary 
circumstances" that make additional delay unavoidable. 

B.8. Improper Removal From Custody 

a If, in the course of any Indian child custody proceeding, the court has reason to believe that the 
child who is the subject of the proceeding may have been improperly removed from the custody of 
his or her parent or Indian custodian or that the child has been improperly retained after a visit or 
other temporary relinquishment of custody, and that the petitioner is responsible for such removal 
or retention, the court shall immediately stay the proceedings until a determination can be made on 
the question of improper removal or retention. 

b. If the court finds that the petitioner is responsible for an improper removal or retention, the child 
shall be immediately returned to his or her parents or Indian custodian. 

B.8. Commentary 

This section is designed to implement 25 U.S.C. § 1920. Since a finding of improper removal goes to the 
jurisdiction of the court to hear the case at all, this section provides that the court will decide the issue as soon 
as it arises before proceeding further on his merits. 

A. Requests for Transfer to Tribal Court 



C.l. Petitions under 25 U.S.C. § 191l(b) for transfer of proceeding 

Either parent, the Indian custodian or the Indian child's tribe may, orally or in writing, request the court to 
transfer the Indian child custody proceeding to the tribal court of the child's tribe. The request shall be made 
promptly after receiving notice of the proceeding. If the request is made orally it shall be reduced to writing by 
the court and made a part of the record. 

C.l. Commentary 

Reference is made to 25 U.S.C. 1911(b) in this title of this section deals only with transfers where the child is 
not domiciled or residing on an Indian reservation. 

So that transfers can occur as quickly and simply as possible, requests can be made orally. 

This section specifies that requests are to be made promptly after receiving notice of the proceeding. This is a 
modification of the timeliness requirement that appears in the earlier version of the guidelines. Although the 
statute permits proceedings to be commenced even before actual notice, those parties do not lose their right to 
request a transfer simply because neither the petitioner nor the Secretary was able to locate them earlier. 

Permitting late transfer requests by persons and tribes who were notified late may cause some disruption. It will 
also, however, provide an incentive to the petitioners to make a diligent effort to give notice promptly in order to 
avoid such disruptions. 

The Department received a number of comments objecting to any timeliness requirement at all. Commenters 
pointed out that the statue does not explicitly require transfer requests to be timely. Some commenters argued 
that imposing such a requirement violated tribal and parental rights to intervene at any point in the proceedings 
under25U.S.C. § 1911(c)oftheAct. 

While the Act permits intervention at any point in the proceeding, it does not explicitly authorize transfer 
requests at any time. Late interventions do not have nearly the disruptive effect on the proceeding that last 
minute transfers do. A case that is almost completed does not need to be retried when intervention is permitted. 
The problems resulting from late intervention are primarily those of the intervenor, who has lost the opportunity 
to influence the portion of the proceedings that was completed prior to intervention. 

Although the Act does not explicitly require transfer petitions to be timely, it does authorize the court to refuse 
to transfer a case for good cause. When a party who could have petitioned earlier waits until the case is almost 
complete to ask that it be transferred to another court and retried, good cause exists to deny the request. 

Timeliness is a proven weapon of the courts against disruption caused by negligence or obstructionist tactics on 
the part of counsel. If a transfer petition must be honored at any point before judgment, a party could wait to see 
how the trail is going in state court and then obtain another trial if it appears the other side will win. Delaying a 
transfer request could be used as a tactic to wear down the other side by requiring the case to be tried twice. 
The Act was not intended to authorize such tactics and the 11 good cause11 provision is ample authority for the 
court to prevent them. 

C.2. Criteria and Procedures for Ruling on 25 U.S. C.§ 1911(b) Transfer Petitions 

a Upon receipt of a petition to transfer by a parent, Indian custodian or the Indian child's tribe, the 
court must transfer unless either parent objects to such transfer, the tribal court declines jurisdiction, 
or the court determines that good cause to the contrary exists for denying the transfer. 

b. If the court believes or any party asserts that good cause to the contrary exists, the reasons for such 
belief or assertion shall be stated in writing and made available to the parties who are petitioning for 
transfer. The petitioners shall have the opportunity to provide the court with their views on whether 
or not good cause to deny transfer exists. 



C.2. Commentary 

Subsection (a) simply states the rule provided in 25 U.S.C. § 1911(b). 

Since the Act gives the parents and the tribal court of the Indian child's tribe an absolute veto over transfers, 
there is no need for any adversary proceedings if the parents or the tribal court opposes transfer. Where it is 
proposed to deny transfer on the grounds of "good cause," however, all parties need an opportunity to present 
their views to the court. 

C.3. Determination of Good Cause to the Contrary 

a Good cause not to transfer the proceeding exists if the Indian child's tribe does not have a tribal 
court as defined by the Act to which the case can be transferred. 

b. Good cause not to transfer this proceeding may exist if any of the following circumstances exists: 

(i) The proceeding was at an advanced stage when the petition to transfer 
was received and the petitioner did not file the petition promptly after 
receiving notice of the hearing. 

1 The Indian child is over twelve years of age and objects to the transfer. 
ii. The evidence necessary to decide the case could not be adequately presented in the 

tribal court without undue hardship to the parties or the witnesses. 
iii. The parents of a child over five years of age are not available and the child has had 

little or no contact with the child's tribe or members of the child's tribe. 

a Socio-economic conditions and the perceived adequacy of tribal or Bureau of Indian Affairs social 
services or judicial systems may not be considered in a determination that good cause exists. 

b. The burden of establishing good cause to the contrary shall be on the party opposing the transfer. 

C.3. Commentary 

All five criteria that were listed in the earlier version of the guidelines were highly controversial. Comments on 
the first two criteria were almost unanimously negative. The first criterion was whether the parents were still 
living. The second was whether an Indian custodian or guardian for the child had been appointed. These criteria 
were criticized as irrelevant and arbitrary. It was argued that children who are orphans or have no appointed 
Indian custodian or guardian are no more nor less in need of the Act's protections that other children. It was 
also pointed out that these criteria are contrary to the decision in Wisconsin Potwatomies of the Hannahville 
Indian Community v. Houston, 397 F. Supp. 719 (W.D. Misch 1973), which was explicitly endorsed by the 
committee that drafted that Act. The court in that case found that tribal jurisdiction existed even through the 
children involved were orphans for whom no guardian had been appointed. 

Although there was some support for the third and fourth criteria, the preponderance of the comment 
concerning them was critical. The third criteria was whether the child had little or no contact with his or her 
Indian tribe for a significant period of time. These criteria were criticized, in part, because they would virtually 
exclude from transfers infants who were born off the reservation. Many argued that the tribe has a legitimate 
interest in the welfare of members who have not had significant previous contact with the tribe or the 
reservation. Some also argued that these criteria invited the state courts to be making the kind of cultural 
decisions that the Act contemplated should be made by tribes. Some argued that the use of vague words in 
these criteria accorded state courts too much discretion. 

The fifth criteria was whether a child over the age of twelve objected to the transfer. Comment on this criteria 
was much more evenly divided and many of the critics were ambivalent. They worried that young teenagers 
could be too easily influenced by the judge or by social workers. They also argued that fear of the unknown 
would cause many teenagers to make an ill-considered decision against transfer. 



The first four criteria in the earlier version were all directed toward the question of whether the child's 
connections with the reservation were so tenuous that transfer back to the tribe is not advised. The 
circumstances under which it may be proper for the state court to take such considerations into account are set 
out in the revised subsection (iv). 

It is recommended that in most cases state court judges not be called upon to determine whether or not a child'' 
contacts with a reservation are so limited that a case should not be transferred. This may be a valid 
consideration since the shock of changing cultures may, in some cases, be harmful to the child. This 
determination, however, can be made by the parent, who has a veto-over transfer to tribal court. 

This reasoning does not apply, however, where there is no parent available to make that decision. The 
guidelines recommend that state courts be authorized to make such determinations only in those cases where 
there is no parent available to make it. 

State court authority to make such decisions is limited to those cases where the child is over five years of age. 
Most children younger than five years can be expected to adjust more readily to a change in cultural 
environment. 

The fifth criterion has been retained. It is true that teenagers may make some unwise decisions, but it is also true 
that their judgment has developed to the extent that their views ought to be taken into account in making 
decisions about their lives. 

The existence of a tribal court is made an absolute requirement for transfer of a case. Clearly, the absence of a 
tribal court is good cause not to ask the tribe to try the case. 

Consideration of whether or not the case can be properly tried in tribal court without hardship to the parties or 
witnesses was included on the strength of the section-by-section analysis in the House Report on the Act, 
which stated with respect to the§ 19ll(b), "The subsection is intended to permit a State court to apply a 
modified doctrine ofjorum non conveniens, in appropriate cases, to insure that the rights of the child as an 
Indian, the Indian parents or custodian, and the tribe are fully protected." Where a child is in fact living in a 
dangerous situation, he or she should not be forced to remain there simply because the witnesses cannot afford 
to travel long distances to court. 

Application of this criterion will tend to limit transfers to cases involving Indian children who do not live very 
far from the reservation. This problem may be alleviated in some instances by having the court come to the 
witnesses. The Department is aware of one case under that Act where transfer was conditioned on having the 
tribal court meet in the city where the family lived. Some cities have substantial populations of members of tribes 
from distant reservations. In such situations some tribes may wish to appoint members who live in those cities as 
tribal judges. 

The timeliness of the petition for transfer, discussed at length in the commentary to section C.l., is listed as a 
factor to be considered. Inclusion of this criterion is designed to encourage the prompt exercise of the right to 
petition for transfer in order to avoid unnecessary delays. Long periods of uncertainty concerning the future are 
generally regarded as harmful to the well-being of children. For that reason, it is especially important to avoid 
unnecessary delays in child custody proceedings. 

Almost all commenters favored retention of the paragraph stating that reservation socio-economic conditions 
and the perceived adequacy of tribal institutions are not to be taken into account in making good cause 
determinations. Come commenters did suggest, however, that a case not be transferred if it is clear that a 
particular disposition of the case that could only be made by the state court held especially great promise of 
benefiting the child. 

Such considerations are important but they have not been listed because the Department believes such 
judgments are best made by tribal courts. Parties who believe that state court adjudication would be better for 
such reasons can present their reasons to the tribal court and urge it to decline jurisdiction. The Department is 



aware of one case under the Act where this approach is being used and believes it is more in keeping with the 
confidence Congress has expressed in tribal courts. 

Since Congress has established a policy of preferring tribal control over custody decisions affecting tribal 
members, the burden of proving that an exception to that policy ought to be made in a particular case rests on 
the party urging that an exception be made. The rule is reflected in subsection (d). 

C.4. Tribal Court Declination of Transfer 

a A tribal court to which transfer is requested may decline to accept such transfer. 
b. Upon receipt of a transfer petition the state court shall notify the tribal court in writing of the 

proposed transfer. The notice shall state how long the tribal court has to make its decision. The 
tribal court shall have at least twenty days from the receipt of notice of a proposed transfer to 
decide whether to decline the transfer. The tribal court may inform the state court of its decision to 
decline either orally or in writing. 

c. Parties shall file with the tribal court any arguments they wish to make either for or against tribal 
declination of transfer. Such arguments shall be made orally in open court or in written pleadings 
that are served on all other parties. 

d If the case is transferred the state court shall provide the tribal court with all available information 
on the case. 

C.4. Commentary 

The previous version of this section provided that the state court should presume the tribal court has declined to 
accept jurisdiction unless it hears otherwise. The comments on this issue were divided. This section has been 
revised to require the tribal court to decline the transfer affirmatively if it does not wish to take the case. This 
approach is in keeping with the apparent intent of Congress. The language in the Act providing that transfers 
are "subject to declination by the tribal court" indicates that affmnative action by the tribal court is required to 
decline a transfer. 

A new paragraph has been added recommending that the parties assist the tribal court in making its decision on 
declination by giving the tribal court their views on the matter. 

Transfers ought to be arranged as simply as possible consistent with due process. Transfer procedures are a 
good subject for tribal-state agreements under 25 U.S.C. § 1919. 

A. Adjudication of Involuntary Placements, Adoptions, or Terminations or Terminations of Parental Rights 

D.l. Access to Reports 

Each party to a foster care placement or termination of parental rights proceeding under State law involving an 
Indian child has the right to examine all reports or other documents filed with the court upon which any 
decision with respect to such action may be based. No decision of the court shall be based on any report or 
other document not filed with the court. 

D.l. Commentary 

The first sentence merely restates the statutory language verbatim. The second sentence makes explicit the 
implicit assumption of Congress - that the court will limit its considerations to those documents and reports that 
have been filed with the court. 

D.2. Efforts To Alleviate Need To Remove Child From Parents or Indian Custodians 

Any party petitioning a state court for foster care placement or termination of parental rights to an Indian child 



must demonstrate to the court that prior to the commencement of the proceeding active efforts have been made 
to alleviate the need to remove the Indian child from his or her parents or Indian custodians. These efforts shall 
take into account the prevailing social and cultural conditions and way of life of the Indian child's tribe. They 
shall also involve and use the available resources of the extended family, the tribe, Indian social service agencies 
and individual Indian care givers. 

D.2. Commentary 

This section elaborates on the meaning of "breakup of the Indian family" as used in the Act. "Family breakup" 
is sometimes used as a synonym for divorce. In the context of the statue, however, it is clear that Congress 
meant a situation in which the family is unable or unwilling to raise the child in a manner that is not likely to 
endanger the child's emotional or physical health. 

This section also recommends that the petitioner take into account the culture of the Indian child's tribe and use 
the resources of the child's extended family and tribe in attempting to help the family function successfully as a 
home for the child. The term "individual Indian care givers" refers to medicine men and other individual tribal 
members who may have developed special skills that can be used to help the child's family succeed. 

One commenter recommended that detailed procedures and criteria be established in order to determine 
whether family support efforts had been adequate. Establishing such procedures and requirements would 
involve the court in second-guessing the professional judgment of social service agencies. The Act does not 
contemplate such a role for the courts and they generally lack the expertise to make such judgments. 

D.3. Standards of Evidence 

a The court may not issue an order effecting a foster care placement of an Indian child unless clear 
and convincing evidence is presented, including the testimony of one or more qualified expert 
witnesses, demonstrating that the childls continued custody with the child's parents or Indian 
custodian is likely to result in serious emotional or physical damage to the child. 

b. The court may not order a termination of parental rights unless the court's order is supported by 
evidence beyond a reasonable doubt, including the testimony of one or more qualified expert 
witnesses, that continued custody of the child by the parent or Indian custodian is likely to result in 
serious emotional or physical damage to the child. 

c. Evidence that only shows the existence of community or family poverty, crowded or inadequate 
housing, alcohol abuse, or nonconforming social behavior does not constitute clear and convincing 
evidence that continued custody is likely to result in serious emotional or physical damage to the 
child. To be clear and convincing, the evidence must show the existence of particular conditions in 
the home that are likely to result in serious emotional or physical damage to the particular child 
who is the subject of the proceeding. The evidence must show the casual relationship between the 
conditions that exist and the damage that is likely to result. 

D.3. Commentary 

The first two paragraphs are essentially restatement of the statutory language. By imposing these standards, 
Congress has changed the rules of law of many states with respect to the placement of Indian children. A child 
may not be removed simply because there is someone else willing to raise the child who is likely to do a better 
job or that it would be "in the best interests of the child" for him or her to live with someone else. Neither can a 
placement or termination of parental rights be ordered simply based on a determination that the parents or 
custodians are "unfit parents." It must be shown that it is shown that it is dangerous for the child to remain with 
his or her present custodians. Evidence of that must be "clear and convincing" for placements and "beyond a 
reasonable doubt" for terminations. 

The legislative history of the Act makes it pervasively clear that Congress attributes many unwarranted 
removals of Indian children to cultural bias on the part of the courts and social workers making the decisions. In 
many cases children were removed merely because the family did not conform to the decision-maker's 



stereotype of what a proper family should be-without any testing of the implicit assumption that only a family 
that conformed to that stereotype could successfully raise children. Subsection (c) makes it clear that mere non­
conformance with such stereotypes or the existence of other behavior or conditions that are considered bad 
does not justify a placement or termination under the standards imposed by Congress. The focus must be on 
whether the particular conditions are likely to cause serious damage. 

D.4. Qualified Expert Witnesses 

a Removal of an Indian child from his or her family must be based on competent testimony from one 
or more experts qualified to speak specifically to the issue of whether continued custody by the 
parents or Indian custodians is likely to result in serious physical or emotional damage to the child. 

b. Persons with the following characteristics are most likely to meet the requirements for a qualified 
expert witness for purposes of Indian child custody proceedings: 

(i) A member of the Indian child's tribe who is recognized by the tribal 
community as knowledgeable in tribal customs as they pertain to family 
organization and childrearing practices. 

L Any expert witness having substantial experience in the delivery of child and family 
services to Indians, and extensive knowledge of prevailing social and cultural 
standards and childrearing practices within the Indian child's tribe. 

i. A professional person having substantial education and experience in the area of his 
or her specialty. 

a The court or any party may request the assistance of the Indian child's tribe or the Bureau of Indian 
Affairs agency serving the Indian child's tribe in locating persons qualified to serve as expert 
witnesses. 

D.4. Commentary 

The first subsection is intended to point out that the issue on which qualified expert testimony is required is the 
question of whether or not serious damage to the child is likely to occur if the child is not removed. Basically 
two questions are involved. First, is it likely that the conduct of the parents will result in serious physical or 
emotional harm to the child? Second, if such conduct will likely cause such harm, can the parents be persuaded 
to modify their conduct? 

The party presenting an expert witness must demonstrate that the witness is qualified by reason of educational 
background and prior experience to make judgments on those questions that are substantially more reliable 
than judgments that would be made by non-experts. 

The second subsection makes clear that knowledge of tribal culture and childrearing practices will frequently be 
very valuable to the court. Determining the likelihood of future harm frequently involves predicting future 
behavior- which is influenced to a large degree by culture. Specific behavior patterns will often need to be 
placed in the context of the total culture to determine whether they are likely to cause serious emotional harm. 

Indian tribes and Bureau of Indian Affairs personnel frequently know persons who are knowledgeable 
concerning the customs and cultures of the tribes they serve. Their assistance is available in helping to locate 
such witnesses. 

A. Voluntary Proceedings 

E.l. Execution of Consent 



To be valid, consent to a voluntary termination of parental rights or adoption must be executed in writing and 
recorded before a judge or magistrate of a court of competent jurisdiction. A certificate of the court must 
accompany any consent and must certify that the terms and consequences of the consent were explained in 
detail and in the language of the parent or Indian custodian, if English is not the primary language, and were 
fully understood by the parent or Indian custodian. Execution of consent need not be in open court where 
confidentiality is requested or indicated. 

E.l. Commentary 

This section provides that consent may be executed before either a judge or magistrate. The addition of 
magistrates was made in response to a suggestion from Alaska where magistrates are found in most small 
communities but "judges" are more widely scattered. The term "judge" as used in the statute is not a term of art 
and can certainly be construed to include judicial officers who are called magistrates in some states. The 
statement that consent need not be in open court where confidentiality is desired or indicated was taken directly 
from the House Report on the Act. A recommendation that the guideline list the consequences of consent that 
must be described to the parent or custodian has not been adopted because the consequences can vary wide~y 
depending on the nature of the proceeding, state law and the particular facts of individual cases. 

E.2. Content of Consent Document 

a The consent document shall contain the name and birthday of the Indian child, the name of the 
Indian child's tribe, any identifying number or other indication of the child's membership in the 
tribe, if any, and the name and address of the consenting parent or Indian custodian. 

b. A consent to foster care placement shall contain, in addition to the information specified in (a), the 
name and address of the person or entity by or through who the placement was arranged, if any, or 
the name and address of the prospective foster parents, if known at the time. 

c. A consent to termination of parental rights or adoption shall contain, in addition to the information 
specified in (a), the name and address of the person or entity by or through whom any preadoptive 
or adoptive placement has been or is to be arranged. 

E.2. Commentary 

This section specifies the basic information about the placement or termination to which the parent or Indian 
custodian is consenting to assure that consent is knowing and also to document what took place. 

E.3. Withdrawal of Consent to Placement 

Where a parent or Indian custodian has consented to a foster care placement under state law, such consent may 
be withdrawn at any time by filing, in the court where consent was executed and filed, an instrument executed 
by the parent or Indian custodian. When a parent or Indian custodian withdraws consent to foster care 
placement, the child shall as soon as is practicable be returned to that parent or Indian custodian. 

E.3. Commentary 

This section specifies that withdrawal of consent shall be filed in the same court where the consent document 
itself was executed. 

E.4. Withdrawal of Consent to Adoption 

A consent to termination of parental rights or adoption may be withdrawn by the parent at any time prior to 
entry of a .final decree of voluntary termination or adoption by filing in the court where the consent is filed an 
instrument executed under oath by the parent stipulating his or her intention to withdraw such consent. The 
clerk of the court where the withdrawal of consent is filed shall promptly notify the party by or through whom 
any preadoptive or adoptive placement has been arranged of such filing and that party shall insure the return of 
the child to the parent as soon as practicable. 



EA. Commentary 

This provision recommends that the clerk of the court be responsible for notifying the family with whom the 
child has been placed that consent has been withdrawn. The court's involvement frequently may be necessary 
since the biological parents are often not told who the adoptive parents are. 

A. Dispositions 

F.l. Adoptive Placements 

a In any adoptive placement of an Indian child under state law preference must be given (in the order 
listed below) absent good cause to the contrary, to placement of the child with: 

a A member of the Indian child's extended family; 

L Other members ofthe Indian child's tribe; or 
ii. Other Indian families, including families of single parents. 

a The Indian child's tribe may establish a different order of preference by resolution. That order of 
preference must be followed so long as placement is the least restrictive setting appropriate to the 
child's needs. 

b. Unless a consenting parent evidences a desire for anonymity, the court or agency shall notify the 
child's extended family and the Indian child's tribe that their members will be given preference in 
the adoption decision. 

F.l. Commentary 

This section makes clear that preference shall be given in the order listed in the Act. The Act clearly recognizes 
the role of the child's extended family in helping to raise children. The extended family should be looked to 
first when it becomes necessary to remove the child from the custody of his or her parents. Because of 
differences in culture among tribes, placement within the same tribe is preferable. 

This section also provides that single parent families shall be considered for placements. The legislative history 
of the Act makes it clear that Congress intended custody decisions to be made based on a consideration of the 
present or potential custodian's ability to provide the necessary care, supervision and support for the child rather 
than on preconceived notions of proper family composition. 

The third subsection recommends that the court or agenda make an active effort to find out if there are families 
entitled to preference who would be willing to adopt the child. This provision recognizes, however, that the 
consenting parent's request for anonymity takes precedence over efforts to find a home consistent with the 
Act's priorities. 

F.2. Foster Care or Preadoptive Placements 

In any foster care or preadoptive placement of an Indian child: 

a The child must be placed in the least restrictive setting which 

a (i) most approximates a family; 
b. (ii) in which his or her special needs may be met; and 

(iii) which is in reasonable proximity to his or her home 



a Preference must be given in the following order, absent good cause to the contrary, to placement 
with: 

(i) A member of the Indian child's extended family; 

(ii) A foster home, licensed, approved or specified by the Indian child's tribe, 

whether on or off the reservation; 

(iii) An Indian foster home licensed or approved by an authorized non-Indian 

licensing authority; or 

(iv) An institution for children approved by an Indian tribe or operated by an 

Indian organization which has a program suitable to met the child's needs. 

b. The Indian child's tribe may establish a different order of preference by resolution, and that order 
of preference shall be followed so long as the criteria enumerated in subsection (a) are met. 

F.2. Commentary 

This guideline simply restates the provision of the Act. 

F.3. Good Cause To Modify Preferences 

a For purposes of foster care, preadoptive or adoptive placement, a determination of good cause not 
to follow the order of preference set out above shall be based on one or more of the following 
considerations: 

a The request of the biological parents or the child when the child is of sufficient age. 

(ii) The extraordinary physical or emotional needs of the child as established by 

testimony of a qualified expert witness. 

(iii) The unavailability of suitable families for placement after a diligent search 

has been completed for families meeting the preference criteria. 

a The burden of establishing the existence of good cause not to follow the order of preferences 
established in subsection (b) shall be on the party urging that the preferences not be followed. 

F.3. Commentary 

The Act indicates that the court is to give preference to confidentiality requests by parents in making 
placements. Paragraph (I) is intended to permit parents to ask that the order of preference not be followed 
because it would prejudice confidentiality or for other reasons. The wishes of an older child are important in 
making an effective placement. 

In a few cases a child may need highly specialized treatment services that are unavailable in the community 
where the families who meet the preference criteria live. Paragraph (ii) recommends that such considerations be 
considered as good cause to the contrary. 



Paragraph (iii) recommends that a diligent attempt to find a suitable family meeting the preference criteria be 
made before consideration of a non-preference placement be considered. A diligent attempt to find a suitable 
family includes at a minimum, contact with the child's tribal social service program, a search of all county or 
state listings of available Indian homes and contact with nationally known Indian programs with available 
placement resources. 

Since Congress has established a clear preference for placements within the tribal culture, it is recommended in 
subsection (b) that the party urging an exception be made be required to bear the burden of proving an 
exception is necessary. 

A. Post-Trial Rights 

G.l. Petition To Vacate Adoption 

a Within two years after a final decree of adoption of any Indian child by a state court, or within any 
longer period of time permitted by the law of the state, a parent who executed a consent to 
termination of parental rights or adoption of that child may petition the court in which the final 
adoption decree was entered to vacate the decree and revoke the consent on the grounds that such 
content was obtained by fraud or duress. 

b. Upon the filing of such petition, the court shall give notice to all parties to the adoption proceedings 
and shall proceed to hold a hearing on the petition. Where the court finds that the parent's consent 
was obtained through fraud or duress, it must vacate the decree of adoption and order the consent 
revoked and order the child returned to the parent. 

G.l. Commentary 

This section recommends that the petition to vacate an adoption be brought in the same court in which the 
decree was entered, since that court clearly has jurisdiction, and witnesses on the issue of fraud or duress are 
most likely to be within its jurisdiction. 

G.2. Adult Adoptee Rights 

a Upon application by an Indian individual who has reached the age 18 who was the subject of an 
adoptive placement, the court which entered the final decree must inform such individual of the 
tribal affiliations, if any of the individual's biological parents and provide such other information 
necessary to protect any rights flowing from the individual's tribal relationship. 

b. The section applies regardless of whether or not the original adoption was subject to the provision 
of the Act. 

c. Where state law prohibits revelation of the identity of the biological parent, assistance of the 
Bureau of Indian Affairs shall be sought where necessary to help an adoptee who is eligible for 
membership in a tribe establish that right without breaching the confidentiality of the record. 

G.2. Commentary 

Subsection (b) makes clear that adoptions completed prior to May 7, 1979, are covered by this provision. The 
Act states that most portions of Title I do not "affect a proceeding under State law" initiated or completed prior 
to May 7, 1979. Providing information to an adult adoptee, however, cannot be said to affect the proceeding by 
which the adoption was ordered. 

The legislative history of the Act makes it clear that this Act was not intended to supersede the decision of state 
legislatures on whether adult adoptees may be told the names of their biological parents. The intent is simply to 
assure the protection of rights deriving from tribal membership. Where a state law prohibits disclosure of the 
identity of the biological parents, tribal rights can be protected by asking the BIA to check confidentiality 
whether the adult adoptee meets the requirements for membership in an Indian tribe. If the adoptee does meet 



those requirements, the BIA can certify that fact to the appropriate tribe. 

G.3. Notice of Change in Child's Status 

a Whenever a final decree of adoption of an Indian child has been vacated or set aside, or the 
adoptive parent has voluntarily consented to the termination of his or her parental rights to the 
child, or whenever an Indian child is removed from a foster care home or institution for the purpose 
of further foster care, preadoptive placement, or adoptive placement, notice by the court or an 
agency authorized by the court shall be given to the child's biological parents or prior Indian 
custodians. Such notice shall inform the recipient of his or her right to petition for return of custody 
of the child. 

b. A parent or Indian custodian may waive his or her right to such notice by executing a written 
waiver of notice filed with the court. Such waiver may be revoked at any time by filing with the 
court a written notice of revocation, but such revocation would not affect any proceeding which 
occurred before the filing of the notice of revocation. 

G .3. Commentary 

This section provides guidelines to aid courts in applying the provisions of Section 106 of the Act. Section 106 
gives legal standing to a biological parent or prior Indian custodian to petition for return of a child in cases of 
failed adoptions or changes in placement in situations where there has been a termination of parental rights. 
Section 1 06(b) provides the whenever an Indian child is removed from a foster care home or institution for the 
purpose of further foster care, preadoptive placement, or adoptive placement, such placement is to be in 
accordance with the provisions of the Act - which requires notice to the biological parents. 

The Act is silent on the question of whether a parent or Indian custodian can waive the right to further notice. 
Obviously, there will be cases in which the biological parents will prefer not to receive notice once their 
parental rights have been relinquished or terminated. This section provides for such waivers but, because the 
Act establishes an absolute right to participate in any future proceedings and to petition the court for return of 
the child, the waiver is revocable. 

GA. Maintenance of Records 

The state shall establish a single location where all records of every foster care, preadoptive placement and 
adoptive placement of Indian children by courts of that state will be available within seven days of a request by 
an Indian child's tribe or the Secretary. The records shall contain, at a minimum, the petition or complaint, all 
substantive orders entered in the proceeding, and the complete record of the placement determination. 

GA. Commentary 

This section of the guidelines provides a procedure for implementing the provisions of 25 U.S. C. § 1915(e). 
This section has been modified from the previous version which required that all records be maintained in a 
single location within the state. As revised this section provides only that the records be retrievable by a single 
office that would make them available to the requester within seven days of a request. For some states 
(especially Alaska) centralization of the records themselves would create major administrative burdens. So long 
as the records can be promptly made available at a single location, the intent of this section that the records be 
readily available will be satisfied. 

Forrest J. Gerrard, 

Assistant Secretary, Indian Affairs 

November 16, 1979. 
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Highlights 
Highlights of GA0-05-290, a report to 
congressional requesters 

Why GAO Did This Study 
In the 1960s and 1970s, American 
Indian children were about six 
times more likely to be placed in 
foster care than other children and 
many were placed in non-American 
Indian homes or institutions. In 
1978, the Congress enacted the 
Indian Child Welfare Act (ICWA) to 
protect American Indian families 
and to give tribes a role in making 
child welfare decisions for children 
subject to ICW A. ICWA requires 
that (1) tribes be notified and given 
an opportunity to intervene when 
the state places a child subject to 
ICWA in foster care or seeks to 
tenninate parental rights on behalf 
of such a child and (2) children be 
placed if possible with relatives or 
tribal families. This report 
describes (1) the factors that 
influence placement decisions for 
children subject to ICWA; (2) the 
extent to which, if any, placements 
for children subject to ICWA have 
been delayed; and (3) federal 
oversight of states' implementation 
ofiCWA. 

What GAO Recommends 

GAO recommends that the 
Department of Health and Human 
Services' Administration for 
Children and Families (ACF) 
consider using ICWA compliance 
information available through its 
existing child welfare oversight 
activities to target guidance and 
assistance to states.lffiS disagreed 
with our recommendation. We 
continue to believe that ACF could 
use the information it gathers to 
help states improve their I CW A 
compliance. 

www.gao.gov/cgi-bin/getrpt?GA0-05-290. 

To view the full product, including the scope 
and methodology, click on the link above. 
For more information, contact Cornelia Ashby 
at (202) 512-8403 or ashbyc@gao.gov. 
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INDIAN CHILD WELFARE ACT 

Existing Information on Implementation 
Issues Could Be Used to Target Guidance 
and Assistance to States 

What GAO Found· 

Placement decisions for children subject to ICWA can be influenced by how 
long it takes to determine that ICW A applies, the availability of American 
Indian foster and adoptive homes, and the level of cooperation between 
states and tribes. While these factors are unique to American Indian children, 
other factors can affect decisions similarly for all children. Many states, for 
example, place all children with relatives if possible and may consider 
changing placements for all children-regardless of ICW A status-when 
relatives are identified after initial placement. Our survey showed few 
differences between children subject to ICWA and other children in how 
often states had to decide whether to move a child to another home. 

National data on children subject to ICWA are unavailable; data that were 
available from four states showed no consistent pattern in how long children 
subject to ICWA remained in foster care or how often they were moved to 
different foster homes compared to other children. In general, most children 
leaving foster care in fiscal year 2003 in the four states were reunified with 
their families, although children subject to ICWA were somewhat less likely 
to be reunified or adopted and were somewhat more likely to leave through 
a guardianship ami.ngement. · 
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ACF does not have explicit oversight responsibility for states' 
implementation of ICWA and the information the agency obtains through its 
general oversight of state child welfare systems sometimes provides little 
meaningful information to assess states' efforts. For example, the ICWA 
information states provided in their 2004 progress reports varied widely in 
scope and content and many states did not report on the effect of their 
implementation efforts. Further, while limited information from ACF's 
reviews of states' overall child welfare systems indicate some ICWA 
implementation concerns, the process does not ensure that ICWA issues will 
be addressed in states' program improvement plans. 

________________ United States Government Accountability Office 
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Il\"TERGOVERNJ\'JENT o\L AGREEMENT: 
HOLiLTON BAND OF l\IALISEET INDIANS AND STATE OF IVIAINE 

\YHEREAS, the Houlton Band ofiv1aliseet Indians ("Tribe .. ) IS a Federally Recogmzed 
Tribe; and 

\VHERE.<\.S, The State of Mame (''State") cmTently provides child welfare services to the 
Tribe; and 

\VHEREAS. The Umted States Congress did m 1978 enact the Federal Indian Child 
\\·-elfare Act. Public Law 95-608 tCoditied at 25 l•.S.C ~·~ ]l1()] C:'l sec1 ("'ICVv t\ .. ); and 

\'VHEREAS, The goal ofiC\VA 1s to placejndian children 111 Indian homes so that the 
Tribe's culture can subsist 10 the future; and 

\VHEREAS, Both the State and the Tribe agree that b1dian children and families deserve 
to rece1ve the same level of services and protection,fi·om ham1 as non-Indian children and 
families, whether they live on or off the reservatiOn, and also deserve tbe protectiOns 
afforded them by ICWA, 

WHEREAS, T11e Tribe has not had a Tribal Court available to assume JUnsdictwn of child 
welfare cases until now; 

\VHEREAS, The Tribe has entered mto an agreement to use the services ofthe Tribal 
Court of the P~no~scot NatiOn or the Passamaquoddy NatiOn as 1ts own Tribal Court, until 
the Tribe has established Its own Tribal Comi; 

WHEREAS, Both the State and the Tribe agree the appropnate care and placement of the 
Tribe's children IS essential to the cultural mtegnty of the Tribe; and 

WHEREAS, Both parties want to Improve the care and placement of the Tribe's children, 
protect the children and ensure the preservation of the Tribe's culture. 

NO\V THEREFORE BE IT RESOLVED, that the State and the Tribe shall enter mto an 
Intergovenm1ental Agreement that meets the reqmrements of ICW A, as authonzed by 25 
uses §1919; 

BE IT FURTHER RESOLVED, tl1at the Tribe shall enter mto a separate agreement ''·llth 
the Penobscot Nation to use the Penobscot Tribal Comi or the Passamaquoddy T1ibe to use 
the Passamaquoddy Tribal Comi as the T1ibe 's Tribal Court, until such time as the Tribe 
shall establish 1ts own Tribal Cmni, and the Tribe will adopt a Child Welfare Code and 
Policy, as well as foster home bcensmg rules; 



BE IT FURTHER RESOL \.ED that tl1e Tribe ,,·ill put m place a soc1al sen·1ces team, 
mclucting soc1al \\"orkers. t0 manage the cnre of any children of the Tribe who are m need 
of child protection sen·1ces; 

BE IT FURTHER RESOLYED, that for pllllJOses oftlllS nt:-•Teement and for Pllll>Oses of 
t11e application oflCWA and Without preJudice to any panv 111 any other discusswns. 
disputes or contested matters, the Trust Lands held by the Tribe are defined as 
reservatwn( s ). 

BE IT FURTHER RESOLVED, that at the request ofthe Tribe, the State will request 
that the D1stnct Court transfer all pending cl1ild welfare and adopt1on cases to the Tribal 
IQ11111'1 a·•~co•·d•.ltl•~P nrttll rl.~\l; .l ""ld "·ill I".:Ot"J!J-='"1 1h"t ··'n" 11"'" "C'lO"S t"';L.,tl '11 jht" Dl"tl"'"t - .,.~~ .1 .,. • ....... ~,_ ~• '"'' L '\ -.~ ~~ •• Ill I._~,\.. ._.J '-'ILl L.l "' I~,. U l l~._ LIJ'- 1 11... _:. 1"-' 

Cmn1 be transfeJTed to the T1ibal Court 111 accordance w1th lCWA. 

BE IT FURTHER RESOLVED, that the State will ass1st tl1e T1ibe m1ts efforts tore­
clmm 1ts" most valuable resource- 1ts children, by providing funding and services when 
necessary to effectuate the goals of ICW A, as specified herem. 

I. Histmy In 1978, the Umted States Congress passed Public Law 95-608, the 
federal Indian Child Welfare Act (codified at 25 U.S.C. §§ 1901 et seq )(ICWA). 
Pnor to the passage of ICW A, Indian children were bemg adopted and placed m 
foster care at a much higher rate than other children. As a result, Indian children 
were losmg all contact with the1r families, tribes, and cultural traditwns. Indian 
Tribes were becommg non-existent as their populatiOns dwmdled. ICW A 
attempted ·to remedy this by stat111g that "there 1s no resource .. more VItal to the 
contmued ex1stence and mtegnty of Indian tribes than the1r children" and that child 
welfare agenc1es had failed "to recogmze the essential tribal relatwns of Indian 
people and the culture and socml standards prevailing 111 Indian commumties and 
families." (25 U.S.C. §1901). 

As a result ofiCWA, Indian children are entitled to all nghts g1ven to other children 
with a higher standard of protect10ns for the nghts of Indian families to ensure that 
whenever Dossible, Indian families stay together If It IS not possible for children to 
remam w1th the1r parents, ICWA specifies an order of preference for placement of 
Indian children that favors placement w1th the extended family, the Tribe, or other 
Indian custodians. 

In 1976, the Federal Indian Policy Review Cmmmss10n, found that m the early 
1970's Indian children 111 Aroostook County were placed m foster homes at a rate 
of 62.4 times (6,240 percent) greater that the Statewide rate for non-Indians. (Final 
Repmi of the Federal Indian Policy Revie\v Cmmmss10n: Task Force Four· Federal, 
State and Tiibal Junsdict10n. p. 205). TillS situation was brought to the attention of 
the Congress dunng consideration of the Indian Child Welfare Act. (Senate Select 
Committee on Indian Affmrs 95th Cong. ]51 SessJOn on S. 1214, the Indian Child 
\Velfare Act of 1977, pp. 343-349 ) The Tribe now mtends to assume more 
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responsibi!Jty under lC\VA and reach an agreement \\'lth the State on child welfare 
matters to ensure the appropnate placement ofthe Tribe s cl1ildre11 m the future. 

Because the Tribe has not had a Tribal Court. the Tribe has not been able to have lts 
child proteCtiOn cases heard by a Tribal Judge. All Maliseet child protection cases 
have been heard solely 111 the State court, wh1ch 1s not satisfactory to the T1ibe. The 
Tribe l1as not had a tribal child welfare system until th1s t1me. and therefore has 
relied on the State for casework and foster care licensmg. vVhile the State and the 
Tribe bave made effmis to recruit foster parents, there are n lim1ted number of 
Indian foster homes available for placement. 

Il. Summar'' of ICW A. JCWA protects the mtegnty and longev1ty of Indian tribes by 
preventmg the rem_oval of Indian children from the1r families absent ce1iam 
safeguards. ICWA accomplishes tl11S through the followmg (The jollo1vmg 
statements are olllV prov1ded as ct szmmWTJ! and are not mtended to amend or 
replace the actualJCWA provzszons). 

A. Requmng that act1ve efforts be made to 1dent1fy a child's membership or 
eligibility for meni.bersh1p m any Indian Tribe. 

B. Recogmt10n of the JUnsdictiOn of Indian Tribes and Tribal Courts. 

C. Providing for exclus1ve junsdictwn of Indian Tribes over child custody 
proceedings mvolvmg an Indian child who res1des or 1s dmmciled on the 
reserva tl on. 

D. Providing for transfer of child custody proceedings to the jLmsdictiOn of the 
Indian child's tribe, absent objection by either parent, upon the pet1t10n of 
e1ther parent or the h1dian custodian or the h1dian child's t1ibe, provided 
that such transfer shall be subject to declination by the tribal court of such 
tribe. 

E. Requmng that the State give full fmth and credit to the public acts. records 
and JUdicJa! proceedings of any federally recogmzed h1dian T1ibe regarding 
child welfare proceedings. 

F Requmng state courts, 111 the placement of Indian children, to observe a 
h1gh standard m order to promote the contmmty oflndian families. 

G. Reqtimng compliance w1th the order of preference for placement of Indian 
children as set fmih by ICvV A, or by the Tribe 1f the T1ibe has selected an 
order of preference compatible w1th 1ts own lmtory, culture, and traditiOns. 

H. Requmng notice to tlibe(s), 1J1dian parents and custodians of state court 
child custody proceedi11gs mvolvmg Indian Children. 



r. ProvJding for the nght of parents. custodians. ancl Tribes to mtervene as 
pmtJes to any State comt proceeding. 

J Providing for court-appomted lawyers to represent indigent parents and 
com1-appomted guardians ad litem to represent Jndian Children. 

K. Prov1ding protections for the parents who voluntarily place the1r child 111 

foster care or tem1mate the1r parental nghts. 

L. Recogmt1on of T1·ibE~l licensmg and/or approval of standards for foster 
110mes. group homes. adopt1ve famiiJes. and soc1al sen'Jces. 

M. Funding of -T1ibal socwl serVIces to Indian families for use m connectiOn 
\VIth child welfare goals. 

N. Providing for a process to mvalidate the State comt achons when ICWA has 
been vwlated. 

0. Assistmg adults who were adopted out of then Tribes to researc-h Tribal 
affiliatiOn . 

. III. Pumose. Th1s Agreement was developed to ensure that the Houlton Band of 
Maliseet Indians ("Tribe") have maxmlUm part1cipat1on m detenmnmg the 
dispositiOn of cases mvolvmg the Tribe's children. Both pmi1es agree that the 
lustory of child welfare and adoptiOn services w1thm the Tiibe have ceded authonty 
to the State E~nd resulted m placements outside of Maliseet homes. AdditiOnally, 
both pmi1es agree that 1t 1s m the Tribe's best interest to certify more foster and pre­
adoptiVe homes, have a larger socml-serv1ces network that allows the Tribe and 
State to work cooperatively to protect Indian Children and families. 

Tl11S Agreement outlines the nghts and responsibilities of both the State and the 
Tribe under ICWA and govems all proceedings havmg to do w1th the placement of 
the Tribe's children. 

Th1s Agreement provides for the confidential exchange of mfom1at10n regarding 
Indian families so that the Tiibe and the State can work cooperatively to g1ve Indian 
families the best possible resources available. 

III. Le~:ml Authontv 25 USC § 1919 authonzes States and Indian Tribes to enter mto 
lntergovemmental Agreements mvolvmg the care and custody of Indian children. 
Because the State 1s responsible for a11 cJ1ildren 111 1ts JtmsclictJon, 4::! USC §670, er 
seq (Socwl Secunty Act) authonzes Tribes to enter mto agreements With States for 
child welfare ass1stance momes and adopt1on assistance. 
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JV .lunsdict1on. The parties acknowledge and agree that the Tlibe has JUnsdictJon over 
child custody proceedi11gs as clesc1ibed by ICW U.. Th1s JUnsdJctJon extends to all 
of the Tribe's children who are members or ehgible for membersh1p under the 
T1ibe's defimt10n. regardless of whether domiciled on tl1e ReserYatlon or not. 

The parlles agree that 111 order for the Tribe to meanmgfully pmi1c1pate m the 
placement of Its children, not1ce must be made to the T1ibe every tlme the custody 
or care of a Tribal child JS at Issue. 

The Pmi1es agree tbat It IS 111 the best mterest of the Indian Children and families 
and the Tribe for the Tribe to take JUnsdictJOn of ex1stmg cases and all future cases 
as contemplated Li)· lCV,: A .. 

V Full Entb and Credit. The part1es agree to pro\·lde full fmth and credit for the 
public acts, records, and JUdicial proceedings of the other m matters govemed by 
tl11S Agreement. 

VI. Intemretatwn of Agreement. Th1s Agreement shall be construed liberally so as to 
achieve results consistent w1th ICW A and th1s Agreement. The followmg 
gmdelines shall be followed: 

A. Indian families should be preserved; 

B. Cases mvolvmg the Tribe's children should be heard m a Tribal Court 
whenever possible. 

C. Indian children who must be removed fi·om their homes should have 
placements w1thm their own families or Tribe. 

D The State and the Tribe will collaborate on child welfare and custody 
decisiOns for children who remam m the custody of the State. The State will 
defer to Tribal detenmnatwns on child welfare and custody, unless the State 
believes that such Tiibal deten·:nmations pose a nsk to the child. Where the 
State disagrees With a Tribal determmatwn and makes a different 
detenmnat10n, the Tribe retams the nght to rmse the Issue m the appropnate 
forum. 
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\"IT. Defin1t1ons 

The followmg defi111t10ns shall apply to tlm Agreement. unless othenvise mdicated: 

A. "Adoption'' means the pem1anent placement of an Indian child for adopt1on 
that results m a final decree of adoption. 

"Acti\'e Efforts" means active and thorough efforts by the State and Tiibe 
socml sen'Ices agencies to fulfilJJts obligations oflCW A and th1s 
Agreement and to keep the child m the home as a first pnonty 

C. "Best Interests of the Indian Child" means the·standard ofrev1ew required 
under IC\VA lvleetmg the Best Interests of the Indian Child recogmzes the 
Importance ofmamtammg connectiOns with the family and \VIth the Tribe. 

D "Case Plan" means a wntten plan prepared by the Tribe's socml services 
department that documents tbe reasons the child 1s under the JUnsdiction of 
the Court and the steps that must be taken m order for the child to recetve a 
pern1anent placement. 

E. "Custodian" means a person over 18 years of age who has custody of a 
child but does not have parental nghts. 

F "Department of Human Servtces (DHS)'' means the Mame State 
Department ofHuman Senr1ces. 

G. "Dispositional Revtew Heanng" means any scheduled court heanng to 
review the status of the child and family 

H. "Domicile" means a person's tme, pem1anent home, or the place tbat the 
person mtends to retum even though the person 1s actually residing 
elsewhere; a child's domicile 1s detenmned by the domicile of his/her 
custodial Darent(s) and or guardian or c.ustodian. 

I. "Guardian" means a person over 18 years of age who has legal custody of 
an Indian Child as so ordered by a court but who does not have parental 
nghts. 

J "Extended Family'' shall be defined by the Tribe. Should the Tiibe fail to 
Identify a child's Extended Family, Extended Family shall mean a person 
who IS at least e1ghteen (18) and who IS the child's grandparent, aunt. uncle, 
brother, stster. brother-m-law s1ster-m-lmv. mece. nephew, first cousm. 
second cousm, or step-parent. 
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K. ··Foster Placement'' means an) and allmltlal and subsequent actions 
mvolYmg the remoYal of an Indian child fi·om ns parents or Indian guardian 
or custodian for temporar~ placement m a foster home or mst1tUt1on or the 
l1ome of a gunrclian or custodian. \\'here the parent or Indian custodian 
cannot have the ch1 ld retumed upon demand. but \Vhere parental nghts have 
not been tenmnated. 

L. "lC'WA" means the Indian Child Welfare A..ct. 25 U.S.C §§ 1901, er seq 

Tvi. "lmmment phys1cal danger·· means a threat of1mmediate phys1calmjury to 
an Indian Child. 

N. "Indian" means any person \\·ho 1s a member of any Indian Tribe. or who 1s 
an Alaska Nfltlve as defined ll1 the Alaska NatJYe Clmms Settlement Act (43 
u.s.c. § 1602(g}). 

0. "Indian Child" means any unmamed person who 1s under the age of 
eighteen ( 18) and IS e1ther (a) a member of an Indian Tribe or (b) 1s eligible 
for membership man Indian Tribe and IS the bwlog1cal child of a member 
of an Indian Tribe. 

P "h1dian Tribe" means any Indian tribe, band, nation, or other orgamzed 
group or commumty oflndians that IS federally recogmzed. 

Q "Legal Custody" means the legally enforceable duty, responsibility, and 
authonty to prov1de care.and control of a child as mterpreted by the State 
court or the Tribal Court when transfemng legal responsibility for care fi·om 
a parent, custodian, or guardian to the Tribe, DHS, the Tribal Comi, or 
mdiv1dual pursuant to a court order 

R. "Notice" shall mean the notlficatwn of the Tribe that an Indian Child 1s the 
subject of a foster placement or adoption heanng according to ICWA and 
ti11S Agreement. 

S. "Order of Placement" shall mean the followmg order of preference 111 

placmg h1dian Children, unless the T1ibe detennmes a different order of 
preference: 
1 Member of a Child's Extended Family; 
2. Other member of the Child's T1ibe: 
3. Other indian family; or. 1fthe above cam1ot be met, 
4. Non-Indian family 

T "Qualified Expe1i 'vVitness" 1s a person \\'ho JS a member of the Indian 
Child's Tribe who 1s recogmzed by the Tribe as familiar \YJth the Tribe's 
custom and orgamzat10n as to child-reanng or a lay expert w1tness who has 
substantial expenence m h1s or her field or a ce111fied professiOnal \Vho has 
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substantial eclucat1on and expenence \\'lth Indian Children. "Qualified 
Expe!1 Vlitness·· as used l1ere has the same meanmg as the tem1 1s used m 
the Indian Chile! Welfare Act. 

U "Tcnmnat1on of Parental R1ghts'' (TPR) means any actJon by the State or 
the Tribe resultmg m the penmment sevenng of the parent-child 
relatJOnsh!p. 

V "Tiibal Collli'' shall mean any Comi authonzed by the Tribe to uphold the 
Tribe's laws, regulations and customs. 

W "Tribal Socwl Sen•1ces <\gene:, .. mc~ns the T1·ibal departments \V!th 

responsibility for 1mplementmg IC\VA and/or the provJslon of soc1al 
services to h1dian families. 

X. "Ward of Tribal Court" shall mean a child v-,rho IS deemed m need of 
services and has been placed m tl1e custody of the Tribal Cburt. A child 
maybe a Ward ofTiibal Comi \VJthout bemg available for adopt1on w1thm 
the State. 

VIII. Agreement with State ofMame 

A. The State desires to assist the Tiibe m protectmg 1ts children and promotmg 
the future of the Tribe. Therefore. the State agrees to do the followmg: 

1. Not1fy the Tiibe whenever an Indian Child is at nsk of placement. and 
offer an oppmitmity to mtervene by the Tiibe to avmd placement by 
DHS. When a case has been assigned to a caseworker, the State will 
notify the parents of the parents' optiOn to notlfy the Tribe and to seek 
serv1ces from the Tribe. 

2. Establish a system of regu-larly scheduled trammg for DHS staff that 
will emphasize the Importance of 1dentifymg an Indian Child's Tribal 
affiliations and extended family for placement purposes. 

3 Make trammg programs for casevvorkers and foster parents availahle to 
any potentwl foster parents or caseworkers for the Tribe; 

4. Prov1de nonce to the Tribe and for mtervent1on by the Tribe m cases of 
child custody proceeding. 

5 Provide appropnate notice to the Tiibe for admmistratJve heanngs and 
reviewmg of child custody proceedings that mvolve an Indian Child. 

6. Pro\r1de the Tribe a copy of any collli decrees regarding adopt1ons of 
Indian Children ofthe Tribe. 

7 ProvJde any mfonnatJOn to a TJibe. adopt1ve family or Indian Child that 
may be necessary to establish membersh1p. 

8. Mamtmn records on Indian Children m res1clentml facilities mcluding 
group homes and foster homes. mcluding the extent of compliance w1th 
placement preferences m lCWA. 
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B. Funding Issues: The State and. or DHS will do the followmg to assist With 
funding: 

To the extent possible. assist the Tiibe m obtmnmg state and federal 
funding to facilitate the TJibe s ability to pronde serv1ces that address 
the conditwns m a child's home to suppo11 the goal of family 
preservation. Th1s means that the State will do the followmg: 

a. Promote access by the Tribe to serv1ces available with prov1ders 
who have contracted w1th the State b:· prov1ding IJ1fom1at1on 
and an:'"' necessary author1zat1ons~ 

b. Advocate for direct funding to the Tribe bv tl1e federal - . 
g.ovenm1em tlu·ough Title IV-E of the Socml Secunty Act, 
and/or work to develop an agreement to pass through IV-E funds 
to tl1e tribe; and 

c. Assist the Tribe to maxnmze funding available through 
Medicmd, mcluding the prov1s1on of techmcal assistance. 

IX. Implementatwn of Agreement. 

A Timmg. The State agrees that all child welfare and pre-adoptJOn cases 
cunently open mvolvmg an Indian Child shall, upon request of the Tlibe, be 
transfetTed to Tribal Comi, absent an obJectwn by either parent and subJect 
to declinatlon by the Tlibal Court. Ttibal Court will hear the case at the 
next dispos1t1onal rev1ew heanng. 

B. Notice. The State shall review all cases cunently active m DHS to ensure 
that proper notice was given to the Ttibe under ICWA and this Agreement. 
The State will. take coiTect1ve actwn m cases \:vhere no notice or 1mproper 
notice was giVen to notify the Tribe Immediately of the error. 

C Confidentialitv DHS sl1all disclose confidentwl mfom1at1on to the Tiibe In 

any case where the Tribe has exerc1sed 1ts ngl1t to mtervene 111 suppmi of 
the purposes of IC'W A DHS will comply With any State or Tribal Court 
order requmng disclosure of such mfom1at1on. The paiiies will execute a 
confidentiality agreement to ensure that the confidentiality of cases that are 
exchanged ben.veen the Tribe and the State IS protected. The Tribe will 
share confidential child protection mfom1at1on With the State where the 
State has mitJated a child protection mvestigatJon and the Tribe has relevant 
mfom1ation about the family Both pmiies recogmze the m1pm1ance of 
confidentiality m child welfnre proceedings and ,:-.. .. ill tram their staff on ho\\· 
to ensure such confidentiality 
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D TrammSI and Preparauon. Whene,·er possible. the State shall ass1st the Tribe 
111 trammg and prepanng staff for the JC\V ~case load. The State and the 
T1ibe will \\·ork collaborative!) to make trammgs a\·ailab1e at least two 
t1mes per year DHS caseworkers, at the request of the T1ibe. shall work 
directly wnh counselors from Tribal Socwl SerY1ces to ensure a smooth 
trans1t10n for the families. 

E. Contmum~ DHS Responsibihtv for Sen~1ces. DHS shall contmue to be 
responsible for cases until they are completely tr:.msfen·ed to the Tribe.'s 
JUnsdictwn and custody l1as been transferred to the T1ibe, Tribal Court or 
other ent1t~ 1 The part1es agree that the transfer !0 Trihal C0urt mcludes a 
transfer of custody -~·om DHS to the T1ibc:. the Tribal Courr or other cnm:, 
spec1 fi ed Ill the transfer order 

F Procedures for cases m Tribal Court. Withm 120 days ofthe s1gnmg of tins 
Agreement, the State and the Tribe shall work together to create procedures 
for 1dent1fymg tl1e Tribe's children cun·ently m the custody ofDHS, 
effectmg Tribal Court_1unsdict10n over ne\v cases, and transfemng 
contmumg cases to T1ibal Court. The State and the Tribe shall also establish 
wntten polic1es for the 1111plementat10n ofth1s Agreement that each pmty 
will follow A copy of these procedures will be prov1ded to all DHS 
employees, T1ibal soc1al serv1ces employees, State and Tribal Comi JUdges 
and clerks and all others whose actions or act1v1tJes may fa11 under th1s 
Agreement. 

G. Compliance Agreement. The T1ibe and DHS agree to each appomt an 
mdiv1dual to be des1gnated for workmg w1th ICW A compliance. Th1s 
compliance "team'' shall meet qua1ierly w1th T1ibe and State specwlists to 
rev1e\V procedures created under ti11S Agreement and propose any new 
procedures reqmred to Improve serv1ces m the future. The team will rev1ew 
any Indian Child cases m State or Tribal Comi upon the request of a socwl 
worker from e1tl1er the Tribe or the State. to examme ICW A compl1ance 
and make recommendatiOns to. the pa1i1es. 

H. Sanctwns for Non-Compliance. The State and the T1ibe shall work together 
to detenmne appropnate sanctiOns for vwlat10ns of1CWA and th1s 
Agreement. At a mmmltlm sanct1ons \:villmclude fmiher momtonng of the 

· s1tuat10n, and may mclude a cmnct1ve act1on plan. 

I. Inter-Agency Coordination. The Tlibe and DHS agree to coordinate w1th 
the other agency to Implement the tem1s ofth1s Agreement. Such 
coordinatiOn willmclude trammg, on-gomg consultatwn, developmg and 
negot1atmg agreements wtth other agenc1es, and any appropnate measures 
to ensure that th1s Agreement 1s understood and effectively Implemented. 
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X. Trmmn£. DHS shall require Its state child welfare profess10nals who handle cases 
dealing With lndian Children. and strong!: encourage pnnte agenc.Jes who work 
\\'llh child welfare and placmg Indian Children. to requ1re the1r staff members to 
recen-e trammg specific to the Indian Child Welfare Act and th1s Agreement. 
:\dditiOnally. the Tribe shall require that Its socwl serYJce workers and court 
personnel attend such trammg. 

A. Th1s trammg shallmclucle (but not be limned to) the fol1owmg areas: 

B. 

Procedures to Implement JCWA ancl tillS Agreement: 
..., 

Notice Reql11rements: 
Pru\'JSIOll ~,,fprutt:ctwe sen,Jces: 

4. ProviSIOn of emergency foster care placement services; 
5 Legal rec:Jmrements to complete mvoluntary foster care placeme11t or 

tenmnatwn ofparental nghts; 
6. Voluntary foster care placement; 
7 Applicability of placement preference standards; 
8. Records mamtenance; 
9 AdoptiOn oflndian Children; and 
10. Cultural1ssues affectmg the Tribe. 

The tribe will develop and deliver trammg m collaboration With the State to 
promote knowledge and understanding of the follm:vmg: 

/ 

1. Behavwralissues that come With the clashmg of two sets of cultural 
nom1s; 

2. Socio-economic factors effectmg the Tribe; 
3 Histoncal relatwnship With the State and child welfare personnel; 
4. Parentmg skill suppmi; 
5. Reality that parent "substitutes" may have rmsed children; 
6. Extended family and non-family members who are family-like m thetr 

relatwnship to the Indian Child: and 
7 Any other 1ssues specific to the child ·s Tiibe or the area. 

C. DHS agrees to ass1st ':vith logistics and funding for these trammgs. 

XI. Transfers to Tribal Socml Services A~renc1es and to Tribal Comis. 

A Mandatory Transfers. The parttes agree that except for an emergency or an 
objectiOn by a parent, m the absence of good cause to the contrary, all child 
protecllon proceedings m Indian Child cases, at the request ofthe Tribe, 
must be transfened to the Tribal Soctal Services agencies for appropnate 
action m Tribal Comi or dir~ctly to Tribal Court. 

B. Transfer Procedures. The parties furtl1er agree that the procedures tl1ey 
develop will mclude procedures for Identifymg cases that tngger ICWA and 
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th1s Agreement. preferabl; pnor to an) action bemg taken 111 State court. 
The State agrees tl1at 1t will prov1de trmnmg to DHS \Yorkers to help them 
1dent1fy the Tribe's children and not1fy the Tribe \\'hen sucl1 a cliilcl has been 
reported to tbat agency 

C Emenrenc1es. The part1es shall establisl1 \\Titten procedures for 1dent1fymg 
emergencies and proYJding for placements tbat are temporary until a 
placement under lCvVA and th1s Agreement can be secured. 

D Revle\:V ofindian Children cunentlv m placement. Withm 120 days of the 
1111plementatwn oftlliS L\green\ent. DHS shnll rev1ew all of1ts cases 
m·;ol'-·mg lndwn Chlldren. lfrhe Smtc or T·-ibc leams.ofa placement thnt 
fails to meet the placement preferences or the good cause exceptiOn 111 

JCWA. DHS w·ill work wtth the Tribe to develop a plan that IS satisfactory 
to all pa111es. 

XII. Funding.Issues 

A. Foster Care Mamtenance Payments. TI1e parties agree that families 
providing family foster care for Indian Children m the custody ofDHS 
shall be pmd the customary mamtenance amount that DHS would have 
prov1ded the family had they been fostenng a non-Indian Child. 

B. Sections XII (C) and (D) of this agreement below, where a child ISm 
Tribal custody and 1s adopted, will become effective upon the 
ImplementatiOn of an agreement between the Department and the Tribe to 
pass through federal N-E funds to the Tribe and then followmg a change 
m the AdoptiOn rules to allow the Department to use state funds for 
adoptiOn assistance m th1s SituatiOn. 

C. AdoptJVe Pl<~cement Costs. A child placement agency responsible for the 
pre-adoptive placement of Indian Children shall be reimbursed at the usual 
and customary rate for such costs from the State. The State will \Vork With 
the Trihe to develop a Tribal placement agency that will ,·eceJVe the usual 
and customary rate from the State. 

D Adoptton Ass1stance Pavment. DHS, in coordinatiOn w1th the Tribe's 
soctal services department. agrees to prov1de adoptiOn ass1stance 
payments to approved adopt1ve parents who have obtamed a child through 
a Tiibal Court proceeding, prov1ded that the child and the parent meet all 
of the eligibility reqmrements set out m 42 U.S.C §670, and state law 
(Mmne Title 18-A. Art1cle IX Part 4 and the Mmne Rules for Adoption 
Asststance) or the Ttibe s adoptiOn standards. 

E. Future Funcljng. DHS also agrees to provide assistance to the Tribe to 
tdennfy, evaluate and obtam other soc1al serv1ce funding. 

12 



XIIl. Recnutment and Re£Jstn of Foster Homes and 1\doptiYe Homes. 

A. Recn11tment. The pm1Ies agree ro cooperate m aJomt effo11 to de,·elop a 
plan to recn11t Jndian foster and ado]~tiYe homes. The recnntmg plan may 
mclude public aclvertJsmg and other means likely to secure appropnate 
Indian homes. DHS shall provide trammg to assist potential Indian foster 
care providers to comply With the State and Tribe licensmg requirements for 
foster or adoptive placements. 

B. RegiStl) T~ie parties a~:,•Tee 10 establish and mamtam a reg1stn of all indian 
Homes licensed by the State of l\ilame, licensed or approved by the Tribe, 
and available to receive Indian Children for foster care or adoption. The 
registJy will Identify the name, address, t1ibal affiliation of the home. 
whether the home IS licensed or registered with the State or the T1ibe, and 
whether the home IS available for foster or adoptive placement or both. The 
regJstJy will be established by the State and mamtamed collaboratJvely by 
the Tiibe, the State and any other tribe that '~'!Shes to pm1ICipate. The 
reg~stry will be accessible by both the Tribe(s) and the State. 

XIV Inter-State Issues. 

A If another state requests that tl1e Department assume responsibility for a 
child that the other state Wishes to place m Maine. the Depm1ment will ask 
the Tribe to detenmne whether or not the child IS a member of or eligible 
for memberslup m the Tribe and will subsequently notify the Tribe. TI1e 
Department will refuse to accept responsibility for the child until a mutually 
developed plan for the child has been established between the Tribe and the 
Depruiment. 

B. When DHS makes a request to another state that an Indian Child be sent 
there for the purpose of foster care or pre-adoptiVe placement, a copy of the 
request shall be sent at the same tn:.1e to the Child's Tribe. 

C. Retention of Junsdictwn. The sending state or Tribe shall retam JUnsdichon 
over the Indian Child until the rece1vmg state or the Tribe has accepted 
JUnsdictJOn ofthe case. 

XVI Coordination of Agencies. DHS will notify all other State agenc1es cmTently 
associated With the care or protection of lndian Children, about the existence and 
contents of tl11S Agreement and will coordinate other state serv1ces that supp011 the 
goals of this Agreement. Nothmg 111 this agreement obligates other state agencies 
that are not a party to th1s agreement to take or refram from any specific action. 
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X\ ·rr D1spute ResolutJon. The part1es agree that. upon the request of eJther pm1y. disputes 
ansmg under tll!S Agreement shall be submitted for resolut1on to a dispute 
resolution "team" conststm!:! of one DHS desamee, one Tribe desnmee and a th1rd 

~ - ~ 

member selected by both the DHS and the Tribe. A dispute shall only be referred to 
the dispute resolutJOn team after other mfom1al efforts at resoh·mg the dispute have 
been unsuccessful. The pmiJes agree to be bound by the decJs1on of the dispute 
resolut1on team. Each part)· will have an oppm1umty to be heard by the team as to 
the ments of Its posltlon. The decision of the team \vill be 111 wntmg. The part1es 
to tillS agreement will develop rules and procedures as to how the team's heanng 
wil1 be conducted. 

X\ 'lll. o;mendment of ,t.,!:!reement. The parut:s a~-rrce that amendments to tlm Agr-:emem 
shall be 111 vmtmg and must be agreed to by both parties. 

XV Termmat10n of A12reement. This Agreement shall remam m effect until revoked. 
Either party may revoke glVm-g s1xty (60) days wntten not1ce to tl1e other, provided 
that any services provided under th1s Agreement do not lapse until prov1s1ons have 
been otherwise made. 

XVI. Severability Clause. Should any clause 111 this Agreement be deemed mvalid or 
unlawful, the rest ofthe Agreement shall still be bmding and remmn m full force 
and effect. 

Date: 

J.:j 

Brenda A Conm1ander 
Tribal Chief 
Houlton Band ofMaliseet Indians 

L /) / 
~1;1 w u""lL.i"-G~...,.e; ................. 

K~"·in YN ConcanE<'TI 
CommiSSioner. Depmiment ofHuman Serv1ces 
State of Mame 

G. Steven Rowe 
Attomey General 
State ofMame 



APPENDIX I 

Copy of the Penobscot Nation ICWA Agreement with the State 





MAINE DEPARTMENT OF HUMAN SERVICES 

EFFECTIVE DATE 

CHILD AND FAMILY SERVICES MANUAL February 5, 1987 

APPENDIX­
INTERAGENCY AGREEMENTS 

Section 

I 

Sub·SIH:tion 

K 

I 
I 

94-01 

CHILD WELF.!.R.J:; 
AGREEMENT BE~HEEN 

T~E MAINE D~PARTMENT OF HUMAN SERVICES 
AND 

THE PENOBSCOT IND:~N NATION 

I. I·NTRODUC'!'ORY ·STATE~ENT 

Protect1on of ch1ld~en who are susp~cted to be or are v1ct1ms 
of abuse or neglect 1s a goal of tbe Department of Human 
Serv1ces (DHS) and the Penobscot Inchan Nat1on .!PIN). Both 
agree to work coop·erat1vely· towar-d· :h1s goal. Furthermore, lf 
JUr1sd1ct1on 1s not tlear, noth1ng :n thls agreement 1s :o 
prevent e1tne: the State or the Na:.on from tak1ng what act1on 
1t bel1eves necessary to protect a :!n1d from 1mrned1ate :::.sk 
of senous. narm, proVlded the otne: 1s not1f.1ed and 
Jl:lrlSdlCtlOn estabHsne·c as soo·n· a::er as poss1!:>le. Th·l! 
agreemen:: 1s :.ntended to advance, a:~d not to 1n any way :::~pede 
or 1nh1b1t, ·ccoperat1on between D~.5 and PIN toward the c;:::al of 
protect1on of ch1ldren. 

II. DEFINITIONS 

Chlld Protect1ve Referral: 

1>. wntten or .oral report 'from a person who kno,..! or 
has reasonable cause t·o s:.:·spect that a child has been 
or 1s llkely to-be abused or neglected. 

Ch1ld Protectlve Serv1ces~ 

Rece:.pt and. 1nvest1gat1on of referrals of sus?ected 
ch1!d abuse or neglect, case plann1ng, referra! to 
appropnate serv1ces and resources, and case 
management toward the el1::11nat1on or allev1at1on of 
ch1ld abuse or neglect of a ch1ld 1n his own ho::~e, 
1n1t1at1on of court act1on to protect ch1ld. 

!nd1an Ch1ld: 

An unmarr1ed person who 1s under age e1ghteen and is 
e1ther (a) a member of a federally recogn1zed !nd1an 
tnbe or Alaskan NatlVe ;roup; or (b) 1s ehgiole for 
memoershlp 1n such a tr1be or group and 1s the 



MAINE DEPARTMENT OF HUMAN SERVICES 

CHILD AND FAMILY SERVICES MANUAL 

EFFECTIVE DATE I 
February 5, 1987 ! 

INTERAGENCY AGREEMENTS 

b 1 o 1 o g 1 c a 1 c h 1 1 o of a m em be r of such a t n be or group 
(Reference 25 u.s.c. 1903). 

Intake Study. 

The process o~ fact-gathenn,g and ·assess:nent by whlch 
a referral for clulo protect1ve servlces 1s rece1ved 
and the declSlOn lS nia.Cle whether tnere 1s nsk of 
ch1lo abuse or neglect and what act1on lS to be taken. 

Inter;;~ate Compact on the Placement of ·chlldren• 

Enacteo by almost all states and JUrlSOlCtlon w1th1n 
the. Un1ted States, th1s un1form law estaollshes 
orderly procedures for the 1nterstate placement of 
ch1ldren and f1xes responslb1l1t1es for those 
1nvolved ln the placement of the ch1ld (Title 22 
M.R.S.A. §4191-4247). 

Subst:tute care Serv1ces: 

Assessment, case plann1ng~ case management, provlslon 
or arrangement of needed serv1ces for a· ch1ld placed 
outslde hls own ho~e by a state or tr1oal agency 
Whlch has custocy of the cn1ld or a voluntary 
agreement for placement· Wlth tne parent. 

III. SPECIFIC PROVISIONS 

A. CHILD PROTECTIVE SERVICES FOR CHILDREN RESIDING IN 
THE PENOBSCOT INDIAN RESERVATION 

'!!le Ma1ne Department of Human SerVlces uncer Tltle 22· 
M.R.S.A. §4001 !.!. ~· lS requ·ued to rece1ve and 1nvest1gate 
alle;atlons of suspectec abuse and neglect of c~1ldren. 
Through thls agreement tne respons1b1l1ty of tne Penobscot 
Indtan Nat1on .for the recelpt and 1nvest1gat1on of such 
referrals regard1ng Ind1an chlldren as def1ned bv the Indfan 
Chlld Welfare Act who res1ce on the r-eservatlon 'i.s 
recoc;n1zed. The Malne Department of. Human Serv1ces reta1ns 
respons1b1l1ty for referrals re9ard1ng chlldren who are not 
Ind1an ch1ldren as deflned by the Ind1an Chlld Welfare Act. 

DHS 

l. When a ch1ld protect1ve 
referral 1s rece1ved by ~ 
reg1onal off1ce or Chlldren's 
!:nergency serv1ces resard1ng a 
ch1ld res1d1ng on the reser­
vatlon, the 1ntake screen1ng 
and assessment 1nfor~at1on 

-2-

PIN 

l. When a ch1ld protect1ve referral 
regard1ng a ch1ld res1d1ng on 
the reservat1on lS rece1ved, 
lntake 1nformat1on Wlll be 
gatnered accoro1ng to establlshed 
pol1cy and procedures. If there 
1 s doubt w·hether PIN has 
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Wlll be gathered accordlng 
to DHS procedures, and the 
referral sourte Wlll be lnformed 
that 

JUrlsdlCtlon, the referral source 
Wlll be lnformecl that lf lt lS 
cletermlne5 th~t DHS has JUrls­
dlC':lOn th"e lnformatlon Vlll be 
glven to DHS. Department of 
Eurnan SerVlces Chlld & Fa:nlly 

(a) P!N Department of Human 
Servlces Chlld & Famlly 
Servlces Program (here­
after "?IN Chlld & Famlly 
Servlces Program") Wlll be 
contacted to determine the 
trlbal status of the chlld. 

(b) If PIN Chlld & Famlly 
Servlces Program has 
JUrlsdlctlon, referral 
lnformatlon Wlll be g1ven 
to PIN Chlld & Famlly 
Servlces Program. 

(c) If DHS has JUrlSdlCtlon, 
DHS and PIN Chlld & Famlly 
serv1ces Program Wlll work 
as closely and cooperatlvely 
as poss1ole, and PIN Wlll 
be lnvolved to tbe full 
ex~ent that the Sltuatlon 
affects tne welfare of tne 
Indlan famlly. 

Thls procedure Wlll be employed 
whether the referral lS recelved 
while sucn a chlld lS present on 
the reservatlon or lS off the· 
reservatlon at the tlme of 
referral. 

2. The DHS lntake worker Wlll call 
the PIN Chlld & Famlly SerVlCes 
Program Dlrector to obtaln the 
trlbal status of the chlld(ren). 

Se r·nces Program ( hereaf~er • PIN 
Chllcl & Fam1ly Servlces 
?rogram•) Wlll then obtaln from 
the appropnate ·tnbal e:-~~lty 
tne trlbal status of the chll"d·. 

2. Upon DHS request to dete:mlne 
the tr1bal status of a referral 
rece1ved by DRS, the PHI Program 
Dlrector or cleslgnee Wlll obtaln 
from the approprlate trl~al 
entlty· the status of the chllcl 
anc Wlll notlfY tne DES lntake 
worker or superVlsor of ~he 
tnbal status. 

B. CHILD PROTECTIVE SERVICES FO~ I~DIAN CHILDREN AS DEF:~ED BY 
THE INDIAN CHILD WELFARE ACT WHO ARE DOMICILED OR RES!DING ON 
THE PENOBSCOT NATION RESERVA~ION. 

1. When DHS has recelvecl a chllcl 
protectlve referral regardlng a 
c-l'llld ancl lt has been cleter­
mlnecl that the chllcl ls an 
Indlan chllcl as cleflnecl by the 

-3-

1. PIN Chllcl ancl Famlly Se:~lces 
staff Wlll recorcl the referral 
ancl cletermlne 'What further 
actlon lS to betaken. 

I 
I 
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Act, the DHS 1ntake worker or 
superv1so: Wlll g1ve to the 
Program Dlrector or des1gnated 
caseworker; Chlld & Famlly 
Serv1ces, the 1nformat1on 
obtalned from the reterr·al 
source(s) and 1f DHS has had 
prev1ous ch1ld welfare involve­
ment w1th the fam1ly be1ng 
referred, other 1nformat1on 
relevant to PIN's assessment 
of the current s1tuation an~ 
case plann1ng. 

2. DnS may ·prov1de consu1tat1on 
upon request. 

3. Upon reques·t by PIN and to the 
extent of ava1lable resources, 
DHS Wlll prov1de 1nformat1on 
and ass1s~ PIN 1n locat1ng of!­
reservatlon placement for 
ch1ldren w1th1n PIN JUrls­
dlCtlon. Jur1sd1Ct1on over 
and respons1b1l1ty for such 
placement Wlll rerna1n Wlt~ PIG. 

4. Wlll make ava1lable to ~iN ope~ 
ch1ld protect1ve cases those 
soc1al se:v1ces Whlch are 
funded Wl~h the soc1al Service 
Block Grant and are ava1lable 
to DHS cnlld protect1ve cases 
through contracts between DES 
and commun1ty agenc1es, 1n 
accordance Wlth DHS pol1cy·anc 
procedures for use of these 
.serv1ces. 

EFFECTIVE DATE 

February 5, 1987 

Section 

I 

2. May request consu:tat1on as 
neede-d. 

3. Will request 1nfo:~at1on and 
ass1stance 1n· locatlng off­
reservatlon place~ent for 
Chllciren Wltn'in l:S JUClS­
dlCtlOn where P!!' determlne.s 
that s~c!'l olac em-=:1~ 1 s 1 n the 
best .. lnter;sts of the ch1ld. 

4. Hill ut1llze these .soc1al 
"serVlces as approp·c1ate and 

• ln accordance Wl~~ DHS pol1cy 

94-01 

and procedures fc: use of payment 
to those serv1ces. 

5. Will refer to DES fam111es who 
have been re'ferre:i for or are 
rece1v1ng cn1ld protect1ve 
serv1ces from PI!' and who move 
outSlcie of the Penob·scot Ind1an 
Reservat1on· and ~:11 prov1de 
relevant 1nforrna~1on. 

C. CHILD PROTECTIVE SERVICES FOR CHILDR·EN WHO RES!DE OR ARE 
DOMICILED ON T!lE RESERVJ..~ION IN J..N INDI>.N HOM::: BUT WHO ARE 
NOT INDIAN CHILDREN AS D:::FINED BY THE INDIAN CHILD WELFARE 
~ 

DHS 

1. When a referral 1s rece1ved anci 
1t 1s determ1ned by contact1ns 
the Program D1rector, Child ~ 
Fam1ly Serv1ces Program, that 

-4-

PIN 

1. When a referral lS rece1ved 
1nvolv1ng a chllc who 1s not 
an Ind1an ch1ld as def1ned by 
the J..ct, the PIN caseworker 



MAINE DEPARTMENT OF HUMAN SERVICES 

EFFECTIVE DATE 

CHILD AND FAMILY SERVICES MANUAL February 5, 1987 

APPENDIX 
INTERAGENCY AGREEMENTS 

Secuon 

I 

94-01 

~~e ch1ld 1s not an Ind1an ch1ld, 
t~e 1ntake worker w111 send the 
case to the DHS superv1sor for 

w111 call the reg1onal ln~ake 
worker or CES. 

as s1gnrnent, 
. 

2. !~e ass1gned DHS ca~eworker 
contacts the PIN caseworker to 
rev1ew the 1nformat1on ava1lable 
and to dec1de how to JOlntly 
conduct the 1ntake stucy. 

3, H~en a DHS representat1 ve comes 
· to the-·:reservatlon, he or she 

1s to be met by a representat1ve 
of the Penobscot Nat1on (Chlld 
~ Fam1ly serv1ces staff, tr1bal 
~ol1ce, or 1f e1ther a:e 
unava11ab1e, others "des1g.nated 
cy the Governor for such a 
p:.lrpose). 

4. :~e 1ntake study Wl11 oe 
conducted accorc1ng to DHS 
pol1cy and procedures and 
conducted JOlntry w1tn PIN 
Ch1ld & Fam11y serv1ces. 

2. The PIN C~lld & Fam1ly Serv1ces 
Program o: caseworker rev1ews 
w1tn the ass1gned DES case­
worker t:-:e referral 1nformat1·on, 
1nformat1on PIN has regardlng 
the refer:ed ch1ld or fam1ly and 
DHS 1nfor~ation and w1th the DES 
caseworke: d~c1d~ how to J01ntly 
conduct t:~e 1ntake study. 

3. A representat1ve of the Penobscot 
Nat1on W!ll meet the DHS case­
worker. !hlS will oe PIN Ch1ld 
& :a·m11v staff or 1n cases of 
erne rge ncy the pollee 1 0 r Other 
so des1gnated by the Governor 
for such a purpose. 

4. Will pa::1c1pate 1n ~he 1ntake 
-st:.~dy of non-Ind1an chlldren 

.. res1d1ng on the reservat1on 1n 
an !nd1an home. 

5. A: the complet1on of the 1ntake 5~ Will mee: w1th .DHS caseworker 
study will meet w1t:1 PIN case- to revie~ and study f1nd1ngs 
·.rorker to reVlew the flnd1ngs and to develop case plan. 
and develop a case plan which 
:eflects the best l-nterests of 
the Ind1an fam11y. 

6. At least every three months 
~eet Wlth PIN as a serv1ce 
~rov1der to rev1ew the progress 
and 1f necessary, rev1se the 
case plan. 

7. Will not1fy PIN of any plan to 
term1nate serv1ces at least 30 
cays pr1or to such termlnatlon. 

S. Will supply PIN all 1nformat1on 
rece1ved 1n the course of the 

-5-

6. As a ser?1Ce prov1der w111 meet 
Wlth DHS caseworker at least 
every three months to reVle'.r t~e 
case progress and 1f necessary 
to rev1se the case plan. 

7. Upon req:.~est w111 prov1de to DSS 
and to fa:n111es informat1on- acout 
serv1ces ava1lable to ch1ldren 
and fam1lles res1d1ng on the 
rese rvat1on. 

I 
I 
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case whlch lS in any way relevant 
to the welfare of the Indlan 

D. CR:LD PROTECTIVE SERVICES TO PENOBSCOT tRILDR!N 
DO~ICILED OR RESIDING OFF THE RESERVATION. 

DP.S 

1. When DHS 1n1:1ates a pet1t1on 
for a ch1ld protect1on order, 
lt Wlll: 

a. ver1fy tr1bal status as 1n 
A.l. and 2. 

b. and lf the Act applles to 
the Chlld, Wlll notlfy PIN, 
Director of Soc1~l Servlces, 
that a pet1t1on 1s be1ng 
flled. 

2. Will serve tne Governor, 
Penobscot !nc1an Nat1on, w1tn 
a copy of the pet1t1on by 
certlfled ~all, and on the 
same day snall mall a copy 
of the petltlon by f1rst 
class mall to the D1rector 
of PIN Ch~.ld ..& F'am1ly Serv1ce 
Program. 

3. Prov1de all necessary and 
relevant 1nformat1on to PIN 
ln order to assess extended 
fam1ly or l1censed Ind~an 
foster homes on the 
reservat1on as potent1al 
placements for a chlld 1n 
need of placement. 

PIN 

1. Will obtaln ver1f1cat:on of 
tr1bal status as ln l.a. 

2. Will dec1de and not1!y ~HS 
of 1ts determ1na:1on as to 
1ntervent1on pr1or to hear1ng 
under §4035. No~n1n~ 1n th1s 
agreement shall prec:~de PIN's 
rlght to 1ntervene, request 
JUrlsdlctlon, or take other 
act1on at a later da:e as 
establlshed by statute or 
other authority. 

3. Will assist ln the assessment of 
potentlal plac~ment resources 
for children ln need of 
placement. 

94-01 

4. Will prov1de all necessary 
and relevant 1nformat1on to 
PIN Ch1ld & Famlly SerVlces 
Program to assess 1ntervenor 
status. 

4. Will appear as w1tnesses 1n State 
Court hearings, if requested 

5. Will prov1de all relevant 
1nforrnat1on on the case when 
the Nat1on oota1ns 1ntervenor 
status 1n state court, or 1s 

-6-

by DES. 

5. Will prov1de adequate not1ce of 
hear1ngs to any DBS ~orkers. 
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.request of PIN Chlld & Fam1ly 
Serv1ces Program. 
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6. W1ll appear as w1tnesses 1:1 6. May proVlde consultat1on as 
the subsequent hea-nng 1n needed. 
tr1bal court, should trans:~r 
of JUrisd1ct10n take place, 1f 
·r.equested by PIN Chlld & Fa:illly 
Servtc~s Program. 

7. Will prov1de adequate not1ce of 7. 
hear1ngs to any PIN worke~s. 

Wnere questl'ons anse concern1ng 
prov1s1on of 1nformat1on, PIN 
staff w1ll r~fer such quest1ons 
to the1r attorneys. 

'"B. ·Wi-ll refer to PIN fam1lies· -...ho 
have been referred for or who 
are rece1v1ng ch1ld protec:~ve 
serv1ces from DHS and w~o ~ove 
to the Penobscot Ind1i~ Reser­
vatlon, and will prov1de P:~ Wlth 
relevant 1nformat1on. 

9. DHS may requ.est consu ltat 10n as 
needed. 

lO.Where quest1ons anse coocer·n1ng 
prov1sion of informat1on, DMS 
staff w1ll refer such qu·es-::1ons 
to tn!lr attorneys. 

E. SUBSTITUTE CARE SERV:CES FOR CHILDREN IN TSE LEGAL COSTODY OF 
THE PENOBSCOT INDIAN NATION 

Intra-State Placement 

DHS 

1. W1ll prov1de 1nformat1on on 
fac1l1t1es in accordance w1th 
T1tle 22 M.R.S.A. 7703. 

2. With the perm1ssion of the 
appl1cant, w1ll not1fy and 
lnvolve PIN Chlld & Fam1ly 
serv1ces when an appl1cat1on 
for a fam1ly foster home 
l1cense 1s rece1ved ·from a 
member of the Penobscot Na~1on. 

-7-

PIN 

1. May request 1nformat1on on 
l1censed foster homesjch1ld 
care fac1l1t1es ~h1ch may be 
placement resources for PIN 
ch1ldren. 

2. Will part1c1pite ln the 
l1cens1ng study for fam1l1es 
res1d1ng on tne PIN reservat1on 
w1th the per~lSSlOn of the 
famlly. 
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3. Hay part1c1pate 1n l1censing 
stud1es of ?enobscot appl~cants 
res1d1ng off the PIN reservat1on 
~lth the pe:~1ss1on of the 
fam1ly. 

F. TRAINING AND TEC~N:cAL. ASSISTANCE 

1. Wil: make ava1lable to p:~ 
soc1al Serv1ce staff the 
tra1n1ng ava~lable to DHS 
ch1ld welfare staff. 

G. DISCLOSURE OF HIF'OR:iATION 

1. Dlsclosure of any 1nformat1on 
under the agreement shall be 
made in accordance w1t~ 22 
M.R.S.A. 54008 and 22 M.R.S.A. 
57703. 

H.. AMENDHEN'!' AN'il .TERM:~ATION 

1. Will make avulable to DHS 
ch1ld welfa:e staff the 
tra1ning ava1lable to 'PIN 
ch1ld welfare staff. 

1. D1sc:losure of any 1nformat 1on 
regard1ng PZN cases w1ll be 
made ~n accordance w1t~ the 
ap,pl1cable prov1s1ons of the 
PIN code. 

1. Thls agreement does ~ot term1nate any otner ch1ld spec1f1c 
agreement entered ~nto by t~o part1es. 

2. Thls agreement may be amended at any t1me·upon the mutual 
agreeme·nt of the part1es .. 

3. Th1s agreement may oe term1nated by e1ther par~y upon 
not1f1cat1on of the other party 180 days 1n advance. 

I. COMPUTER MATCHING 

The parti.es agree to cont1nue to explore computer match1ng of 
tribal census roles to DES computers so ~s to fac:1l1tate 
1dent1f1cat~on of trlbal members. 

-8-
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Governor, Penobscot Ind1an Nat1on 
,( 

~-· 
T j;_ / /.'.-A 

D1rector, B~reau 

Coli\lillSSlOner 1 
"serv1 c:es 
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(archived m the study master file) 

2004-2005 Comprehenszve Statewzde Implementatzon Plan. Flonda Department of 
Children and Families 

2005 Children's Legzslatzve Agenda. Child Welfare League of Amenca 

Agreement Regarding Child Custody Servzces and Proceedings between the __ _ 
Tribe and the State of Washzngton Department of Soczal and Health Servzces (model 
agreement) 

An Analyszs of Compliance wzth the Indian Child Welfare Act zn South Dakota. NatiOnal 
Center for State Courts and the North Amencan Indian Legal Services, 2004 

Child Welfare Servzces. Title 42 U.S.C., Part IV -B 

Government-to-Government Report, 2004 Oregon Department of Human Services (to 
the Legislative CommissiOn on Indian Services) 

Guzde to Compliance With the Federal Indian Child Welfare Act zn New York State. New 
York State Office of Children & Family Services, 2001 

Indian Child Welfare Act: Exzstzng Informatzon on Implementatzon Issues Could be Used 
to Target Guzdance and Asszstance to States. Washmgton: GAO, April2005 
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