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AGREEMENT 

BETWEEN 

STA TE OF MAINE 

LAW & LEGISLATIVE 
REFERENCE LIBRARY 
43 STATE HOUSE-STATION 
AUGUSTA, ME 04333 

DEPARTMENT OF ADMINISTRATIVE & FINANCIAL SERVICES 

AND 

MARTIGNETTI COMPANIES OF MAINE, LLC 

This Agreement ("Agreement") is entered into on this fourteenth day of May 
2004 ("Effective Date") by and between the State of Maine, Department of 
Administrative & Financial Services, with offices in Augusta, Maine ("Department") and 
Martignetti Companies of Maine, LLC, a limited liability company, with offices in 
Augusta, Maine ("Company"). 

RECITALS 

WHEREAS, the Maine Legislature found it to be in the public interest to seek 
efficiencies and cost savings from privatizing the State's wholesale liquor business 
pursuant to 28-A M.R.S.A. § 88 ("Enabling Legislation"); and 

WH EREAS, the State has the exclusive authority to regulate the wholesale and 
retail prices of all liquor sold in the State of Maine; and 

WHEREAS, the State has the exclusive authority through listing and delisting of 
products to detennine which liquor products are offered for sale in the State of Maine; 
and 

WHEREAS, the Maine Legislature has declared through the Enabling Legislation 
that the private entity awarded the right to distribute liquor shall be immune· from 
antitrust action so long as the entity is in compliance with the rules of the Bureau of 
Alcoholic Beverages & Lottery Operations ("BABLO") and all other applicable laws and 
regulations; and 

WHEREAS, through the Enabling Legislation the Maine Legislature authorized 
the Commissioner of the Department ("Commissioner") to enter into a contract for the 
sale, franchise, license or lease of the State's wholesale liquor activities associated with 
distributing and selling spirits and fortified wines; and 
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WHEREAS, through the Enabling Legislation the Maine Legislature directed the 
Commissioner to effect the transfer of the State's wholesale liquor business through a 
process designed to encourage vi gorous bidding; and 

WHEREAS, the Commissioner undertook through a series of public hearings,. 
meetings, site visits, and other means to gather infonnation necessary to develop the 
criteria for eligibility to be considered for serving as the State's wholesale liquor provider 
and to develop the scope of services to be provided by, and the responsibilities to be 
assigned to, the State's wholesale liquor provider; and 

WHEREAS, the Commissioner met with, reported and provided information to, 
the Maine Legislature's Joirit Select Committee to Study the Implementation of the 
Privatization of the State's Wholesale Liquor Business ("Joint Select Committee") 
regarding the process to be followed in effecting the transfer of the wholesale liquor 
business; and 

WHEREAS, all stakeholders (including suppliers, agency stores, and the Maine 
Department of Public Safety), interested persons and entities and potential bidders had a 
full opportunity to provide information and express their opinions to the Commissioner 
and the Joint Select Committee on the process to be followed in effecting the transfer of 
the wholesale liquor business; and 

WHEREAS, on November 7, 2003, the Department issued a Request for Proposal 
("RFP") to effect the transfer of the wholesale liquor business, held a conference of 
bidders on November 21, 2003, and responded in writing to over 270 questions posed by 
potential bidders, stakeholders, and others with regard to the RFP process; and 

WHEREAS, after a review of the written bid proposals submitted and interviews 
with bidders, on January 16, 2004 the Department awarded the contract for the transfer of 
the wholesale liquor business to the Company ("Contract Award"); and 

WHEREAS, the Department and the Company now intend to formally enter into 
a contract to effect the transfer of the State's wholesale liquor business; and 

WijEREAS, following the contract award to the Company by the Department the 
two unsuccessful bidders brought appeals of the award which have been consolidated and 
are now pending in the Kennebec County Superior Court Docket No. AP-04-21 and AP-
04-22 ("Appeal"). 

NOW THEREFORE, in consideration of the foregoing and the mutual promises, 
undertakings and agreements set forth in this Agreement, the Department and the 
Company agree as follows: 

1. License. The Depaitment grants to Company and Company hereby accepts from 
Department an exclusive license to distribute and sell spirits and non-exclusive license to 
distribute and sell fortified wines (spitits and fortified wines being collectively "Liquor" 
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or "Product") at the wholesale level within the State of Maine during the Term as defined 
in Section 4 below ("Wholesale Liquor Business"). Pursuant to the terms of this 
Agreement, Company shall have, on the exclusive and non-exclusive bases described in 
the preceding sentence, the right to purc~ase Liquor from suppl iers, sell Liquor at the 
wholesale level, and to the extent described herein to profit from the Wholesale Liquor 

· Business. 

2. License Fee. In consideration of the Department 's grant of a license of the 
Wholesale Liquor Business to Company and its undertakings as set forth in this 
agreement, Company agrees to pay to Department a license fee in the amount of One 
Hundred Twenty-Five Million Dollars ($125,000,000) ("License Fee"). The Company 
shall pay the License Fee to the Department through three (3) installments. The first 
installment in the amount of Twenty-Five Million Dollars ($25,000,000) shall be paid by 
Company to Department at the execution of this Agreement ("First Installment 
Payment"). The second installment in the amount of Fifty Million Dollars ($50,000,000) 
shall be paid by Company within seven (7) days of execution ofthis Agreement ("Second 
Installment Payment ). The third installment in the amount of Fifty Million Dollars 
($50,000,000) shall be paid to Department on July 1, 2004 ( or such later date the 
Department is legally able to permit the Company to commence operation of the 
Wholesale Liquor Business under this Agreement) (''Third Instalhnent Payment"). The 
License Fee shall be paid by wire transfer pursuant to instructions provided to the 
Company by the Department. 

3. Security. To secure the Company's obligation to pay the License Fee under this 
Agreement, the Company shall maintain in effect, according to the terms thereof, the 
Standby Letter of Credit No. 15145115B issued on December 17, 2003 by Fleet National 
Bank in the amount of Five Million Dollars ($5,000,000) ("Letter of Credit"). Upon 
payment of the Third Installment Payment the Department shall immediately execute all 
documents necessary to effectuate the cancellation of the Letter of Credit. 

4. Term. This Agreement shall become effective upon the Effective Date set forth 
above; however, the Company's performance obligations and right to participate in the 
benefits of the Wholesale Liquor Business shall extend for a tenn often (10) years from 
July I, 2004 thr~ugh June 30, 2014 ("Term"). The Deparhnent, in its sole discretion and 
subject to approval by the Maine Legislature as required by the Enabling Legislation, 
may enter into negotiations with the Company to extend the Term for two successive 
periods of five (5) years each, or one extension for a period often (10) years. Either 
Party may request a meeiing with the other to discuss an extension of the Tenn at any 
time during the Term upon sixty (60) days notice. Nothing in this Section is intended to 
or shall be construed to preclude the Department from bidding competitively the 
Wbolesale Liquor Business at the end of the Term or in the event of the early termination 
of this Agreement under such conditions as provided herein. 

5. Employment of State Employees. The Company agrees to offer employment for 
a period of two (2) years from the commencement of the Tenn to current employees of 
BAB LO whose positions have been eliminated as a result of the transfer of the Wholesale 
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Liquor Business, specifically, those employees named in Exhibit A attached hereto 
C'BABLO Employees"). Employment of the BABLO Employees shall be on 
commer~ially reasonable terms, consistent with the terms offered to other employees of 
the Company for equivalent work, including, without limitation, Company's rights of 
termination. 

6. Transition ·Period. The Department and the Company shall work cooperatively 
between the Effective Date and the commencement of the Tenn ("Tran$ition Period"), 
and thereafter, to provide a smooth transition of the Wholesale Liquor Business from the 
State to the Company. 

7. Warehousing. The Company shall provide sufficient warehouse space to 
maintain Product inventory and to prepare and dispatch Product orders. The Company 
shall provide warehousing ("Warehouse Facilities"). The Warehouse Facilities shall be 
located in Gorham, Maine, or some other location within the State of Maine, as approved 
by BABLO, which approval shall not be unreasonably withheld, conditioned, or delayed. 
Further, within fifteen (15) days of the execution of this Agreement, the Company shall 
present to the Department for approval a warehousing plan, which shall include a detailed 
floor plan identifying general locations for Product, bottle pick area, shipping and 
receiving doors, and other key service locations; warehouse staffing; hours of service; 
operating procedures; management approach; security measures; and fire protection. The 
Department shall approve or reject the warehousing plan within ten (10) days of receipt, 
such approval not to be unreasonably withheld, conditioned, or delayed. In the event the 
Department rejects the warehousing .plai;i, the Department and the Company shall work 
together to develop a warehousing plan acceptable to the Department. The Department 
shall have the right to visit and inspect the Warehouse Facilities upon reasonable notice 
to the Company. 

8. Non-discrimination. The Company recognizes that it has an obligation, as the 
entity selected to manage and operate the State's Wholesale Liquor Business, to manage 
and operate the business in a manner consistent with applicable law, including 
regulations adopted by BABLO and other State agencies regarding advertising, 
marketing, pricing, and distribution of Liquor. The Company further recognizes that the 
State, acting through the Department and BABLO, has an obligation, and is committed to 
assuring that the interests of suppliers, agency stores, liquor industry stakeholders and the 
people of the State of Maine are protected against unlawful dealing by the Company in its 
management and operation of the Wholesale Liquor Business and the Company shall act 
in a responsible manner in furtherance of such objectives. The Company agrees that 
within thirty (30) days of the execution of this Agreement that it shall adopt internal 
policies to promote fairness and high quality in its delivery of services, as shall not 
conflict with its obligations hereunder, and such policies shall be approved by BABLO, 
which approval shall not be unreasonably withheld, conditioned or delayed. The 
Company and the Department agree that, to meet their respective obligations as required 
by the Agreement and applicable law, it is essential that all transactions between the 
Company and its subcontractors on one hand and the Department, suppliers and agency 
stores on the other related to the operation of the Wholesale Liquor Business are 
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reasonably transparent and conducted in an open manner that does not interrupt the 
business of the Company. 

A. The Company shall provide equitable treatment to the suppliers regarding 
the receipt, stor~ge, storage space and ai1cillary services for Product stored at the 
Company's Warehouse Facilities. The Company agrees that bailment charges will apply 
equally to all suppliers and provide incentive for suppliers to manage inventory 
efficient]y to ensure fresh and current Product levels. The Parties agree that commencing 
July 1, 2004, the bailment charges shall be those set forth in Exhibit ·s, attached hereto 
and made ·a part hereof. The Company may request changes to Exhibit B . No changes 

· to bailment charges may be made without the express written approval of BAB LO, which 
consent shall not be unreasonably withheld, conditioned, or delayed. Upon such 
approvaJ, the new bailment charges shall autoniaticaJly replace Exhibit B. 

B. The Company shall abide by any applicable laws and regulations 
regarding equitable treatment of suppliers in special pricing for Products. The Company 
shall not engage in marketing, promotional or special pricing activity that results in a 
preference for a Product based on the identity of the supplier or broker of the Product. 
The Company agrees to post on-line and keep current the applicable BABLO price of all 
Products, and also to identify the Products that are being offered at a special price. 

C. The Company shall abide by any applicable laws and regulations 
regarding equitable treatment of agency stores with regard to Product delivery and 
educational outreach, inventory diversity, marketing, sales promotion, seasonal favorite 
distributi<;m and sales support opportunities. 

D. The Company a~ees to develop and institute a "Responsible Drinking" 
campaign that is integrated into marketing and advertising initiatives of the Company 
when. appropriate in the Company's discretion, including a ."Responsihle Drinking" 
campaign for selected holidays. · · 

E. The Company shall work cooperatively with suppliers to realize revenue 
potential; seek to increase consumer awareness of Product options, seasonal specials and 
new Products; and maintain a high level of communication with agency stores. 

9. Transportation/Recycling. The Company shall provide trucking for the 
shipping of Product from Warehouse Facilities to agency stores as shall be earned out by 
its trucking subcontractor according to the performance-standards of this Agreement. 
The Company shall contract for bottle redemption services to pick up empty Product 
containers at agency stores and redemption centers according to the perfonnance 
standards of this Agreement. 

10. Product Ownership. Product delivered to and stored at Warehouse Facilities 
shall be the property of the supplier. The Product shall become the property of the State 
upon removal from Warehouse Facilities for shipment to an agency store. The Product 
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shall become the property of the agency store upon receipt of delivery. The Company 
shall at no time take legal title to the Product. 

11. Payment for Product Distributed from Warehouse. The Company shall direct 
suppliers to invoice the Company for Product distributed by the Company from 
Warehouse Facilities. The Company shall pay invoices from suppliers based upon such 
reasonable payment terms as agreed upon between the Company and the suppliers. 

12. Payment for Product by Agency Stores. The Company shall invoice agency 
stores for Producfordered and delivered no sooner than the third business day after 
Product is delivered. Agency stores shall pay Company for Product ordered and 
delivered within three (3) business days ·of receipt of Product and an invoice. 

13. Payment of Taxes. The Company shall be responsible for calculating and paying 
any and all taxes imposed on Product sold to agency stores as required by law. The 

. Company shall pay premium taxes to the Department on Product sold to agency stores 
during the previous month on the tenth business day of the following month. The 
Company agrees to calculate premium taxes daily on all Product shipped and delivered 
and to carry out the calculations and obligations hereunder pursuant to the requirements 
of28-A M.R.S.A. § J 703 ("PreJ}lium Tax").' The only tax currently applicable to the sale 
of Product and the Wholesale Liquor Business is the Premium Tax. 

14. Product Orders by Agency Stores. The Company shall provide multiple 
options for agency stores to submit orders for Product. These options may include, but 
are not necessarily limited to, first-class mail orders, telephone orders, facsimile orders 
and on-line orders. The Company has represented that an agency store will be pennitted 
to place orders until 9:00 P.M. two (2) business days before the agency store's designated 
delivery day. The Company has represented and agrees that its on-line ordering system 
will be available on a 24/7 /365 basis, excluding any reasonably necessary system 
downtime; that the system will enable suppliers, the Department, and agency stores to 
review inventory levels, order volumes, and orcler status; and that the system will be 
operable by July 1, 2004. 

15. Minimum Order Size and Delivery. The Company shall make available two 
· shipments of Product per week for each agency store as hereafter provided. First, the 

Parties agree that the minimum order size for the first delivery in any week to an agency 
store shall be for a minimum of ten (10) cases ("Minimum First Delivery"). In addition, 
for any agency store that has ordered a Minimum First Delivery, the Company agrees to 
make a second delivery provided the second delivery is for an order for a minimum of ten 
(10) cases. To the extent permitted by applicable law, the Company, ifrequested by 
agency stores, agrees to deliver to a designated agency store a Minimum First Delivery 
that is comprised of Product ordered by more than one (1) agency store ("Aggregate 
Delivery"). The Company agrees that by agreeing to accept delivery at a designated 
agency store, the agency store shall be deemed to have met the Minimum First Delivery 
requirement for the purpose of receiving one delivery per week. The Company has 
represented and agrees that each agency store shall have a designated delivery day or 
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days and a stated expected period of day for delivery and that delivery will be made on 
the day and during the timeframe designated, provided that the agency store meets its 
designated order deadline as agreed to by the Company and the agency store. 

I 6. Bottle Pick. The Company represents and agrees that it will ''bottle pick" (i.e. 
accept orders and ship individual bottles of Product in less than full case amounts) for all 
Products except fifty (50) ML bottles, which must be ordered by the package or sleeve; 
provided, however, that all fortified wines may be ordered by the bottle and that the top 
forty-five (45) brands of spirits as designated by the Department from time to time must 
be ordered by the case. The cost of bottle pick shall be an expense of the Company and 
shall not be included in Supplier Costs as defined in Section 25. 

17. Product DeJivery. The Company agrees to provide delivery service to agency 
stores, to assist in the unloading of Product and to provide in-store delivery. The 
Company shall include with each order delivered a packing list identifying Product, code, 
quantity delivered, and whether delivery includes cases or split cases. The Company 
shall allow sufficient time at delivery to pennit the agency store to check that the order 
delivered matches the Product and cases ordered. 

18. Warehouse Pick Up. The Company agrees to permit agency stores to pick up 
orders at Warehouse Facilities five (5) days per week during nom1al business hours upon 
one day notice to the Company. The mintmwn order size for a warehouse pick up shall 
be five ( 5) cases. The agency stores must identify an order as a pick up order at the time 
the order is placed. · 

19. Warehouse Inventory Control. The Company shall establish and maintain an 
automated inventory management and information system to control inventory at 
Warehouse Facilities. The systein shall be designed to pennit review of inventory levels 
by suppliers, the Department, and agency stores on a real time basis. The system shall 
include a mechanism for notification of suppliers and the Department when reorder 
points are reached. The Company acknowledges that the current reorder point is six (6) 
weeks. The Department shall have the right to audit the system and to designate other 
State entities or non-state auditors to conduct audits of the system. The Company shall 
actively work with suppliers to maintain an adequate and balanced inventory for all 
Product consistent with Company's inventory management plans and anticipated sales 
needs. The Company shall work to ensure that suppliers deliver Product in sufficient 
quantity to enable the Company to fill agency store orders. The Company may adopt a 
policy for the removal of any Product de-listed by BABLO and may charge supp]iers a 
fee for the remova] of such Product. The policy and fee are subject to prior approval .by 
B~BLO which shall not be unreasonably withheld, conditioned, or delayed. 

20. Product Allocation. The inventory management and information system 
established and maintained by the Company shall be designed to enable the Company to 
notify suppliers and agency stores when any Product is in short supply and to allocate 
Product fairly among agency stores. 
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21. Order Error Rate and Correction. The Company shall establish and maintain 
an order control system that minimizes the risk of order error and provides for a timely 
and simple method for reporting order errors. The Company has represented and agrees 
that an agency store that reports an order error on the day of delivery, or within one (1) 
business day of delivery, shall be given a return authorization number that will prevent 
the item from appearing on the agency store's invoice. Any item identified for which a 
return authorization has been issued will be picked up for ·return on the next scheduled 
delivery to the agency store. The Department and the Company agree that errors reported 
after one (1) business day after delivery may appear on the invoice to the agency store 
and that payment will be due in accordance with the payment schedule set forth in this 
Agreement. For any item delivered in error, the Company may issue a return 
authorization and issue a credit after the item is picked up for return. 

22. Bottle Redemption. 

A. The Company shall provide or arrange through its subcontractor for bottle 
redemption services in accordance with 32 M.R.S.A. § 1861 et seq. ("Maine Returnable 
Beverage Container Law"). The services shaJl include the pick up of empty beverage 
containers at agency stores, licensed redemption centers, on premise accounts and 
military installations. The Company shall arrange for pick up with such frequency as to 
avoid a backlog of containers at the places of pick up. The Company, or its subcontractor, 
·shall reimburse the redeeming entity the statutory redemption fee plus the statutory 
handling fee as provided in the Maine Returnable Beverage Container Law. 

B. The Company shall charge agency stores a redemption fee consistent with 
the Returnable Beverage Container Law, currently fifteen Cents ($.15) per container. 
This charge shall be itemized separately on each invoice. The Company shall manage the 
redemption fees collected in accordance with the Maine Returnable Beverage Container 
Law. 

C. The Company shall be responsible for ensuring that redemption stickers . 
are affixed 1o all Product prior to distribution to agency stores. 

D. The Company shall be responsible for ensuring that empty boxes are 
provided to agency stores and redemption centers, when available, for collection of 
empty beverage containers and may establish sorting and other reasonable criteria for 
picking up such containers. 

E. The Company has represented that it will prepare weekly summaries 
designating the number of cases, bags and/or units picked up and will deliver or arrange 
for delivery of empty beverage containers to a recycler for processing or on-site crushing. 
The Company further represents that it will prepare weekly summaries of the name and 
address of each recycler to which empty beverage containers are delivered. 

23. Service to Agency Stores. The Company shall perform its obligations under this 
Agreement in a manner which permits agency stores to be kept routinely and reasonably 
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informed with regard to orders, deliveries, stock outages, Product allocation, special 
pricing, promotional and marketing opportunities and such other matters as required by 
law, as reasonably directed by the Department or reasonably necessary for the provision 
of high quality service. 

24. Complaint Procedure. The Company shall develop a plan ("Complaint Plan") to 
handle complaints from agency stores, suppliers and consumers. The Complaint Plan 
shall include a process for receiving complaints, for notification to BABLO and for 
resolution of complaints. The Company shall present the Complaint Plan to BABLO for 
review within forty-five (45) days of the Effective Date of this Agreement. 

25. Pricing. The State has the exclusive authority to regulate the wholesale and retail 
prices of all spirits and fortified wines sold by the Company. The wholesale and retail 
prices are established solely by BABLO in accordance with pricing rules adopted by 
BABLO. The Company may propose price adjustments or changes in accordance with 
the rules adopted by BABLO. The Company shall undertake to promptly notify agency 
stores of all price changes. The Department agrees that its pricing of Product shall 
guaranty to the Company a Gross Profit in each partial and full fiscal year of the 
Company (January 1 through December 31) ("Fiscal Year") during the Term of not less 
than thirty-six and eight tenths percent (36.8%) of Net Wholesale Sales ("Gross Profit 
Percentage Guaranty"). "Gross Profit" is defined as the difference between the Net 
Wholesale Sales received by the Company from agency stores and the sum of Supplier 
Costs and Premium Tax. "Net Wholesale Sales" is defined as gross sales invoiced by 
Company to agency stores, less bottle redemption fees to the extent included in gross 
sales. "Supplier Costs" is defined as the total cost paid by Company for Product, 
including but not limited to .supplier invoice cost (which includes net cost of Product, 
freight, supplier's insurance, applicable bailment and other similar charges), import 
duties and fees, taxes, and any similar charges paid directly by the Company. A formula 
demonstrating the calculation of Gross Profit Percentage Guaranty and resulting Gross 
Profit is set forth in Exhibit C attached hereto. 

If the Department fails to maintain the Gross Profit Percentage Guaranty 1n any partial or 
fuU Fiscal Year then the amount of Gross Profit to which the Company was entitled but 
did not receive during such period shall be carried forwar-d as an obligation owing to the 
Company ("Gross Profit Deficiency"). The Department agrees to adjust pricing of 
Product to ensure that any Gross Profit Deficiency is recaptured by the Company as soon 
as practicaf?le during the subsequent Fiscal Year. Company may withhold and offset any 
Gross Profit Overage ( as de.fined in Section 28) owing to the Department in satisfaction 
of any Gross Profit Deficiency in the current Fiscal Year or carried foxward from prior 
Fiscal Years. If at the end of the Term any Gross Profit Deficiency remains owing 
without sufficient Gross Profit Overage to cover the obligation then the Department 
agrees to promptly pay to the Company any amount owing. 

26. Specials. The Company may propose to BAB LO to offer special pricing for 
Product in accordance with rules adopted by BABLO. The Company shall not 
implement special pricing without the prior approval ofBABLO. The Department, 
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through BABLO, shall promptly notify the Company of its approval for special pricing 
for Product. The Company shall work diligently with suppliers in an attempt to ensure 
that an adequate supply of specially priced Product is available for distribution to agency 
stores. The Department and the Company agree that price reductions related to special 
pricing shall not negatively impact the Gross Profit Percentage Guaranty. The 
Department and the Company agree that the Company has no obligation, and may not be 
required by the Department or agency stores, to match a discount that may be requested 
by a supplier with regard to a specially priced Product. 

27. Marketing. The Company may undertake marketing campaigns as shall not 
violate regulations promulgated by BAB LO or the Maine Department of Public Safety. 

28. Revenue Sharing. The Company agrees to pay to the Department an amount 
equal to fifty percent (50%) of the amount of Gross .Profit Overage in any partial or full 
Fiscal Year of the Company as exceeds the Company's Gross Profit Baseline as set forth 
in Exhibit D attached hereto ("Revenue Sharing Plan"). "Gross Profit Overage" is 
defined as the difference between Gross Profit and the "Gross Profit Baseline" for each 
corresponding Fiscal Year set forth in the Revenue Sharing Plan. In the event the Gross 
Profit of the Company fails to meet the Gross Profit Baseline in any Fiscal Year, the · 
Company shall have no obligation to pay any Gross Profit Overage to the Department in 
that Fiscal Year. The Company shall make payment to the Department of the 
Department's share of the Gross Profit Overage within one hundred twenty (120) days of 
the end of the Fiscal Year. The Parties agree that for purposes of calculating any Gross 
Profit Overage from July 1, 2004 through December 31, 2004 ("First Revenue Sharing 
Period") the Gross Profit Baseline for such partial Fiscal Year shall be as referenced in 
FY04 ($15,952,800) and for January l, 2014 through June 30, 2014 ("Last Revenue 
Sharing Period") the Gross Profit Baseline for such partial Fiscal Year shal1 be as 
referenced in FY14 ($18,240,272). The Revenue Sharing Plan may only be modified 
through mutual written agreement of the Parties. 

29. Insurance. The Company (or its subcontractor as reasonably appropriate) at its 
expense shall maintain such insurance as will protect the Company from claims resulting 
from the Company's business operations and activities, specifically, general liability and 
fire; warehouseman's legal liability; and cargo legal liability insurance. The Company 
(or its subcontractor as reasonably approp1iate) shall also provide insurance coverage in 
order to protect the State against loss or damage to the Product during the period that the 
Product is being transported from the bailment Warehouse Facilities to the receipt of 
Product at the agency store. In addition, the Company shall maintaii:i in effect such bonds 
as may be required by the Federal Bureau of Alcohol, Tobacco, Firearms and Explosives. 
All insurance shall be maintained in reasonable amounts. The Company shall provide to 
the Department proof of the required insurance prior to the commencement of the Term. 
The Company shall promptly notify the Department of the cancellation of any insurance 
obtained and shall take steps to immediately obtain equivalent insurance. 

30. Licenses. The Company shall obtain and maintain in effect all licenses and 
permits required by Federal and State law to pennit the Company to engage in the 
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business of wholesale liquor distdbution. The Company shall promptly notify the 
Department in the event the Company receives notice from a Federal or state regulator of 
a license or permit violation, whether or not the violation would result in the loss of a 
license or permit. The Company shall not hold a retail license to sell liquor for off
premise consumption in the State during the term of this Agreement. 

31. Broker's License/Sales Representative. The Parties agree that, during the Tenn, 
neither the Company nor its members shall hold a broker's license or a sales · 
representative's license for the sale of Liquor (except fortified wines) in Maine and shall 
not provide broker's services in Maine for the sale of Liquor (except fortified wines). 

32. A11dit and Acco11nting. The Company shall implement and maintain an 
accounting system for the Wholesale Liquor Business and maintain its financial records 
in accordance with generally accepted accounting principles. The Deparbnent, or its duly 
designated representatives, shall have the right upon not less than forty-eight ( 48) hours 
prior written notice to inspect all accounting systems and examine all financial and 
accounting records relat~d to the Company's operation and management of the 
Wholesale Liquor Business du1ing the Company's normal working hours and the 
Department covenants that its inspection will not interfere with the Company's normal 
operation of its business. The Company shall submit to the Department within one 
hundred twenty (120) days of the close of its fiscal year audited financial statements of 
the Company for the preceding fiscal year, certified by an independent certified public 
accountant. The Company shall include with the audited financial statements, an opinion 
of the auditor, the auditor's report on internal controls, its findings and recommendations 
and management letters. The report and audit shall be at the Company's expense. The 
Department, in its discretion, shall have the right to conduct further audits. This Section 
32 shall survive the termination of this Agreement for a period of three (3) years. 

The Parties agree that their duly appointed agents will meet within thirty (30) days after 
the delivery of audited financial statements for the preceding fiscal year to review and 
agree upon Gross Profit Overage and Gross Profit Deficiency calculations for such 
preceding year. 

33. Access to Records. The Company shall maintain copies of all books, documents, 
payroll records, papers, accounting records and other documents and materials related to 
the Company's operation and management of the Wholesale Liquor Business and make 
such documents and materials available for review and inspection by the Department at 
the Company's offices at all reasonable times during nonnal working hours during the 
Term of this Agreement and for such subsequent period of time as specified under Maine 
Uniform Accounting and Auditing Practices for Community Agencies (MAAP) rules. 
The Company shall allow inspection of documents and materials related to the 
Company's operation and management of the Wholesale Liquor Business by_the 
Department or any authorized representative of the State of Maine or Federal government 
during the Company's nonnal working hours upon forty-eight (48) hours prior written 
notice, and shall furnish copies of such records if requested provided that the 
Department's inspection shall not interfere with the Company's normal operation of its 
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business. To the extent the foregoing rights of access extend to the Company's 
organizational documents (including but not limited to its operating agreement and its 
investor subscription agreements), loan agreements or income tax returns, unless 
otherwise mutually agreed by the Parties, the Department may not copy or otherwise 
record the contents of such material. 

34. Independent Capacity/Agent. The Patties agree that in the performance of this 
Agreement the Company shall act in the capacity of an independent contractor; provided, 
however, the Company shall act in the capacity of an agent of the State for the purpose of 
purchasing Product from suppliers and for accepting payment from and providing · 
Product to agency stores: 

35. Subcontracts. The Company may enter into subcontracts for the provision of 
services under this Agreement. All subcontractors (and subcontracts), including their 
substitution for existing subcontractors, are subject to approval by BABLO which 
approval shall not be unreasonably withheld, c0nditioned or delayed. The granting of 
approval shall not relieve the Company of its obligations under this Agreement and the 
Company shall remain liable for the performance of all obligations under this Agreement. 

36. Assignment. The Company shall not sell, transfer, assign or otherwise dispose of 
this Agreement or any portion thereof, or its right, title or interest therein, without the 
express written consent of the Department, which consent shall not be unreasonably 
withheld, conditioned or delayed. The Company shall provide sufficient information to 
the Department upon which it can make an informed decision regarding whether the 
Company has complied with this Section 36 and whether the prospective purchaser, 
transferee, assignee, or other proposed responsible party has reasonably adequate 
financial capacity, teclmical ability, and experience to undertake the Company's 
obligations set forth in this Agreement. The Company shall make available to the 
Department all documents related to the sale, transfer, assignment or other disposition of 
this Agreement. The Company may, however, without the consent of the Department, 
assign or otherwise transfer its rights and obligations hereunder, in whole or in part to (i) 
any affiliate of the Company or (ii) any entity sw-viving a transaction involving the sale, 
merger, consolidation, or reorganization of the Company, or in which all or substantially 
all of the Company's assets are sold. Any assignee or holder of rights or benefits under 
this Agreement shall be subject to all of the terms and provisions of this Agreement. 

The Department acknowledges and agrees that the Company from time to time without 
the approval or consent of the Department, may grant security interests in this 
Agreement and/or the Company's rights thereunder, as security for one or more 
financings by the Company; provided that no sale, transfer or assignment of this 
Agreement or of any right, title or interest of the Company therein pursuant to the 
security interest shall take effect without the Department's consent as required under this 
Section 36. 
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37. Equal Employment Opportunity. During the performance of this Agreement, 
the Company agrees as follows: 

A. The Company shall not discriminate against any employee or applicant for 
employment relating to this Agreement because ofrace, color, religious creed, 
sex, national origin, ancestry, age, physical or mental disability, unless related to a 
bona fide occupational qualification. The Company shall take affirmative action 
to ensure that applicants are employed and employees are treated during 
employment, without regard to their race, color, religion, sex, age, national origin, 
or physical or mental disability. 

Such action shall include but not be limited to the following: 
employment, upgrading, demotions, or transfers; recruitment or recruitment 
advertising; layoffs or terminations; rates of pay or other forms of compensation; 
and selection for training including apprenticeship. The Company agrees to post 
in conspicuous places available to employees and applicants for employment 
notices setting forth the provisions of this nondiscrimination clause. 

B. The Company shall, in all solicitations or advertisements for employees 
placed by or on behalf of the Company relating to this Agreement, state that all 
qualified applicants shall receive consideration for employment without regard to 
race, color, religious creed, sex, national origin, ancestry, age, physical or mental 
disability. · 

C. The Company shall send to each labor union or representative of the 
workers with which it has a collective bargaining agreement, or contract, or 
understanding, whereby it is furnished with labor for the perfonnance of this 
Agreement a notice to be provided by the contracting department or agency, 
advising the said labor union or workers' representative of the Company's 
commitment under this Section and shall post copies of the.notice in conspicuous 
places available to employees and applicants for employment. 

D. The Company shall inform the contracting Department's Equal 
Employment Opportunity Coordinator of any discrimination complaints brought 
to an external regulatory body (Maine Human Rights Commission, EEOC, Office 
of Civil Rights) against their agency by any individual as well as any lawsuit 
regarding alleged discriminatory practice. 

E. The Company shall comply with all aspects of the Americans with 
Disabilities Act (ADA) in employment and in the provision of service to include 
accessibility and reasonable accommodations for employees and clients. 

F. Contractors and subcontractors with contracts with the Company in excess 
of $50,000 shall also pursue in good faith affirmative action programs. 
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G. The Company shall cause the foregoing provisions to be inserted in any 
subcontract for any work covered by this Agreement so that such provisions shall 
be binding upon each subcontractor, provided that the foregoing provisions shall 
not apply to contracts or subcontracts for standard commercial supplies or raw 
materials. 

38. Employment and Personnel. The Company. shall not engage any person in the 
employ of any State Department or Agency in a position that would constitute a violation 
of 5 M.R.S.A. § 18 or 17 M.R.S.A. § 3104. The Company shal.l not engage on a full-time, 
part-time or other basis during the period of this Agreement, any other personnel who are 
or have been at any time during the period of this Agreement in the employ of any State 
Department or Agency, except regularly retired employees, without the written consent 
of the State Purchases Review Committee. Further, the Company shall not engage on 
this project on a full-time, part-time or other basis during the period of this Agreement 
any retired employee of the Department who has not been retired for at least one year, 
without the written consent of the State Purchases Review Committee. The Company 
shall cause the foregoing provisions to be inserted in any subcontract for any work 
covered by this Agreement so that such provisions shall be binding upon each 
subcontractor, provided that the foregoing provisions shall not apply to contracts or 
subcontracts for standard commercial supplies or raw materials. 

39. State Employees Not to Benefit. No individual employed by the State at the 
time this Agreement is executed or any time thereafter shall be admitted to any share or 
part of this Agreement or to any benefit that might arise there from directly or indirectly 
that w.ould constitute a violation of 5 M.R.S.A. § 18 or 17 M.R.S.A. § 3104. No other 
individual employed by the State at the time this Agreement is executed or any time 
thereafter shall be admitted to any share or part of this Agreement or to any benefit that 
might arise there from directly or indirectly due to his employme,;it by or .financial 
interest in the.Company or any affiliate of the Company, without the written consent of 
the State Purchases Review Committee. The Company shall cause the foregoing 

· provisions to be inserted in any subcontract for any work covered by this Agreement so 
that such provisions shall be binding upon each subcontractor, provided that the 
foregoing provisions shall not apply to contracts or subcontracts for standard commercial 
supplies or raw materials. 

40. Termination 

A. The Department shall have the right to tenninate this Agreement in the 
event of a material breach or default by the Company of its obligations hereunder that is 
not cured within thirty (30) days from the date of receipt by the Company of written 
notice of such breach from the Department. If the breach or default, by its nature, cannot 
be cured within such thirty (30) day petiod, then the Company shall have such additional 
time (not to exceed ninety (90) additional days) as may be necessary to· cure the breach or 
default, provided the Company has exercised reasonable commercial efforts and taken 
appropriate actions to begin cure of the breach or default within the initial thirty (30) day 
cure period. For the purposes of this Section, a material breach or default shall include, 
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but not be limited to, the failure of the Company to maintain required Federal and state 
licenses or permits with sufficient continuity as necessary for perfonnance of the 
Wholesale Liquor Business; the repeated and documented failure (made known to 
Company), without good cause, to maintain sufficient inventory in Warehouse Facilities 
to fill agency store orders; the repeated and documented failure (made lmown to 
Company), without good cause, to maintain an adequate inventory for all listed Product; 
the repeated and documented failure (made known to Company), without good cause, to 
make deliveries to agency stor~s on the designated delivery day or days; and, the r_-epeated 
and documented failure (made known to Company) to perform the terms of this 
Agreement as results in substantial jeopardy to the suppliers, agency stores, or the State. 

B. The DepartmeIJ.t shall have the right to terminate this Agreement 
immediately upon written notice fo the Company, in the event (i) the Company, or any 
director, officer or employee of the Company is convicted of a criminal offense directly 
related to the warehousing, marketing, distribution or sale ofalcoholic beverages while 
carrying out the Wholesale Liquor Business; or (ii) proceedings in bankruptcy are 
commenced against the Company or if a receiver is appointed and such case or 
proceeding shall continue undismissed, or unstayed and in effect, for a period of one 
hundred twenty (120) days. Notwithstanding the foregoing, if a conviction of an 
employee, officer or director, relates to individual and/or personal actions of such 
employee, officer or director and not the policy or directive of the Company and, upon 
such conviction, Company shall terminate or otherwise remove such employee, officer or 
director and take such other steps to reasonably ensure the propriety of the Company's 
operation of the Wholesale Liquor Business, then, the Department shall not have a right 
to terminate this Agreement pursuant to the foregoing clause (i) of this Section 40(b). 

. C. The Company shall have the right to terminate this Agreement in the event 
of a ~aterial breach or default by the Department of its obligations hereunder that is not 
cured within sixty (60) days from the date ofreceipt by the Department of written notice 
of such breach from the Company. If the breach or default, by its nature, cannot be cured 
within such sixty (60) day period, then the Department shall have such additional time 
(not to exceed one hundred eighty (180) additional days) as may be necessary to cure the 
breach or default, provided the Department has exercised reasonable commercial efforts 
and taken appropriate actions to begin cure of the breach or default within the initial sixty 
(60) day cure period. For the purposes of this Paragraph D, a material breach or default 
shall include the failure of the Department, because of Governmental Action, as defined 
in Section 42, to maintain the Gross Profit Percentage Guarantee over a full Fiscal Year 
of the Company. 

D. The Parties acknowledge and agree that the Company is paying the 
License Fee in the expectation of operating the Wholesale Liquor Business for the Term 
and would not pay such amount for a lesser term; that each of the Parties wishes to limit 
its exposure for damages in the event of a tenu.ination; and that either Party's damages in 
the event of any tennination of this Agreement will be difficult to calculate with 
accuracy. The Parties agree that in the event of termination of this Agreement pursuant 
to any of Sections 40, 41 and 42(C). the Company shall be entitled to the liquidated sum 
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of One Hundred Twenty-Five Million Dollars ($125,000,000), multiplied by a fraction, 
the numerator of which is the number of months remaining in the Term on the effective 
date of termination and the denominator of which is 120 ("Tennination Refund"). The 
Termination Refund shall be in lieu of any other damages incurred by either party as a 
result of termination of the Agreement, including consequential, special, or punitive 
damages and any other monetary relief. In addition to the foregoing, the Parties shall be 
entitled to retain or to be paid any amounts accrued' as of the effective date of termination 
under any other provision of this Agreement. 

41. · Termination by Legislative Action. The Parties affum.atively acknowledge and 
understand that the Maine Legislature might at some future time repeal the Enabling 
'Legislation, or amend the Enabling Legislation in a manner that substantially and 
materially impairs the rights granted to the Company under this Agreement ("Legislative 
Action"). In the event of such Legislative Action the Company may terminate this 
Agreement. In the event of such Legislative Action or proposed Legislative Action, the 
Department agrees to take such steps that are within its authority to apprise the Maine 
Legislature of the impact on the Company, suppliers, agency stores and stakeholders of 
such action. Such steps shall include, but are not limited to, the Commissioner presenting 

. written and oral testimony to the Maine Legislature and affixing to any legislation that 
would nullify the respective performance obligations of the Parties a fiscal note apprising 
the Legislature of the potential financial liability of the State to the Company resulting 
from such legislation. In the event of such Legislative Action and this Agreement is not 
tenninated by the Company, the Department agrees that, unless the Legislature mandates 
that the Department operate the Wholesale Liquor Business, it will not undertake to 
operate the Wholesale Liquor Business and will not issue another RFP, or enter a contract 
with another provider, without first offering to the Company the opportunity to continue 
to conduct the Wholesale Liquor Business on terms consistent with this Agreement for 
the balance of the Term. This Section 41 shall survive the termination of the Agreement. 

42. Effect of Governmental Action. 

A. In the event the Maine Legislature enacts legislation other than as set forth 
in Section 41, including any new tax imposed on the sale of Product, or BAB LO or 
another State agency adopts regulations· directly related to the Wholesale Liquor Business 
( collectively "Governmental Action") that negatively impact the reasonable profitability 
of the Company over time, the Parties agree to enter into negotiations to amend the 
Revenue Sharing Plan to compensate the Company for this impact pursuant to the dispute 
resolution process set forth in Section 44. 

B. The Parties agree that in the event of Governmental Action as set forth in 
. this Section, and pending the outcome of dispute resolution or litigation as set forth in 
Section 44, the Company may withhold and offset any Gross Profit Overage that has not 
been paid to the State against any alleged negative impact to profitability suffered or 
anticipated to be suffered by the Company as a result of such Governmental Action. 
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C. If the Parties are unable to agree to an amendment to the Revenue Sharing 
Plan, either Party may, consistent with Section 44, pursue whatever legal remedies may 
be available, provided if the Company seeks to terminate this Agreement because of 
Governmental Action that is unresolved under this Section, its compensation shall be 
determined in accordance with Section 40(D). 

D. In the event of proposed Governmental Action, the Department agrees to 
take such steps that are within its authority to apprise the Maine Legislature or the State 
Agency of the impact on the Company and the State. Such steps shall include, but are 
not limited to, the Commissioner presenting written and oral testimony to the Maine 
Legislatw-e and the Commissioner or the Commissioner's delegatee presenting written or 
oral testimony to the State agency, including affixing to any legislation a fiscal note 
apprising the Legislature of the potential financial impact on the Company and the State. 

43. Transition on Termination. In the event of termination of the Agreement by 
either Party as provided herein, upon the conclusion of the Tenn, or in the event a new 
entity is selected to serve as the State's wholesale liquor provider, or as the result of a 
successful Appeal or other legal challenges to the Agreement or the Wholesale Liquor 
Business, the Parties agree to work cooperatively to promote a smooth transition and 
uninterrupted service to agency stores. The Department and Company shall work 
cooperatively to satisfy their other obligations hereunder to effect termination of this 
Agreement. Notwithstanding the forgoing, the Parties acknowledge that the Company is 
not required to commit its subcontractors, infrastructure, intellectual property, software 
licenses, trade secrets, or other rights, property, or capital as part of the transition of 
service. 

44. Dispute Resolution. The Parties agree to attempt to resolve any disp~te, claim or 
controversy ("Dispute") relating to this Agreement as fo llows: 

a. The Parties shall attempt in good faith to dispose of any Dispute by mutual 
agreement through a meeting between the Parties held within ten (I 0) calendar 
days of written notice of the Dispute being given to the other Party by the Party 
aggrieved and with the meeting requested in such notice. · 

b. Notwithstanding the foregoing requirement to meet regarding a Dispute, neither 
Party shall be prevented from seeking injunctive relief or other immediate redress. · 

c. . If a Dispute is not resolved through a meeting, then either Party may pursue 
whatever legal remedies may be available. 

45. Compliance with Law. The Parties shall comply with all applicable Federal, 
State and local laws, rules and regulations in performance of their obligations under this 
Agreement. 

46. Governing Law. This Agreement shall be governed in all respects by the laws of 
the State of Maine ("State"). Any legal proceedings regarding this Agreement shall be 
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brought in the State of Maine. The Company hereby consents to personal jurisdiction in 
the State of Maine. 

47. State Held Harmless/Defense By State. The Company agrees to indemnify and 
hold harmless the State, its officers, agents and employees from any and all claims, costs, 
expenses, injuries, liabilities, losses and damages of every kind and description 
(hereinafter in this Section referred to as "Ciaims") resulting from or arising out of the 
negligent, wrongful, or unlawful performance of this Agreement by the Company, its 
employees, agents, or subcontr.actors. Claims to which this indemnification applies 
include, but are not limited to: (i) Claims suffered or incurred by any contractor, 
subcontractor, materialman, laborer and any other person, finn, corporation or other legal 
entity (hereinafter in this Section referred to as "Person") providing work, services, 
materials, equipment or supplies as a result of the Company's performance of this 
Agreement; (ii) Claims arising out of a violation or infringement of any proprietary right, 
copyright, trademark, right of privacy or other right arising out of publication, translation, 
development, reproduction, delivery, use, or disposition of any data, information or other 
matter furnished or used as a result of the Company's performance ofthis Agreement; 
(iii) Claims arising out of a libelous or other urilawful matter used or developed as a 
result of the Company's perfonnance of this Agreement; (iv) Claims suffered or incurred 
by any Person injured or damaged as a result of the Company's perfonnance of this 
Agreement; and (v) all legal costs and other expenses of defense incurred by the 
Department against any Claims itemized in the foregoing clauses (i) through (iv). this 
indemnification does not extend to a Claim that results primarily and directly from (i) the 
Department's negligent, wrongful, or unlawful act; (ii) action by the Company or Person 
taken in reasonable reliance upon an instruction or direction given by an authorized 
individual acting on behalf of the Department or the State in accordance with this 
Agreement; or (iii) action by the Company or Person taken in reasonable reliance upon 
pricing, marketing, advertising or other State laws or regulations related to the Wholesale 
Liquor Business. 

In the event that any Claim is threatened or brought against the State as related to this 
Agreement, including Product pricing, or other issues related to the Wholesale Liquor 
Business, the Department shall immediately notify and provide such information to the 
Company ("Claimant Information"). Upon reviewing sucli Claimant Information the 
Company shall assess whether it has any obligation pursuant to this Section 47. The 
Company shall notify the Department promptly of its decision. In the event the Claim 
requires or could reasonably require the Company to indemnify the State then the 
Company shall have the option, at its own expense, to employ counsel reasonably 
acceptable to the State to assist the State in its defense against such Claim and to 
participate in any compromise, settlement, or other disposition of such Claim; provided, 
however, that no compromise or settlement of any Claim admitting liability or imposing 
any obligations upon the Company may be affected without the prior written consent of 
the Company. The State shall cooperate fully in the defense of such Claim, making 
available such records, information, and witnesses reasonably necessary for the defense 
of such Claim. 
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Without limiting the obligation of the Department to assert any other defense to a Claim 
for which the Company has or may have a duty to indemnify hereunder, the Department 
agrees that it will assert any applicable defenses under the Maine Tort Claims Act, 
including any applicable immunities or limitations on liability under that Act. 

· In the event of any legal challenge to the Enabling Legislation or to the Agreement based 
in whole or in part on asserted anti-trust violation, the State agrees to defend such 
challenge, to immediately notify the Company in writing regarding the action, and to 
fully cooperate with and include the Company in the defense to the extent requested by 
the Company. · · 

48. Notice of Claims. The Company shall give the Department immediate notice in 
writing of any legal action or suit filed related in any way to this Agreement or which 
may affect the performance of duties under the Agreement, including prompt notice of 
any claim made against the Company by any subcontractor which may result in litigation 
related in any way to the Agreement or which may affect the performance of Company's 
duties under the Agreement. 

49. Agreement Approval. This Agreement must have the approval of the State 
. Controller and the State Purchases Review Committee before it can be considered a valid 
and enforceable contract, and both signatures reflecting approval are set forth below. 

50. Severability. The invalidity or unenforceability of any provision or part thereof 
of this Agreement shall not affect the remainder of the provision or any other provisions. 
This Agreement shall be construed and enforced in all respects as if such invalid or 
unenforceable provision or part thereof had been omitted. 

51. Force Majeure. Perfom1ance of an obligation by the Company under this 
. Agreement shall be excused in the event that performance of that obligation by the 
Company is prevented by an act of God, act of war, riot, fire, explosion, flood or other 
catastrophe, sabotage, severe shortage of fuel, power or raw materials, change in law, 
court order, national defense requirement, strike or labor dispute, or any other cause 
beyond such Company's reasonable control, and could not reasonably be avoided by the 
Company. The time period for performance of the obligation excused under this Section 
shall be extended by the period of the excused delay together with a reasonable period to 
reinstate compliance with the terms of this Agreement. Nothing in this Section 51 is 
intended to, or to be construed as, relieving the Company from the payment obligations 
set forth in Section 2. 

52 Amendments. This Agreement may be amended only by a written document 
signed by both Parties expressly amending the Agreement. Any amendment is subject to 
approval by the State Purchases Review Committee. 

53. Unwind Provisions. The Parties acknowledge that the Appeal of the Contract 
Award has placed the State of Maine in potential fiscal crisis due to the State's reliance 
on the License Fee to balance the budget for the State's fiscal year 2003-2004 and fiscal 
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year 2004-2005. Accordingly, in consideration of the Company's agreement to pay the 
License Fee with the Appeal pending, the Department agrees to the Unwind Provisions 
under the circumstances described below as a means ofrefunding to Company monies 
paid in consideration fof the Wholesale Liquor Business and costs expended in 
tr.:msitioning the Wholesale Liquor Business from the State to the Company and in 
preparing to perform upon commencement of the Tenn. 

A. In the event that the Appeal, or other legal action, shall result in final order 
not subject to further appeal that invalidates the Contract Award for the transfer of the 
Wholesale Liquor Business to the Company or declares invalid or void this Agreement 
("Final Order"), the Department agrees as follows: 

(1) In a manner consistent with the Final Order, State law and 
regulations, Department shall issue a second RFP ("Second RFP") and to include in the 
Second RFP an express requirement that tpe successful bidder ("Successful Bidder"), if 
other than the Company or a parent company or affiliate of the Company, shall, as a 
condition of securing a contract ("New Contract") from the Department to operate the 

· Wholesale Liquor Business, pay to the Company an amount ("Unwind Payment") equal 
to the sum set forth in Exhibit E attachecfhereto. 

(2) The New Contract shall expressly provide that the Successful 
Bidder shall not acquire any rights to the Wholesale Liquor Business unless and until the 
Successful Bidder shall have paid the Unwind Payment to the Company. In the event the 
Unwind Payment is not fully paid by the Successful Bidder, the Department shall refund 
to Company any balance of the Unwind Payment. 

(3) If permitted by applicable law, in the event the Department shall 
receive any funds from a Successful Bidder under a: New Contract and the Successful 
Bidder shall not have paid the Unwind Payment to the Company, Dep1J.rtrnent shall (i) 
immediately notify Company that it has received funds, (ii) hold such funds in trust for 
Company, and (iii) immediately pay over to Company the amount received by 
Department and Department acknowledges that it shall not have any rights to any 
amounts paid to it under the New Contract unless and until Company shall have received 
the Unwind Payment in full. 

B. In the event of the issuance of a Final Order or Interim Order (as defined 
below), the Department agrees that pending the payment of the Unwind Payment by the 
Successful Bidder the Department agrees that, unless the Legislature mandates that the 
State operate the Wholesale Liquor Business, it will not undertake to operate the 
Wholesale Liquor Business and will not ent~r into a contract with another provider 
without first offering to the Company the opportunity to conduct the Wholesale Liquor 
Business in accordance with this Agreement. 

C. In the event of any interim order that prohibits the transfer to or operation 
by Company of the Wholesale Liquor Business pursuant to this Agreement ("Interim 
Order"), the Department agrees that, unless prohibited by such Interim Order, it will not 
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undertake to operate the Wholesale Liquor Business and will not enter into a contract 
with another provider without first offering to the Company the opportunity to conduct 
the Wholesale Liquor Business in accordance with this Agreement. · 

.D. In the event of either a Final Order or In~erim Order, the Department 
. agrees to take such steps that are within its authority to apprise the Maine Legislature of 
the impact of such court action on the Company, suppliers, agency stores and 
stakeholders. Such s~eps shall include, but are not limited to, the Commissioner 
presenting written and oral testimony to the Maine Legislature and affixing to any 
legislation that would nullify the respective performance obligations of the Parties as set 
forth in this Section 53 a fiscal note apprising the Legislature of the potential fmancial 
liability of the State to the Company resulting from such legislation. 

E. The Parties intend that this Section 53 shall survive independently of the 
Agreement in the event that the effect of an Order is to invalidate, void, or otherwise 
cancel the Agreement. 

. F. The Department and the Company agree to execute, and/or cause to be 
executed, and delivered, such instruments, certificates or documents, and to take all such 
actions, as may reasonably be required to implement or effectuate the provisions of this 
Section 53. 

54. Entire Agreement. This document contains the entire Agreement of the Parties 
and there are no agreements, oral, written or implied, except as set forth herein, and 
neither Party shall be bound by any statement or representation not contained herein. 
The failure of any Party to insist in any one or more instances upon strictperformance of 
any of the tenns or provisions of the Agreement, or to exercise any option or election 
under the Agreement, shall not be construed as a waiver or relinquishment for the future 
of such terms, provisions, options or elections, but the same shall continue in full force 
and effect,and no waiver by any Party or any one or more of its rights or remedies under 
the Agreement shall be deemed to be a waiver of any prior or subsequent rights or 
remedy under the Agreement or at law. · 

55. Counterpa1is. This Agreement may be executed in one or more counterparts, 
each of which shall be deemed aµ original for all purposes, but all of which together shall 
constitute one and the same agreement. · 

56. Notices. All notices or other communications required or pennitted under this 
Agreement shall be in writing and may be given by personal delivery, by overnight 
express delivery, or by registered or ·certified U. S. mail, postage prepaid, return receipt 
requested, properly addressed as follows: 
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To the Department: 

Commissioner 
Department of Administrative & Financial Services. 
78 State House Station 
Augusta, Maine 04333-0078 

ToBABLO: 

Director 
Bureau of Alcoholic Beverages & Lottery Operations 
8 State House Station 
Augusta, Maine 04333-0008 

To Martignetti Companies ofMaine, LLC: 

D. Dean Williams 
President 
Martignetti Companies of Maine, LLC 
31 Fir Street 
PO Box 1113 
Manchester, NH 03105 

Either Party may change the person or address to which notices are to be sent by notice in 
writing directed to the other Party. 

57. Captions. Th~ captions used in this Agreement are for reference purposes only 
and shall not affect the interpretation or meaning of this Agreement. 

58. Drafting of Agreement. Each Party has consulted with counsel in the drafting 
and preparation of this Agreement and, therefore, in any interpretation hereof, this 
Agreement shall not be construed against any Party as the draftsman thereof. 

59. Successors and Assigns. This Agreement shall be binding upon, and shall run to 
the benefit of, the Parties, their successors and assigns. 

60. Corporate Guarantee. Martignetti Companies, a Massachusetts business trust 
with a principal place of business in Norwood, Massachusett~ ("Martignetti") hereby 
guarantees the Company' s financial performance under this Agreement and has pledged 
to support the operation and management of the Company. Martignetti is a signatory to 

[the balance of this page is left blank intenlionll.llyj 
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the Agreement as the guarantor of the performance of the Company to the full extent 
described herein. 

WHEREFORE, the Parties by their duly authorized representatives have executed 
this Agreement, on the dates indicated below. 

STATE OF MAINE 
DEPARTMENT OF ADMINISTRATIVE 
& . CI.AL SERVICES 

Dated: f-l'I - OV ---='---- ------
APPROVED: 

[J),,_,..,J) ,4. k, - A J 

Edward A. Karass ~ 
State Controller 

Datcd:1Jf,-1 /'f; -:)_ {2 0 'f 
APPROVED: 

~ )11 .k'M>uwa<~ 
e.amoreau -

Director of Purchases 

Dated: S-1<../-0lj - -----~----
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MAR TIGNETTI BUSINESS 
TRUST 

By __________ _ 

Cannine A. Martignetti 
Its: trustee 

Dated: - -------

By _ _ _ _ _ _____ _ 

Carl J. Martignetti 
Its: Trustee 

Dated: ---- -----

MARTIGNETTI COMPANIES 
OF MAINE, LLC 

By _ _________ _ 

D. Dean Williams 
Its: President 

UNENCUMBERED 

MAY 17 200~ 

NO FUNDS RESERVED 
FOR THIS CONTRACT 



the Agreement as the guarantor of the perfounance of the Company to the full extent 
described herein. 

WHEREFORE, the Parties by their duty authorized representatives have executed 
tbis Agreement, on the dates indicated below. 

STATE OF MAINE 
DEPARTMENT OF ADMINISTRATIVE 
& FINANCIAL SERVICES 

Rebecca M. Wyke 
Commissioner 

Dated: _______ ___ _ 

APPROVED: 

Edward A. Karass 
State Controller 

Dated: ---- -------

APPROVED: 

Betty M. Lamoreau 
Director of Purchases 

Dated: _ _ ____ _ ___ _ 
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MARTIGNBTTI BUSINESS 
TRUST 

By __________ _ 

Carmine A. Martignetti 
Its: Trustee 

Dated: -----------
By _ _ ________ _ 

Carl J. Martignetti 
Its: Trustee 

Dated: _______ _ 

Dated: 3-/'/. 2 tJoy 



05/14/04 11:62 FAX 7812782260 HARTIGNETl'I CO INC 

the Agreement as the guarantor of the perfonnance of the Company to the full extent 
described herein. " 

WHEREFORE. the Parties by their duly authorized representatives have executed 
1his Agreement, on the dates indicated below. 

STATE OF MAINE MARTIONETII BVSINESS 
TRUST 

@ooz 

DEPARTMENT OF ADMn-ITSTRATIVE 
&FJNANCIAL SERVICES 

Rebecca M. Wyke 
Commissioner 

~~Jlr~ 
Its: Trustee 

Dated: __________ _ 

APPROVED: 

Edward A. Karass 
State Controller 

Dated: __________ _ 

APPROVED: 

Botty M. Lamoreau 
Director of Purchases 

Dated:. _________ _ _ 

. 
/(( : .,;_.;,;;, 

PORT: 532.'190,6 
23 

::edc::t~-
Carl J. Martignetti 
Its: Trustee 

MARTIONEITI COMPANIES 
OF MAINE. LLC 

By __________ _ 

D .. Dean Williams 
Its: President 

:Dated: --------



Exhibit A: 

Bruce Mercier 
Auditor III 
Pay Range 25/08 D 

David Tibbetts 
Retail Store Supervisor 
Pay Range 23/08 D 

Omer Gagne 
Management Analyst I 
Pay Range 21/08 B 

Gardner Morrill 
Account Clerk II 
Pay Range 12/08 A 

PORT: 532393.2 

· Wholesale Liquor Distribution 

BABLO Personnel 



Wholesale Liquor Distribution 

ExhibitB: 

. Bailment Rates 

SeeAttacl:nnent 2.2 C consisting of three (3) pages. 



ATTACHMENT; 2.2·C 

- BASIC BAl\.MENT CHARGES: 

UW WAREHOUSES, INC.· MAINE BAIUIENT RA TES 
EFFECTIVEJIJLY ls 2004 

Codes ol 1 - 180C8181J 
Oodea of . 181 - 299'886e 
Codes of 300 • 689Cll!6$ 
CodttoC 670' 
Cadalnial!Yedabolllea(rnrna} 
Cne1 AICIIIYed uncoded «oil« !!!llllla!!la.-.. 

SJW$E1 

S 0.95 per eat 
I 0.85 perc:aae 
s 0,75percase · 
S 0,811 per <ae 
$ Q.16perbollle 
S 11,00 per Ille 111m ~ 

$aag,) 1$ceb/laleda'I an ~ball$Md lnk!ally daged lljXWl ~ ForM:11 i~wclllyfrom dale of~ Ille IU/mber Qf (;aS811 

in slOraga la~ a::t.otd'lio ~ lhe IBble bebw CCI I "pW c;ode per reoeflll' beal,. 

Upon~ 
CGaeelnlmieruy 14 • 8' ~f,QIII~ 
C81NlnlnY8nlaY lie . 182day& !tom reo&IJ)I 
CM&Slnln¥$1llay 183 • 365de)i9 a receipt 
case. ifl ifl'Mlltay 368♦ da)'lfrcn~t 
NrfrMiaon an ull$Gleeble llbbl& (e.g.: ""10ded): 

Upon ~ -· Bolllae In 111..-enlt'ly 1◄ • 84 ~ fJllm rec.eij:t 
Bolllaa In ln'Mfla)' 8S • 18'lday,m,m~ 
Bclllot in lll\'1111C!y 183 •. 3G5d'.ilythm receipt 
Bolllll 11'1 inYetll0ry 300♦ daytiumreceipt 
Ml both C)fl M Ull5dellble _,. (e.g.: lll'ICOd6d}: 

MAMtW- SUPfUEB Of!DERSi 
Manually proteSSlngav~ ~mdet, a,~ orfamafer~ 

Clrdin reoeivecl Uiflually (e.g; facalm;'la) 

MULTH?ACfCl teodM Y,t6d M Full Net h · Fyjl Ntl Qytl; 

S 0.10 per caaa Jot 14 days 
S 0.10psroae.per14daya 
$ o.22 per tM1 pat 14 <l!ys 
S 0-82 pet c.t per 1-4 days 
$ 1,()8perc...per14da'/B 
$ 0.62 per COM pear 14 aiiye 

S 0.01 PIT b0IIIII fcf t.f days 
S u, pur b0Clle per 14 de,s 
S 0.()3 pe, bcde per 14 d;iys 
S 0,08 per bolllt per 14 cl&y& 
S 0.15perbollleper14days 
$ 0.15perbottllper140a-Js 

S 0.13 per caM I $2S.OO min 
S 0.021111 bolk I $2.5.00 rill 

· HandUrig: S ~ per pallet 

~ -
Slolaga • calabW 011 Ill~ basis all(! la!Oatf a1119Dd 11pOn "°8ipt. Foreadl 14-<:allnds di)' tom dmDf1'101ipt. ttl9 number Clf palela 
iii SIOrlge II Ct!MOed aocordi'lg lo~ !able below CII 1-pei code per~ blls!L 

Upon~ 
P1i1e1s In ln~lory 14 - 84 c!• flQnl ~I 
Pslela in fflllllk>rY 86 • . 182drjl rtom ~ 
P._ In liM!llory 183 • 365cla)'a lrom receipt 
Pdlels in nwoby 366-t <Says tom~ 
Any p:&t on an lllll8leable ~ (t.g.: unc:odlld); 

- F:\La\11 Fanlly Fles\WOIIMa,e\ Maine RaleA!)perldiK.wi,6 • pege #1 Of 3 

$ 3.00 1)8( pal8t fol 1, '1&f9 
$ 3.60 po, polot pet 14 da)'a 
s 11.3, Pfl'pelttper 1" oars 
$23.31 pet Plllatper-U da)'I 
$24.00 pet pallet per 1◄-<liys 
'28.06 p&f pale{ per '!4d.aya 

NOYelt'bet 21, 2003 
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LAW WARBIOUSE!, INC. • IAINE BAIU(eNT RATES 

- ACCESSORIAL SERVICE CHARGES: 

AQYERTISINO MATERIAL; 
Haidll!ig: 

Suage: 

Shipping: 

ANNUAL etmifCAL INVBfI®: 

SLANKEJ1i 
~ 
Sblge: 

DESTRtlPIJON QF M'ENTQBY; 

EffECJJYC JYLY 1. 2P9f 

~~urn chwge Indeed b-mmailaodall1rucim of atnall kits. 
'1l1e ~ 1111a be YriMd if• are abied lo aoevt'lllllale 
p,,cldunllwe ha'lll ab'I load. Ralil au~ to CM)911baee<I 
on<llpcoalbc$. 

l!XJRA OFFICl SEIMCJ! CHAAGE; 
Labor Uled tir olb ser.-aid Oller unusual offic(I or • a klmllkln ..._ notfllCQl9d rn the nmna ~ 

W ol rec:eipl9, ~nl9. « inlftAtr,. 

6XTRAWABBV$EWOR; 
Labor u-' b-handlqJ~notildudeclln lhol'IOmlal 
ptOCMCing rl I recelpl«slipmetil, naJlilad aep~ below. 

EXJBAWARelOUSE L.4,BQR & E9UIEMENii 
La,orand ~ll!lld fDfhandltlgseMoe! not ndlJdlld 
i'I Iha IIQlfflS ~ rl II fflQ!ipla r.hipmen~ nor lst.d 
NparR!ybelOW. 

- F:'iaw F~ Flles\Wolk\Ml!inlll Wine RA16 ~wpcl • pagol2 of 3 

S 0.-48 per~ Cill'ot 
$ 1.23 per la,geQ!fbn 

S Q.13 peumal onri per nionlh 
s , .06 par 111rge cnn per mori111 

$ 7.fiOperOUl>OUlld Cider 

S 0. 13 per CIN 
s o.oepe,~ 

m.oo per blil!kel 
$ 5.75 per bllnnt per mc:in11 

<56cmat,-~ U10petc.s6 
5&f'c:31M petcodt $ US perCMI 
~ t 100.00 pet ORlet 

~Thie 
ow.h 
~ 

R..-,,_ 
C>.teifm& 
~ 

S 32.50 per pnon, p« hour 
s .ca.eo pa PlflOII, ,-11:lw' 
S 60.00 per pel'ICII. per hcu 

$ 32.iiOperp«Sa!. perhlu 
$ 48.6C per penon, per h:,ur 
$ l!(UlO per pll'IOII, per llour 

$ 81.M ,-penon, per hour 
. S 76.IIO ,-pnon, per hour 
$ t7.00 par penion, per hO<Jf 

Ncr,ember 21, 2003 
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U.WWAREHOUSES, INC.· MAINE BAUIENT RATE$ 
EfEECTMi JULY 112904 

- ACCESSORtAL SERVICE CHARGES (contlnutd): 

FACSIMILE CHARGE; 
' UBELING: . 
Laboranll mater1all IIS8d 10afl{tlprodllct00<k1181ldsl0 )IQ00(leclcatea. 
labor and maleflas used lo lflply~ ~,~rs~ bolios. 

tARfJ !ti<,-BOULE BILL STICKERS; 
uooriVldfJ18tedah b11fJPYBolkbllsbotolobQWes. 

R!LABBJNG; 
LaborlllldlTftlW8ID&pptyPfoduct~ld>ele~~C0CSedca-. 

Pl!f!UCATE LABELS; 
IJlbO/' andmallllillS ti a'Nllllebeil flalwn not needed. 

fAUET PURCJM CtJAAGi: 

SPECW, DOCUMB{TATJO"N RUNS; 

$ 1.00 pet paQe 

~ case, per OOCle -ctllla per~ 
100-2118caeetj)ll'CQfJo 

· $2.50 penaa 
$2.00~casa 
,u./jwcaie 
so. 7Sper Cllfl8 

J1S.OO 
SOOl>ea...percocte 
l.fnlmum per (Odt 

$ 2.00 l)llr ~ I $1&.00 min 

$ 1.00perCMel$1S.00mln 

-$ 0.30 per Isbel 

$10.00 per l)(llel 

(e.g.: Ema lrwimtorle,s, kwolQU, Shlf>plng Ordonf} $25.00 per 11111 

MINHWM INYOfCCCt(ARGI!; . ~.OOpermontlll}'lnvoioe 

A LJABIUtf FOB CARE Of GQ0QS; . . 
-- For ca. In lb POlltte!on and lor\lltleli ~ has la$1Md a~ rece!ptfor &ll>lagC~to ~RIM~ the WlffllMell'IOl1 sltdl bt 

iatllll fotloelorOlll'llllge orlyMMl!l caoeecl by hlS!lwte ll:ltlC81dM$UC/lan for lheln aa ~C8R!MC1Wllel'of almllilt9(11)de WOUid ~ 
li4.ht ahall l'IOtbelalm tt.;,nykllSor~blbe QOO'J9M1G1CDU!d n;thMbeec\ l"Ol:lld bylhtelCIIClleclSlldl care. 1he rneaatlllof lfebllly 
aflhe~ sial~ in al caaos, b4J l:!Nd• 11>oedtpdage1oavaitncit~~i-<:a1e. ~ LD9sederhd a. IIIIY 
loseVlllll a coml:lneO loss :;ml8ll all aupPln and aft pn,du:lls ds.,o,000 01' 1110!e- In fl&MMl!t of IIICII loe8. N llmll dl.lBbllllywlN tit S~.00 pet 
~ COd&{JIJI'~. >Jpa,tles IOtisqeemet!tYII lloldc:alllracahllfmlea 6ml lablltJ li;lrloof Ql"d41:imge0ffl"Oih lllllOllntn~ 
ripilDof~ 

• F:Uaw Family Flle$\WaW.ln\Maina Ra Appertdlx.wpd • pago #3ol 3 November 21, 200$ 

TOT~ P.03 



Addendum to Exhibits C and D 

Example: Gross Profit Guaranty and Revenue Sharing 
Year 2 Year 3 Year 4 Year 5 

Net Wholesale Sales $88,000 $91,520 $102,000 $106,080 
S(!pP.l_i,!'.!r, G<,is~ and _1:'r~"!!~~ T.~~---·---·-·-··" ·" ... .. ,_, .. . -·-- 56,320 ___ .... . 56.285 ... __ ____ 65.280_ . . ... ... ____ 65,770 
Actual Gross Profrt $31,680 $35;235 $36,720· $40,310 

%' Margin 36.0% 38.5% 36.0% 38.0% 

Gross Profit Guaranty 
Gross Profit Percentage Guaranty 

Gross Profit Deficiency 

Gross Profit Baseline 

Gross Profit Overage 
% Share with State · 
State Share of Gross Profit Overage 
Less: Gross Profrt Deficiency 
Amount Paid to the State 
Amount of Gross Profit Deficiency Applied to Next Year 

$32,384 
36.8% 

$704 

$32,145 

$0 
50.0% 

$0 
704 

0 
704 

~3,679 
36.8% 

$0 

$32,627 

$2,608 
50.0% 
$1 ,304 

704 
600 

0 

Mem2: 8.moYnt R!i!~ived b~ Martign~tti Com1:1anies of Maine, LLC (M of M UC} 
Lesser of Gross Profit or Baseline $31 ,680 $32,627 
Deficiency Applied to M of M LLC 0 704 
Gross Profit Overage $0 $2,608 
50%. M of M LLC Share 50.0% 50.0% 
M of M LLC Share of Overage $0 $1,304 

Total to M of M LLC $31,680 $34,635 

State Revenue Shanna $0 $600 

Note: all figures are for illustrative purposes only. 

$37,536 $39,037 
36.8% 36.8% 

$816 $0 

$33,116 $33,613 

$3,604 $6,697 
50.0% 50.0%. 
$1,802 $3,349 

816 0 
986 3,349 

0 0 

$33,116 $33.6'13 
816 0 

$3,604 $6,697 
50.0% 50.0% 
$1,802 $3,349 

$35,734 $36,962 

$986 $3,349 

Year 6 
$110,323 

__ 69,724_ 

$40,599 
36.8% 

$40,599 
36.8% 

$0 

$34,117 

$6,482 
50.0% 
$3,241 

0 
3,241 

0 

$34,117 
0 

$6,482 
50.0% 
$3,241 

$37,358 

$3,241 

Total 

$184,545 

Total 
$165,154 

1,520 
$19,390 

-
$9,695 

$176,369 

$8,175 

Total $184,545 



Exhibit C 

Wholesale Liquor Distribution 
Contract Negotiations 

BABLO shall maintain a Gross Profit Percentage Guaranty of36.8% between the Net 
Wholesale Sales to agency stores and the sum of Supplier_ Costs and Premium Tax as defined 
in paragraph 25. The percentage shall be calculated monthly and annually as follows: 

Net Wholesale Sales to Agency Stores 
=M=u=lti='p=li=ed=-=-T=im=e=s __ =--36=·=-8¾'-"o_ Gross Profit Percentage Guaranty 
Equals Gross Pro.fit Guaranty 

Example: 
Net Wholesale Sales for FYOS $88,000,000 

36.8% 
Gross Profit Guarauty $32,384,000 

This amount shall be compared to the actual Gross Profit. 

Example: 
Net Wholesale Sales for FYOS 
Supplier Costs and Premium Tax 
Actual Gross Profit 

$88,000,000 
55,000,000 

$33,000,000 

Gross Profit Guaranty $32,384,000 

Guaranty has been met +$616,000 

BABLO shall adjust prices quarterly to Agency Stores on individual products to achieve the 
36.8% Gross Pro.fit Percentage Guaranty or higher, based on review of the monthly 
calculations. Annually, the Gross Profit amounts shall be calculated and in the event the 
annual Gross Pro.fit for the fiscal year is less than 36.8%, the Company shall be entitled to 
remedies allowed by paragraph 25. 

PORT: 532394.3 



ExbibitD: 

Wholesale Liquor Distribution 
Contract Negotiations 

Revenue Sharing Plan 

The State and Company agree that Gross Profit in excess of the Gross Profit Baseline defined 
below shall be shared with the State at an amount equal to 50% of the Gross Profit Overage. 
Gross Profit Baseline is the minimum ru.nount of gross profit to be achieved by the Company 
before any overage exists. The Gross Profit Overage is the difference between Gross Profit 
and the Gross Profit Baseline. The calculation shall be made as follows: 

Net Wholesale Sales 
Minus Supplier Costs and Premium Tax 
Equals Gross Profit 

Minus Gross Profit Baseline 
Equals Gross Profit Overage 

lf the Gross Profit Overage is a negative number, no profit sharing shall occur. If the Gross 
Profit Overage is positive, 50% of the Gross Profit Overage shall be transferred to the State 
except as otherwise provided in the Agreement. The State's 50% share of the Gross Pro.fit 
Overage will be reduced by any current year or prior year's W1Satisfied Gross Profit 
Deficiency. 

Gross Profit Baseline: 

Example: 

PORT: 532392.4 

FY04 
FY05 
FY06 
FY07 
FY08 
FY09 
FYlO 
FYll 
FY12 
FY13 
FY14 
Total 

$15,952,800 
$32,144,892 
$32,627,066 
$33,116,472 
$33,613,219 
$34,117,417 
$34,629,178 
$35,148,616 
$35,675,845 
$36,210,983 
$18,240,272 

$341,476,760 

Net Wholesale Sales from Sales FY05 .................. $88,000,000 
- Supplier Costs and Premium Tax .......................... :.ss,000,000 
= Gross Profit .............. : ..... , ..................................... : $33,000,000 
-Gross Profit Baseline ............................ : ................. $32,144,892 
= Profit Overage ................ : ........... ................................ $855,108 



X 50% State Share ................................................ ......... $427,554 

PORT: 532392.4 



ExhibitE: 

Wholesale Liquor Distribution 
Contract Negotiations 

Unwind Payment Calculation 

The State and Company agree that in the event of contract tennination as a result of 
circwnstances in Section 53, the New Bidding Process shall expressly provide that any 
successful bidder other than the Company or a parent company or affiliate of the Company 
("Successful Bidder") shall, as a condition of securing a contract from the Department to 
operate the Wholesale Liquor Business, pay to the Company an amount (the "Unwind 
Payment") detennined below: 

First Installment Payment $25,000,000 
Second Installment Payment $50,000,000 
Third Installment Payment $50,000,000 
First Year interest Expense $ 5,937,500 
Value of Assets $10,045,460 
Property, Plant, Equipment $ 160,000 

Total $141,142,960 

This amount shall be the amount of payment due to the Company through December 31, 
2004. For each month thereafter, the amount of payment due shall be reduced by a direct 
declining amount of $1,238,097 per month. · 

Example: Contract termination on June 30, 2005 

$141,142,960 - (6 X $1,238,097) ::: $133,714,378 

PORT: 532402.2 



FIRST AMENDMENT TO AGREEMENT 

This is the First Amendment to Agreement (''First Amendment") with an effective 
date of May 14, 2004 ("Effective Date") to an agreement between the State of Maine 
Department of Administrative & Financial Services, with offices in Augusta, Maine 
("Department") and MartigneUi Companies of Maine, LLC, a Maine limited liability 
company, with offices in Augusta, Maine ("Company") to amend the Agreement 
referenced below. The Department and the Company may be referred to herein 
individually or collectively as the "Party'' or "Parties". 

RECITALS 

WHEREAS, the Parties entered into Agreement Between State of Maine 
Department of Administrative & Financial Services and Martignetti Companies of 
Maine, LLC effective May 14, 2004 ("Agreement") whereby Department granted to 
Company a license pursuant to 28-A M.R.S.A. § 88 (''Wholesale Liquor Business") 
following the Department's award of the contract to Company ("Contract Award"); 

WHEREAS, upon execution of the Agreement, the ownership of the Company 
was as referenced m the Martignetti bid proposal submitted to the Department on 
December 18, 2003 (''Former Membership"); 

WHEREAS, subsequent to execution of the Agreement the equity membership 
interests in the Company have changed to reflect a new allocation, specifically: Northern 
Beverage, LLC 33.33%, a Maine limited liability company, and LGB Spirit LLC 66.66%, 
a Delaware limited liability company ("Current Membership"); 

WHEREAS, the Current Membership has committed to capitalizing the Company 
through a greater degree of equity investment than was proposed by the Former 
Membership; 

WHEREAS, the Current Membership has committed to procuring dismissal of the 
appeals challenging the Contract Award, such appeals as have been consolidated and are 
now pending in the Kennebec County Superior Court Docket No. AP-04-21 and AP-04-
22 ("Appeal"); and 

WHEREAS, the Current Membership intends to subcontract with Pine State 
Trading Co., a Maine corporation, for the purpose of obtammg warehousing and 
transportation services as related to the Wholesale Liquor Business. 

NOW THEREFORE, in consideration of the foregoing and the mutual promises, 
undertakings and agreements set forth in this First Amendment, the Department and the 
Company agree as follows: · 



1. Release of Guaranty. Section 60 of the Agreement is hereby deleted in its 
entirety and the Department fully releases the guaranty by Martignetti Companies. 

2. Balance Sheet. Company has provided the Department with a pm forn1a balance 
sheet that reflects the Company's expectation of the capitalization of the Company on 
July 1, 2004. 

3. Pledge. Department acknowledges that there are no limitations or restraints under 
the Agreement with regard to any pledge of the membership interests in the Company as 
made to a bank or other financial institution or creditor by any of the members of the 
Former Membership or the Current Membership. . 

4. Amendments. This First Amendment and the Agreement may be amended only 
by a written document signed by both Parties expressly amending the Amendment and 
the Agreement. Any amendment is subject to approval by the State Purchases Review 
Committee. 

5. Entire Agreement. Except as specifically amended and set forth herein, the 
Parties agree that the provisions of the Agreement shall remain in full force and effect. 

6. Captions. The captions used in this First Amendment are for reference purposes 
only and shall not affect the interpretation or meaning of this First Amendment. 

7. Drafting of Agreement. Each Party has cooperated in the drafting and 
preparation of this First Amendment and, therefore, in an interpretation hereof, this First 
Amendment shall not be construed against any Party as the draftsman thereof. 

WHEREFORE, the Parties by their duly authorized representatives have executed 
this First Amendment, on the dates indicated below. 

STATE OF MAINE 
DEPARTMENT OF ADMINISTRATIVE 
& FINANCIAL SERVICES 

By:&u.'tlf~ 
Rebe~yke ~ 
Commissioner 

Dated: ..f"- /fl • # SI -----';..._~ ....;_----''-----

APPROVED: 

2 

MARTIGNETTI COMP ANIBS 
OF MAINE, LLC 

By: ______ _____ _ 
D. Dean Williams 
Chief Executive Officer 

Dated: ----- ----



a?w~A-~ 
Edward A. Karass 
State Controller 

APPROVED: 

Dated: ...5-- I <-/- 0 '-/ 

3 



FIRSTAMENDMENTTOAGREEMENT 

This is the First Amendment to Agreement ("First Amendment") with an effective 
date of May 14, 2004 (''Effective Date") to an agreement between the State of Maine 
Department of Administrative & Financial Services, with offices in Augusta, Maine 
(''"Depamnent'') and Maitignetti Companies of Maine, LLC, a Maine limited liability 
company, with offices in Augusta, Maine (''Companf') to amend the Agreement 
referenced below. The Department and the Company may be referred to herein 
individually or collectively as the .. Party'' or "Parties". 

RECITALS 

WHEREAS, the Parties entered into Agreement Between State of Maine 
Department of Administrative & Financial Services an9 Martignetti Companies of 
Maine, LLC effective May 14, 2004 ("Agreement") whereby Department granted to 
Company a license pursuant to 28-A M.R.S.A: § 88 ("Wholesale Liquor Business") 
following the Department's award of the contract to Company ("Contract Award"); 

WHEREAS, upon execution of the Agreement, the ownership of the Company 
was as referenced in the Martignetti bid proposal submitted to the Department on 
December 18, 2003 ("Fonner Membership''); 

WHEREAS, subsequent to execution of the Agreement the equity membership 
interests in the Company have changed to reflect a new allocation, specifically: Northern 
Beverage, LLC 33.33 %, a Maine limited liability company, and LGB Spirit LLC 66.66%, 
a Delaware limited liability company ("Current Membership''); 

WHEREAS, the Current Membership has committed to capitalizing the Company · 
through a greater degree of equity inveshnent than was proposed by the Former 
Membership; 

WHEREAS, the Current Membership has committed to procuring dismissal of the 
appeals challenging the Contract Award, such appeals as have been consolidated and are 
now pending in the Kennebec County Superior Court Docket No. AP-04-21 and AP-04-
22 ("Appeal"); and 

WHEREAS, the Current Membership intends to subcontract with Pine State 
Trading Co., a Maine corporation, for the pw-pose of obtaining warehousing and 
transportation services as related to the Wholesale Liquor Business. 

NOW THEREFORE, in consideration of the foregoing and the mutual promises, 
undertakings and agreements set forth in this First Amendment, the Department and the 
Company agree as follows: 



1. Release of Guaranty. Section 60 of the Agreement is hereby deleted in its 
entirety and the Department fully releases the guaranty by Martignetti Companies. 

2. Balance Sheet. Company has provided the Department with a pro forma balance 
sheet that reflects the Company's expectation of the capitalization of the Company on 
July 1, 2004. 

3. Pledge. Department acknowledges that there are no limitations or restraints under 
the Agreement with regard to any pledge of the membership interests in the Company as 
made to a bank or other financial institution or creditor by any of the members of the 
Former Membership or the Current Membership. 

4. Amendments. This First Amendment and the Agreement may be amended only 
by a written document signed by both Parties expressly amending the Amendment and 
·the Agreement. Any amendment is subject to approval by the State Purchases Review 
Committee. 

5. Entire Agreement. Except as specifically amended and set forth herein, the 
Parties agree that the provisions of the Agreement shall remain in full force and effect. 

6. Captions. The captions used in this First Amen~dment are for reference purposes 
only and shall not affect the interpretation or meaning of this First Amendment. 

7. Drafting of Agreement. Each Party has cooperated in the drafting and 
preparation of this First Amendment and, therefore, in an interpretation hereof, this First 
Amendment shall not be construed against any Party as the draftsman thereof. 

WHEREFORE, the Parties by their duly authorized representatives have executed 
this First Amendment, on the dates indicated below. 

STATE OF MAINE 
DEPARTMENT OF ADMINISTRATIVE 
& FINANCIAL SERVICES . 

By.~'nf'<f RebecM. w;;; - ~ 
Commissioner , 

APPROVED: 

2 

MARTJGNETTJ COMPANIES 
OF MAINE, LLC 

By: _ _________ _ 

D. Dean Williams 
Chief Executive Officer 

Dated: ~ ~ 

UNENCUMBERED 

MAY 17 200\ 

NO FUNDS RESERVED 
FOR THIS CONTRACT 

·--····· .. ·--.. - ........... --------------- - -----



lQbl...j),{ -~ 
Edward A. Karass 
State Controller 

DateJ: 1ftJ I 'f; ;;I.OO r/ 

APPROVED: 

(~~ .... Betty M oreau ~ =es 
Dated: S - I '-I- 0 '-/ 

3 



1. Release of Guaranty. Section 60 of the Agreement is hereby deleted in its 
entirety and the Department fully releases the guaranty py Martignetti Companies. 

2. Balance Sheet. Company has provided the Department with a pro fonna balance 
sheet that reflects the Company's expectation of the capitalization of the Company on 
July 1, 2004. 

3. Pledge. Department acknowledges that there are no limitations or restraints under 
the Agreement with regard to any pledge of the membership interests in the Company as 
made to a bank or other financial institution or creditor by any of the members of the 
Former Membership or the Current Membership. 

4. Amendments. This First Amendment and the Agreement may be amended only 
by a written document signed by both Parties expressly amending the Amendment and 

· the Agreement. Any amendment is subject to approval by the State Purchases Review 
Committee. 

5. Entire Agreement. Except as specifically amended and set forth herein, the 
Parties agree that the provisions of the Agreement shall remain in full force and effect. 

· 6. Captions. The captions used in this First Amendment are for reference purposes 
only and shall not affect the interpretation or meaning of this First Amendment. 

7, Drafting of Agreement. Each Party has cooperated in the drafting and 
preparation of this First Amendment and, therefore, in an interpretation hereof, this First 
Amendment shall not be construed against any Party as the draftsman thereof. 

WHEREFORE, the Parties by their duly authorized representatives have executed 
t his First Amendment, on the dates indicated below. · 

STATE OF MAINE 
DBP ARTMENT OF ADMINISTRATIVE 
& FINANCIAL SERVICES 

By: _____________ _ 

Rebecca M. Wyke 
Commissioner 

Dated: -----------

APPROVED: 
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