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State House, Augugta, Oct. 7, 10:00 A .M,

MR. WEBBER: Now on this question of bonds, I think I can
perhaps summarize what we have done up to the present
time, and then we can have some general discusgsion that
may carry us on.,

We find in the law, first, the Treasurer's bond, which
ie provided for by the Constitution, and the Constitutlon
says that 1t must be for the faithful discharge of his
trust, which makes it clear that without changing the Con-
stltubion you are going to have in any event what we call
a faithful performénce bond,

Now I think we have had some discussion of thils before
in the Committee, so that you gentlemen know in a general
way the problem as between falthful performance bonds
and honesgt and fldellty bondsg, but, to state that again:
The Legislature has gone ahead and by separate enactment
hag fixed the amount of the Treasurer's bond at $150,000
and then hag set up quite an elaborate condition for his
bond, carrying out the constitutional provision of falthful
discharge of the trust; and one of the things for the
consideration of this Commlisgion, as I see it, in trying
to draft a good bond law 1s whether or not, knowing that
we cannot in any event get away from a faithful performance
bond on the Treasurer's bond, we should bother with it at
all, or whether we should leave the Treasurer's bond
statute as is and simply concern ourselves vwith all the

other bonds.
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Now there ig no other bond given by any orificlal
or employee that has for any constitutional reason to be
a falthful performance bond: it is simply & matter of
policy on those bonds whether they should be faithful
performance or honesty.

Now, as you know, there are almost as many laws ag
there are bonds, and they are all different: some are
faithful performance, and probably more are faithful per-
formance than any other kind, some are the honesty and
fidelity, and some you might say don't really say.

Everybody who has studled thls problem up to the present
time agrees that we should have a uniform bond law. Now
this 1s really the newnegs of the problem that we have
been trylng to tackle. We all agree that where a faithful
performance bond is given by the head of a department, if
he is protecting hinsgelf properly and is on his job he
will undoubtedly require bonds to be given to him and
for his protection by practically all if not all of the
employees in his department.

Now if we follow any sort of a pollcy of protecting
the Btate by having bonds running directly to the State,
which we feel 1ls very desirable and necessary, we are
certainly going to run into multiplicity of bond premium.
We are also golng to run into multiplicity of bond premium
because he might properly reqguire a bond to be given to

him for hls protection by an employee, where from the State's
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point of view on the basis of necessity and fildelity
there 1s no real exposure on the part of that employee,
but he takes the bond because there is a negligence ex-
posure rather than an honesty exposure, and there we have got
a premium which 1s at least questionable from our point of
view,

Mr. Mosgman and Mr. Hayes and Mr. Perkins and I have
all come to the feeling that we want an honesty and fidelity
bond in every case except the case of the traasurer, but
at the sgame tlme we realize that there is plenty we don't
know about the bond business, and that 1s the principal
reagon for having Mr. Foster down here. We want to know
if we are overlooking important and valid reasong why we
should have the faithful performance coverage. We have

Justirled ourselvsg in stickin:

&

to the honesty and Tidelity
bond on the basgis that we think that the number of instances
where there might be a recovery under failthful performance
but could be no recovery under simple honesty and fidelty
are apt to be so few 1in number =-- and that 1 think ties
in with the experience of the State of Maine -~ that the
State can well afford to be a gelf=-ingurer as to these cases,
We recognize there is an exposure, but we think the State
can better afiord to be a self=1lnsurer as to that exposure
and ginply cover the honesty and fidelity.

Also, we feel that cageg which fall within faithful

performance but wont fall within honegty and fidelity are
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the type of case which are full of the geeds of litigation
and more tenuoug, and there 1s a reluctance on the part
of the enforcing authority of the State to proceed where
honesty and fildelity 1s not involved but something that
would fali under faithful performance ig. And that is
evidenced by the Tact that there has been manifest reluctence
to proceed on Belmont Smith'a bond in the Runnells' case
and on the bond of Fred Roble in the casge of the Auburn
robbery; and I think that reluctance undoubtedly stemmed
from the fact that everybody knew there was no question
of honesty and fidelity on the part of Belmont Smith and
Fred Robie involved, and so nothing was ever done; and I
think it is very apt to be found true in the future,
regardlegs of who the Attorney General or anybody else
in authority may be, that there will be a manifest
reluctance to proceed on glmple faithful performance wlth
no honesty and fideliity involved,

Now I will agk my henchwman here who worked with me

on thig if I have fairly stated the subject matter to

you aps far ae we have got. I drafted with this gentleman
some language that we thought might serve the purpose on
the honesty and ridelity form of coverage, and 1t had

the words "faithfully and honestly account” and then went
on and told what they would account for; and the companles
who were asked to pass on this indicated they thought

the use of that word "faithful" would glve rise to an

assumption, no matter what you uged for the verb, that
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faithful performance wasg indicated, and that it was an
unhappy word to use and might lead to difflculties,
and Mr. Devlin supplied me with U.8.F.& ¢. forms from
which I might borrow some language that might be helpful,
and I think we all agree that perhaps we had better try
to redraft the language. And I think now, at the risk
of being somewhat repetitious, but with the idea of fixing
this in your mind and also with the ideal of developing
the language which I would 1like to have Mr. Foster and
Mr, Devlin criticize -- and, incldentally, they have
sent in some material -- I will read off the record the
tentative firgt draft, which I have not even had a chance
to go over with these gentlemen, but what might form the
nucleug of our report on this bond situation.

(Draft read off the record by Mr. Webber)
MR. WEBBER: Now that, gentlemen, 18 thelr draft.
MR. LIBBY: May I ask a question while I have it in mind,
Don? You say there would be a substential saving to
the State. Have you flgured about what the saving would
be on that new bond?
MR, WEBBER: DNoj; bécause I do not think it 1s possible yet.
You see that can only be determined when Mr. Mossman and
Mr, Hayes make a survey of what they consider to be the
exposure risk in each instance and then determine what
ratio it 1s reasgonable to apply in bonding agalnst that

exposure rigk, and then balance the result they get in
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premium against what we are paying. We simply have
a combined Jjudgment, from what we find of the present
helter-gkelter bond situation in Maine, that there will
be a saving, and, 1T there is no saving, we will at least
get a sound, sengible coverage,which we do not now have,
for the same amount of premium we are now paying.
- MR. HAYES: There is a saving, as I understand, between
the fidelity form and the falthful performance from, I
am golng to say roughly, in my opinion, the fidellty form
of bond will cost the State probably not over half what
the falthiul performance bond would cost.
MR. LIBEY: Now when he says that, Mr., Libby, he does not
mean there isg any difference in premimm per unit of policy
as between faithful performance and fidelity, because
there is not: they are the same; but what he meang 19 we
Wwill get away from a certain multiplicity of bondg,
unnecessgary bondling and dupllcation whnich now exisgts.
MR. POULIN: I understand you will be eliminating bonds
running to the department heads?
MR, WEBBER: That 1s right, with the pogslble exception
of the Treasurer's department.

Now to try to keep this in loglcal order, I am
going to suggest that we discuss the Treasurer's bond
gltuation firgt. Ve gtart with this situation: i1t has
got to be a falthful performance bond, but that is the
only "must" abcut it. The amount the Leglglature can

determine: if they think $150,000 1s not enough, they can



railse 1t or they can decrease it.

The Treasurer has not followed in the past of requiring
faithrful performance bonds to run from every employee
in hig department, and there are gome ten or twelve of
them, to him. Frankly, I think that indicates a certain
laxity on the part of the Treasurer, because I think a
treagurer who was aware of the risk would have made that
requirement, He has one or two bondg running to him, but
the rest run to the State. As long as he must in any event
give a Talthful performance bond under the Constitution,
he will be well within his rights in the future, and future
treasurers as they come along wlll be, 1In lnsisting that
every employee in there give a bond running to him,

Now we have a 1little difference of opinlon nere., I
personally have come to the conclusion that what we ought
to do 1s take a bond from the treasurer, a falthiful discharge
bond which is big enough, let him taeke bondsg from hils
employeeg running to him, and we will have no direct bonding
from thoge employees to the Dtate; and we will proceed
to reduce the exposure ingofar as possible by changing
the mechanics in the treasurer's office.

Now this ig the situation we find in the treasurer's
officz, and I doubt 1if anybody has realized how serious
it wag., I certalnly had no idea 1t was this serious until
Just recently, and I think Mr, Mossman feels the same way,
We naven't had what might be called a working treasurer: Mr,

Downg, as we all know, has heen the man who, as Deputy Treasurer



S}
hag run the orfice, been there on the Jjob all the time
and has done the work.

Now we have a very, very large amount of negotieble
gsecurities plus substantliel amounts of cash, fluctuating
from time to time, in the vault in the treasurer's office
all the time. There are two keys, apparently, which would
permlt two people to go to the vault at the same time, but
the custowm has been for Mr. Downs to retain both the keys
and he has both the keys or did have just a couple of days
ago when Mr, Mossman checked on it for me. ©So 1t is
apparent that the only thing that has prevented a loss
many timeg in excess of the Runnellg incldent hag been
the honegty and integrity of Mr. Downs, not another sgingle,
solltary safeguard.

MR, HAYES: Let me add one further word: I discovered
this morning, my man tells me that Mr., Dows makes a
practice of keeping the guard key and also the keys to the
Individual boxeg iIn a drawer of his desk known to everybody
in his office. I haven't had a chance to check on that,
but my man tells me that is the practice.

MR, WEBBSR® WNow I feel that is something we must very
definitely do something about, becaus we have no right

to agsume that Yr. Downg or anybody else ls going to
continue to be honest Tor another twenty-four houre. We
a1l know Mr. Downs 1s a fine, compeltent gentleman, but
that ig gust our good fortune and we can't base anything

on that. That 1g as serious a situation asg has come to the



attention of this committee gince it has been in
exlgtence, in my opinion, end I think all these gentlemen
think so too.

MR, PAYSON: May I ask one quegtion there: What drawer

In his desk does he keep the keys in?

MR, PERKINS: Don, I am & bit surprised you will get a
surety company that will put a bond on Mr. Downs under
the pregent circumstances.

MR, HAYES: Or on the treasurer.

MR, WEBBER: It is not much by comparison.

MR, BAYES: $50,000,

MR, WEBBER: And probably how much in negotlable securities
in there?

MR, HAYES: Two or three million dollars,

MR. DOW: We were told yesterday he has #120,000 of cash
in the drawer.

MR. HAYES: DNot all of them are bonds.

I have had Bhat same gltuation up with the treasurer
several times in the last year or two, and recently I have
written the treasurer, calling attention to the situation
there, gaying that gives the Btate, himself or his employees
no protection at &ll, and virtually demanding that the
guard key proposlition be stralightened out and handled
rightly from now on, A copy of that memorandum went to
the Governor, and I understend Mr. Downg is somewhat in
the alr since that wags turned over.

o

Before taking that action I had a talk with Robinson of
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the banking department, to find out what the general
practice was in handling securitlies in the custody of
bankg where they run big accounts, and he said the banks
to quite an extent used deposlt boxes in Boston and New
York for big amounts, and where they didn't do that they
used a guard key proposition very thoroughly and two
difierent people have the keys.,

You people understand what I mean by guard key. It
is one key, the same as in a safety deposlt box, it is
one key that has to be inserted into any one of the locks
and turned. It does not open the lock at all., Only then
is the key for the individual lock capable of opening the
lock; s0 the person wno holds the pguard key cannot have
access to the contentsg of the tox at all: he doesn't have
accessg, but that key has got to be turned. 1In the safety
deposit boxes in banks they always turn thelr key before
you can turn your key. There is the same possgibllity in
exlstence in the new vault down here,

MR, WEBBER: Would this be a posgsibility? I might call
attention to the fact there 1s no express authority in

the pregent statute for the so-called deputy treasurer

to do anything. All that the law says in substance -- I
think I can state it nearly accurately -- 1s that the

Chief Clerk in the treasurer's office sghall be known as

the deputy treasurer -- that is approximately what it says.

Now might 1t not be possible to establish somewhalt more
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clearly the authority and duties of the deputy treasurer
and then to provide that there shall be two keys in
each case, that one ghall be always retained by the
treasurer and used only by him and one shall be retalned
and used only by the deputy treasurer; that in the event
of the absence of the deputy treasurer he may by authority
of the statute turn hie key over temporarily to the
Commisgsioner of Finance, we will say, taeking a receipt
therefor, who shall then have the power to usge one of the
keys while the deputy treasurer is absent, and in the case
of the treasurer, in his absence, he may turn hig key over
to somebody elsge, like the Controller, so that we will
provide for absences but always have dual control of keys.
MR, HAYES: It seems to me that 1s a detall that would be
regrettable 1f it is necessary to put 1t on the statutes,
and a better propositlon would be to have the statute
keep out of the detall there and have the Finance Commissloner
and the State Audltor work out and enforce a proper thing,
and if they don't the Regearch Committee may check them
up end see they do it, because 1t seems to me that is
an adminlgtrative detaill,

The scheme that I have got in mind as a proposltion,
and the thing I suggested to Belmont, is that the guard
key be kept entirely by the Finance Commisgsioner, or
possibly the 8State Auditor. There is no objection to the
State Auditor having it. That means that the Finance

Commissioner has got to make available -- he doesn't have
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to do that necesgarily -- he can say he wont make it
avallable unless there ies a man from the Audit Departmant
to see what gods on there. At the time the vault was
being rebuilt and everything was moved downtown, at my
inslstence the then Finance Commissloner, Mr. Pajme, had
to go down there -- it was about two days work at the
year's end checking securities -- and Fred Pagne went down
and unlocked the boxes and went home, but it happened my
man was there,

The obJjection to the State Auditor having that guard
key is that my policy hag been, I think wisely, that the
State Auditor should avold any adminlstrative action in
connection with the State: in other words, his sole position
is to check what goes on and holler if he don't like it,
while the Flnance Commigsioner 1s distinctly the financial
officer of the State of Maine.

One point that has come up between Mogssman and myself
in the last few days, I have gone on the theory -- and I
think Mogsman agreesg with me =- that in a very intangible
way the Finance Commlissioner lsg more or lesg responsible
for what goes on in the treasurer's office ag affects the
finances of Maine. You cannot supvort that by the statutes
but only by commonsense, And ag such it 1e more or less
his province to see the finances of the Btate are rightly
handled from the treasurer's office, That has been the

policy Fred Pajme and Mosgsman and I have worked on, and I
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think Mossman has gotten after the Governor on anything
that was going wrong in there. Is that about the way
you feel, Jim?

MR, MOSSMAN: I think so.

MR. PAYSON: Ag a practical proposition, because of the
cock-eyed set-up of that treasurer's office, you can'd do
a thing. He is elected by the Legislature.

MR. HAYES: That 1e right. I can say several times when I
have gone to the Governor with something I thought should
be corrected down there the Governor has never hesitated
to lay the law dovn to Belmont. I have heard him lay it
down.pretty stiff,.

MR, PAYSON: But if Belmont wants to tell him to go to i
he can? |

MR. HAYES: Yes; but he hag never taken that attitude.

The treasurer is a law unto himself,yet the policy of the
Governor, as I feel it, is he 1s 8hlef executive officer
of the State and over every head of a department, whether
elected by the Legislature or otherwise, with the single
erxception I have refused to allow him to say he ig over
me ,

MR. WEBBER: You have ralised the very point I have in mind:
The only argument that could be made for incorporating
what would otherwise be administrative detail 1n the
statute is the fact that the treasurer K%%ﬁeohnically
regponsible only to the Legislature, and 1f they tell him

what he must do in regard to safety precautiong then there
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19 no dquestion but what he has got to do it.
MR, PAYBON: Would it be possible, Don, instead of doing
the detailed work, to set up a procedure whereby certalin
administrative officers might lay down rules and regulatlons?
MR, FOSTER: May I make a suggestlon: that the Legislature
authorize the Governor and Councll to preseribe administrative
regulations for the operation of a state office.
MR, WEBBER: The only trouble with your suggestion, Mr.
Foster, 1s there 1s a certaln feeling current hereabout that
sometimes we get better results when we do not leave things
to the Governor and Council,
MR. FOSTER: I can appreclate that, but at the same tinme
1 feel as Mr. Hayes doeg, you can get into an awful mess
with too much detall in the gstatute. The trouble isg you
freeze your procedure and might be freezing errors,
MR, MOSSBMAN: There 1gs one hold we have over the treasurer
now: the law provides the Btate Controller shall provide
methods of account for all state departments. Of course
thig 1g a 1little outside.
MR, HAYES: That has been lately questioned by Belmont.
Haph!t there been a little friction on that?
MR, MOSSMAN: I don't know about the early days: there
has not since 1 havé been here.
MR, HAYES: Speaking of a remark made Just now: Have you
gentlemen noticed in the law, the proposed draft that

Webber read, the coverage of bonds is subject to the approval
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of the Governor?
MR. WEBBER: That was done very intentionally,
CHAIRMAN DO¥: Do I understand if I am treasurer of the
State of Mailne, elected by the Legislature, under bond of
$150,000, that you prescribe that before I can go to work
in the morning I must go to two boards in the State House
and got the keys?
MR, MOSSMAN: It 1s not quite that bad, Bob, I do not think.
I am not too familiar with the vault, but they can open
the vault without thege guard keys, and what they work
with every day would be avallable without these keys.
They don't have to go into thege security boxes,
MR, HAYES: They only have to go into the sgecurlty boxes
at periods when coupons have to be cut or when there 1is
sale of securitieg -- when there ig gale of sgecurities,
or coupons to be cut, and at the time when we are audit-
ing the contents of those boxes. Roughly, that would
be on an average of two or three or four weeks.
MR, WEBBER: BSo that if you could eliminate 1n that
way the rigk as to negotiable sgecurities, your bond would
be anmple to cover your current cash situation?
MR, HAYES: The current cagh situation is low,

One thing that might be brought up along that line:
On May 1, 1940, when I checked in Downs, we found that
the current cash was $20,000 to $30,000 -- I am not talking
about current incomecash, I am talking about the cash

they kept on hand in rolls and so forth. July 1lst that was



16

cut down to zero, and 1t has been zero ever gince, and

the only cash other than securitiesg in the vault is simply
the current day's cash. They deposit practically every day.
One time & man wanted to change a ten-dollar blll, and
there wasn't ten dollars in casgh in that office., There is
practically no cash in the office today.

CHAIRMAN DOW: How about the vault¥

MR. HAYES: I mean the vault: there ig practically no cash
kept there, The principal incoming money is in the form
of checks except for the peak period of automoblle regig-
tration.

MR, WEBBER: Now that gives you a picture of the practical
situation that we should correct in some manner, and then
it is a matter of policy as to what should be put Into

the statute if anything.,

As far as the condition of the Treasurer's bond is
concerned, there are two schools of thought on that. This
that I have read to you this morning represented only my
own thinking at the moment, and I certainly hold no
particular brief for it on the treasurer's sgituation.

My thought wag that as long as we canmnot get away from

the faithful performance type, no matter what we do, we
might just as well leave it alone, The legisglature has
prescribed a pretty full coverage under the constitutional
provision, and all I suggested doing was changing it so

that the bond would be depoglited with the State Audltor instead
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Secretary of State, Mr., Hayes, on the contrary, feels
very strongly that although we have to include the faithful
performance condlitlon something in the nature of "faiphful
discharge ot his trust" or words to that effect, with
the additional language that goeg in, he would like to see
it brought into line with the uniform provisions found
in our other bondsg, That fairly states your position,
Mr. Hayes?
MR. HAYES: And to bring up to date and to clarify in
one place the entire bond statute laws of the Btate of
Maine.
MR, PERKINS: I think outside of the treasurer's bond
everybody in the treasurer's office will have a different
type of bond than anypbody else in the dtate, because if I
am Treasurer of dtate 1 am goling to require every one in
my department to have a $150,000 bénd,
MR. HAYES: One question I was going to ask you 1in regard
to your draft, Mr. Webbert: Did you intend what you have
got there should apply on the bonds of employees in the
treasurer's office: did you intend those should run to the
treagurer or to the State of Maine, and who sets the amount
on the bondg of employees in the Treasurer's office?
MR, WEBBER: I think that my language would have to be
elarified further to indicate that we are not doing anything
really with anybody 1n the treasurer's office, just the
treasurer, leaving him free to do as Mr, Perkins says, require

a bond running to him from each employee in hilsg department,
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MR, HAYES: I think as you have got that now 1t might
be open to guestlion which way you did intend 1it, because
you make an exceptlon in the case of the treasurer but
not in the case of employees in his department.
MR, WEBBER: Now have either Mr, Devlin or Mr. Foster
any thoughts, now that you have got the plcture in the
Treagurer's office, any suggestlon ag to this treasurer's
bond situation?
MR. ALEXANDER FOSTER: Well, of coursge the over-all
suggestlion that I intended to make I think would be
applicable with equal force to the other offices.
MR, WEBBER: Why don't you go right aheadf
MR, FOSTER: I was goling to suggest, if it was all right
with you, that I would like to defer that until you have
heard the other thoughts you have in your mind, then I
can try and weave them all in together,
MR. WEBBER: I think we have reached the point now so the
committee is pretty famlliar with the whole problem,
and I think we can go right along with your ideas now.
MR. FOBTER: Well, I listened with a good deal of interest
to your suggested report, and I think any suggestion I
could make would boll itself down to perhaps one proposgition,
and that ls the quegtion of faithful performance bond
on your oft'iclale and department heads, that l1s pollicy-making
appointees or elected officlals. These people are required

to take an oath of offlice that they will in substance
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faithfully perform the duties of their of'fice, and
ever since bonds have been required of public officisls
it hag followed that form of oath. It is an undertaking
that he will comply with the duties he assumes and faithfully
discharge them in substantially the same words as the oath
he took.

I for one would feel that I would be i1ll-adviging you
people if I were to suggest anything but a faithful per-
Tormance form for public ofiiclals, Now to be sure, the
esperience of the companies has been in the past that most
of the losgses arising out of public officials come from the
dishonesty hazard which is involved, yet at the same time
an officlal may cause a losg, he may cause & losgs to the
btate -- let us leave surety out of the pleture -- he may
cause a loss to the dtate, he may cause a logs to lndividuals
in a manner other than stealing the money or other property
which may come into his car. He can misperform his duties
to such an extent a loss would result or he can fall to
perform those things which he 1g under obligation to perform
or fall to do thoge things which he ig under obligation
to do to such an extent that loss will resulit; and inasmuch
as you are congidering bonding these people it would seem
to me to be bhetter to go out of the way and get the greatest
or the maximum protection available to the State on these
officials,

Now with respect to subordinateg, I guite agree with

you that perhaps the best coverage or the most desirable



20
under the circumstances, would be limlted to the fidelity
hazard, but I do not think you need consider abandoning
the publiec official coverage for your policy-making officials
simply because you fear the fdet that he may require or
his subordinates an equivalent bond out of precauvbdion
againgt the pogsibility of his responsibility for an act
committed by the subordinate. The unfortunate part of
that condition today is that all too often the public
officials have little or nothing to say about the subordinates
who are in thelr offilce. We all know how many subordinates
get their appolintment through political exigenciles, and,
at the game time, civil service regulationg and requirements
have progressed to such an extent that an officlal has
little or nothing to say about the minor clerks in his
office, and under those conditions it 1s imposing upon
him a rather harsh obligation to make him responsible for
thelr malfeasences or misfeasances. But I think in order
to overcome that 1t 1s not necessary for you to abandon
the maximum protection on the official himself., I would
think that some sgtatutory absolution of the official from
responsibility from his subordinates -- let the statute
clearly show the orficial is not regponsible for the acts
of his gubordinates, that is not personally responsible
for them -- and you could thereby get around this fear
that you have about imposing upon him that responsgibility
through hig official bond. It would seem to me that 1f

the responsibility ls there it 1s there, whether you have
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a bond 1n the falthful performance form or whether you
dont. The obllgation on an official to perform his duties
does not come into being by reason of the fact that he
signs a bond: it comes into belng by reason of the fact
that he takes an oath that he will faithfully perform the
duties of hig office. Now the bond is not primary: it 1g
secondary; it follows the oath, and there is not any greater
regponsibility through the bond than there l1s through the
oath itself., In other words, i you had an official with
sufliclent independent means, let us say you had a man who
is worth hali a milllon dollars, worth cnough so that he
would have lndependent means far 1in excesgs of any surety
obligation he would have to sign, he would have that
responsibility on his own shoulders regardless of the
amount of bond you require of him or regardless of the
form of that bond., The mere fact that you require of him
or anybody else a dishonesty form of bond would not absolve
him from that individual regponsibility 1f he had the
means to respond.

S0 that T would like to suggegt that you absolve him
from that responsibility by the statute and then require
from him & bond which follows the oath he takeg, that ig
a Taithful performance obligation. If you take less than
the maximum protection, it seems to me almost like cutting
of i your Tinger in order to clip your fingernalls. You
have taken an extreme measure,

Now so far as the State Treasurer is concerned, the
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Constitution requirew that he shall furnish a bond for
the faithful performance of the dutleg of his office,
and then the statute goes a considerable distance beyond
that and it sets out in detall he is regponsible for the
failure of his subordinates.

Now perhaps you could overcome the proplem with which
you are confronted by letting the State Treasurer and
your other officilale gilve a faithful performance obligation
but then absgolve them from regponsibllity for the duties
of thelir subordinatesg, protecting yourself by the require-
ment that certailn subordinates who have money or other
property in thelr custody or who may have access Lo money
or other property be bonded in such an amount as you people
think necessary, or those to whom that duty should be
delegated if necessary, in fixing thoge bond amounts, and
then those subordinate people be bonded either with an
individule or a schedule fidelity form, dishonesty form,
MR, WEBBER: Now practically, Mr. Foster, might it not
work this way very easlily: 1 am goling to say that 1in
probably the majority of cases a greal deal of the work
is actually transacted by the subordinates: the amount actually
taken upon themselves by the heads of the departments
varies of course in the 1indlvidual, but that comes pretty
near beling a true statement. Now 1f the head of the
department is absolved from any resgpongibllity for the
failure of the subordinate and the subordinate knows that

the only risk that he i1s under of beling gued by a bonding
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company for default ig on the basig of honegty or
fldelity, and only fallure to dilschargé a duty is involved,
no nonesty or fidelity 18 involved, 1t would be very, very
gimple for a loyal subordinate =-- and many of them if not
all of them are quite loyal -- to admit that the head of
the department said, "Now, Agnes, you teke care of that."
And Agneg says, 'Yes, I will," and Agnes didn't. The
regponsibility has been properly delegated to the subordinate,
the head of the department is then absolved, the subordinate
cannot be held for fallure on the bagls of performance,
no lack of honesty and fideliiy 1s involved,and there is
no recovery. It is a perfectly possible and feaslble
racket, and we have seen ingtances in the State House over
and over again of extreme loyalty on the part of subordinates
to department heads. 5o we end up with a meaningless
faithful performance bond from the head of the department,
which carries with it as a burden the fact that every
nead of a department who is on his job -- and they are
2ll golng to be much more consclous of this bond situation
than they have bhefore -- 1s golng to require a faithful
performance bond == no, that does not follow, because
you have taken care of that with your absolution, you
would eliminate faithful performance bondd running fron
the subordinates to the Heads of departments. But my
first little story I told is gtlill in the picture.
MR, FOSTER: I suppose that the conditliong you outline could

come about. There is nothing in your present proposal
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would overcome that condition nor circumvent its if
your guppositious set of facts could come about with
one form of bond it could come about on the other,
We are stating here that you cannot consider every possible
set of circumgtances. Surety people generally do not like
to talk about thesge things, but there are and have been
mimerous cases where we were stuck in guite substantial
amounts on officials who did not perform their functions
in a proper way. For instance, there is a case which I
think is still pending out in one of the larger communities
of the country in which a county treasurer took some fundsg
which were obtained through a refinancing operation and
pro-rated those fundg over all of the bondholders. A
1ittle bit later on it was determined that instead of
pro-rating the funds he should have pald off certaln bonds.
How those bonds were to be determined or how it was to
be determined which were to be paid off I do not know,
whether it was by lot or serial number or what, but at
any rate the companies got themselves involved in very
gubgtantial hazard by reason of that donditlion. Now
there wasn't any stéaling of funds. Presumably the fellow
approacned the task with the proper frame of mind and with
some degree of diligence but apparently not enough. Nobody
stole any money., He just paid the money to the wrong
people, that is all. Now hefore they get through out

there some surety companlieg are going to have to repay it.
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There 1s another cage which comes readily to my
mind of an officlal -- and thig happened to he a town
official, but I think the example is good in any event --
who purchased certain things which were necessary to the
community out of public funds but without securing prior
approval of his governing body, and the company on his
bond wasg respongible, He didn't steal the money: every
nickel that he claimed was spent wasg actually gpent, and
the unfortunate part of it was thet it was spent for
public purposes and the community had the benefit of every
nickel that was spent, and 8till because he didn't comply
with the requirements of the statute in the spending of
the money he was held regpongible.

Then there is a case going into the other extreme --
this happens to be a sgheriff's bond, but the dereliction
could have been committed by anyone -- the sheriff refused
to break up certain gambling deviced which had been called
to hls attention as being in exigtence within his community.
There were some coin machines or something like that,
Somebody called on the sherlff and told him these machines
were at a certain locatlon and requegted him to go down and
break them up, and he didn't and suit wasg brought against
him and he wag found to be responsgible. There you get
the caseg of non-feasance and misfeasance, the misfeasancés
innocent ones. Of course the non-feasance wagn't an innocent

one, but at the same time loss resulted which was not a
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loss through any dishonesty, no larceny, no embezzlement,
no peculations, still there were losses to the communities.

Now it ig just as impossible to sit here and concelve
of the conditions which are likely to arise in the
treasurer's office or in the auditor's office, or any one
of the officiale of this State, and try to determine from
that in advance whether a dishonesty form of bond would
or would not have covered it. But we do know that the
greatest hazard involved in the officlal bond ig the
disghonesty hazard, and we also know without any uncertainty
that there 1g a hazard in addition to that =- it is a
dishonegty hazard plus, Now as long as the plus hazard
ig there and as long ag we deem 1t neceggary to have an
official bonded, why not go all the way and get him bonded
all the way?

MR, WEBBER: In every one of thesge situations the bonding
company has to pay and then the bonding company turns
around and sueg the fellow for 1ts reimbursement up to the
extent of his means, so when you compel him to give that
faithful performance bond you subject him to a wmonetary
risk which I believe 1s greatly enlarged over what his
normal risk is, because the bonding company in any event
will always proceed against him for relmburgement, whereas
if he is not compelled to give a falthful performance bond
#Rd no bonding company is subjected to loss because of

pure lack of Judgment or whatever it may be. But without
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dishonesty he is not subjected to a monetary risk; and
I am going to say that in the large number of cases,
practically all that will happen to him ig that he will
either be fired or hls resignation compexlled, which
undoubtedly he 1s entitled to have happen to him, but
he will not be punished further. I think 1t becomes a
very lmportant matter of polliecy as to whether, in the ab-
sence of dishonesty or infidelilty, the State of Maine wants
to subject its department heads, as long as they act in
good faith, to that additional umonetary risk which they
get only by glving a faithful performance bond.
MR. FOBTER: I disagree with your argument in this respect:
It 1s not the bond which obligates the officlial to the
hazard: it 1s the oath of ofiice he takes.
MR, WEBBER: Technically that is true, Mr, Foster, but
practically it 1s not.
MR. FOSTER: The reason it 1g not true in a practical
gense 1s becausge Tor the most part the pursult of an
individual is too difficult an undertaking. Where there
is a surety in the picture people go to the surety -- and
that 1is rightly o, that 1is why the surety is there --
the surety is there to guarantee what the official possibly
may not be able to guarantee, That is why in my @pening
gtatement to you I suggested looking at this thing from
the point of view of the man with adequate meang, 1f you

had an official who was wortn a sufrTiclient amount of money
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so that this thing would be an obligation on his independent
meang. Now unfortunately you do not get of'ficlals of
that character. 1 do not know ~- I cannot speak disparagingly
of your officials of the State of Maine, I don't know what
thelr financial ability may be, but generally speaking you
do not have millionaires holding public office,
(Off record)
MR, FOSTER: If you had such a man, the obligation that
he would have would not come by reason of the fact that
he signed a bond: it would be there by reason of the fact
that he took an oath of office.

Now coming back to the responsibllity of the individual,

T am not entirely satlisfled that it 1s wise public policy
for an officlal to find himself free of any responsgibility
for misfeagance in the conduct of his office. I do not
think that any man should undertake tue performance of
a public function with his wind free and clear of any
concern over what might happen to him 1f he did not do
his Job right. I just don't believe that 1sg good public
pollcy.
¥R, WEBBER: Well, My, Foster, is it good public policy
to free and relieve him from responsgiblility for what
his employees do?
MR, FOSTER: It 1g to thisg extent: IT he has not any
control or if hig control of subordinates is elther slender

or remote, it is pretly harsh on him to ask him to be
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regponsible for their acts, yet it 1s not harsh to ask
him to be responsgible for hisg own acts.
MR. PAYSON: May I go back to your illustrations for a
moment , Mr. Fogter? I know you didn't intend to give
every illustration you could of wheré a falthful performance
bond might be usgeful, but you gave three illustrations,
two of which I think would be covered by the treagurer's
faithiful performance bond -- the first one was a treasurer
and the second was another town official -- but the treasurer
certainly would have been liable for expending money he
wasn't authorized to expend, go that the treasurer's
falthful performance bond would have covered there. Your
third one couldn't happen to the State of Maine, because
the Btate cannot be sued for nonperformance py an official.
MR. FOSTER: Yes; but an officlal might be sued 1f what
he did or failed to do resulted in damage to an individual,
MR, PAYSON: Yes; but the State hasg no loss there to
protect itself against; and in the other two caseg the
treasurer's bond would have covered because the treasurer's
bond hasg to be a Talthiul verformance bond.
MR, FOSTER: One of the cases I cited, the first one, the
refinancing operation, was a treasurer,
MR, PAYSON: But the treasurer would have been liable
on his bond, because 1f there was no authorization for
the expenditure then the treasurer certainly was responsible,

MR, FOSTER: That is right. I didn'te cite those examples
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In any sense of limiting the demonstration to the var-
ticular bonds involved.,
MR. PAYSON: Yes; but in the first two cases the treasurer's
bond would cover, and iIn the third case there would be
no loss to the State anyway.
MR, FOBTER: Those were gimply to show there was a hazard
beyond the dishonesty hazard,
MR, WEBBER: Of course you noted we recognized that exposure
in our statement here and dealt with it on the basis of
the State becoming a self-ingurer on those rigks which
we thought might be relatively few in number,

I have developed all I think I have on this subject.

(Recess)

MR, WERBER: I think perhaps Mr, Mossman and Mr., Hayes
may have some comments or discussion with Mry Fogter.
MR, MOSBMAN: Well, I have two thoughts == there was one
point I was talking about with Don during recesgg: I am,
for example, now Commlissioner of Finance here and wasg
Controller, and the Controller definitely has charge of
all the accounting for the State and a heavy regponsgibllity
as to the expenditure of State money.,

Now I came in here from private business. If I had
a similar job in private business it would be about half
ag difficult as that Job 1s. In private business a
guestion would come up to me and I would uge my Judgment

on it and that ig the angwer. Here I cannot do that. The
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question is: What is the law? And you have the burden
of keeping within all of these laws and doing a job you
would do outside probably for more money. Now why should
I, assuming I am capable of holding a Job like that outsgide,
come 1n here and take a Job that is more difficult and
probably pays less money and has this tremendous liability
attached to 1t on top of 1t? You are making it very
unattractive for capable people 1o come in as public
officials when you have this faithful performance hanging
over them all the time, Isn't it the poorer calibre of
man who would take that Jjob, and the high type of man
would Just shy away from 1t?
MR. FOSTER: Well, of course the fundamental difference
between public office and private businegs 1s that public
office ig a truet. In private business you go out and
you make your own decisions, you pursue your own judgment,
If your decislons are wise and your judgment is good, you
are zoling to make a profit: In the conduct of publiec
office we are not interested in profit: we do not undertake
our dutlies with any proflt motive in mind, and, in addition
to that, we do not handle our own fundeg: we are not
handling our own buginess, we are handling somebody else'g
buéiness. Your logses in private businesg are your own,
MR. MOGSMAN: Not in a corporatione.
MR, FOSTER: Yes they are, to the extent that you are an

employee of the corporation. The corporation 1s operated by
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1ts board of directors who in turn represent the stockholders.
It is a step removed from the privately-owned businesgs., At
the same time, the difference between that and public
off'ice is so great there is hardly any comparison. Then
bear in mlnd here is one other thing: ¥ou are employed by
8. corporation and have the meanagement of that corporation,
or, 1r it 1g not a corporation, 1f it is an individusal
employer, 1f your employer does not like the way 1n which
you are conducting yourseli you get your walking papers
tomorrow morning. That 1s not so in public 1life.
CHATIRMAN DOW: It happened here two years ago: they got
their walking papers the next morning.
MR. FOSTER: Yes; that was an unusual case. But, barring
an uvnusual case of that nature, iT I am thinking of the
one you are, that does not happen.
MR, MOSEMAN: It happened here this year as a matter of Tact.
MR, FOSTER: Well, you probably know many men who conduct
themselves in such a way that they probably could not
achleve guccess 1in private 1life 1f they were to conduct
private business the way they conduct thelr officlial business,
and yet at the same time 1T thelr conduct 1s short of
scandaloug you can't remove them., Ag a consequence, it
is very necesggary that these people be governed not so
much by their own Jjudgwent as by the dictates and mandates
of the Legiglature., If a Tellow were permitted to conduct

himgelf uncontrolled by leglslative mandate, I am afraid wve
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would have an awful mess on our hands in public life,

And so the Legiglature and those who are in authority

set up rules and regulationsg for the conduct of that office,
and when a fellow takes the office he obligates hiusgelfl

to conduct that office according to the rules and regulations
which haeve been set out for him, not as he would like to

do it == it does not make e bit of difference what he
would like to do. If he doesn't want the State Auditor on
hig neck in private business he says "Get out of here," but
when he conducts himsell in & public service, ag a trustee
of not hie own funds but the bunds of the public, he must
have the State Auditor on hig neck whether he likes 1t

or whether he doesn't, and if he may disagree with the
wigsdom of the legislature in setting out requirements for
him it does not make any difference: he nmust Tollow those
requirements under penalty of guffering for it 1f he does
not. Bo I think that whole thing is inedcapable: it ig
Just one of the hazards in public office, and if a man
seeks public office he must seek it with that in mind.

MR, WEBBER: Yes; but it seems to wme what Jim is asaying

ie thig: He says: If I make an error ln Judgment, not of
honegty and good faith, I have got anyway the risgk 1

am going to be discharged and out of a job, and, second,

go Tar as I have private wmeans, I guppose that I am

subject to direct action by the Btate,lf they see it

to take it, for my negligence in the performance of my duty,
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violation of my oath of office and so forth, but now you
propose to add to that a falthful performance bond which
I know carries with 1t not Just the chance that I will
be gone after financially if I make a mistake but the
certainty that a bonding company in all cases will do 1it.
MR, FOBTER: That 1s right.

MR, WEBBER: And he gays, "I look on that from a practical
viewpoint as being a great lncrease in risk?which makes

a position which is only reasonably attractive to a good
man -- and we all know that ig so -- rather unatiractlve

on the whole,

MR, FOSTER: Well, frankly, isn't that just as it ought to
be? Bhouldn't anybody who seeks public office go into
public office with a full knowledge and realization that

he is going to have to pay for the consequences of nhisg
misdeads? If he is afraid of these mlgdeeds, it 1s far better
he stay out of public office,

MR, HAYES: What do you mean by "migdeeds” -- you mean ones
that would make him liable to a fidellty company---

MR, FOSTER: Let ug teke 1t in the broader sense, not

gimply he would have to pay back the money -- there gtill
ghouldn't be any argument on that -- but let us take

it in the bhroader gense: the fallure to perform hies duties
or the malperformance of them. Now then, so far as .the
certalinty of his belng called on if there is a bond present,

that to my mind is one of ‘the most desirable things of a
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bond, becauvusge 1t removes from fellow officlals who

came in with you in the same administration -- the chancés
are you have been o0ld pals for a long time preceding that
and you have full confidence in them and one day you wake
up to the fact that something happened. NWow 1t bédcowes
your responsibility to pursue him for that mlisdeed. Well,
you don't like it. He is an old friend of yours, he has
been a buddy and a pal, and so if you can find ways and
means of excusing him vou are going to do it. Now isn't
it highly desgsirable for the State to have a vehicle for
accomplishing that without putting the onugs on the buddies
and friends of the person who gets himself into trouble,
Here you have got a bonding company that is & cold prop-
ositlon; nobody cares at all about them; they are in here
and they collected a premium to do that very thing; so

you go to the bonding compény and the State is made whole,
Now then, the fellow who committed the misdeed should
bear the responsibllity for it, but let the bonding company
pursue him. Why should you get yourself all tangled up

Iin itY Gentlemen, i1f there is any feature of bonding

that I think is desiragble that 1g one, because 1t removes
from the shoulders of officials the responsibility of
doing these nasty, dirty 1little tasks which have got

to be done,

MR, HAYES: Right along that line: in connection with

municipel audit work, our departwent has taken a very



strong gtand agalnst personal Burety bonds for two 7
ERER _

reagong: One reason is because so often the surety is

no good, but the major reasgon has been in small towns, and
the larger places too, there is a very strong disinclination
to proceed agalilnst personal suretlieg which does not exist
anywhere near as much in proceeding agalnst a bonding
company , which is the game princlple you are bringling

oult there.

MR, FOSTER: It is simply a different approach to the same
thing.

MR, HAYES: One question that comes to my mind, Mr. Foster:
I have had a good deal of connection with insurance ever
gince I was a youngster, and I have come to feel that the
ingurance premium 1is a pretty good measure of the hazard:
in other words, when they jump the insurance rate on

your housge it is tlime to put on gome more insurance, not
to cut Lt oult, becauge the Insurance companleg have got
the hazard reduced right down to an actual measurable unlt
or they go bust, and to my mind it 1s the same thing in
surety, and 1f from a practlcal standpoint the woverage

of & faithful performance bond is worth more to the people
on the receiving end why lesn't it a bilgger hazard to

the bonding companies and why do they continue to write

it at exactly the same price?

MR, FOSTER: If I may have a word to say off the record,

I ghall endeavor to answer that question,

(Off record discusslion)
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MR. PERKINS: WMr. Fogter, you say on public officials
it has always been the custom to gilve a faithful per-
formance bond. Now I can see from'that they have never coded or
segregated thelr experience on the dishonesty type of
bond, in which event, not having any experience, they would
use only one rate., For instance, 1f they have not got
their business segregated, and there has got to be an
exposure to determine the rate, and they only use one
rate Tor both forms.
MR, HAYES; And, as I understand, in effect no matter
what form we buy we get a faithful performance bond.
MR. FOSTER: That is true: whatever form you buy in Maine
the surety would be a falthful periormance obligation,
If by statute you prescribe some other form then you would
probably gelt what the statute requires.
MR, HAYES: Do in effect when you buy & faithful per-
formance bond you are paying lesgs than it is worth, and
when you are buylng an honesty form of bond you are paying
more than 1t is worth?
MR. FOSTER: I do not so understand.
MR, HAYES: Mr, Perking saild they had not coded their
cases enough so that they had a measure of' the separate
hazard on the two forms. When you are buying a faithful
performance bond you are paying too low a rate, and when
you buy a fidelity you are paying too high a rate, because
you are paying the average rate for both of them.

MR, FOSTER: HNo; that wouldn't follow, because on public



officlals there has been no honesty form, with the
posgible exception of gubordinate employeeg -- there
may be instances where the honesty form was taken there.
Let us limit our dlscussion to the officlal himself so
we wont get confugsed. On the official himsell there has
been no bond written other than the faithful performance
form, and where a bond other than the faithful performance
form was written the courts have pretty generally sald
"your opligation ig falthful periormence regardless of
vwhat you say in your paper.'

(Off record discussion)
MR, WEBBER: Suppose, Mr, Foster, that we ghould put the
mandate into the law which only required honesty and
fidelity and were unique in doing it, might we not than
be in a proper posgition to say that because we are unique
and because thipg mandate 18 in our law and you are not
gubJect to any risk of recrimination by the court we
are candidates for a lower rate and should be consldered?
MR. PERKINS: Probably it would be just about a nickel
or ten cents off.
MR. FOSTER: As I saild to you before, I have nothing to
do with rates; our organization does not consider ratesg
at all. Rates for the companies are fixed by the rating
bureau,

(Off record discussion)

MR. WEBBER: Jim, you sald you had two thoughts, and you

developed one of them. What was the other?
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MR, MOSSMAN: The second wasg that the ramifications
of this faithful performance bond seem to be rather
broad. Would this be true? Asg thig law 1ig get up now
the Commigsgioner of Finance and the State Auditor establish
the amount of the bonds. If those are faithful performance
bonds and the bonding company -- let me see -- if a
subordinate does something and we collect on his bond
and also on the bond of the department head, does the
department head have any comeback on ug for saying that
the bond of hig subordinate was not set at a sufficlent
amount? Ig there a liability attached to the gimple
fact we sgpeclfy the amount of the bond?
MR, FOSTER: No, I would not think so. After all, the best
you can do 1s exercise good judgment. Ii you exerclse good
judgment , that ought to be the end of your Jjob. But
that brings you into a fleld that I thought perhaps this
committee would see ite way clear to wind up or terminate
or setlle one way or another, and that is the very thing
you point out  If an official is going to be held
regponsible for his subordinates, then of course that
official ought to be the fellow who sets the bond
penalty on the subordinateg: 1f 1t is his responsibllity,
then at the same time he ought to have the concurrent
privilege of fixing the limit of that resgponsibllity,
and the State Auditor or no one elge should go into office
and say thilg fellow 1s going to have a 45000 bond when

as a matter of fTact the official thinkg for his own protection
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he ought to have a %50,000 bond. S0 that condition
ought to be clarified by the pursuit of this proposal
which was suggested: let the ofllclal not have that
reaponsibility, let those people be independently bonded
to the Btate.
MR. PERKINS: But you cannot do that on the Treasurer's bond.
MR. POBTER: Not under the present statute, but if that
gtatute vwere revamped probably you could,
MR. PERKINS: Then the treasurer coming in undoubtedly
would be on hig toes and say, "I have got a $150,000 bond
and everyone in thig department will have a $150,000
bond drawn to me.,"
MR, FOBTER: Not necesgarily.
MR. PERKINS: But he could say that, and, under the circum-
stances, why couldn't he get away with 1t?
MR, MOSSMAN: As a matter of fact, he could still do
that and wouldn't be fully covered if they went over
$150,0C0,
MK, PERKING: Under the circumstances he might want a
two million dollar bond on the deputy treasurer.
MR, FOSTER: It is not likely he would do that unlesgsg
he was fearful of his independent meansg.
MR. PERKINS: Supposing you have a man with independent
means of %BO0,000, he wouldn't want to be Treasurer of
State,

MR, FOBTER: What he would want to do is set up the
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mechanléal operation of the office so few people could
get to the cash register to get thelr fingers in and
bond them pretty heavily.
MR, PERKINS: What Jim brings up, if he and Mr. Hayes go
in and say what the bond shall be and I am Treasurer of
State and something goes wrong and they collect under my
bond, I am golng to gue thosge guys, and I think I can
collect if they have got anything.
MR, FOSTER® You get yourself carried around in a viclous
cyecle, and 1t is pretty hard to tell where you are going
to wind up, on account of the terminal veloclty.
MR, MOPSMAN: That seems to be the difficulty about this
thing that is before me, this faitnful performance thing,
there doesn't gseem to be any terminal velocity at all,
MR, FOSTER: Aren't you a trifle confused? Aren't you
assuming the obligation arises out of faitnful performance
on the bond rather than the obligetion which the fellow
hag entlrely independent of the bond?Y When a fellow
takes hig oath of offlce he has got that obligation whether
there is a bond there or whether there 1s not,

Now let usg leave the bond out of the plcture entirely.
If a fellow takes hig oath of office he 1g obligated to
all of thege hazards: the bond neither adds to nor detracts
from that obligation: the only thing the bond does in
this picture, it facilitates collection on the obligation,

but the obligation is there,
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MR, WEBBER: But the obligation in the absence of the
bond, Mr., Foster, as a practical matter, 1s not enforced
to the extreme limit.
MR, FOSTER: I do not think you should propose to legle-
late on the shortcomings of what may have happened in the
past nor upon the assumption you are never goling to have
a man in public off'ice in this gtate who is not independently
able to taﬁe care of these thingsg,or when the time to
enforce them comes around you presuppose the offlcial
who is obligated is going to be derelict in the perfidrmance
of hig duties. I do not think that is8 a proper premlse
Tor the approach to this problem. I do not mean to be
critical, but I have felt that was the thread thah ran
through your propogal. You have said, "In the past we
have had practical experiences with the fallacy of
enforcement. Now bacause somebody in the pasgt has falled
to enforce why have i1t?" Ig¢ that a loglcal approach to
the problem? The failure of an individual to endorce
wag certainly entirely apart from and tangent to the
obligation., I don't know why they didn't do it. You
may know, But, as far as I am concerned, 1t didn't
make any difference why they didn't do it: it should have
been done.
MR. WEBBER: I think it 1s based on the element of human
nature, ad human nature doesn't change.,
MR, FOSTER: Well, if you arguing human nature, then let

ug go back over a much broader fiéld than you have here.
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I do not know how far back public officials have bheen
bonded. Corporate suretyship hasg been in existence for
perhaps seventy-five years. As an industry it 1s an
infant one, and yet beyond the day of corporate suretyship
officials have been required to be bonded. The suretyship
of people of trugt is referred to in the 0ld Testamant,
go in all probabllity there was a suretyship way back
many thousands of years ago.

Now if that is any test of human nature, then the
ansver geems to be that human nature has found the necessity
for this thing and has found it advantageous, rather than
the unfortunate experience that you perhaps have witnegsed
up here., May you not assume that the experience you have
had has been an exception rather than the rule? I have
seen many instances where they have turned bitter cold
on these things and they have gone out for the lagt ounce
of blood, and when I say gone after blood they went after
it, becausge 1 have been on the bitter end of some of
thesge cases.

MR, WEBBER: What I gay is I think there might very well

be other people besgldes myself who would have thig persgonal
feeling =-- and it 1s purely persgonal with me -- 1f the

man who hasg charge of state purchages, and this example

hag been used before, should become aware that the price

of coal, Tor example, was probably golng up and he falled

to place the order soon enough to get the coal belfore the
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price went up, I can conceive that it might be perfectly
proper to cause him to be removed from olffice for a
dereliction wnich might result in quite a losgs to the
State of Malne, but my personal makeup is such I would not
personally approve of sulng him for the difference in
price that wasg lost as long as he hag not pubt any money in
higs pocket. There are people who draw that line, and that
1s what happens practically.

MR, FOBTER: On the other hand, if he did 1t because he

was playing favors with some of his pals and no money came
into his pocket but money came into somebody else's pocket,
I don't gee any reason why he should not be made to suffer
for it.

MR, WEBREER: You are injecting another element, but I am
gonfining it to pure failure in the exercige of sound
Judgment .

MR. FOSTER: If it were pure failure in exercise of sound
Judgment without any statutory inhlblition, probably

would not be responsible. I do not know of any case where
an official has been responsible for incorrect Jjudgment

1f he exerciged that judgment in a Ifree fashion and honestly
approached his problem; I do not know ol any instance, and

L do not think our courts would ever hold a man responsible
for incorrect judgment

MR, HAYES: I think Mr. Webber did not have the idea of
incorrect Jjudgment: 1t wag a case where he falled to exerclse

correct jJjudgment: The price of coal wag going up and he
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knew 1t and he went to the ball game and got so exclted
over the ball game he did not place the order.
MR, FUSTER® Of course if he deliberately walked out on
his duties, then T think he ought to be held responsible,
but if he had the alternative of ordering coal or not
ordering coal and the price went up, I do not belleve that
he ghould be held responsible; but 1f he does not act in
the face of condlitione which he knows of and which would
inpel an ordinary men to act in the conduct of his private
affairs, he should be held. Of course we are discussing
a lot of hypothetical cases and reaching conclusions that
the court might not reach, but I do not know how else
you can approach the problem,

MR. WEBBER: Let me ask you thisg quite practical suestlon;
you and Devlin both I would like to draw into thidg,
Suppose after this committee glives very careful consideration
to all these many arguments on both glides of this
proposition they should decide to go forward with an
honesty and fidelity coverage and exclude the faithiul
performance and carry oul & program gimilar to the one
outlined, would thils be of such concern to the bonding
companies that they might be expected to oppose in the
Legislature such legislation?

MR. foster: I don't know. I am frank to tell you I

don't know, We talked about thig to some extent, I conferred

with Mr, Lewils, Presgident of the Rating Bureau, and in
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Wwe gought the thoughts and ideas of several proménent
public officials, underwriters and companies, and 1t
geemad to be the unanimous oplniocon of all for me to
recommend to you, elther in writing or in person, that
anything short of a faithful performance bond for public
officials would bé a disservice to the State. Now whether
or not they would feel that way and go to the extent of
opposing a recomwendation of that character, I am frank
to say I don't know,
CHAIRMAN DOW: Could I take that one step further, teaking
your same l1llustration: Bupposing this committee did
recommend it and, regardless of oppositlion, it became law,
would the State have any trouble in buying those bonds?
MR, DEVLIN: Ag an underwriter, I would say no,
CHAIRMAN DOW: You would be in quite a pickle 1f you did
that and no one would play ball with you.
MR, FOSTER: Let me make this clear: What I hope to achieve
here is not any effort on my part to gell you people a

HLll of goods: I am trying to give you my honest opinion

-t

of what belleve to be the right path for you to pursue,

I think I have demonstrated from what I have galild that
nothing I have galid would be of particular advantage to

any company or any group of companies,

CHAER&AN»DG%:I recognilze that, and I think the committee
does, What we wanted was information and the viewpolnt
of a man who knows his business along that line.

MR. WEBBER: Of course, Mr., Fosgter, if we follow your program
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Wwe have elther got to accept multipliclity of premiuams
involved in the head of the department requiring bonds
from hig employees to him or the absolution of each
department head from the fallure in the exercise of their
duties on the part of his subordinates, which may or may
not be sound publlc policy.
MR, FOSTER: You are proposing that anyhow, except in
a different way. You are propoging to go farther than I
have recommended. You are proposing to take from subordinate
employees a dishonesty bond; you are proposing to teke
from ofificialg a dishonesty bond, asgsuming the offilcial
has no responsibility beyond the dishonesty responsibility.
Now that is farther than I have suggested you go. 1
have guggested you go all the way on the official, not
two-thirds of the way or not nine-tenths of the way, but
2o all of thé& way on him, and then take from hisg employees

1

the very selfsame thing you are proposing to take, the
disghonesty bond, but because there may be a gap between
the two you have bridged that gap for the offTicial so
that he does not have to bear that regponsibility.

MR, WEBBEL: By absolving him from responsibility for
what his enployees do or do not do¥

MR, FOSTER: That is right. Now you believe you have
accomplished that same thinz or it mlght not exist when
you propose two dishonesty bondsg,.

MR. WEBBER: Well, we belleve thisgs: that the heads of our
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departmente will not require a faithful performance
bond running to them from their subordinates if they
haven't had to glve one themselves.
MR, FOSTER: Ferhaps you are right.
MR, WEBBER: It 1s the bond that scares-them, not the
oath of office,
MR, PERKING: In either event you are breaking the oath of
office,
MR, FOSTER: No, you wouldn't break the oath, because
the oath has limitations in the statute. You say you
will perform the dutlies of your office.
MR, PERKINS: That covers everything in the department.
MR, FOBTER: Yeg; but impliclt in the obligation is
compliance with the statute. If the statute says you do
thus and so when doing something and you comply with that
statute, you haven't violated your oath.
MR.PERKINS: I am absolving my clerks or they are absgolving
me for the acts they do.
MR, FOSTER: No they are not.
MR, PERKINS: If you have a faithful performance and
dishonesty bond on them and you put it in the statute
that 1 do not have to be resvonsible for their acts.
MR, FOSTER: Don't think of it in terms of you absolving
them or their absolving you. The Legislature 1s the
supreme authorility under the Congtitution, and out of the
Legliglature they define the hazards which you as a publilc
official shall take, and they say thig shall not be a hazard,

Perhapg I have used the word "absolve" unfortunately; maybe
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1t should not have been there,
MR. WEBBER: I think maybe I used it first.
MR. FOBTER: To "absolve" presupposes something that is
there. Now we are not going to legislate after one of
these things happens and ask for a release,
MR, WEBBER: It negatives the responsibility.
MR. FOBTER: What you want the legislature to do 1s say
from now on you do not have thieg responsibility you had
yesterday.
MR, WEBEBER: Has anybody else any questions? 1If not, we
thank you very much Mr. Foster, and Mr. Devlin and Mr.
Perking.
MR, POSTER: May I make one Turther suggestion I overlooked
before and that 1s the subjlect of cancellation. Under
the bond form that has been suggested, both your form and
the one I have suggested, there 1g no need for a cancellation
clause, it is a continuous form., If you get these continuous
forms that run forever and a day therc must be dgome way
off egcaping if there ig danger of a person golng sour,
and ordinarily an obligation running to the State is not
cancellable unlesg gspecific authority is found in the
statute, There ard a number of waye of remedylng that,
and I Just suggest that whatever suggestlons you make you
keep that in mind, because unlegs there 1sg a cancellation
clauge and unlesg it 1s authorized by gtatute you may find
gome difflculty with wikk the continuous form of bond,

because gomebtimes you gel those bonds running on for a good
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many years in the future and a person who is perfectly
all right the day the bond was signed may not be all
right ten years from now,
MR, WEBBER® One more thing I neglected to ask you: if
thege two gentlemen, Mr. Hayes and Mr. Mossman, should
later come into the pogition of determining the amount
of these bonds and who ghould be bonded, you feel they
would be Justified when they were estimating the exposure
in taking into consideration the extent to which internal
control through the audit department and the finance
department has been increased during the last couple of
years?
MR, FOSTER: BSurely. I can demonstrate that by a simple
hypothetical example. If I am running an office where
everybody 1in the office can run up to the counter when
gomebody comesg in and elther pass out public property or
take in money, quite naturally I would want every one of
thoge peopie bonded Tor the fullest amount of whatever
the exposure may be. On the other hand, if I had a
cagshier's cage and all the monetary transactions were
conducted through the cashier's cage and nobody in the
of fice but the caghler and assistant caghler got into
that cage, then of course you would only need a bond on
two people, whereas the other way around you would need
a bond on everyone, The same 18 true of access to the vault:

if everybody in the office can walk into the vault, then
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everybody in the of'i'ice has got to be bonded for
whatever you fellows think they might be able to get
away with.

(Off record discusgsion)





