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State House, Augusta. Oct. 7, 10:00 A.M. 

MR. WEBBER: Now on this question of bonds, I think I can 

perhaps summarize what we have done up to the present 

time, and then we can have some general discussion that 

may carry us on. 

We find in the law, first, the Treasurer's bond, which 

is provided for by the Constitution, and the Constitution 

says that it must be for the faithful discharge of his 

trust, which makes it clear that without changing the Con­

sti tut.1dln you are going to have in any event what we call 

a faithful performance bond. 

Now I think we have had some discussion of this before 

in the Committee, so that you gentlemen know in a general 

way the problem as between faithful performance bonds 

and honest and fidelity bonds, but, to state that again: 

The Legislature has gone ahead and by separate enactment 

has fixed the amount of the Treasurer's bond at $150,000 

and then has set up quite an elaborate condition for his 

bond, carrying out the constitutional provision of faithful 

discharge of the trust; and one of the things for the 

consideration of this Commission, as I see it, in trying 

to draft a good bond law is whether or not, knowing that 

we cannot in any event get away from a faithful performance 

bond on the Treasurer's bond, we should bother with it at 

all, or whether we should leave the Treasurer's bond 

statute as is and simply concern ourselves with all the 

other bonds. 
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Now there is no other bond given by any of'ficial 

or employee that has for any constitutional reason to be 

a faithful performance bond: it is simply a matter of 

policy on those bonds whether they should be faithful 

performance or honesty. 

Now, as you know, there are almost as many laws as 

there are bonds, and they are all different: some are 

faithful performance, and probably more are faithful per­

formance than any other kind, some are the honesty and 

fidelity, and some you might say don't really say. 

Everybody who has studied this problem up to the present 

time ag,rees that we should have a uniform bond law. Now 

this is really the newness of the problem that we have 

been trying to tackle. We all agree that where a faithful 

performance bond is given by the head of a department, if 

he is protecting himself properly and is on his job he 

will undoubtedly require bonds to be given to him and 

for his protection by practically all if not all of the 

employees in his department. 

Now if we follow any sort of a policy of protecting 

the State by having bonds running directly to the State, 

which we feel is very desirable and necessary, we are 

certainly going to run into multiplicity of bond premium. 

We are also going to run into multiplicity of bond premium 

because he might properly require a bond to be given to 

him for his protection by an employee, where from the State's 
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point of view on the basis of necessity and fidelity 

there is no real exposure on the part of that employee, 

but he takes the bond because there is a negligence ex­

posure rather than an honesty exposure, and there we have got 

a prem.ium which is at least questionable from our point of 

view. 

Mr. Mossman and Mr. Hayes and Mr. Perkins and I have 

all come to the feeling that we want an honesty and fidelity 

bond in every case except ~he case of the treasurer, but 

at the s~1e time we realize that there is plenty we don't 

know about the bond business, and that is the principal 

reason for having Mr. Fo::1ter d.01:m here. We want to know 

if we are overlooking important and valid reasons why we 

should have the faithful performance coverage. We have 

justified ourselves in stickins to the honesty and fidelity 

bond on the basis that we think that the number of instances 

where there might be a recovery under faithful performance 

but could be no recovery under simple honesty and fidelty 

are apt to be so few in number -- and that I think ties 

in with the experience of the State of Maine -- that the 

State can well afford to be a self-insurer as to these cases .. 

We recognize there is an exposure, but we think the State 

can better af:t'ord to be a self-insurer as to that exposure 

and simply cover the honesty and fidelity. 

Also, we feel that cases which fall within faithful 

performanc8 but wont fall within honesty and fidelity are 
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the type of case which are full of the seeds of litigation 

and more tenuous, and there is a reluctance on the part 

of the enforcin3 authority of the State to proceed where 

honesty and fidelity is not involved but something that 

would falJ_ under faithful performance is. And that is 

evidenced by the fact that there has been manifest reluctance 

to proceed on Belmont Smith's bond in the Runnells' case 

and on the bond of Fred Robie in the case of the Auburn 

robbery; and I think that reluctance undoubtedly stemmed 

from the fact that everybody ltnew there was no question 

of honesty and fidelity on the part of Belmont Smith and 

Fred Robie involved, and so nothing was ever done; and I 

think it is very apt to be found true in the future, 

regardless of who the Attorney General or anybody else 

in authority may be, that there will be a manifest 

reluctance to proceed on simple faithful performance with 

no honesty and fidelity involved. 

Now I will ask my henchman here who worked with rue 

on this if I have fairly stated the subject matter to 

you as far as we have got. I drafted with this gentleman 

some language that we thought might serve the purpose on 

the honesty and fidelity form of coverage, and it had 

the words 11 fai thfully and honestly account 11 and then went 

on and told what they ·would account for; and the companies 

who were asked to pass on this indicated they thoue;ht 

the use of that word 11 faithfulH would give rise to an 

assumption, no matter what you used for the verb, that 
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faithful performance was indicatea., and that it was an 

unhappy word to use and might lead to difficulties, 

and Mr. Devlin supplied me with U.S.F.& G. forms from 

which I might borrow some language that might be helpful, 

and I think we all agree that perhaps we had better try 

to redraft the la,nguage. And I think now, at the risk 

of being somewhat repetitious, but with the idea of fixing 

this in your mind and also with the ideal of developing 

the language which I would like to have Mr. Foster and 

Mr. Devlin criticize -- and, incidentally, they have 

sent in some material -- I will read off the record the 

tentative first draft, which I have not even had a chance 

to go over with these gentlemen, but what might form the 

nucleus of our report on this bond situation. 

( Draft read off the record by 1'-'lr. Webber) 

IVLR.. WEBBER: Now that, gentlemen, is their draft. 

MR. LIBB1: May I ask a question while I have it in mind, 

Don? You say there would be a substantial saving to 

the State. Have you figured about what the saving would 

be on that new bond? 

MR. WEBBER: No; because I do not think it is possible yet. 

You see that can only be determined when Mr. Mossman and 

Mr. Hayes make a survey of what they consider to be the 

exposure risk in each instance and then determine what 

ratio it is reasonable to apply in bondine; against that 

exposure risk, and then balance the result they get in 
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premium against what we are paying. We simply have 

a combined judgment, from what we find of the present 

helter-skelter bond situation in Mainej that there will 

be a saving, and, if there is no saving, we will at least 

get a sound, sensible coverage,which we do not now have, 

for the same amount of premium we are now paying. 

MR. HA:iES: There is a saving, as I understand, between 

the fidelity form and the faithful performance from .. I 

am going to say roughly, in my opinion, the fidelity form 

of bond will cost the State probably not over half what 

the faithful performance bond would cost. 

MR. LIBBY: Now when he says that, Mr. Libby, he does not 

mean there is any difference in premiram per unit of policy 

as between faithful performance and ficlelity, because 

there is not: they are the same; but what he means is we 

will get away from a certain multiplicity of bonds, 

unnecessary bonding and duplication which now exists. 

MR. POULIN: I understand you will be eliminating bonds 

running to the department heads? 

MR. WEBBER: That is right, with the possible exception 

of the Treasurer's departmant. 

Now to try to keep this in logical order, I am 

going to suge.;est that we discuss the Treasurer 1 s bond 

situation first. We start with this situation: it has 

got to be a faithful performance bond, but that is the 

only 11 must 11 about it. The amount the Legislature can 

determine: if' they think ~150,000 is not enough, they can 
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raise it or they can decrease it. 

The Treasurer has not followed in the past of requiring 

faithful performance bonds to run from every employee 

in his department, and there are some ten or twelve of 

them, to him. Frankly, I think that indicates a certain 

laxity on the part of the Treasurer, because I think a 

treasurer who was aware of the risk woulcl have made that 

requirement. He has one or two bonds running to him, but 

the rest run to the State. As long as he must in a:ny event 

give a faithful performance bond under the Constitution, 

he will be well within his rights in the future, and future 

treasurers as they come along will be, in insisting that 

every employee in there give a bond running to him. 

Now we have a little difference of opinion here. I 

personally have come to the conclusion that what we ought 

to do is take a bond from the treasurer, a faithful discharge 

bond wh:i.ch is big enough, let him take bonds from his 

employees running to him, and. we \vill have no direct bonding 

from those employees to the State; and we will proceed 

to reduce the exposure insofar as possible by clrn.ngin.:: 

the mechanics in the treasurer I s off':Lce. 

Now this is the situation we find in the treasurer's 

office, and I doubt if anybody has realized how serious 

it was. I certainly had no idea it was this serious until 

ju st recuntly, and I think Mr. rfossrnan feels the sarne way. 

We haven I t had what mlght be called a working treasurer: :Mr. 

Downs. as we all know, has been the man who, as Deputy Treasurer 
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has run the orfice, been there on the job all the time 

a:ncl has done the work. 

Now we have a very, very large amount of negotiable 

securities plus substantie,l amounts of cash, fluctuating 

from time to time, in the vault in the treasurer I s office 

all th0 time. 'Ihere are two keys, apparently, which would 

permit tvJO people to go to the vault at the same t irne, but 

the cu stow has been for }-·ix' & Downs to retain both the keys 

and he has both the keys or did have just a couple of 

ago when Mr. Mossman checked on it for me. So it is 

apparent that the only thing that has prevented a loss 

many times in excess of the Runnells incident has been 

days 

the honer:ity and integrity of 1'1ir. Downs, not another single, 

solitary safeguard. 

J:v1R. HAY Et.\: Let me add one further word: I discovered 

this morning, my man tells me that Mr. Dows makes a 

practice of keeping the guard key and also the keys to the 

individual boxes in a drawer of his desk l{nown to everybody 

in hi::i office. I haven't hacl a chance to checlc on that, 

but my man tells me that is the practice. 

Iv'IR. WJ£BBER' l\:ovi I feel tha,t is sornothing we must very 

definitely do something about, becaue \·1e have no right 

to assume that Mr. Downs or anybody else is going to 

continue to be honest for another twenty-four hours. We 

all know Mr. Downs is a fine, competent gentleman, but 

that is just our good fortune e;od we can I t base anything 

on that. That is as serious a situation as has come to the 
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attention of this committee since it has been in 

existence, in my opinion, and I think all these gentlemen 

think so too. 

MR. P'AYSON: May I ask one question there: What drawer 

in his desk does he keep the keys in? 

MR. l:'ERJUNS: Don O I am a bit surprised you will get a 

surety company that will put a bond on Mr. Downs under 

the present circumstances. 

MR. HAYES: Or on the treasurer. 

MR. VlEBBER: It is not much by comparison. 

MR. HAYES: {tso, 000. 

MR. WEBBER: And probably how much in negotiable securities 

in there? 

MR. HAYES: 'hro or three million dollars. 

MR. DOV!: We were told yesterday he has ~~120 1 000 of cash 

in the drawer. 

MR. HAYE:s: Not all of' them are bonds. 

I have had that same situation up with the treasurer 

several times in the last year or two, and recently I have 

written the treasurer, calling attention to the situation 

therea saying that gives the State, himself or his employees 

no protection at all, and virtually demanding that the 

guard key proposition be straightened out and handled 

rightly from now on, A copy of that memorandum went to 

the Governor, and I understand Mr. Downs is somewhat in 

the air since that wae, turned over. 

Before te,king that action I had a talk with Robinson of 
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the banking departmentJ to flnd out what the general 

practice was in handling securities in the custody of 

banks where they run big accounts, and he said the banks 

to quite an extent used deposit boxes in Boston and New 

York for big amounts, and where they didn't do that they 

used a guard key pr•oposi tion very thoroughly e,nd tvrn 

different people have the keys. 

You people understELnd what I mean by guard key. It 

is one key, the same as in a safety deposit bo:x:, it is 

one key that has to be inserted into any one of the locks 

and turned. It does not open the lock at all. Only then 

is the key for the individual lock capable of opening the 

lock; so the perfJon who holds the guard key cannot have 

access to the contents of' the tox at all: he doesn't have 

access, but that key has got to be turned. In the safety 

deposit boxes in banl~ s they a1w ay s turn their lrny before 

you can turn your key. There is the same possibility in 

existence iin the new vault down here. 

MR. WEBBER: Would this be a possi bili ty'i' I might call 

attention to the fact there is no express autb-0rity in 

the present statute for the so-called deputy treasurer 

to do anything;. All that the law says in substance -- I 

think I can state it nearly accurately is that tb.e 

Chief Clerk in the treasurer 1 s off ice shall be ltnovm as 

the deputy treasurer -- that is a,pproximately ,,rhat it sa,ys. 

Now might it not be possible to establish somewhat more 
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clearly the authority and duties of the deputy treasurer 

and then to provide that there shall be two keys in 

each case, that one shall be always retained by the 

treasurer and used only by him and one shall be retained 

and used only by the deputy treasurer; that in the event 

of the absence of the deputy treasurer he may by authority 

of the statute turn his key over temporarily to the 

Commissioner of Finance, we will say, taking a receipt 

therefor, who shall then have the power to use one of the 

keys while the deputy treasurer is absent, and in the case 

of tbe treasurer, in his absence, he may turn his key over 

to somebody else, like the Controller, so that we will 

provide for absences but always have dual control of keys. 

Mf-{. HAYES: It seems to me that is a detail that would be 

regrettable if it is necessary to put it on the statutes, 

and. a better proposition would. be to have the statute 

keep out of the detail there and have the Finance Commissioner 

and the State Audit or work out and enforce a proper thing, 

and if they don't the Research Committee may check them 

up tmd see they do it, because it seems to me that is 

an adrnini strati ve detail. 

The scheme that I hEwe e;ot in mind as a proposition, 

and the thing I suggested to Belmont, is that the guard 

key be kept entirely by the Finance Commissioner, or 

possibly the State Auditor. There is no objection to the 

State Audi tor ha,ving it. That means that the Finance 

Commissioner has got to make available -- he doesn't have 
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to do that necessarily he can say he wont make it 

available unless there is a man from the Audit Depe..rtment 

to see what goa.s on there. At the time the vault was 

being rebuilt and everything was moved downtown, at my 

inoi stence the then Finance Commissioner, Mr. Payne. had 

to g.o down there -- it ·was about two days work at the 

year's end checking securities -- and J:i,red Payne went down 

and unlocked the boxes and went home, but it happened my 

man was there. 

The objection to the State Auditor having that guard 

key is that my policy has been, I think wisely, that the 

State Auditor should avoid any administrative action in 

connection with the State: in other words, his sole position 

is to check what goes on and holler if he don't like it, 

while the Finance Commissioner is distinctly the financial 

officer of the State of Maine. 

One point that has come up between Mossman and myself 

in the last fe1rr days, I have gone on the theory -- and I 

think lViossrnan agrees with me that in a very intangible 

way the Finance Commissioner is more or less responsible 

for what goes on in the treasurer's office as affects the 

fine,nces of M:aine. You cannot support that by the statutes 

but only by commonsenseo And as such it is more or less 

his province to see the finances of the State are rightly 

handled from the treasurer's office. That has been the 

policy Fred Pa¥11e and Mossman and I have worked on, and I 
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think Mossman has gotten after the G-overnor on anything 

that was going wrong in there. Is that about the way 

you feel, Jim'? 

MR. MOSSMAN: I think so. 

Jy[li. PAYSON: As a practical proposition, because of the 

cock-eyed set-up of that treasurer's o:t'fice, you can 1 lfl. do 

a thing. He is elected by the Legislature. 

i\m. HAYES: That is right. I can say several times when I 

have gone to the Governor with something I thought should 

be co:crected dovm there the Governor has never hesitated 

to lay the law down to Belmont. I have heard him lay it 

down.pretty stiff. 

MR. PAYSON: But if Belmont wants to tell him to go to iBBrn 

he can'? 

Jllffi. HAYJ.GS: Yes; but he has never taken that attitude. 

The treasurer is a law unto himself,yet the policy of the 

Governor, as I feel it, is he is Bhief executive officer 

of the ,3tate and over every head of a department, whether 

elected by the Legislature or otherwise, with the single 

exception I have refused to allow him to say he is over 

me. 

MR. VlEBBER: You have raised the very point I have in mind: 

'I1he only argument that could be made for incorpor·ating 

what would otherwise be administrative detail in the 

is statute is the fact that the treasurer ~chnlcally 

responsible only to the Legislature, and if they tell him 

·what he must do in regard to safety precautions then there 
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is no question but what he has got to do it. 

MR. PAY.'S0N: Would it be possible, Don, instead of doing 

the detailed work, to set up a procedure whereby certain 

administrative officers might lay d01.,m rules and regulations? 

MR. FOSTER: May I make a suggestion: that the Legislature 

authorize the Governor and Council to preseribe administrative 

regulations for the operation of a state office. 

:MR. WEBBER: The only trouble with your suggestion, Mr. 

Foster 1 is there is a certain feeling current hereabout that 

sometimes we get better results when we do not leave things 

to the Governor and Council. 

IvIR. FOSTER: I can a.ppreciate that, but at the same time 

I feel as Mr. Hayes does, you can get into an awful mess 

with too much detail in the statute. '.I1he trouble is you 

freeze your procedure and might be freezing errors. 

MR. MOSSMAN: There is one hold we have over the treasurer 

now: the law provides the State Controller• shall provide 

methods of account for all state departments. Of course 

this ia a little outside. 

MR. HAYES: That has been lately questioned by Belmont. 

RasnJ,t there been a little friction on that? 

:MR. MOSSMAN: I don 9 t know about the early days: there 

has not since I have been here. 

MR. HAYES: Speaking of a remark made just now: Have you 

gentlemen noticed in the law, the proposed draft that 

Webber read, the coverage of bonds is subject to the approval 
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of the Governor'? 

MR. WEBBER: That was done very intentionally. 

CHAIRMAN DOW: Do I understand if I am treasurer of the 

State of Maine, elected by the Legislature, under bond of 

$150,000, that you prescribe that before I can go to work 

in the morning I must go to two boards in the State House 

and get the keys? 

MR. MOSSMAN: It is not quite that bad, Bob, I do not thinko 

I am not too familiar ·v1i th the vault, but they can open 

the vault without these guard keys, and what they work 

with every day would be available without these l{eys. 

They don 1 t have to go into these security boxes. 

MR. HAYES: They only have to go into the security boxes 

at periods when coupons have to be cut or when there is 

sale of securities -- when there is sale of securities, 

or coupons to be cut, and at the time when we are audit­

ing the contents of those boxes. Roughly, that would 

_be on an average of two or three or four weeks. 

MR. WEBBER: So that if you could_ eliminate in that 

way the risk as to negotiable securities, your bond would 

be ample to cover your current cash situation? 

MR. HAYES: The current cash situation is low. 

One thing that might be brought up along that line: 

On May 1, 1940, when I checlrnd in Downs, we found that 

the current cash was $20,000 to #30,000 -- I am not talking 

about current incornecash, I am talking about the cash 

they kept on hand in rolls and so forth. July 1st that was 
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cut down to zero, and it has been zero ever since, and 

the only cash other than securities in the vault is simply 

the current day's cash. They deposit practically every day. 

One time a man wanted to change a ten-dollar bill, and 

there wasn•t ten dollars in cash in that office. There is 

practically no cash in the office today. 

CHAIRM.AN DOW: How about the vault? 

MR. HAYES: I mean the vault: there is practically no cash 

kept there. The principal incoming money is in the form 

of checks except for the peak period of automobile regis­

tration. 

MR. WEBBER: Now that gives you a picture of the practical 

situation that we should correct in some manner, and then 

it is a matter of policy as to what should be put into 

the statute if anything. 

As far as the condition of the Treasurer's bond is 

concerned, there are two schools of thought on that. This 

that I have read to you this morning represented only my 

own thinking at the moment, and I certainly hold_ no 

particular brief for it on the treasurer's situation. 

lVly thought was that ar3 long as ·we cannot get away from 

the faithful performance type, no matter what we do, we 

might just as well leave it alone. The legislature has 

prescribed a pretty full coverage under the constitutional 

provlsion, and all I suggested doing was changing it so 

that the bond would be deposited with the State Auditor instead 
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Secretary of' State. :Mr. Hayes, on the contrary, feels 

very stron5ly that although we have to include the faithful 

performance condition something in the nature of 11 faithful 

discharge or his trust 11 or words to that effect, with 

the additional language that goes in, he would like to see 

it brought into line with the uniform provisions found 

in our other bonds. That fairly states your position, 

Mr. Hayes'? 

MR. HAYES: And to brine; up to date and. to clarify in 

one place the entire bond statute laws of the State of 

Maine. 

J\fJR. J:'ERKINS: I think out side of the treasurer I s bond 

everybody in the treasurer's office will have a different 

type of bond than anybody else in the State, because if I 

am Treasurer of State I arn going to require every one in 

my department to have a ~~150 ,000 bdmd. 

MR. HAYES: One question I was going to ask you in regard 

to your draft, Mr. Webber: Did you intend what you have 

got there should apply on the bonds of employees in the 

treasurer 1 s office: did you intend those should run to the 

treasurer or to the State of Maine, and ·who sets the amount 

on the bonds of employees in the Treasurer's office? 

M.R. WEBBER: I think that my language would have to be 

clarified further to indicate that we are not doine; anything 

really with anybody in the treasurer's off' ice, ju st the 

treasurer, leaving him free to do as Ivir. Perkins says, require 

a bond running to him from each employee in his department. 
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MIL HAYES: I think as you have got that now it might 

be open to question which way you did intend it, because 

you make an exception in the case of the treasurer but 

not in the case of employees in his department. 

MR. WEBBER: Now have either Mr. Devlin or Mr. Foster 

any thoughts, now that you have got the picture in the 

Treasurer 1 s office, any suggestion as to this treasurer's 

bond situation? 

MR. ALE:XAi'\!DER FOSTER: Well, of course the over-all 

suggestion that I intended to make I think would be 

applicable with equal force to the other offices. 

MR. WEBBER: Why don 1 t you go right ahead.'i: 

MR. l"OSTER: I was going to suggest, if it was all right 

wlth you, that I would like to defier that until you have 

heard the other thoughts you have in your mind, then I 

can try and weave them all in together. 

lv[R. WEBBER: I think we have reached the point now so the 

committee is pretty familiar with the whole problem, 

and I think we can go right along with your ideas now. 

MR. !POSTER; Well, I listened with a good deal of int ere st 

to your suggested report, and I think any suggestion I 

could make would boil itself down to perhaps one proposition, 

and that is the question of faithful performance bond 

on your of:t'iclals and department heads, that is policy-making 

appointees or elected officials. These people are required 

to take an oath of ofi'ice that they will in substance 
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faithfully perform the duties of their office, and 

ever since bonds have been required of public officials 

it has followed that form of oath. It is an undertaking 

that he will comply with the duties he assumes and faithfully 

discharge thern in substantially the same words as the oath 

he took. 

I for one would feel that I would be ill-advising ;you 

people if I were to suggest anything but a faithful per­

formance form for public of f'icials. Now to be sure, the 

eBperiencs of the companies has been in the past that most 

of the losses arising out of public officials come from the 

dishonesty hazard which is involved, yet at the same time 

an official may cause a loss, he may cause a loss to the 

State -- let us leave surety out of the picture -- he may 

cause a loss to the State, he may cause a loss to individuals 

in a manner other than stealing the money or other property 

which may come into his car. He can misperform his duties 

to such an extent a loss would result or he can fail to 

perform those things which he is under obligation to perform 

or fail to do those things which he is under obligation 

to do to such an extent that loss will result; and inasmuch 

as you are considerine; bonding these people it would seem 

to me to be better to go out of the way and get the greatest 

or the maximum protection available to tb.e State on these 

officials. 

Now with respect to subordinates, I quite agree with 

you that perhaps the best coverage or the most desirable 



20 

under the circumstances, would be limited to the fidelity 

hazard, but I do not think you need consider abandoning 

the public off'icial coverage for your policy-making officials 

simply because you fear the fact that he may require or 

his subordinates an equivalent bond out of precau~ion 

against the possibility of his responsibility for an act 

committed by the subordinate. The unfortunate part of 

that condition today is that all too often the public 

officials have little or nothine:, to say about the subordinates 

who are in their office. We all know how many subordinates 

get their aqpointrnent through political exigencies, and, 

at the same time, civil service regulations and requirements 

have progressed to such an extent that an official has 

little or nothi.ng to say about the minor clerks in his 

office, and under those conditions it is imposing upon 

him a rather harsh obligation to ma1rn him responsible for 

their malfeasances or misfeasances. But I think in order 

to overcome that it is not necessary for you to abandon 

the maximum protection on the official himself. I would 

think that some statutory absolution of the official from 

responsibility from his subordinates let the statute 

clearly show the orficial is not responsible for the acts 

of his subordinates, that is not. personally responsible 

for them -- and you could thereby get around this fear 

that you have about imposing upon him that responsibility 

through hi f., off 1cial bond. It would seem to me that if 

the responsibility is there it is the:ce, 1vhether you have 



21 

a bond in the faithful perf'orrnance form or whether you 

dont. The obligation on an official to perform llis duties 

does not come into being by reason of the fact that he 

signs a bond: it comes into being by reason of the fact 

that he talrns an oath that he will faithfully perform the 

duties of his office. Now the bond is not primary: it is 

secondary; it follows the oath, and there is not any e;reater 

responsibility through the bond than there is through the 

oath itself. In other words, if you had an official with 

sufficient independent means, let us say you had a man who 

is worth hal:f a million dollars, worth enough so that he 

would have independent means far in excess of any surety 

obligation he would have to sign, he would have that 

responsibility on his own shoulders regardless of the 

amount of bond you require of him or re5ardl0ss of the 

form of that bond. The mere fact that you require of him 

or anybody else a di Bhonesty form of bond would not absolve 

him from that individual responsibility if he had the 

means to respond. 

So that I would like to sug13est that you absolve hirn 

from that responsibility by the statute and then require 

from him a bond which follows the oath he talrns, that is 

a faithful performance obligation. If you take less than 

the maximum protection, it seems to me almost like cutting 

off your finger in order to clip your fingernalls. You 

have taken an extreme measure. 

Now so far as the State Treasurer is concerned, the 
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Constitution require,s that he shall furnish a bond for 

the faithful performance of the duties of his office, 

and then the statute 3oes a considerable distance beyond 

that and it sets out in detail he is responsible for the 

failure of his subordinates. 

Now perhaps you could overcome the pr·o~lem with which 

you are confronted by lettin1::: the State Treasurer and 

your other offic1als give a faithful performance obligation 

but then absolve them from responsibility for the duties 

of their subordinates, protecting yourself by the require­

ment that certain subordinates who have money or other 

property in thcdr custody or who may have access to money 

or other property be bonded in such an amount as you people 

think necessary, or those to whom that duty should be 

delegated if necessary, in fixi those bond amounts, and 

then those subordinate people be bonded either with an 

individule or a schedule fidelity form, dishonesty form. 

MR. WEBBER: Now practically, Mr. F'oster, might it not 

work thiB way very easily: I a,rn going to say that in 

probably the majority of cases a great deal of the work 

is actually transacted by the subordinates: the amount actually 

taken upon themselves by the heads of the departments 

varies of course in the indlvidua1, but that comes pretty 

near being a true statement. Now if the head of the 

department is absolved from any responsibility for the 

failure of the subordinate and the subordinate knows that 

the only risk that he is under of being sued by a bonding 



company for default is on the basis of honesty or 

fidelity, and only failure to discharg~ a duty is involved, 

no honesty or fidelity is involved, it would be very, very 

simple for a loyal subordinate and many of them if not 

all of them are quite loyal -- to admit that the head of 

the department said, 11 Now, Agnes, you take care of that. 11 

And Agnes says, 0 Yes, I will, 11 and Agnes didn't. The 

responsibility has been properly delegated to the subordinate, 

the head of the department is then absolved, the subordinate 

cannot be held for failure on the basis of performance, 

no lack of honesty and fideltty is involved,and there is 

no recovery. It is a perfectly possible and feasible 

racket, and we have seen instances in the State House over 

and over ae;ain of extreme loyalty on the part of subordinates 

to department heads. So we end up with a meaningless 

faithful perforrnance bond from the head of the department, 

which carries with it as a burden the fact that every 

head of a department who is on his job -- and they are 

all going to be much more conscious of this bond situation 

than they have before -- is going to require a faithful 

performance bond -- no, that does not follow, because 

you have taken care of that with your absolution, you 

would eliminate faithful performance bonds running from 

the subordinates to the heads of departments. But my 

first little story I told is still in the picture. 

MR. FOS111:.GR: I suppose that the conditions you outline could 

come about. There is nothing in your present proposal 
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would overcome that condition nor circumvent it: if 

your suppositious set of facts could come about with 

one forrn of bond it could come about on the other. 

We are stating here that you cannot consider every possible 

set of circumstances$ Surety people generally do not like 

to talk about these things, but there are and have been 

numerous cases where we were stuck in qy.ite substantial 

amounts on officials who did not perform their functions 

in a proper way. For instance, there is a case which I 

think is still pending out in one of the larger communities 

of the country in which a county treasurer took some funds 

which were obtained through a refinancing operation and 

pro-rated those funds over all of the bondholders. A 

little bit later on it was determined that instead of 

pro-rating the funlis he should have paid off certain bonds. 

How those bonds were to be determined or how it was to 

be deterrni.ned which were to be paid off I do not know, 

whether it was by lot or serial number or what, but at 

any rate the companies got themselves involved in very 

substantial hazard by reason of that ciondi tion. Now 

there wasn't any stealing of funds. Presumably the fellow 

approached the task with the proper frame of mind and with 

some degree of diligence but apparently not enough. Nobody 

stole any money. Be just paid the money to the wrong 

people, that is all. Now before they get through out 

there some surety companies are going to hs.ve to repay it. 
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There is another case which comes readily to my 

mind of an official -- and this happened to be a town 

official, but I think the example is good in any event 

who purchased certain things which were necessary to the 

community out of public funds but without securing prior 

approve,l of his governing body, and the company on his 

bond was responsible. He didn 1 t steal the money: every 

nickel that he claimed was spent was actually spent, and 

the unfortunate part of it was that it was spent for 

public purposes and the community had the benefit of every 

nickel that was spent, and still because he didn 1 t comply 

with the requirements of the statute in the spending of 

the money he was held responsible. 

Then there is a case going into the other extreme -­

this happens to be a sheriff's bond, but the dereliction 

could have been committed by anyone -- the sheriff' refused 

to break up certain gambling devices. which had been called 

to his attention as being in existence within his community. 

There were some coin machines or something like that. 

Somebody called on the sheriff and told him these machines 

vJere at a certain location and requested him to go down and 

break. them up, and he di.dn 1 t and suit was brought against 

him and he was found to be responsible. There you get 

the cases of non-feasance and misfeasance, the misfeasances 

innocent ones. Of course the non-feasance wasn't an innocent 

one, but at the same time loss resulted which was not a 
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loss through any dishonesty, no larceny, no embezzlement, 

no peculations, still there were losses to the communities. 

Now it is just as impossible to sit here and conceive 

of the conc5-i tions which are likely to arise in the 

treasurer's office or in the auditor's office, or any one 

of the officials of this State, and try to determine from 

that in advance whether a dishonesty form of bond would 

or would not have covered it. But we do know that the 

greatest hazard involved in the official bond is the 

dishonesty hazard, and we also know without any uncertainty 

that there is a hazard in addition to that t- it is a 

di shone sty hazara. plus. Now as long as the plus hazard. 

is there and as long as we deem it necessary to have an 

official bonded, why not go all the way and get him bonded 

all the way? 

MR. WEBBER: In every one of these situations the bonding 

company has to pay and them the bonding company turns 

around and sues the fellow for its reimbursement up to the 

extent of' his means, so when you compel him to give that 

faithful performance bond you subject him to a rnonete,ry 

risk which I believe is greatly enlarged over what his 

normal risk is, because the bonding company in any event 

will always proceed a&~ainst him for reimbursement, whereas 

if he is not compelled to give a faithful performance bond 

llLNM no bonding company is subjected to loss because of 

pure lack of judgment or whatever it may be. But without 
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dishonesty he is not subjected to a monetary risk; and 

I am going to say that in the large number of cases, 

practically all that will happen to him is that he will 

either be fired or his resignation compe,11lled, which 

undoubtedly he is entitled to have happen to him, but 

he will not be punished further. I think it becomes a 

very important matter of policy as to whether, in the ab­

sence of dishonesty or infidelity, the State of Maine wants 

to subject its department heads, as long as they act in 

good faith, to that additional monetary risk which they 

get only by giving a faithful perfonnance bond. 

J:l<'.fR. B.,OSTER: I disagree with your argument in this respect: 

It is not the bond which obligates the official to the 

hazard: it is the oath of of.i:'lce he takes. 

MR. WEBBER: Teclmically that is true, Mr. Foster, but 

practically it is not. 

MR. FOSTER: The reason lt is not true in a practical 

sense is because for the most part the pursuit of an 

individual is too d1fficult an undertaking. Where there 

is a surety in the picture people go to the surety -- and 

that is rlghtly so, that is why the surety is there --

the surety 1s there to guarantee what the official possibly 

may not be able to guarantee. 'l'hat is why in my fupening 

statement to you I suggested looking at thls thins from 

the point of view of the man with adequate means, if you 

had an off:icial who was worth a sufficient amount of money 
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so that this thing would be an obligation on his independent 

means. Now unfortunately you do not get o!'f'icials of 

that character. I do not know I cannot speak disparagingly 

of your officials of the State of Maine, I don't know what 

their financial ability may be, bu, t generally speaking you 

do not have millionaires holding public office. 

(Off record) 

MR .• FOSTER: If you had such a man, the obligation that 

he would. have would not come by reason of the fact that 

he sie~ned a bond: it would be there by reason of the fact 

thB,t he took an oath of office. 

Now coming back to the responsibility of the individual, 

I am not entirely satisfied that it is wise public policy 

for an official to find himself free of any responsibility 

for misfeasance in the conduct of h:is office. I do not 

think that any man should undertake the performance of 

a public function with his mind free and clear of a;ny 

concern over what might happen to him if he did not do 

his job right$ I just don't believe that is good public 

policy. 

MR. WEBBER: ·well, :Mr. Foster, is it e;ood public policy 

to free and relieve him from responsibility for what 

his employees do? 

MR. FOSTER: It is to this extent: If he has not any 

control or if his control of subordinates is either slender 

or remote, it is pretty harsh on him to ask him to be 
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responsible for their acts, yet it is not harsh to ask 

him to be responsible for his own acts. 

MR. :FAYSON: May I go "oack to your illustrations for a 

moment, Mr. Fo ster<i' I know ;you didn I t intend to give 

every illustration you could of where a faithful performance 

bond might be usefulJ but you gave three illustrations, 

two of which I think would be covered by the treasurer's 

faithful performance bond -- the first one was a treasurer 

and the second was another town official -- but the treasurer 

certainly would have been liable for expending money he 

wasn't authorized to expend, so that the treasurer's 

faithful performance bond would have covered there. Your 

third one couldn 1 t hap_pen to the State of Maine, because 

the State cannot be sued for nonperformance by an official. 

MR. FOSTER: Yes; but an official might be sued if what 

he did or failed to do resulted in damage to an individual. 

MR. PAYSON: Yes; but the State has no loss there to 

protect itaelf against; and in the other two cases the 

treasurer's bond would have covered because the treasurer's 

bond has to be a faithful performance bond. 

IvlR. FOSTER: One of the cases I cited, the first one, the 

refinancing operation, was a treasurer. 

MR. PAYSON: But the treasurer would have been liable 

on his bond, because if there was no authDrization for 

the expenditure then the treasurer certainly was responsible. 

MR. FOSTER: That is right. I didn't~ cite those examples 
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in any sense of limiting the demonstration to the par­

ticular bonds involved. 

MR. PAYSON: Yes; but in the first two cases the treasurer's 

bond would cover» and in the third case there would be 

no loss to the State anyway. 

MR, ]:<'OSTER: Those were simply to show there was a hazard 

beyond the dishonesty hazard. 

MR. WEBBER: Of course you noted we recognized that exposure 

in our statement here and dealt with it on the basis of 

the State becoming a self-insurer on those risks which 

we thought might be relatively few in number. 

I have developed all I th.ink I hav.e on this subject. 

(Recess) 

MR, WEBBER: I think perhaps Mr. :Mossman and Jv:r. Hayes 

may have some comments or discussion with Mr .. ~ Foster. 

MR. MOSSMAN: Well, I have two thoughts r-:- there was one 

point I was talking about with Don during recess: I am, 

for example, now Commissioner of Finance here and was 

Controller, and the Controller definitely has charge of 

all the accounting for the State and a heavy responsibility 

as to the expenditure of State money. 

Now I came in here from p:r'ivate buslness. If I had 

a similar job in private business it would be about half 

as difficult as that job is. In private business a 

question would come up to me and I would use my judgment 

on it and that is the answer. Here I cannot do that. 'rhe 
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question is: What is the law? And you have the burden 

of keeping within all of these laws and doing a ,job you 

would do outr:Jide probably for more money. Now why should 

I, assuming I am capable of holding a job like that outside, 

come in here and take a job that is more difficult and 

probably pays less money and has this tremendous liability 

attached to it on top of it? You are making it very 

unattractive for capable people to come in as public 

officials when you have this faithful performance hanging 

over them all the time. Isn't it the poorer calibre of 

man who would take that job, and the high type of man 

would just shy away from it'? 

MR. F'OS'l'ER i Well, of course the fundarnentBJ. difference 

between public office and private business is that public 

office is a trust. In private business you go out and 

you malrn your own decisions, you pursue your own judgment. 

If your decisions are wise and your judgment is good, you 

are coing to malrn a profit. In the conduct of public . 
of flee we are not interested in profit: we do not undert2lrn 

our duties with any profit motive in rnina_, and, in addition 

to that, we do not handle our own funds: we are not 

handling our own businesB, vrn are b.andling somebody elze I s 

business. Your losses in private business are your own. 

lVIR. Ivl0f3SJ\1AN: Not in a corporation. 

MR. B"OSTER: Yes they are, to the extent that you are an 

employee of the corporation. The corporation is operated by 
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its board of directors who in turn represc"jnt the stockholders. 

It is a step removed from the privately-owned business. At 

the same time, the difference between that and public 

office is so great there is hardly any comparison. Then 

bear in mind here is one other thing: jfou are employed by 

a corporati.on and have the management of that corpor•ation, 

or, if it is not a corporation, if it is an individual 

employer, if your employer does not like the way in which 

you are conducting yourself you get your wall{ing papers 

tomorrow morning. That is not so in public life. 

CHAIRiVLA.i.1! DO/'i: It happened here tv10 years ago: thE3y got 

their walking papers the next morning • 

• F'OS'l'EE~: Yes; that was an unusual case. Rut, barring 

an unusual case of that nature, if I am thinking of the 

one you are, that does not happen. 

IvIR. M0:3SMAN: It happened here this year aEi a matter of fact. 

MR. F'Oi3'l'ER: Well, you probably know many men who oonduct 

themselves in such a way that they ·probably could not 

achieve success in private life if they were to conduct 

private business the way they conduct their official business, 

a,nd yet at the i:mrne time l f their conduct is short of 

scandalous you can't remove them. As a consequence, it 

is very necessary that these people be governed not so 

rnuch by their 0 1.'ln judg,n1ent as by the dictates and mandates 

of the Legislature. If a fellow were permitted to conduct 

himself uncontrolled by legislative mandate, I am afraid we 
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would have an awful mess on our hands in public life. 

And so the Lee;islature and those who are in authority 

set up rules and regulations for the conduct of that office, 

and when a fellow takes the office he obligates himself 

to conduct that office according to the rules and regulations 

which have been set out for him, not as he would like to 

do it -- it does not make a bit of difference what he 

would like to do. If he cloesn 1 t want the State Auditor on 

his neck in private business he says "Get out of here, 11 but 

when he conducts himself in a public service, as a trustee 

of not his own funds but the bunds of the public, he must 

·have the :Jtate Audi tor on his neck \vhether he likes it 

or whether he doesn't, and if he may disagree with the 

wisdom of the legislature in setting out requirements for 

him it does not make any difference: he must follow those 

requirements under penalty of suffering for it if he does 

not. So I think that whole thing is inescapable: it is 

just onEi of the hazards in public office, and if' a man 

seeks public office he must seek it with that in mind. 

:MR. WEBBER: Yes; but it seems to me what Jim is aaying 

is this: He says: If I make an error in judgment, not of 

honesty and good faith, I have got anyway the risk I 

am 3oin2~ to be discharged and out of a job, and, second, 

so far aB I hcwe private means, I suppose that I arn 

subject to direct action by the State,if they see fit 

to take it, for my neglisence in the performance of my duty, 
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violation of my oath of officB and so forth, but now you 

propose to add to that a faithful performance bond which 

I know carries w:i.th it not just the chance that I will 

be gone after financially if I make a mi stalce but the 

certainty that a bonding company in all cases will do it. 

MR. B1 0S'l1ER: That is right. 

J\1R. W}:BBER: And he says, !II look on that from a practical 
ll 

viewpoint as beine: a great increase in ri sk,which makes 

a position which is only reasonably attractive to a good 

man -- and we all know that ic so -- rather unattractive 

on the whole. 

IlfJR. FOSTER: Well, fra.nlfly, isn't that just as it ought to 

be? Shoulcln 1 t anybody who seeks public office go into 

public office with a full knowledge and realization that 

he is going to have to pay for the consequences of his 

misdeeds? If he is afraid of these misdeeds, it is far better 

he stay out of public office. 

MR. HAYES: What do you mean by 11 misdeeds 11 
-- you mean ones 

that would mal{e h:i.m liable to a fj_deli ty cornpany---

MR. FOSTER: Let us t~[e it in the broader sense, not 

simply he would have to pay back the money -- there still 

shouldn't be any argument on that -- but let us take 

it in the broader sense: the failure to perform his duties 

or the malperforrnance of them. Now then, so far as the 

certainty of his being called on if there is a bond prewent, 

that to my mind is one of the most desirable things of a 
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bond, because it removes from fellow officials who 

came in with you in the same administration -- the chance.is 

are you have been old pals for a long time preceding that 

and you have full confidence in them and one ~ay you wake 

up to the fact that something hapwened. Now it be.comes 

your responsibility to pursue him for that misdeed. Well, 

you don't like it. He is an old friend of yours, he has 

been a buddy and a pal, and so if you can find ways and 

means of excusing him you are goin~ to do it. Now isn't 

it hif;hly desirable for the State to have a vehicle for 

accomplishing that without putting the onus on the buddies 

and friends of the person who gets himself into trouble. 

Here you have _got a bonding company that is a cold prop­

osition; nobody cares at all about them; they are in here 

and tbey collected a premium to do that very thing; so 

you go to the bonding company and the Btat e is made whole. 

Now then, the fellow who committed the misdeed should 

bear the responsibility for it, but let the bonding company 

pursue him. Why should you get yourself all tangled up 

in it? Gentlemen, if there is any feature of bonding 

that I think is desirable that is one, because it removes 

from the shoulders of officials the responsibility of' 

doing these nasty, dirty little tasks which have got 

to 'be done. 

MR. HAYES: Right alone: that line: in connection wi
1

th 

municipal aud.i t worl:: .• our department has taken a very 
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strong stand against personal surety bonds for two 

reasons: One reason is because so often the sutety is 

no good, but the major reason has been in small tovms, and 

the lare;er places too, there is a very strong disinclination 

to proceed against personal sureties which does not exist 

anywhere near as much in proceeding against a bonding 

company, which is the same principle you are bringing 

out there. 

MR. l?OSTER: It is simply a different approach to the same 

thing. 

MR. HAYES: One question that comes to my mind, Mr. Foster: 

I have had a good deal of connection with insurance ever 

since I 1,Jas a youngster, and I have come to feel that the 

insurance premium is a pretty good measure of the hazard: 

in other words, when they jump the inaurance rate on 

y.our house it is time t,o put on some more ,insurance, not 

to cut it out, because the insurance cornpanie s have got 

the hazard rerftuced right dovm to an actual me asurab:Le unit 

or they go bust, and to my mind it is the same thing in 

surety, and if from a practical standpoint the ~overage 

of a faithful performance bond is worth more to the people 

on the receiving end why isn't it a bigger hazard to 

the bonding cornpanie s and why do they continue to write 

it at exactly the same price? 

:MR. F'OSTER: If I may have a word to say off the record, 

I shall endeavor to answer that quest ion. 

(Off record discussion) 
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1YIR. PERKINS: Mr. Foster, you say on public off'icials 

it has always been the custom to give a falthful per-

formance bond. Now I can see from that they have never coded or 

segregated their experience on the dishonesty type of 

bond, in which event, not having any experience, they would 

use only one rate. For instance, if they have not got 

their business segregated, and there has got to be an 

exposure to determine the rate, and they only use one 

rate for both forms. 

MR. HAYES; .And, as I understand, in ef feet no matter 

what form we buy we get a faithful performance bond. 

MR. FOSTER: That is true: whatever form you buy in Maine 

the surety would be a faithful performance obligation. 

If by statute you prescribe some other form then you would 

probably get what the statute requires. 

Jf!R. HAYES: So in effect when you buy a faithful per­

formance boncl you are paying 1eizrs than it is worth, and 

when you are buying an honesty form of bond you are paying 

more than it is worth? 

MR. F'OSTER: I do not so understand. 

MH. HAY.EB: Mr. :Perkj_ns said they had not coded their 

cases enough so that they had a measure of the separate 

hazard on the two forms. 'When you are buying a faithful 

performance bond you are paying too low a rate» and when 

you buy a fidelity you are paying too high a rate, because 

you are paying the average rate for both of them. 

MR. FOS'l'ER: No; that vrnuldn I t follow, because on public 
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officials there has been no honesty form, with the 

possible exception of subordinate employees there 

may be instances where the honesty form was taken there. 

Let us limit our discussion to the official himself so 

we wont get confused. On the official himself there has 

been no 1Jond writ ten other than the faithful performance 

form, and where a bond other than the faithful performance 

form was written the courts have pretty generally said 

"your o"Bligation is faithful performance regardless of 

what you say in your paper. 11 

(Off record discussion) 

MR. WEBBER: Suppose, Mr. Foster, that we should put the 

mandate into the law which only required honesty and 

fidelity and were unique in doing it, might we not than 

be in a proper position to say that because we are unique 

and because this mandate is in our law and you are not 

subject to any risk of recrimination by the court we 

are candidates for a lower rate and should be considered? 

¥JR. PERKINS: F·robably it would be just about a nickel 

or ten cents off. 

MR. FOSTER: As I said to you before, I have nothing to 

do with rates; our organization does not consider rates 

at all. Rates for the cornpanie s are fixed by the rating 

bureau. 

(Off record discussion) 

MR. WEBBER: Jim, you said you had two thoughts, and you 

developed one of them. What was the other? 
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MR. MOSSMAN: The second was that the ramifications 

of this faithful performance bond seem to be rather 

broad. Would this be true? As this law is set up now 

the Commissioner of l<.,inance and the State Auditor establish 

the amount of the bonds. If those are faithful performance 

bonds and the bonding company -- let me see -- if a 

subordinate does something and we collect on his bond 

and also on the bond of the department head, does the 

department head have any comebaclc on us for saying that 

the bond of his subordinate was not set at a sufficient 

amount? Is there a liability attached to the simple 

fact we specify the amount of the bond? 

MR. FOSTER: No, I would not think so. After all, the best 

you can do is exercise good judgment. If you exercise good 

judgment, that ought to be the encl of your job. But 

that brings you into a field that I thought perhaps this 

committee would see its way clear to wind up or terminate 

or setLle one way or another, and that is the very thing, 

you point out If an off1cial is going to be held 

respons1ble for his subordinates, then of course that 

official ought to be the fellow who sets the bond 

penalty on the subordinates: if it is his responsibility, 

then ait the same time he ought to have the concurrent 

privilege of fixing the limit of that responsibility, 

and the State Auditor or no one else should go into office 

and say this fellow is going to have a ~tsooo bond when 

as a matter of fact the official thinks for his own protection 
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he ought to have a 1~50 1 000 bond. So that concli tion 

ought to be clarified by the pursuit of this proposal 

which was suggested: let the official not have that 

reaponsibil1ty, let those people be independently bonded 

to the State. 

:MR. :PERKINS: But you cannot do that on the Treasurier I s bond. 

MR. FOSTER: Not under the present statute, but if that 

statute were revamped probably you could. 

MR. PERKINS: Then the treasurer coming in undoubtedly 

would be on hls toes and say, "I have got a ~150,000 bond 

and everyone in this department will have a :~150,000 

bond drawn to me • 11 

MR. FOSTtm: Not necessarily. 

MR. PERKINS: But he could say that, and, under the circum­

stances, why couldn't he get away with it? 

MR. MOS8MAN: As a matter of fact, he could still do 

that and Y1ouldn 't be fully covered if they went over 

:friSO, 000. 

lVlR. PERKINS: Under the circumstances he might want a 

two million dollar bond. on the deputy treasurer. 

MR. FOS'!'ER: It is not likely he would do that unless 

he was fearful of his independent means. 

:an. l'ERJGNS: Supposing you have a man with independent 

ii I means of ri500 ,000, he wouldn t viant to be treasurer of 

State. 

MR. FosrrER: What he would want to do is set up the 
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mechanidal operation of the office so few people could 

get to the cash register to get their fingers in and 

bond them pretty heavily. 

:MR. PERKINS: What Jim brings up, if he and Mr. Hayes go 

in and say what the bond shall be and I am Treasurer of 

State and something e;oes wrong and they collect under my 

bond, I am going to sue those guys, and I think I can 

collect if they have got anything. 

MR. FOS'TER; You get yourself ca:eried around in a vicious 

cycle, and it is pretty hard to tell where you are going 

to wind up, on account of the terminal velocity. 

1111.;R, MOSSMAN: That seems to be the difficulty about this 

thine; that is before me, this faithful performance thing, 

there doesn't seem to be any terminal velocity at all. 

MR. li'OST1£R: Aren't you a trifle confused~, Aren I t you 

assuming the obligation arises out of faithful performance 

on the bond rather than the obligation which the fellovi 

hac:1 entirely independent of the bond'? When a fellow 

takes h5.s oath of office he has got that obligation whether 

there is a bond there or whether there is not. 

Now let us leave the bond out of the picture entirely. 

If a fellow takes his oath of office he is obligated to 

all of these hazards: the bonci neither adds to nor detracts 

from that obligation: the only thing the bonc:L does in 

this picture, it facilitates collection on the obligation, 

but the obligation is there. 
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Iv.lR. WEBBER: But the obligation in the absence of the 

bond, Mr. Foster, as a practical matter, is not enforced 

to the extreme limit. 

MR. :F'OSTER: I do not think you should propo ee to legi s­

late on the shortcomings of what may have happened in the 

past nor upon the assumption you are pever going to have 

a man in public office in this state who is not independently 

able to take care of these things,9r when the time to 

enforce them comes around you presuppose the official 

who iB obligated is goine, to be derelict in the penflormance 

of his duties. I do not think that is a proper premise 

for the approach to this problem. I do not mean to be 

critical, but I have felt that was the thread tha:b ran 

through your proposal. You have said, 0 In the past we 

have had practical experiences with the fallacy of 

enforcement. Now lbacause somebody in the past has failed 

to enforce why have it?" Is that a logical approach to 

the problem? 'I'he f allure of an individual to endorce 

was certainly entirely apart from and tangent to the 

obligation. I don't know why they didn't do it. You 

may knovi. But, as far as I am concerned, it didn I t 

make any difference why they didn't do it: it should have 

been done. 

MR. vJ EBBER: I think it 1 s based on the element of hurua,:n 

nature, ad hurn/:J.,n nature doesn't change. 

MR. l:POS'I'ER: Well, if you arguing human nature, then let 

us go ba,ck over a much broader fitald than you have here. 
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I do not know how far back public officials have been 

bonded. Corporate suretyship has been in existence for 

perhaps seventy-five years. As an industry it is an 

infant one, and yet beyond the day of corporate suretyship 

officials have been required to be bonded. The suretyship 

of people of trust is referred to in the Old Testament, 

so in all p:cobabili ty there was a suretyship way back 

many thousands of years ago. 

Now if that is any test of human nature, then the 

answer seems to be that human nature has found the necessity 

for this thing and has found lt advantageous, rather than 

the unfortunate experience that you perhaps have w:ttnessed 

up here. May you not assume that ·the experience you have 

had has been an exception rather than the rule'? I have 

seen many in:=,tance s where they have turned bitter cold. 

on these things and they have gone out for the last ounce 

of blood, and \vhen I say gone after blood the;y went after 

it, because I have been on the bitter end of some of 

these cases. 

MR. ViEBBER: What I say is I thinlr there rnj.ght very well 

be other' people besides myself who vrnuld have this personal 

feeling -- and it is purely personal vii.th me -- if the 

man who has chare;e of state purchases, and this example 

has been used before, should become aware that the price 

of coal, for example, was probably goin1:5 up and he failed 

to place the order soon enough to get the coal before the 
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price went up, I can conceive that it mif;ht be perfectly 

proper to cause him to be removed from office for a 

dereliction which might result in quite a loss to the 

State of Miine, but my personal makeup is such I would not 

personally approve of suing him for the difference in 

price that was lost as lone; as he has not put any money in 

his pocket. rrhere are people who draw that line, and. that 

is what happens practically. 

MR. l't'OSTEH: On the other hand, if he did it because he 

was playing favors with some of his pals and no rnoney came 

into his pocket but money carne into somebody else's pocket, 

I don't see any reason why he should not be made to suffer 

for it. 

lVIR. ',TSBBER: You are inj eating another element, but 1 am 

confining it to pure failure in the exercise of sound 

judsrnent. 

MR. F'OSTi.<:R: If it were pure failure in exercise of sound 

jud2_:,rnent without any statutory inhibition, probably he 

would not be responsible. I do not know of any case where 

an official has been responsible for incorrect judgment 

if he exerciGed. that judcrnent in a free fashion and honestly 

approached his problem; I do not kno 1
,/ of a.ny inr:,tance, and 

I do not think our courts would ever hold a man responsible 

f'or incorrect j udrnnent 
l '--..,) 8-

MR. HAYES: I think Mr. Webber did not have the idea of 

incorrect judgment: it vias a case where he failed to exercise 

correct judgment: The price of coal was gotng up and. he 
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over the ball game he did not place the order. 

MR. FUSTER: Of course if he deliberately walked out on 

his duties, then I think he ought to be held responsible, 

but if he had the alternative of ordering coal or not 

ordering coal and the price went up, I do not believe that 

ho i:ihould be held responsible; but if he does not act in 

the face of concUt1onc which he knowG of and which would 

impel an Ol'dina,ry rna,n to act in the conduct of his private 

affatrs, he should be held.. Of course we are cliscu ssing 

a lot of' hypothetical cases and reaching concluaions that 

the court might not reach, but I do not know how else 

you cEm approach the problem. 

MR. Let me ask you th:i.s quite practical a,uestlon; 

you and Devlin both I ·would like to draw into this. 

Suppot3e af'ter this committee ftives very careful consideration 

to all these many arguments on both sides of this 

pr1oposi tlon they should decide to go fon,1ard wlth an 

honesty and fidelity coverage and exclude the falthful 

performance and carry out a, progra,m similar to the one 

outlined, would thiB be of such concern to t.11e bonding 

companies that they rnlght be expected to oppose in the 

Legislature such leBislation? 

. foster: I don I t know. I arn frank to tell you I 

don't know. We talked about this to some extent, I conferred 

with l'1r. Lewis, l'resident of the Rating Bureau, and in 
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public officia,ls, underwriters and companie e., and it 

seemed to be the unanimous opinion of all for me to 

recommend to you, either in writing or in person, that 

anything short of a faithful perforrnanc0 bond for public 

officials would be_ a disservice to the State. Now whether 

or not they would feel that way and go to tb.e extent of 

opposing a recommendation of that character, I am frank 

to say I don't know. 

CHAIRMAN DOW: Could I tal{e that one step further, taking 

your sarne illustration: Supposing this committee did 

recommend it and, regardless of opposition, it became 1av1, 

would the /3tate have any trouble in buyins those bonds'? 

NR. DEVLIN: As an underwriter, I would say no. 

CHAIFWlAN DOW: You would be in quite a pickle if' you c:Ud 

that and no one would play ball with you. 

MR. F0:'3TER: Let me make this clear: What I hope to achieve 

here l
. c< ,, not any effort on my part to sell you people a 

bill of goods: 1 am trying to give you my honest opinion 

of what I believe to be the rlght path for you to pursue. 

I thin1;;. I have demon:3tr·a.ted from what I have said that 

nothing I have said would be of particular adva11tage to 

any c ornpany or any group of' companies. 

CH1URRJY1AN ·DOW: I recognize that, and. J thinlr the committee 

does. What we vianted waB information and the viewpoint 

of a man who knows hiB business along that line. 

MR. WEBBER: Of course, Mr. Foster, if ·vie follow your program 
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we have either got to accept multiplicity of premiums 

involved in the head of the department requiring bonds 

from his employees to him or the absolution of each 

department head from the failure in the exercise of their 

duties on the part of his subordinates, which may or may 

not be sound public policy. 

MR. FOSTER: You are proposing that anyhow, except in 

a different way. You are proposing to go farther than I 

have recommended. You are proposing to tctke from subordinate 

employees a dishonesty bond; you are proposine; to take 

from officials a dishonesty bond, assuming the off'icial 

has no responsibility beyond the dishonesty responsibility. 

Now that ls farther than I have suggested you g,o .. I 

have suggested you go all the way on the official, not 

two-thirds of the way or not nine-tenths of the way, but 

go all of the. way on him, and then take f.rom his employees 

the very self same thing you are proposing to talrn, the 

di shone sty bond, but bee au se there may be a gap betvrnen 

the tirn you have bridged that gap for the official oo 

that he does not have to bear> that responsibility. 

MR. WEBBKCt: By absolving him from responsibility for 

wh~t his employees do or do not doi 

MR. FOSTER: That is right. Now you believe you have 

ace ornpli shed that same thins or it mitsht not exist when 

you propose two dishonesty bonds. 

:MR. WEBJ3ER: Well, we believe this: that the heads of our 



departments will not require a faithful performance 

bond running to them from their subordinates if they 

haven't had to give one themselves. 

MR. F'OSTER: Perhaps you are right. 
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MR. WEBBER: It is the bond that scares them, not the 

oath of office. 

MR. PERKINS: In either event you are breakine; the oath of 

office. 

MR. FOSTER: No, you wouldn't break the oath, because 

the oath has limitations in the statute. You say you 

will perform the duties of your office. 

MR. PERKINS: That covers everything in the department. 

MR. FOSTER: Yes; but implicit in the oblie~ation is 

compliance with the statute. If the statute says you do 

thus and so when doing sornethine~ and you comply with that 

statute, you haven't violated your oath. 

MR.I'ERKINS: I am absolving my clerlrn or they are absolvine; 

me for the acts they do. 

MR. FOSTEH: No they are not. 

MR. PER.r'CINS: If you have a fai tbful perforrna_nce and 

dishonesty bond on them and you put it in the statute 

that I do not have to be responsible for their acts. 

MR. FOf:iTER: Don I t think of it in terms of you absolving 

them or their a1)solving you. The Legislature is the 

supreme authority under the Constitution, and out of the 

Legislature they define the hazards which you as a public 

offic1al shall take, and they sa,y this shall not be a hazard. 

Perhaps I have used the word 11 absolve 11 unfortunately; maybe 
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it should not have been there. 

MR. WEBBER: I think maybe I used it first. 

MR. FOS'I'ER: To 11 absolve 11 presupposes nornething that is 

there. Now we are not going to legislate after one of 

these thlngs happens and ask for a release. 

MR. WEBBER: It negatives the responsibility. 

MR. F0S11ER: What you want the legislature to do is say 

from now on you do not have this responsibility you had 

yesterday. 

MR. WEBBER: Has anybody else any questions'? If not, we 

thank you very much Mr. Foster, and Mr. Devlin and Mr. 

:Perkins. 

MR. FOSTER: May I malrn one further suggestion I overlooked 

before and that is the subject of cancellation. Under 

the bond form that has been suggested, both your form and 

the one I have suggested, there is no need for a cancellation 

clause, it is a continuous form. If you get these continuous 

forms that run forever and. a day there must be sorne way 

of escaping if there is clanger of a person going sour, 

and ordinarily an obligation running to the State is not 

cancellable unless specific authori.ty is found in the 

statute. 'I1here are. a number of ways of remedying that, 

and I just suggest that whatever suggestions you make you 

keep that in mind, because unless there is a cancellat:i.on 

clause ancl unless it is authorized by statute you may fina_ 

some difficulty with Kt~h the continuous form of bond, 

because sometimes you Eset those bonds running on for a good 
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many years in the future and a person who is perfectly 

all right the day the bond was signed may not be all 

rie;ht ten years from now. 

TVffi. t,fu'B-HER. O tl · I l t " t k , 11~ _ ne more· 11ng neg ec ea· o as you: If 
these two gentlemen, Mr. Hayes and Mr. 1-iossrnan, should 

later come into the position of determining the amount 

of' these bonds and who should be bonded, you feel they 

would be justified when they were estimating the exposure 

in taking into consideration the extent to which internal 

control through the audit depa:rtment and the finance 

department has been increased durinB the last couple of 

years? 

MR. FOSTER: Surely. I can demonstrate that by a simple 

hypothetica,l example. If I am running an office where 

everybody in the office can run up to the counter when 

somebody comes in and either pass out public property or 

take in money, quite naturally I would want every one of 

tho E>e J)eop1_e bonded for the fullest amount of whatever· 

the expo sure may be. On the other hand, if I had a 

cashier 1 s cage and all the monetary transactions were 

conducted through the cashier 1 s cage and nobod.y in the 

off'ice but the cashier and ae,sistant cashier got into 

that cage, then of course you would only need a bond on 

two people, whereas the other way around you would need 

a bond on everyone. The same is true of access to the vault: 

if everybody in the office can walk into the vault, then 
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everybody in the office has got to be bonded for 

whatever you fellows think they might be able to get 

away with. 

(Off record discussion) 




