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COMMISION TO STUDY A LONG-TERM DISABILITY 
PROGRAM FOR THE MAINE STATE RETIREMENT SYSTEM MEMBERS 

DATE: September 30, i992 

TO: Honorable John L. Martin, Speaker, Maine House of Representatives 
Honorable Charles P. Pray, President Maine Senate 

FROM: Lenny Madore, Chair, Commission to Study a Long-term Disability 
Program for the Maine State Retirement System Members 

SUBJECT: Report of the Commission to study a Long-term Disability Program for 
the Maine State Retirement System Members 

In 1991, by Resolve c. 48, the Legislature established the Commission to 
Study a Long-Term Disability Program for the Maine State Retirement System 
Members. Pursuant to its legislative charge, the Commission studied the 
requirements of the Older Workers Benefit Protection Act and of the Mairie state 
Retirement System disability plans, in order to discharge its responsibilities 
to "develop an alternative program ... that approximates the overall cost of 
the present Maine State Retirement disability programs", to "recommend 
modifications to present Maine State Retirement System disability programs as 
determined appropriate", and to "submit its findings with any recommended 
legislation" to the Legislature. 

The result of the Commission's work is two reports, one by a four-member 
Majority and one by a three-member Minority. These reports, with legislative 
amendments implementing each, are attached . 

. The Commission wishes to state its distress at the refusal of the United 
States Equal Employment Opportunity Commission to adopt rules or issue 
regulatory guidance that would have enabled the Commission to consider other 
approaches to establishing a non-discriminatory disability plan having the 
least cost impact on employers and the least benefit impact for employees. T~e 
Commission also wishes to state its distress that the United States Congress 
failed to compel the Equal Employment Opportunity Commission to act and failed 
to extend the effective date of the Older Workers Benefit Protection Act 
pending EEOC action. 

A list of Commission members, a copy of the legisiation creating the 
Commission and a copy of the Older Workers Benefit Protection Act are included •. 

On behalf of all of the Commission members, I wish to express our 
appreciation for the opportunity to serve the State of Maine. 

LM/pjm 
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MAJORITY REPORT 

COMMISSION TO STUDY LONG-TERM DISABILITY PROGRAM 

FOR MAINE STATE RETIREMENT SYSTEM MEMBERS 

The. Commission ·made a lengthy and thorough review of the 
options available to bring the Maine State Retirement System into 
compliance with the Older Workers Benefit Protection Act. Our 
conclusion is that the current plan level should be maintained at 
66 2/3% benefit while eliminating age cut-off for application 
eligibility and moving members to normal retirement only when the 
benefit is equal to or greater than the disability benefit. 

The minority of the Commission recommends an alternative 
method which reduces the disability benefit while eliminating the 
age cut off for application eligibility and moving members to 
normal retirement only when the·benefit is equal to or greater than 
the disability benefit. The minority argues that the reduction in 
benefit level is necessary due to potential additional costs to the 
system of maintaining the benefit level at 66 2/3%. They further 
argue that additional cost violates the intent .one of our 
Commission duties in the legislation which established our 
Commission. Chapter 48, Resolves directed us in part to "develop 
an alternative program which approximates the overall cost of the 
present MSRS disability programs ----" 

The majority members of the Commission are firmly convinced 
that "approximate overall cost" should not be applicable only to 
the state or MSRS costs. We maintain that the costs to future 
disabled members associated with any substantive reduction in 
disability benefits· deserve equal attention and concern. 

Sincerely, 

Steve Crouse 
Maine Teachers Association 

Rodney Pierce 
AFL-CIO (Retired Firefighters) 

ichard Trahey 
AFL-CIO (MSEA) 

William Blodgett 
Maine Association of Retirees 



Legislation recommended by the Majority Report of the Commission 
to. Study a Long-term Disability _Program for the Maine state 
Retirement System Members 

AN ACT to Amend the Disability Provisions of the 
Maine State Retirement Statutes to Comply with the 

Requirements of the Older Workers Benefit Protection Act 

Emergency preamble. Whereas, Acts of the Legislature do not 
become effective until 90 days after adjournment unless enacted as 
emergencies; and 

Whereas, the Older Workers Benefit Protection Act becomes 
effective as to public employers on October 16, 1992; and 

Whereasr the Older Workers Benefit Protection Act requires 
that public retirement plans, including the disability provisions 
of those plans, be non-discriminatory as to age; and 

Whereas, the Equal Opportunity Employment Commission of 
the United States has failed to promulgate rules or issue any 
regulatory guidance as to approaches to establishing a non­
discriminatory disability plan having the least cost impact on 
employers and the least benefit impact for employees; and 

Whereas, the Maine Legislature created the Commission to 
Study a Long-term Disability Program for the Maine State 
Retirement System Members and directed it to develop an 
alternative disability program as provided by the transitional 
language in the Older Workers Benefit Protection Act that 
approximates the overall cost of the present Maine State 
Retirement System disability programs; and 

Whereas, the Equal Employment Opportunity Commission's 
failure to act has severely limited the approaches available to 
the Commission to meet the intent of the Maine Legislature; and 

Whereas, if existing disability p~ovision~ of the 
Retirement System statutes are not amended, there will be a 
substantial risk that such provisions will not meet the 
requirements of the Older Workers B~nefit Protection Act resulting 
in liability under that Act for the Retirement System; and 

Whereas, enactment of this Act will amend the Retirement 
System statutes to conform to the requirements of the Older 
Workers Benefit Protection Act and; while increasing employer 
costs, will preserve or enhance benefits for currently-employed 
and future employees who become disabled; and 

Whereas, in the judgment of the Legislature, these facts 
create an emergency within the meaning of the Constitution of 
Maine and require the following legislation as immediately 
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necessary for- the preservation of the public peace, health and 
safety; now, therefore, 

' 

Be it enacted by the People of the State of Maine as follows: 

Sec. 1. 4 MRSA §1353, sub-§1, as amended by PL 1983, c. 
863, is further amended to read: 

1. Conditions. Any member, who becomes disabled, while in 
service may receive a disability retirement allowance by order of 
at least 5 Justices of the Supreme Judicial Court or upon written 
application to the executive director, review and report of the 
application by the medical board and approval of that application 
by at least 5 of the Justices of the Supreme Judicial Court if 
~he-fe~~ew±ft9-eeftd±~±eft~-a~e-me~~ mentally or physically 
incapacitated to the extent that it is impossible for him to 
perform his duties as a judge, and the incapacity is expected to 
be permanent, as shown by medical examination or tests. The 
examination or tests shall be conducted by a qualified physician 
mutually agreed upon by the executive director and member, at an 

.agreed upon place, and the costs shall be paid by the Maine State 
Retirement System. 

A7 He-ha~-fte~-eemp~e~ed-~he-e~±9±b±~±~y-~eqtl±~emeft~~-fe~ 
~e~±~emeft~-tlftde~-~ee~±eft-t35t,-~tlb~ee~±eft-t-e~-r;-aftd 

B7 He-beeame-meft~a~~y-e~-phy~±ea~~y-±fteapae±~a~ed-~e-~he 
ex~eft~-~ha~-±~-±~-±mpe~~±b~e-fe~-h±m-~e-perfe~m-h±~-dtl~±e~-a~ 
a-jtld9e,-aftd-~he-±fteapae±~y-±~-expee~ed-~e-be-pe~mafteft~7-as 
~hewft-by-med±ea~-exam±fta~±eft-e~-~e~~~7--~he-exam±fta~±eft-er 
~e~~~-~ha~~-be-eeftdtle~ed-by-a-qtla~±f±ed-phy~±e±aft-ffitl~tla~~y 
a9~eed-tlpeft-by-~he-exeetl~±ve-d±~ee~er-aftd-membe~7-a~-aft-a9reed 
tlpeft-p~aee,-aftd-~he-ee~~~-~ha~~-be-pa±d-by-~he-Ma±fte-S~a~e 
Re~±~emeft~-sy~~effi7 

Sec. 2. 4 MRSA §1353, sub-§7, parargraph A, as amended by 
PL 1983, c. 863, is further amended to read: 

7. Change to service retirement. 

A. The disability retirement allowance of a beneficiary shall 
cease a~-a9e-7e,-e~-pr±er-~he~e~e7 whenever the service 
retirement allowance of the beneficiary would equal or exceed 
the amount of his disability retirement allowance. 

Sec. 3. 5 MRSA §17904, sub-§1, as amended by PL 1991, c. 
434, §1, is further amended to read: 

1. Qualification. Except as provided in subsection 2, a 
member qualifies for a disability retirement benefit if he becomes 
disabled~ while in service. 

MAJBEITS 
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Sec. 4. 5 MRSA §17907, sub-§2, as enacted by PL 1985, c. 
801, is amended to read: 

2. Cessation. Payment of disability retirement benefits 
shall continue so long as a person is disabled, except that: 

A. The disability retirement benef~t ceases and eligibility 
for a service retirement begins~ on the last day of the 
month in which the service retirement benefit of the 
beneficiary would equal or exceed the amount of his disability 
retirement benefit. 

f~t 88-~he-ias~-day-ef-~he-me8~h-ift~Whieh-~he-~8~h 
a88ive~sa~y-ef-~he-be8ef±eia~y~s-8e~mai-~e~±~eme8~-a9e 
eeetl.~s;-e~· 

frt 88-~he-ias~-day-ef-~he-me8~h-ift-whieh~~he-serviee 
~e~±~eme8~-be8efi~-ef-~he-be8ef±eia~y-wetl.id-e~tl.ai-e~ 
exeeed-~he-ametl.8~-ef-his-d±sabiii~y-~e~i~eme8~-be8efi~7-if 
~ha~-eeetl.~s-befe~e-~he-~8~h-a88ive~sa~y-ef-~he 
be8efieia~y~s-8~~mai-~e~±~eme8~-a9e; 

Sec. 5. 5 MRSA §17924, sub-§1, as amended by PL 1991, c. 
434, §2, is further amended to read: · 

1. Qualification. Except as provided in subsection 2, a 
member qualifies for a disability retirement benefit if 
disabled~ while in service. 

Sec. 6. 
409, §§ 8, 

5 MRSA §17929, sub-§2, as enacted by PL 1989, c. 
12, is amended to read: 

2. Cessation. Payment of disability retirement benefits 
shall continue as long as a person is disabled, except that: 

MAJBE"ITS 
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A. The disability retirement benefit ceases and a service 
retirement benefit begins~ when the service retirement 
benefit of a person equals or exceeds the amount of the 
disability retirement benefit. 

ldl When calculating the person's service retirement 
benefit, the average final compensation shall be the 
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average-final compensation at the time that person 
terminated active service before receiving disability 
retirement benefits adjusted by the same percentage 
adjustments, if any, that were applied to the disability 
retirement benefits under section 17806. 

ill The person shall receive service credit for the 
purpose of determining benefits under this Part for the 
period following termination of service for which that 
person receives.disability retirement benefits under this 
article. · 

f~t 8ft-~he-~8~h-aftft~Ve~sa~y-ef-~he-pe~seft~s-fterma~ 
~e~~~emeft~-a9e7-as-clef~ftecl-~ft-see~~eft-~~ee~,-stlbsee~~eft 
~:3;-e~ 

f~t Wheft-~he-se~v~ee-~e~~~emeft~-beftef~~-ef-a-pe~seft 
e~tla~s-e~~exeeecls-~he-ametlft~-ef-~he-d~sab~~~~y-~e~~~emeft~ 
beftef~~,-~f-~ha~-eeetl~s-befe~e-~he-da~e-~ft-stlbpa~a9~aph 

f~t-:-

fat Wheft-ea~etl~a~~ft9-~he-pe~seft~s-se~v~ee-~e~~~emeft~ 
beftef~~,-~he-ave~a9e-f~fta~-eempeftsa~~eft-sha~~-be-~he 
ave~a9e-f~fta~-eempeftsa~~eft-a~-~he-~~me-~ha~-pe~seft 
~e~m~fta~ecl-ae~~ve-se~v~ee-befe~e-~eee~v~ft9-d~sab~~~~y 
~e~~~emeft~-beftef~~s-acljtls~ecl-by-~he-same-pe~eeft~a9e 
acljtls~meft~s,-~f-afty7-~ha~-we~e-app~~ecl-~e-~he 
cl~sab~~~~y-~e~~~emeft~-beftef~~s-tlftde~-see~~eft-~~886-:-

fbt Phe-pe~seft-sha~~-~eee~ve-se~v~ee-e~ecl~~-fe~-~he 
ptl~pese-ef-cle~e~m~ft~ft9-beftef~~S-tlftde~-~h~s-Pa~~-fe~ 
~he-pe~~ecl-fe~~ew~ft9-~e~m~fta~~eft-ef-se~v~ee-fe~-wh~eh 
~ha~-pe~seft-~eee~ves-cl~sab~~~~y-~e~~~emeft~-beftef±~s 
tlftcle~-~h~s-a~~~e~e;-aftcl 

Sec. 7. 5 MRSA §18202, sub-§3, is enacted to read: 

~Adoption of OWBPA disabilitv plan amendments. 

~ A participating local district may adopt the amendments 
made by this Act by filing with Board a duly certified copy of 
the vote of the body which would be entitled to approve 
participation under section 18201. In its vote, the body 
shall specify the effective date of the adoption. 

~ As of the effective date of the adoption, the disability 
plan in effect for the employees of the participating local 
district immediately prior to the effective date of adoption 
is amended by the provisions of this Act, which are applicable 
to the district's plan. Employees of the district whose 
written applications for disability retirement are received by 
the retirement system on or after the date on which the 
adoption is effective are covered under the disability plan as 
amended by this Act. 
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~ Non-discriminatory administration of disability plans. 
Regardless whether a participating local district adopts the 
amendments made by this Act, as to applications for disability 
retirement for district employees received by the retirement 
system on or after October 16, 1992, the retirement system 
will administer the district's disability plan in a manner 
which meets the regriirements of the Older Workers Benefit 
Protection Act. 

Sec. a. 5 MRSA §18504, sub-§1, as amended by PL 1991, c. 
434, §3, is further amended to read: 

1. Qualification. Except as provided in subsection 2, a 
member qualifies for a disability retirement benefit if he becomes 
disabled~ while in service. 

Sec. 9. 5 MRSA §18507,· sub-§2, as enacted by PL 1985, c. 
801, is amended to read: 

2. Cessation. Payment of disability retirement benefits 
shall continue as long as a person is disabled, except that: 

A. A disability retirement benefit ceases and eligibility for 
a service retirement benefit begins~ on the last day of the 
month in which the service retirement benefit of the · 
beneficiary would equal or exceed the amount of his disability 
retirement benefit. 

f~t 8fi-~he-~as~-day-ef-~he-mefi~h-±fi-wh±eh-~he-~8~h 
afifi±versary-ef-~he-~ersefi~s-fierma~-re~±remefi~-age7-as 
def±fied-±fi-see~±efi-~~88~ 7-stl~see~±efi-~3t-er 

f~t Bfi-~he-~as~-day-ef-~he-mefi~h-±fi-wh±eh-~he-serv±ee 
re~±remefi~-~efief±~~ef-~he-~efief±e±ary-wetl~d-e~tla~-e~ 
e~eeed-~he-ame~fi~-ef-h±s-d±sa~±~±~y-re~±remefi~-~efie£±~7-±f 
~ha~-eee~rs-~efere-~he-~S~h-afifi±versary-ef-~he 
~efief±e±ary~s-fierma~-re~±remefi~-aget 

Sec. 10. 5 MRSA §18524, sub-§1, as amended by PL 1991, c. 
434, §4, is further amended to read: 

1. Qualification. Except as provided in subsection 2, a 
member qualifies for a disability retirement benefit if 
disabled~ while in service. 
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sec. 11. 5 MRSA §18529, sub-§2, as enacted by PL 1989, c. 
409, is amended to read: 

2. Cessation. Payment of disability retirement benefits 
shall continue as long as a person is disabled, except that~ 

MAJBEITS 
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A. The disability retirement benefit ceases and a service 
retirement benefit begins~ when the service retirement 
benefit of a person eguals or exceeds the amount of the 
disability retirement benefit. 

ill When calculating the person's service retirement 
benefit, the average final compensation shall be the 
average final compensation at the time that person 
terminated active service before receiving disability 
retirement benefits adjusted by the same percentage 
adjustments, if any, that were applied to the disability 
retirement benefits under section 18407. 

ill The person shall receive service credit for the 
purpose of determining benefits under this Part for the 
period following termination of service for which that 
person receives disability retirement benefits under this 
article. 

f~t 8ft-~he-~9~h-aftft±ver9ary-ef-~he-per9eft~9-ftermax 
re~±remeft~-aqe7-a9-clef±ftecl-±ft-9ee~±eft-~7ee~,-9tib9ee~±eft 
r3;-er 

fzt Wheft-~he-9erv±ee-re~±remeft~-beftef±~-ef-a-per9eft 
e~tial9-er-exeeecl9-~he-ametift~-ef-~he-cl±9ab±l±~y-re~±remeft~ 
beftef±~,-±f-~ha~-eeetir9-befere-~he-cla~e-±ft-9tibparaqraph 
f~t-;-

fat Wheft-ealetila~±ftq-~he-per9eft~9-9erv±ee-re~±remeft~ 
beftef±~,-~he-averaqe-f±ftal-eempeft9a~±eft-9hall-be-~he 
averaqe-f±ftal-eempeft9a~±eft-a~-~he-~±me-~ha~-per9eft 
~erm±fta~ecl-ae~±ve-9erv±ee-befere~reee±v±ftq-cl±9ab±l±~y 
re~±remeft~-beftef±~9-acljti9~ecl-by-~he-9ame-pereefl~aqe 
acljti9~ffieft~9 7-±f-afty7-tha~-were-appl±ecl-~e-~he 
cl±9ab±x±ty-re~±remeftt-beftef±~9-tiftcler-9ee~±eft-~8~97-;-

fbt Phe-per9eft-9hall-reee±ve-9erv±ee-erecl±~-fer-~he 
ptirpe9e-ef-cle~erm±ft±ftq-beftef±~9-tiftcler-~h±9-Par~-fer 
~he-per±ecl-fellew±ftq-~erm±fta~±eft-ef-9erv±ee-fer-wfi±eh 
~ha~-per9eft-reee±ve9-cl±9ab±l±~y-re~±remefl~-beftef±~9 
tiftcler-~h±9-ar~±ele;-aftcl 
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Sec. 12. 5 ~RSA, Part 20, Chapter 425, subchapter V, is 
amended by enacting new Article 3-B to read: 

ARTICLE 3-B. Application of Requirements of Older Workers 
Benefits Protection Act to Formerly Available Disability Plans 

§18541. Application of requirements of OWBPA to formerly 
available disability plans. 

In the case of a participating local district having a 
retirement svstem disability Plan other than that provided by 
Title 5, chapter 425, subchapter 5, article 3-A, which plan is in 
force immediately prior to the adoption by the participating local 
district of the amendments made by this Act, a member who is an 
employee of the district whose written application for disability 
retirement is received by the retirement system after the 
effective date of the adoption by the district of amendments made 
by this Act is eligible to apply regardless of the member's age at 
time of application. 

Sec. 13. Application .. 

~- This Act applies to members of the retirement svstem who 
are state employees, teachers or employees of participating local 
districts whose written applications for disability retirement are 
received by the retirement system on or after October 16, 1992, 
regardless whether they are members on October 16. 1992 or become 
members thereafter. 

~ Except as specifically provided in this Act, nothing in 
the Act chanqes anv standard for or requirement of eligibility for 
disability, on initial application or subsequent review, under anv 
retirement 'system disability plan in effect immediately prior to 
the effective date of this Act. 

Emergency Clause. In view of the emergency cited in the 
preamble, this Act takes effect when approved. 

MAJBEITS 
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STATEMENT OF FACT 

This legislation is driven by the requirements of the Older 
Workers Benefit Protection Act (OWBPA), passed in 1990 and 
effective for public employers on October 16, 1992. The OWBPA 
requires that public retirement plans, including the disability 
provisions of such plans, be non-discriminatory as to age. In 
response to the passage of the OWBPA, the Commission to Study a 
Long-term Disability Program for the Maine State Retirement System 
Members was established by the Maine Legislature and was directed 
to "develop an alternative (disability) program as provided by the 
transitional language in the Older Workers Benefits Protection Act 
that approximates the overall cost of the present Maine State 
Retirement System disability programs prior to revision." As 
directed by the legislation which established it (Resolves 1991, 
c. 48), the Commission was made up of representatives of labor and 
management groups whose constituent members are Retirement System 
members and was chaired by a gubernatorial appointee representing 
neither labor nor management. After several meetings and study of 
information provided by the Retirement System and actuarial . 
consultants, the Commission members adopted majority and minority 
reports and presented them to the Legislature, each accompanied by 
proposed legislation. · 

It should be noted that the changes required by the OWBPA qo 
not apply to persons currently receiving disability benefits. 

This bill accompanies the Majority Report of the Commission. 
In brief, the Commission Majority recommended to the Legislature 
the adoption of statutory amendments which would remove 
9iscriminatory provisions of the Retirement System disability 
plans currently in force. current benefit levels (66 2/3% of 
average final compensation) would be unchanged, because the 
Majority believes that the legislative directive to "develop an 
alternative program . . that approximates the overall cost of 
the present Maine State Retirement disability programs" 
encompasses the "cost" of reduced benefits to future employees who 
become disabled. For that reason, the Majority recommended that 
benefit levels for future recipients of disability benefits not be 
reduced from their present levels. 

Because the Majority's recommendations would increase costs to 
participating local districts, as well as the state, the 
amendments are effective only with respect to districts which 
adopt them. Because the Retirement System cannot run the risk of 
liability for failure to comply with the Older Workers Benefit 
Protection Act by virtue of the fact that it administers 
discriminatory disability benefit programs, the bill provides that 
without regard to adoption by a local district the System will 
administer the district's plan in accordance with Older Workers 
Benefit Protection Act requirements. (It should be noted that 
districts always have the option to withdraw from the Retirement 
System.) 

MAJBETrS 
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Section 1 amends th~ eligibility provisions of the current 
judicial disability law by removing age-eligibility limitations. 

Section 2 amends the disability benefits ·cessation provision 
of the judicial retirement laws by eliminating the age~related 
change to service retirement, so that change to service retirement 
occurs only when service retirement benefits equal or exceed 
disability benefits. 

Section 3 amends the .eligibility provisions of the disability 
law currently applicable to legislators by removing the 
eligibility limitation which prevents members at or beyond normal 
retirement age from applying for disability. 

Section 4 amends the disability benefits cessation provision 
of the disability law currently applicable to legislators by 
eliminating the change to service retirement on the lOth 
anniversary of normal retirement age, so that the change to 
service retirement occurs only when service retirement benefits 
equal 6r exceed disability benefits. 

Section 5 amends the eligibility provisions of the current 
disability law (Article 3-A) for state employees and teachers and 
for employees of those participating local districts which are 
covered by Article 3-A by removing the eligibility limitation 
which prevents members at or beyond normal retirement age from 
applying for disability; Sections 8 and 10 make the same changes 
in the participating local district provisions of the Retirement 
System statute for the Article 3 and Article 3-A disability-plans. 

Section 6 amends the disability benefits cessation provisibn 
of Article 3-A by eliminating the change to service retirement on 
the lOth anniversary of normal retirement age, so that change to · 
service retirement occurs only when service retirement benefits 
equal or exceed disability benefits; Sections 9 and 11 do the same 
in the participating local district provisions of the statute for 
the Article 3 and Article 3-A disability plans. 

Section 7 provides for the adoption by participating local 
districts of the amendments made by the bill and for the 
non-discriminatory administration of district disability plans by 
the Retirement System. 

Section 8. See Section 5. 

Section 9. See Section 6. 

Section 10. See Section 5. 

Section 11. See Section 6. 

Section 12 provides for changes required by the Older Workers 
Benefit Protection Act to formerly-available disability plans 
still in force for many participating local districts. 

MAJBEITS 
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Section 13-pr.ovides for the application of the Act. 

FISCAL NOTE 

The increase in the cost of disability benefits to the State 
over the cost of current disability benefits for state employees 
and teachers which is caused by the elimination of age-related 
eligibility standards with no accompanying reduction in benefits 
is estimated to be $2.2 million per year for each year of the 
biennium. The increase in costs to participating local districts 
will be different for each district, depending on the disability 
plan in effect for the district, the number of district employees, 
the ages and age distribution of the employees, and the incidence 
of disability among the b employees. 

MAJBE'ITS 
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:MINORITY REPORT 

. 
Commission to Study a Long-term Disability Program for Maine 

Summary: 

State Retirement System Members 

The minority believes that the proposal put forth by the majority of the 

Commission fails to meet the mandate of the Maine Legislaiure, and is 

neither a realistic nor affordable response to changes in the Older Workers 

Benefit Protection Act. The majority option will cost the State and Participating 

Districts at least $3 million more per year than is currently being spent on 

disability programs. The option favored by the minority contains no such 

additional costs. 

The I 15th Maine Legislature created the Commission to examine the current Maine State 

Retirement Disability program in light of the revisions mandated by the passage of the Older 

Workers Benefit Protection Act (OWBPA). Passed by the Congress, the OWBPA has had the 

effect of classifying some portions of public employer disability plans, like the MSRS 

disability plan; as discriminatory. Accordingly, this Commission was created to identify and 

recommend alternatives or changes to the current disability program that will bring the plan 

into compliance with OWBPA. The Commission is to report its fmdings to the Legislature. 

The direction given to the Commission by the Maine Legislature was, however, more 

specific than just to identify and recommend solutions. Section 4, part 2 of the Resolve 

establishing the Commission states: [that the Commission should] "develop an alternative 

program . . . that approximates the overall cost of the present Maine State Retirement System 

disability programs prior to revision." (See enclosed legislation.) 

The Commission, with the able help of the MSRS Staff examined many options for 

compliance and the implications of each option. The work of the Commission was severely 

hampered by the complete lack of guidance or technical assistance from the Equal Employment 



Opportunity Commission. After considerable discussion and debate, the Commission 

narrowed the options it was considering to two similar plans: 

* The first plan removes the discr:iminatory aspects of the existing disability plan and 

maintains the current benefit level of 66 2/3% of salary. This is called the "full top 

up" option. 

* The second option also removes the discriminatory aspects of the current disability 

plan but lowers the benefit level to 59% for new participants.· This option is called a 

"partial top up" option. 

The majority of the Commi$sion has voted to recommend to the Legislature the full top 

up option. The minority opposes the full top up option and favors the partial top up option. 

The recommendation of the majority of the members of this Commission most certainly does 

not meet the criteria set by the Legislature because it does not approximate the cost of the 
I 

existing disability program. In fact, this option exceeds the cost of the current plan by a 

considerable amount. . 

In an August 25 letter to Hope Bartlett, MSRS Retirement Benefits Administrator, the 

actuarial firm of Milliman and Robertson, Inc. estimated the costs of various options the 

Commission was considering. The additional cost to the State for state employees and teachers 

in the full top up option is estimated to be $2.2 million in the first year, or $4.4 million in the 

· biennium (see enclosed letter). This money will have to be appropriated by the Legislature. 

The additional costs that will be imposed on Participating Local Districts under this option are 

estimated to be in the range of $1 million in the first year. As should be clear, the option 

selected by the majority is decidedly not one that approximates the cost of the current disability 

plan. 

The plan supported by the members in the minority is, according to Milliman and 

Robertson, an option that very closely approximates the cost of the current disability program. 

There are estimated to be no additional long term costs that will have to be pii.d by the State 

nor imposed on the Participating Local Districts (Pills). This option then meets the 

requirement of the Maine Legislature that the recommendation of the Commission be one with 

costs that approximate current costs. The report of the majority has dismissed the instructions 

of the Maine Legislature completely in this regard. 



This is not to say that the minority takes lightly the lowering of benefit levels. We do 

not. However, no current employees of state government, teachers nor employees of PLDs· 

will have their current level of benefits cut. The 59% benefit level will apply only to new 

hires. This situation will not affect adversely any existing employees, and will not result in 

additional costs being placed on the state or districts. Like the state itself, Pills are in 

extremely difficult fmancial circumstances. The fmancial resources are not present to extend 

new and more costly benefit programs. Pills simply can riot afford the full top up option. 

An additional issue concerns the very short time frame left for compliance. The deadline 

for compliance is October 16, 1992. Should the Legislature adopt the recommendation of the 

majority, that action will result in enhanced benefits to participants. This then may well 

require a vote of each Pill as to whether or not to adopt the new benefits. Given the very 

short time frame remaining, this will be a major burden to the PLDs and the Maine State 

Retirement System. 

Therefore, for the reasons stated above, the minority supports the partial top up option as 

the most appropriate response to the Congressional legislation. Not only does the partial top 

up option not adversely affect current employees, and not cost the state and Pill's additional 

monies, but it most closely meets the instructions given to the Commission by the members of 

the 115th Legislature. 

. . 

. ~· / ~) 

David Barrett 

Maine Municipal Association 

Robert Fowler 

Maine School Management Association 



Legislation Recom.~ended by the Minority Report of the Commission 
to Study -a Long....:term Disability Program . for the Maine State 
Retirement System Members 

AN ACT to Amend the Disability Provisions of the 
Maine State Retirement Statutes to Comply with the 

Requirements of the Older Workers Benefit Protection Act 

Emergency preamble. Whereas, Acts of 
not become effective until 90 days after 
enacted as emergencies; and 

the Legislature do 
adjournment unless 

Whereas, the Older Workers Benefit Protection Act becomes 
effective as to public employers on October 16, 1992; and 

Whereas, the Older Workers Benefit Protection Act requires 
that public retirement plans, including the disability provisions 
of those plans, be non-discriminatory as to age; and 

Whereas, the Equal Opportunity Employment Commission of 
the United States has failed to promulgate rules or issue any 
regulatory guidance as to approaches to establishing a non­
discriminatory disability plan having the le~st cost impact on 
employers and the least benefit impact for employees; and 

Whereas, the Maine Legislature created the Commission to 
Study a Long-term Disability Program for the Maine State 
Retirement System Members and directed it to develop an 
alternative disability program as provided by the transitional 
language in the Older Workers Benefit Protection Act that 
approximates the overall cost of the present Maine State 
Retirement System disability programs; and 

Whereas, the Equal Employment Opportunity Commission's 
failure to act has severely limited the approaches available to 
the commission to meet the intent of the Maine Legislature; and 

Whereas, if existing disabili t.y provisions of the 
Retirement System statutes are not amended, there will be a 
substantial risk that such provisions will not meet the 
requirements of the Older Workers Benefit Protection Act, 
resulting in liability under that Act for the Retirement System; 
and 

Whereas, enactment of this Act will amend the Retirement 
system statutes to conform to the requirements of the Older 
Workers Benefit Protection Act while not increasing the disability 
benefit costs to public employers and while allowing current 
employees to elect whether or not to be covered under the 
amendments; arid 

Whereas, in the judgment of the Legislature, these facts 
create an emergency within the meaning of the Constitution of 
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Maine and require the following 
necessary -for the preservation of 
safety; now, therefore, 

legislation as immediately 
the public peace, health and 

Be it enacted by the People of the State of Maine as follows: 

Sec. 1. 4 MRSA §1353, sub-§1, as amended by PL 1983, c. 
863, is further amended to read: 

1. Conditions. Any member, who becomes disabled, while in 
service may receive a disability retirement allowance by order of 
at least 5 Justices of the Supreme Judicial Court or upon written 
application to the executive director, review and report of the 
application by the medical board and approval of that application 
by at least 5 of the Justices of the Supreme Judicial Court if 
~he-fe~~ew±ft9-eeftd±~±efts-a~e-me~~ mentally or physically 
incapacitated to the extent that it is impossible for him to 
perform his duties as a judge, and the incapacity is expected to 
be permanent, as shown by medical examination or tests. The 
examination or tests shall be conducted by a qualified physician 
mutually agreed upon by the executive director and member, at an 
agreed upon place, and the costs shall be paid by the Maine State 
Retirement System. 

A7 He-has-fte~-eem~~e~ed-~he-ex±9±b±~±~y-~e~~±~emeft~s-fer 
~e~±remeft~-~ftde~-see~±eft-~35~7-s~bsee~±eft-:-er-~;-aftd 

B7 He-beeame-meft~a~~y-e~-~hys±ea~~y-±ftea~ae±~a~ed-~e-~he 
ex~eft~-~ha~-±~-±s-±m~ess±b~e-fe~-h±m-~e-~e~fe~m-h±s-d~~±es-as 
a-jtld9e,-aftd-~he-±ftea~ae±~y-±s-ex~ee~ed-~e-be-~e~mafteft~1-as 
shewft-by-med±ea~-exam±fta~±eft-e~-~es~s7--~he-exam±fta~±eft-er 
~es~s-sha~~-be-eeftdtle~ed-by-a-~tla~±f±ed-~hys±e±aft-mtl~~a~~y 
a9~eed-tl~~ft-by-~he-exeetl~±ve-d±~ee~e~-aftd-membe~,-a~-aft-a9reed 
tl~eft-~~aee,-aftd-~he-ees~s-sha~~-be-~a±d-by-~he-Ma±fte-S~a~e 
Re~±~emeft~-Sys~effi7 · 

Sec. 2. 4 MRSA §1353, sub-§2, as amended by PL 1983, c. 
863, is further amended to read: 

2. Amount. The amount of a disability retirement allowance 
shall be 66-~f3 ~% of the member's average final compensation. 
Any member entitled to this benefit who was serving as a judge on 
November 30, 1984, may elect to have his disability benefits 
calculated in accordance with chapter 29, instead of this 
subsection. 

sec. 3. 4 MRSA §1353, sub-§7, paragraph A, as amended by 
PL 1983, c. 863, is further amended to read: 

7. Change to service retirement. 

A. The disability retirement allowance. of a beneficiary shall 
cease a~-a9e-~e 7-e~-~r±e~-~he~e~e7 ·whenever the service 
retirement allowance of the beneficiary would equal or exceed 
the amount of his disability retirement allowance. 
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Sec. 4. 5 MRSA §17904, sub-§1, as .amended by PL 1991, c. 
434, §1, is further amended to read: 

1. Qualification. Except as p~ovided in subsection 2i a 
member qualifies for a disability retirement benefit if he becomes 
disabled~ while in service. 

Sec. s. 5 MRSA §17905, as enacted by PL 1985, c. 801, is 
amended to read: 

When a member qualified under section 17904 retires, the 
member shall receive a disability retirement benefit equal to 66 
~f3 22% of his average final compensation. 

Sec. 6. 5 MRSA §17907, sub-§2, as enacted by PL 1985, c. 
801, is amended to read: · 

2. Cessation. Payment of disability retirement benefits 
shall continue so long as a person is disabled, except that: 

A. The disability retirement benefit ceases and eligibility 
for a service retirement begins~ on the last day of the 
month in which the service retirement benefit of the 
beneficiary would equal or exceed the amount of his disability 
retirement benefit. 

t~t 6ft-~he-~as~-clay-ef-~he-meft~h-±ft-wh±eh-~he-~8~h 
oftft±versary-ef-~he-beftef±e±ary~s-ftermai-re~±remeft~-a~e 
eeetlrs;-er 

t~t 6ft-~he-ias~-clay-ef-~he-meft~h-±ft-wh±eh-~he-serv±ee 
re~±remeft~-beftef±~-ef-~he-beftef±e±ary-wetl~cl-e~tla~-er 
ex~eecl-~he-ametlft~-ef-h±s-cl±sab±~±~y-re~±remeft~-beftef±~7-±f 
~ha~-eeetlrs-befere-~he-~e~h-aftft±versary-ef-~he 
beftef±e±ary~s-fterma~-re~~remeft~-a~e; 

Sec. 7. 5 MRSA §17924, sub-§1, as amended by PL 1991, c. 
434, §2, is further amended to read: 

1. Qualification. Except as provided in subsection 2, a 
member qualifies for a disability retirement benefit if 
disabled~ while in service. 

Sec. a. 5 MRSA §17928, as enacted by PL 1989, c. 409, §§ 
8 and 12, is amended to read: 

When a member qualified under section 17924 retires, after 
approval for disability retirement by the executive director in 
accordance with section 17925, the member shall receive a 
disability retirement benefit equal to 66-~f3 22% of that 
member's average final compensation. 
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Sec. 9. 
409, §§ 8, 

5 MRSA §17929, sub-§2, as enacted by PL 1989, c. 
12, is amended to read: 

2. Cessation. Payment of disability retirement benefits 
shall continue as long as a person is disabled, except that: 

A. The disability retirement benefit ceases and a service 
retirement benefit begins~ when the service retirement . 
benefit of a person equals or exceeds the amount of the 
disability retirement benefit. 

ill When calculating the person's service retirement 
benefit, the average final compensation shall be the 
average final compensation at the time that person 
terminated active service before receiving disability 
retirement benefits adjusted by the same percentage 
adjustments, if any, that were applied to the disability 
retirement benefits under section 17806. 

_uj_ The person shall receive service credit for the 
purpose of determining benefits under this Part for the 
period following termination of service for which that 
person receives disability retirement benefits under this 
article. 

t~t 9ft-~he-~B~h-arift±versary-ef-~he-~erseft~s-fterma~ 
re~±remeft~-a9"e.,-as-elef±fteel-±ft-see~±eft-~7ee~.,-s't:lbsee~±eft 
~3,.-er 

t~t Wheft-~he-serv±ee-re~±remeft~-beftef±~-ef-a-~erseft 
e~'t:la~s-er-exeeeels-~he-ame't:lft~-ef-~he-el±sab±~±~y-re~±remeft~ 
beftef±~7-±f-~ha~-eee't:lrs-befere-~he-ela~e-±ft-s't:lb~ara9ra~h 
t~t":" 

tat Wheft-ea~e't:l~a~±ft9"-~he-~erseft~s-serv±ee-re~±remeft~ 
beftef±~.,-~he-avera9"e-f±fta~-eem~eftsa~±eft-sha~~-be-~he 
avera9"e-f±fta~-eem~eftsa~±eft-a~-~he-~±me-~ha~-~erseft 
~e~m±fta~eel-ae~±ve-serv±ee-befere-reee±v±ft9-el±sab±~±~y 
re~±remeft~-beftef±~s-aelj't:ls~eel-by-~he-same-~ereeft~a9"e 
aelj't:ls~meft~s.,-±f-afty.,-~ha~-were-a~~~±eel-~e-~he 
el±sab±~±~y-re~±remeft~-beftef±~s-'t:lfteler-see~±eft-~7896":" 

fbt ~he-~erseft-sha~~-reee±ve-serv±ee-ereel±~-fer-~he 
~'t:lr~ese-ef-ele~erm±ft±ft9"-beftef±~s-'t:lfteler-~h±s-Par~-fer 
~he-~er±eel~fe~~ew±ft9"-~erm±fta~±eft-ef-serv±ee-fer-wh±eh 
~ha~-~erseft-reee±ves-el±sab±~±~y-re~±~emeft~-beftef±~s 
't:lfteler-~h±s-ar~±e~e,.-aftel · 

MINBETTS 
0 9 I 3 O"j 19 9 2 4 



Sec. 10. 5 MRSA Part 20, Chapter 423, subchapter V, is 
amended by enacting a new Article 3-B to read: 

ARTICLE 3-B. Member Election of Disability Plan 

§17941. Member election of disability plan 

~ A member who was hired as a state employee or teacher on 
or before October 16, 1992 Act and who is so employed on that date 
may elect to be covered under the retirement system's disability 
plan as amended by this Act. 

~ The retirement system is responsible for providing to 
state agencies and school administrative units information 
meeting the requirements of the Older Workers Benefit 
Protection Act which describes the disability plan as amended 
by this Act and the disability plan without the amendments and 
a form for individual member election to be covered under the 
plan as amended. 

~ The state aqencv or school administrative unit is 
responsible for giving the information and election form to 
each member entitled to the election, for collecting the 
completed election forms and for returning the election forms 
to the retirement system. 

~ The state aoencv or school administrative unit must oive 
the information and election form to each member entitled to 
the election not later than October 16, 1992. 

~A member's election to be covered under the disability 
plan as amended by this Act is effective 180 days after 

.October 16, 1992. 

~A member's election is not effective unless it is sioned 
and dated on or before a date to be established bv the 
executive director which is not later than 180 days after 
October 16, 1992. 

~ The state agency or school administrative unit must return 
the completed election forms to the retirement system by a 
.date to be ·established by the executive director not which is 
not later than 180 days after October 16, 1992. 

~ The executive director may establish additional policies 
and procedures necessary to carry out this section in an 
efficient and fair manner. 

~ Until and unless a member elects to be covered under the 
retirement system's disability plan as amended by this Act, the 
member is covered under the system's plan without the amendments. 

~ Except as specifically provided in this Act, nothing in 
the Act changes any standard for or requirement of eligibility for 
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disability, on initial application or subsequent review, under any 
retirement system disability plan in effect immediately prior to 
enactment of this Act. 

Sec. 11. 5 MRSA §18504, sub-§1, as amended by PL 1991, c. 
434, §3, is further amended to read: 

. 1. Qualification. Except as provided in subsection 2, a 
member qualifies for a disability retirement benefit if he becomes 
disabled~ while in service. 

Sec. 12. 5 MRSA §18202, sub-§3, is enacted to read: 

~Notwithstanding the provisions of subsections 1 and 2, the 
amendments made by this Act apply to each participating local 
district without adoptibn by the district. 

Sec. 13. 5 MRSA §18505, as enacted by PL 1985, c. 801, is 
amended to read: 

When a member qualified under section 18504 retires, the 
member shall receive a disability retirement benefit equal to 66 
~f3 ~% of his average final compensation. 

Sec. 14. 5 MRSA §18507, sub-§2, as enacted by PL 1975, c. 
622, is amended to read: 

2. Cessation. Payment of disability retirement benefits 
shall continue as long as a person is disabled, except that: 

A. A disability retirement benefit ceases and eligibility for 
a service retirement benefit begins~ on the last day of the 
month in which the service retirement benefit of the 
beneficiary would equal or exceed the amount of his disability 
retirement benefit. 

f~t 8ft-~he-~as~-clay-ef-~he-meft~h-±ft-wh±eh-~he-~6~h 
aftft±ve~sa~y-ef-~he-~e~seft~s-fte~ma~-~e~±remeft~-a~e7-as 
clef±ftecl-±ft-see~±eft-f766f,-stlbsee~±~ft-~3;-e~ 

f~t 8ft-~he-~as~-clay-ef-~he-meft~h-±ft-wh±eh-~he-serv±ee 
~e~±remeft~-beftef±~-ef-~he-beftef±e±ary-weti~cl-e~tla~-er 
e~eeecl-~he-ametlft~-ef-h±s-cl±sab±~±~y-re~±remeft~-beftef±~7-±f 
~ha~-eeetlrs-befe~e-~he-f6~h-aftft±versary-ef-~he 
beftef±e±a~y~s-fte~ma~-~e~±~emeft~-a~e; 

Sec. 15. 5 MRSA §18524, sub-§1, as amended by PL 1991, c. 
434, §4, is further amended to read: 
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1. Qualification. Except ~s provided in subsection 2, a 
member qualifies for a disability retirement benefit if 
disabled~ while in service. 

Sec. 16. 5 MRSA §18528, as enacted by PL 1989, c. 409, §§ 
11, 12, is amended to read: 

When a member qualified under section 18524 retires, after 
approval for disability retirement by the executive director in 
accordance with section 18525, the member shall receive a 
disability retirement benefit equal to 66-~f3 59% of that 
member's average final compensation. 

Sec. 17. 5 MRSA §18529, sub-§2, as enacted by PL 1989, c. 
409, is amended to read: 

2. Cessation. Payment of disability retirement benefits 
shall continue as long as a person is disabled, except that: 

A. The disability retirement benefit ceases and a ~ervice 
retirement benefit begins~ when the service retirement 
benefit of a person equals or exceeds the amount of the 
disability retirement benefit. 

Jdl When calculating the person's service retirement 
benefit, the average final compensation shall be the 
average final compensation at the time that person 
terminated active service before receiving disability 
retirement benefits adjusted by the same percentage 
adjustments, if any, that were applied to the disability 
retirement benefits under section 18407. 

~The person shall receive service credit for the 
purpose of determining benefits under this Part for the 
period following termination of service for which that 
person receives disability retirement benefits under this 
article. 

f~T 8ft-~he-~9~h-aftft±¥e~sa~y-ef-~he-~e~seft~s-fte~ma~ 
~e~±~emeft~-a~e,-as-clef±ftecl-±ft-see~±eft-~799~7-stlbsee~±eft 
r3;-e~ 

frT Wheft-~he-se~¥±ee-~e~±~emeft~-beftef±~-ef-a-~e~seft 
e~tla~s-e~-e~eeecls-~he-ametlft~-ef-~he-cl±sab±~±~y-~e~±remefte 
beftef±e7-±f-~hae-eeetl~s-befe~e-~he-claee-±ft-stlb~a~a~~a~h 
f~T~ 

faT Wheft-ea~etl~ae±ft~-~he-~e~seft~s-se~¥±ee-ret±~emefte 
beftef±~,-~he-ave~a~e-f±fta~-eempeftsat±eft-sha~~-be-~he 
a¥e~a~e-f±fta~-eem~eftsa~±eft-a~-the-~±me-tha~-~ersen 
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~e~m~fta~ecl-ae~~ve-se~v~ee-befe~e-~eee~v~n~-cl~sab~x~~y 
~e~~~emen~-benef~~s-acljtis~ecl-by-~he-same-pe~een~a~e 
acljtis~meft~s 7-~f-any1-~ha~-we~e-appx~ecl-~e-~he 
cl~sab~x~~y-~e~~~emen~-beftef~~s-tincle~-see~~en-~848~7 

fht ~he-pe~sen-shaxx-~eee~ve-se~v~ee-e~ecl~~-fe~-~he 
pti~pese-ef-cle~e~m~n~n~-benef~~s-tincle~-~h~s-Pa~~-fer 
~he-pe~~ecl-fexxew~n~-~e~m~na~~eft-ef-se~v~ee-fe~-wh~eh 
~ha~-pe~seft-~eee~ves-cl~sab~x~~y-~e~~~emen~-benef~~s 
tincle~-~h~s-a~~~exe;-ancl 

Sec. 18. 5 MRSA, Part 20, Chapter 425, subchapter V, is 
amended by enacting new Article 3-B to read: 

ARTICLE 3-B. Member Election of Disability Plan 

~ Each participating local district shall offer to members 
who are employees hired on or before October 16, 1992 and so 
employed on that date an opportunity to elect to be covered under 
the district's disability plan as amended by this Act. 

~ The retirement svstem is responsible for providing to the 
participating local district information meeting the 
requirements of the Older Workers Benefit Protection Act which 
describes the district's disability plan as amended by this 
Act and the district's disability plan without the amendments 
and a form for individual member election. 

~ The participating local district is responsible for giving 
the information and election form to each member entitled to 
the election, for collecting the completed election forms and 
for returning the election forms to the retirement system. 

~ The participating local district must give the information 
and election form to each member not later than October 16, 
1992. 

12...:.. A member's election to be covered under the district's 
disability plan as amended by this Act is effective 180 days 
after October 16, 1992. 

~A member's election is·not effective unless it is signed 
and dated on or before a date to be established by the · 
executive director which is not later than 180 days after 
October 16, 1992, and the election is irrevocable . 

.L_ The participating local district must return the completed 
election forms to the retirement system not later than a date 
to be established by the executive director. 

~ The executive director of the retirement system may 
establish additional policies and procedures necessary to 
carry out this section in an efficient and fair manner. 
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2. Until and unless a member elects to be covered under the 
district's disability plan as amended by this Act, the member is 
covered under the district's disability plan without the 
amendments. 

Sec. 19. 5 MRSA, Chapter 425, subchapter V, is amended by 
enacting new Article 3-C to read: 

,ARTICLE 3-C. Disability Under Formerly Available 
' Disability Plans After October 16, 1992 

§18542. Disability under formerly available disability plans 
after October 16,' 1992. 

In the case of a participating local district having a 
retirement system disability plan other than that provided by 
Title 5, chapter 425, subchapter 5, article 3 or that provided by 
Title 5, chapter 425, subchapter 5, article 3-A, which plan is in 
force on October 15, 1992, the following apply on and after 
October 16, 1992: 

~ A member who is an employee of the district who applies 
for a disability retirement benefit after the effective date of 
his election to be covered under the plan as amended by this Act 
is eligible to apply regardless of the member's age at time of 
application; 

2. In the case of ordinary disability under such a plan, the 
dis~ility retirement allowance shall be calculated as provided 
under the plan except that the amount of the retirement allowance 
must not exceed 59% of the member's average final compensation at 
the time of disability retirement; 

~In the case of occupational disability under such a plan, 
the disability retirement allowance shall be equal to 59% of the 
member's average final compensation at the time of disability 
retirement. 

Sec. 20~ Application. 

~The amendments made by this Act to the retirement system's 
disability plan for members who are state employees and teachers 
and to the disability 'plans of par.ticipating. local districts for 
members who are district employees apply to those members who 
elect, in accordance with this Act, to be covered under the 
applicable disability plan as amended by this Act and to those who 
become members after October 16, 1992. For those members who so 
elect, the applicable disability plan as amended by this Act 
applies to a written application for disability retirement 
received by the system after the effective date of the election. 
For those who become members after October 16, 1992, the 
applicable disability plan as amended by this Act applies to a 
written application for disability retirement received by the 
System after October 16, 1992. 
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~Members who are state emplovees, teachers or employees of 
participatin~ local districts who do not elect to be covered under 
the applicable disability plan as amended by this Act continue to 
be covered by the applicable disability plan without the 
amendments. 

Emergency clause. In view of the emergency cited in the· 
preambLe, this Act takes effect when approved. 
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STATEMENT OF FACT 

This legislation is driven by the requirements of the Older 
Workers Benefit Protection Act (OWBPA), passed in 1990 and 
effective for public employers on October 16, 1992. The OWBPA 
requires that public retirement plans, including the disability 
provisions of such plans, be non-discriminatory as to age. In 
response to the passage of the OWBPA, the Commission to Study a 
Long-term Disability Program for the Maine State Retirement System 
Members was established by the Maine Legislature and was directed 
to "develop an alternative (disability) program as provided by the 
transitional language in the Older Workers Benefits Protection Act 
that approximates the overall cost of the present Maine State 
Retirement System disability programs prior to revision." As 
directed by the legislation which established it (Resolves 1991, 
c. 48), the Commission was made up of representatives of labor and 
management groups whose constituent members are Retirement System 
members and was chaired by a gubernatorial appointee representing 
neither labor nor management. After several meetings and study of 
information provided by the Retirement System and actuarial 
consultants, the Commission members adopted majority and minority 
reports and presented them to the Legislature, each accompanied by 
proposed legislation. 

It should be noted that the changes required by the OWBPA do 
not apply to persons currently receiving disability benefits. 

This bill accompanies the Minority Report of the Commission. 
In brief, the Commission Minority recommended to the Legislature 
the adoption of statutory amendments which would (1) remove 
discriminatory provisions of the Retirement System disability 
plans currently in force for state employees, teachers and 
employees of participating local districts; (2) decrease 
disability benefits from 66 2/3% to 59% of average final 
compensation; (3) offset the resulting increase in disability 
costs to the State and participating local districts (caused by 
the increase in the number of persons eligible to apply for 
disability and by the increased incidence of disability resulting 
from the fact that the newly-eligible members are older and 
therefore more likely to incur disability); and (4) give to each 
member employed on the effective date of the Act the option to 
elect to be covered under the disability plan applicable to the 
member as amended by this bill or, by not so electing, to remain 
covered under that plan without the amendments. The bill which 
embodies the Minority's recommendations meets the requirements of 
the Older Workers Benefit Protection Act and the directive of the 
Legislature that the amended disability program "approximate the 
overall cost" of the present Maine state Retirement System 
disability programs. 

Section 1 amends the eligibility provisions of the current 
judicial disability law by removing age-eligibility limitations. 
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Section 2 reduces disability benefits under the judicial 
retirement laws from 66 2/3 to 59% of average final compensation. 

Section 3 amends the disability benefits cessation provision 
of the judicial retirement laws by eliminating the age-related 
change to service retirement, so that change to service retirement 
occurs only when service retirement benefits equal or exceed 
disability benefits. 

Section 4 amends the eligibility provisions of the disability 
law currently applicable to legislators by removing the 
eligibility limitation which prevents members at or beyond normal 
retirement age from applying for disability. 

Section 5 reduces disability benefits under the plan currently 
applicable to legislators from 66 2/3 to 59% of average final 
compensation. 

Section 6 amends the disability benefits cessation provision 
of the disability law currently appl~cable to legislators by 
eliminating the change to service retirement on the lOth 
anniversary of normal retirement age, so that the change to 
service retirement occurs only when service retirement benefits · 
equal or exceed disability benefits. 

Section 7 amends the eligibility provisions of the current 
disability law (Article 3-A) for state employees and teachers and 
for employees of those participating local districts covered by 
Article 3-A by removing the eligibility limitation which prevents 
members at or beyond normal retirement age from applying for 
disability; Sections 11 and 15 make the same changes in the 
participating local district provisions of the Retirement System 
statute for both Article 3 and Article 3-A disability plans. 

Section 8 reduces Article 3-A disability benefits from 66 2/3 
to 59% of average final compensation; Sections 13 and 16 do the 
same in the participating local district provisions of the 
Retirement System statute in both Article 3 and Article 3-A. 

Section 9 amends the disability benefits cessation provision 
by eliminating the change to service retirement on the lOth 
anniversary of normal retirement age, so that change to service 
retirement occurs only when service retirement benefits equal or 
exceed disability benefits; Sections 14 and 17 do the same in the 
participating local district provisions of the statute in Article 
3 and Article 3-A. 

Section 10 provides for individual election to be covered 
under the disability plan as amended by this bill; Section 18 
provides for .the election by employees of participating local 
districts. 

Section 11. See Section 1. 
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Section 12 provi~es that the amendments made by this bill 
apply to participating local districts without adoption. Since 
the effect of the amendments will be cost-neutral, adoption by 
districts is not necessary. 

Section 13. See Section 8. 

Section 14. See Section 9. 

Section 15. See Section 7. 

Section 16. See Section 8. 

Section 17. See Section 9. 

Section 18. See Section 10. 

Section 19 provides for changes required by the Older Workers 
Benefit Protection Act to formerly-available disability plans 
still in force for many participating local districts. 

Section 20 provides for the application of the Act. 

FISCAL NOTE 

The increase in cost over the current disability plan for 
state employees and teachers which is caused by the elimination of 
age-related eligibility limitations is offset, certainly in the 
long term and possibly in the short term, by the reduction in the 
disability benefit level from 66 2/3% to 59% of average final 
compensation. There may be an increase in cost in the very near 
term, depending on which employees elect to move to the amended 
plan and the relative incidence of disability among those who move 
and those who do not. 

The reduction in benefit level also applies to employees of 
participating loca.l districts, offsetting the increase in the cost 
caused by elimination of age-related eligibility limitations. 
Here, too, the offset is certain in the long term and possible in 
the short term, and very near term cost increase may occur for 
some districts, depending on employee election to move and 
disability incidence among those who move and those who do not. 
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NINETEEN HUNDRED AND NINETY-TWO 

S.P. 977 - L.D. 2466 

An Act to Amend the Disability Provisions of the Maine State 
Retirement Laws to Comply with the Requirements of the 

Older Workers Benefit Protection Act 

C_HAJ:TER 

88 7 

PUBUCUW 

Emergency preamble. 
become effective until 
as emergencies; and 

Whereas, Acts of the Legislature do not 
9 0 days after adjournment unless e.nacted 

Whereas, the federal Older Worke~s Bemefi t Protection Act 
becomes effective as to public employers on October 16, 1992; and 

Whereas, the federal Older Workers Benefit Protection Act 
requires that public retirement plans, including the disability 
provisions of those plans, be nondiscriminatory as to age; and 

Whereas, the federal Equal Employment Opportunity Commission 
has failed to promulgate rules or issue any regulatory guidance 
as to approaches to establishing a nondiscriminatory disability 
plan having the least cost impact on employers and the least 
benefit impact for_employees; and 

Whereas, the Legislature created· the Commission to Study a 
Long-term Disability Program for the Maine ·State Retirement 
System Members and directed it to develop an alternative 
disability program as provided by the transitional language in 
the federal Older Workers Benefit Protection Act that 
approximates the overall cost of the · present Maine State 
Retirement System disability ~rogram~; and 

Whereas, the federal Equal Employment Opportunity 
Commission's failure to act has severely limited the approaches 
available to the ·commission to meet the intent of the 
Legislature; and 
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Whereas, if existing disability provisions of the Maine State 
Retirement System laws are not amended, there will be a 
substantial risk that those provisions will not meet the 
requirements of the federal Older Workers Benefit Protection Act, 
resulting in liability under that Act for the Maine State 
Retirement System; and 

Whereas, enactment of this Act will amend the Maine State 
Retirement System laws to conform to the requirements of the 
federal Older Workers Benefit Protection Act while not increasing 
the disability benefit costs to public employers and while 
allowing current employees to elect whether or not to be covered 
under the amendments; and 

Whereas, in the judgment of the Legislature, these facts 
create an emergency within the meaning of the Constitution of 
Maine and require the following legislation as immediately 
necessary for the preservation of the public peace, health and 
safety; now, therefore, 

Be it enacted by the People of the State of Maine as follows: 

Sec. 1. 4 MRSA §1353, sub-§1,. as ·amended by PL 1983, c. 863, Pt. 
B, §§26 and 45, is further amended to read: 

1. Conditions. Any memberT who becomes disabledT while in 
service may receive a disability retirement allowance by order of 
at least 5 Justices of the Supreme Judicial Court ~r upon written 
application to the executive director, review and report of the 
application by the medical board and approval of that application 
by at least 5 of the Justices of the Supreme Judicial Court if 
tfie--83-l:-J:..e.w.:i:-B:<J--oond-:i:-t-:H:Hrfr--a-r-e--met+ that member is mentally or 
physically incapacitated to the extent that it is impossible for 
that member to perform the duties as a iudge and the incapacity 
is expected to be permanent. as shown by medical examination or 
tests. A qualified physician mutually agreed upon by the 
executive director and member shall conduct the examinations or 
tests at an agreed upon place. and the costs must be paid by the 
Maine State Retirement System~ 

AT--~-fias-~-eem~±ete6-~~-e±~§~s~±~ty-~~~~-~er 
ret~remeRt-HRaer-seet~eR-±~§±T-sHsseet~eR-±-er-~t-aRa 

BT--~-seeame-~~~~-er-~~~~-~Rea~ae~tate6-~~-tfie 
eHteRt-k~-~~-~s-~~~~-e-~~--aiffi-~e-~~~~~:i:-&-aHt~es 
as- -a--3~- -and- -"E-H-e-~Rea~ a e ~ ty-4 -s- -e:K-pe€)-t-ed- -t-o--ae-~erma ReR tT 
as-.;;..h.ow.n--:S.y--mee4€-a-±-~4on--e-r--k-e-sk-s-a---'Fhe--eHam~Rat~eR 
er--~e-s~-s---s~~--~-~~-~--~--~~al~F~ee--~fiys~e~aR 
mHtHa±±y-~~-~~a-by-~~-e~ee~~~¥e~~-r~k~-~-memserT 
at--a£-~~~~~r-aaa-tfie-€e-s~-s-~~-~~~-:S.y-tfie 
MaiRe-~Ha~e~a±-Ret~remeRt-SystemT 
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Sec. 2. 4 MRSA §1353, sub-§2, as amended by PL 19 8 3 I c . 8 6 3 1 Pt . 
B 1 §§26 and 45 1 is further amended to read: 

2. Amount. '±fie Until July 1. 1994, the amount of a 
dis abi 1 ity retirement a 1lowance sfia±±--be---6-6--:rl:l3% is 59% of the 
member's average final compensation. Any member entitled to this 
benefit who was serving as a judge on November 30 1 1984T may 
elect to have fiis that member's disability benefits calculated in 
accordance with chapter 291 instead of this subsection. A member 
who is serving as a judge on October 16, 1992 may elect to be 
covered under the disability benefit plan applicable to the judge 
as that plan is amended to meet the requirements of the federal 
Older Workers Benefit Protection Act. The election must be made 
by the same procedure provided in Title 5. section 17941 for 
state employees. 

Sec. 3. 4 MRSA §1353, sub-§7, ~A, as enacted by PL 19 8 3 1 c. 8 53 1 
Pt. C 1 §§15 and 18 1 is amended to read: 

A. The disability retirement allowance of a beneficiary 
sfia±± ~ cease a~-~-~r-e~-~~~--~aere~eT whenever the 
service retirement allowance of the beneficiary would equal 
or exceed the amount of fiis the member's disability 
retirement allowance. 

f±*--~-~ae-~~--&a~-~--~-meR~£--~-wfii€fi-~~-±G~fi 
aRRi¥ersary-~--~-seRe€ieiary~s-~~--~~~~-a§e 
eeel:HS ;--er-

f~*--GR-~~~--&a~-ef-~£e-~~~~~~-~ae-ser¥iee 
re~iremeR~-~-~--ef--~-~~£~~~~--we~la-~--er 
e*eeea-~£e-~-~-~~4i~&a&~~~~~-Fe~iFemea~-BeRe~i~T 
i~--~aa~-~&r&-~~-~~-~~~-~~~~~~~~--ef--~fie 
seRe~ieiary~s-Rerma±-re~iremeR~-a§et 

Sec. 4. 5 MRSA §17904, sub-§1, as enacted by PL 1985 1 c. 801 1 §§5 
and 7 1 is amended to read: 

1. Qualification. Except as provided in subsection 2 1 a 
member qualifies for a disability retirement benefit if fie the 
member becomes disabled+ while in service. 

Sec.5.5MRSA§17905, as enacted by PL 19851 c. 801 1 §§5 and 7 1 

. is amended to read: 

§17905. Computation of benefit 
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WfieH Until Julv 
section 17904 retires, 
disability retirement 
member's average final 

l, 1994, when a member qualified under 
the member sfia±± is entitled to receive a 

benefit equal to 6-6--2-.t-3-% 59% of fiis the 
compensation. 

Sec. 6. 5 MRSA §17907, sub-§2, ~A, as repealed and replaced by PL 
1987, c. 256, §16, is amended to read: 

A .. The disability retirement benefit ceases and eligibility 
for a service retirement benefit begins+ on the last day of 
the month in which the service retirement benefit of the 
beneficiary would equal or exceed the amount of the member's 
disability retirement benefit. 

f±~--~-~ae-~~--&a~-~--~-me£~£--~-w£4e£-~~-±Qtfi 
aHHi¥ersary-~--~-BeHe~i9iary~s-~~-B&~~~~-a§e 
999\:Hs;--er-

f~~--G£-~~-~-aa~-e~-t£e-~~~~~~-~ae-ser¥i8e 
retiremeHt-~-ik--e~--~-~~~~~~~--W&~la-~--er 
e*9eea-t£e-~-~~~~~&&&~~~~~-Fe~~Femea~-BeHe~itT 
i~--~aa~-~~r&-~~-~~-~~~-~~~~£~~~--e~--tfie 
BeHe~i9iary~S-H9rffia±-retireffieHt-a§et 

Sec.7.5MRSA§17924,sub-§1, as enacted by PL 1989, c.409, §§8 
and 12, is amended to read: 

1. Qualification. Except as provided in subsection 2, a 
member qualifies for a disability retirement benefit if disabled+ 
while in service. 

Sec. 8. 5 MRSA §17928, as enacted by PL 19 8 9, c. 4 09, §§8 and 12, 
is amended to read: 

§17928. Computation of benefit 

WfieH Until July 1. 1994. when a member qualified under 
section 17924 retires, after approval for disability retirement 
by the executive director in accordance with section 17925, the 
member sfia±± is entitled to receive a disability retirement 
benefit equal to 66--a,'3_% 59% of that member's average final 
compensation. 

Sec. 9. 5 MRSA §17929, sub-§2, -,rA, as enacted by PL 19 89, c. 4 09, 
§§8 and 12, is amended to read: 

A. The disability retirement benefit ceases and· a service 
retirement benefit begins+ when the service retirement 
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benefit of a :gerson equals or exceeds the amount of the 
disability retirement benefit. 

f±*--~-k~-±@~a-~i~~~-Bi--~&&-~~~-Herma± 
re~iremeH~-~~€7-~~-~~~~-&e&~~-±~@@lr-sHssee~ieH 
~3t-er 

f~*---When--~ae--5-€-!'~-re~iremeH~--bene-f~~--e~--a--flersefi 
e~Ha±s--~---e~eeee&--k~--~~&~--Bi--~~--eisasi±i~y 
re~iremeH~-~~~~--~~-t£~t-~;r-se~&Fe-k~~~-iH 
SHBf!ara§raf!B.-f±*T 

fa*---~he&--~~~~--~~--~£B£2£---ser¥iee 
re~iremeH~-~€i4~,-~~~~-~~&~1-eemf!eHsa~ieH 
saa±±-~-~~-~¥€~~~€--~~&~1-~-~-~k--~ae 
~ime-k~-~~-~ermiHa~ee-~~~~~~~-ee~ere 
re e e i¥i H§·- -d-i-s-a-h-:i:-1-i~-y-- re ~ i r emeH~- -befl..e.f-4-t;r -a e:j-1:1 s ~ee 
sy-~~-&ame-~~~-&G}&&Eme&~&r-4i-~r-~B.a~ 
were-~~~~4€£-k~~~~~~~~~-Fe~~remea~-eeHe~i~s 
HHeer-see~ieH-±~8Q6T 

fs*--~~-~eF&&&-~~~~--~~~-£€~¥4€€-~~it--~er 
~ae--~~F~&&e-~~-~~~~i~-~~k~-~flB€~--~ais 
Par~--~B~--~~-~~~--~~~~--~Fffi~a~~~&a--e~ 
ser¥iee-~~-~~-~aa~-~~-~~-eisasi±i~y 
re~iremeH~-BeHe~i~s-HHeer-~B.is-ar~is±et-aHe 

{ l) When ca leu lating the person's service retirement 
benefit, the average final compensation· is the average 
final compensation at the time that person terminated 
active service before rece1 v1ng disability retirement 
benefits adjusted by the same percentage adjustments, 
if any, that were applied to the disability retirement 
benefits under section 17806. · 

(2) The person is entitled to receive .service credit 
for the purpose of determining benefits under this Part 
for the period following termination of service for 
which that person receives disability retirement 
benefits under this article. 

Sec. 10. 5 MRSA c. 423, sub-c. V, art. 3-B is enacted to read: 

Article 3-B 

MEMBER ELECTION OF DISABILITY PLAN 

§17941. Member election of disability plan 

1. Member election. A member who was hired as a state 
employee or teacher before October 16, 1992 and who is so 
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employed on that ¢ate may elect to be covered . under the 
retirement svstem disability plan applicable to the member as 
that plan is amended to meet the requirements of the federal 
Older Workers Benefit Protection Act. 

A. The retirement system is responsible for providing to 
state agencies and school administrative units information 
that describes the applicable disability plan as amended to 
meet the requirements of the federa 1 Older Workers Benefit 
Protection Act. the disability plan without th6se amendments 
and a form for individual member election to be covered 
under the plan as amended. 

B. The state agency or school administrative unit is 
responsible for giving the information and election form to 
each member entitled to the election. for collecting the 
completed election forms and for returning the election 
forms to the retirement system. 

C. The state agency or school administrative unit shall 
give the information and election form to each member 
entitled to the election not later than October 16. 1992. 

D. A member's election to be covered under the applicable 
disability plan as amended to meet the requirements of the 
federal Older Workers Benefit Protection Act. is effective 
180 days after October 16. 1992. 

E. A member's election is not effective unless it is signed 
and ¢ated on or before a date established by the executive 
director that may not be later than 180 days after October 
16. 1992 and the election is irrevocable. 

F. The state agency or school administrative unit shall 
return the completed election forms to the retirement system 
by a date established by the executive director that may not 
be later than 180 days after October 16. 1992. 

G. The executive director may establish additional policies 
and procedures necessary to carry out this section in an 
efficient and fair manner. 

2. Members who do not elect. Until a member elects to be 
covered under the applicable retirement system disability plan as 
amended to meet the requirements of the fede.ral Older Workers 
Benefit Protection Act and the election is effective. the member 
is covered under the plan without those amendments. 

Sec. II. 5 MRSA §18202, sub-§3 is enacted to read: 

3. Application. Notwithstanding the provisions of 
subsections 1 and 2, the amendments made to retirement system 
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disability plans to. meet the requirements of the federal Older 
Workers Benefit Protection Act apply to each participating local 
district without adoption by the district. 

Sec.12. 5MRSA§18504,sub-§1, as enacted by PL 1985, c. 801, §§5 
and 7, is amended to read: 

1. Qualification. Except as provided in subsection 2, a 
member qualifies for a disability retirement benefit if :Re ~ 
member becomes disabled+ while in service. 

Sec. 13. 5 MRSA §18505, as enacted by PL 1985, c. 801, §§5 and 
7, is amended to read: 

§18505. Computation of benefit 

W:Rea Until July 
section 18504 retires, 
disability retirement 
member's average final 

1. 1994. when a member qualified under 
the member s:Ra±± is entitled to receive a 
benefit equa 1 to 6-6--2-.t-3-- ~ of :R4:s the 
compensation. 

Sec. 14. 5 MRSA §18507, sub-§2, ~A, as repealed and replaced by PL 
1987, c. 256, §41, is amended to read: 

A. A disability retirement benefit ceases and eligibility 
for a service retirement benefit begins+ on the last day of 
the month in which the service retirement benefit of the 
beneficiary equals or exceeds the amount of the member's 
disability retirement benefit. 

f±*--~-~ae-~~--aa~-~--~ae-me£~£--~-wfi4€fi-~~-±9t:R 
aaa4:¥ersary-~--~-eeae€4:e4:ary~s-~~--~~~~-a§e 
eeel:irSf-9r-

f~*--GR-~~-~~~-~f-tfie-~~~~~~~~ae-ser¥4:ee 
re~4:remeat-~-ik--~~--~ae-~~~~~--w~a~e-~--er 
eHeeea-~fie-~~-~-~~~~~~~~~~-re~~remea~-eeae€4:tT 
4:€-~~aa~-~~r&-~~-~~~~~~-~~~~~~~--e~--t:Re 
eeHe€4:e4:ary~S-H9rffia±-ret4:remeHt-a§ef 

Sec.15. 5MRSA§18524,sub-§1, as enacted by PL 1989, c. 409, §§11 
and 12, is amended to read: 

1. Qualification. Except as provided in subsection 2, a 
member qualifies for a disability retirement benefit if disabled+ 
while in service. 
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Sec.16. 5MRSA§18528, as enacted by PL 1989, c. 409, §§11 and 
12, is amended to read: 

§18528. Computation of benefit 

WaeH Until July 1. 1994, when a member qualified under 
section 18524 retires, after approval for disability retirement 
by the executive director in accordance with section 18525, the 
member saa±± is entitled to receive a disability retirement 
benefit equal to 66--~~3% ~ of that member's average final 
compensation. 

Sec. 17. 5 MRSA §18529, sub-§2, ~A, as enacted by PL 1989, c. 409, 
§§11 and 12, is amended to read: 

A. The disability retirement benefit ceases and a service 
retirement benefit begins+ when the service retirement 
benefit of a person equals or exceeds the amount of the 
disability retirement benefit. 

( 1) GH--t-he-- -:1-G-tfl.- -a-:a-:&i-¥-e-F-s-a-F-y-- -e-f--'El=l:e--pe-r---s-on-'-s-- H9£FRa ± 
re~~reFReH~-~~e,-~~~~-~-s-e&~~&-±~~~±r-sH~see~~eH 
~3t---er When calculating the person's service 

·retirement benefit. the average final compensation is 
the average final compensation at the time that person 
terminated active service before receiving disability 
retirement benefits adjusted by the same percentage 
adjustments, if anv, that wer'e applied to the 
disability retirement benefits und~r section 18407. 

(2) WaeH-~-he--6e~¥4ee--B&~i-~:a-~-~~k--&f-~-~e£seH 
e~Ha±s--~---e~eeeas---k~-~~--~i--~-he---e~sas~±~~Y 
re~~reFReH~-~~~,--i-~--tfl.~-t-~~-sef&re-k~~~-iH 
sHSi?ii~~~-£-a.pfl--f±tT The person is entitled to receive 
service Credit for the purpose of determining benefits 
under this Part for the period following termination of 
service for which that person receives disability 
retirement benefits under this article; and 

faj.---~&e:a---~~~-~--~~--~£~2£---serYiee 
re~~reFReH~-~~4k7-~~~-~i-:a-a-1-eeFRi?eHsa~ieH 
saa±±--&&-~~-~¥€-i'~~e--fiaa±-~~-~--~ae 
~iFRe-k~-~~-~erFRiHa~ee-~~~~~~~-seEere 
reee~YiH§-~i~ki~~-re~~reFReH~-~i~~-ae~Hs~ee 
sy-~~-s-ame-~~-a~~~~s-~~s-r-4i-~,-~aa~ 
we£e-~~~-:l4ee-k~~~~i-&&&i-~~y--F-e~i:emea~-seHeEi~s 
HHBe£-see~~eH-±849+T 
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fs1---~-he--~F&&a--s.fl..a-J..-J..--:r-eee-:i:-~-£e-£¥-i€e--G-:L-e-d-:i:-t--€er 
:1: fl. e--.!?" H-F .f?"&&e- -o-:f-- -de-t-e-r--m-i-n-i-ng- - -bene-f-4. -t-s-- ·\:l:fl:el eo£-- :1: fl. i s 
PaF:l:--~B-£---t~-~~~--~~~~--~Fm~Fra~~e-a--e€ 
seF¥iee-~~-~B&&-:Efia:E-~~-~~-e1isasi±i:Ey 
Fe:l:iremeB:l:-seBe€i:Es-~Be1eF-:l:fiis-ar:Eie±et-aBe1 

Sec. 18. 5 MRSA c. 425, sub-c. V, art. 3-B is enacted to read: 

Article 3-B 

MEMBER ELECTION OF DISABILITY PLAN 

§18541. Member election of disability plan 

I. Member election. Each participating local district 
shall offer to members who are employees of the district hired 
before October 16, 1992 and so employed on that date an 
opportunity to elect to be covered under the district's 
disability plan as amended to meet the requirements of the 
federal Older Workers Benefit Protection Act. 

A. The retirement system is responsible for providing to 
the ·participating local district information that describes 
the district's disability plan as amended to meet the 
requirements of the federal Older Workers Benefit Protection 
Act, the district's disability plan without those amendments 
and a form for individual member election to be covered 
under the plan as amended. 

B. The participating local district is responsible for 
giving the information and election form to each member 
entitled to the election, for collecting the completed 
election forms and for returning the election forms to the 
retirement. system. 

C. The participating local district shall give the 
information and election form to each member not later than 
October 16, 1992. 

D. A member's election to be covered under the district's 
disability plan as amended to meet the requirements of the 
federal Older Workers Benefit Protection Act is effective 
180 days after October 16, 1992. 

E.· A member's election is not effective unless it is signed 
and dated on or before a date established by the executive 
director that is not later than 180 days after October 16, 
1992 and the election is irrevocable. 

F. The participating local district shall return the 
completed election forms to the retirement system not later 
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than a date established by the executive director that may 
not be later than 180 days after October 16, 1992. 

G. The executive director may establish additional policies 
and procedures necessary to carry out this section in an 
efficient and fair manner. 

2. Members who do not elect. Until a member elects to be 
covered under the district's disability plan as amended to meet 
the requirements of the federal Older Workers Benefit Protection 
Act and the- election is effective, the member is covered under 
the plan without those amendments. 

Sec. 19. 5 MRSA c. 425, sub-c. V, art. 3-C is enacted to read: 

Article 3-C 

DISABILITY UNDER FORMERLY AVAILABLE 
DISABILITY PLANS AFTER OCTOBER 16. 1992 

§18542. Disability under formerly available disability plans 
after October 16. 1992 

In the case of a participating local district having .a 
retirement system disability plan other than that provided by 
article 3 or 3-A, which plan is in force on October 15, 1992, the 
following provisions apply on and after October 16, 1992: 

1. Eligibility. A member who is an employee of the 
district who applies for a disability retirement benefit after 
the· effective date of the member's election to be covered under 
the plan as amended to meet the requirements of the federal Older 
Workers Benefit Protection Act is eligible to apply regardless of 
the member's age at time of application; 

2. Ordinary disability allowance. In the case of ordinary 
disability under such a plan, the disability retirement allowance 
must be calculated as provided under the plan except that until 
·July 1, 1994 the amount of the· retirement alldwance may not 
exceed 59% of the member's average final compensation at the time 
of disability retirement; and 

3. Occupational disability allowance.. In the case of 
occupational disability under such a plan, the disability 
retirement allowance is, until July 1, 1994, equal to 59% of the 
member's average final compensation at the time of disability 
retirement. 

Sec. 20. Application. The amendments made by this Act to the 
disability plans of the Maine Judicial Retirement System and the 
Maine State Retirement System for members who are 
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Legislators,_ state ~mployees and teachers and to the disability 
plans of participating local districts for members who are 
district employees apply to those members who elect, in 
accordance with this Act, to be covered under the applicable 
disability plan as amended by th,is Ac:;t and to those who become 
members after October 16, 1992. For those members who so elect, 
the applicable disability plan as amended by this Act applies to 
a written application for disability retirement received by the 
retirement system after the effective date of the election. For 
those who become members after October· 16, 1992, the applicable 
disability plan as. amended by this Act applies to a written 
application for disability retirement received by the retirement 
system after October 16, 1992. 

Except as specifically provided in this Act, nothing in this 
Act changes any standard for or requirement of eligibility for 
disability, on initial application or subsequent review, under 
any retirement system disability plan in effect immediately prior 
to enactment of this Act. 

Members who are judges, Legislators, state employees, 
teachers or employees of participating local districts who do not 
elect to be covered under the applicable disability plan as 
amended by this Act continue to be covered by the applicable 
disability plan without those amendments. 

Sec. 21. Study and report. The Maine State Retirement System shall 
study and analyze the experience . of the plans covered by this 
Act. The ret.irement system shall submit by February 1, 1994 a 
report to the Governor, the Joint Standing Committee on Aging, 
Retirement and Veterans, the members of the Legislative Council 
and the Executive Director of the Legislative Council. The 
report must compare actual experience under the plans with 

actuarial assumptions regarding elections ·and costs of benefits 
under the new options elected. The report must also identify 
possible options for compliance with the federal Older Workers 
Benefit Protection Act that protect benefits for employees 
without additional cost to the State. and participating local 
districts. · 

Emergency clause. In view of the emergency cited in the 
preamble, this Act takes effect when approved. 
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