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Resolve, To Require Professional Licensure for Crane Operators
Resolve 2019, c. 75
Sunrise Review
Sunrise Review: Overview
The Maine Legislature established the Sunrise Review process to determine whether a proposed
regulation, or expansion of regulation, of a certain profession or occupation is necessary to
protect the health, safety and welfare of the public. The rationale underlying Sunrise Review is
that the State of Maine should only impose regulation when necessary to protect Maine people
from harm, and then, impose only the minimum level of regulation to ensure public health and
safety.
A Sunrise Review also seeks to identify the potential impact of proposed regulation on the
availability and cost of services to consumers. State regulation through licensing should not be
used to create unnecessary barriers of entry to a profession that could limit consumer access to
services or increase their cost or for other economic purposes.
The Sunrise Review process is set forth in Maine law 5 MRS §12015 (3), which requires the
committee of jurisdiction to take one of three steps to obtain relevant information about any
proposal to create or expand a regulatory program. The committee steps include:
A.
B.

C.

Holding a public hearing to specifically address the Sunrise Review evaluation
criteria contained in Title 32, section 60-J;
Requesting the Commissioner of the Department of Professional and Financial
Regulation (“Commissioner” and “DPFR”) to perform an “independent assessment”
of survey responses to the evaluation criteria from the group proposing regulation or
expansion of regulation, as well as from opponents and other interested parties; or
Requesting the Commissioner of DPFR to create a technical committee to assess
responses to the evaluation criteria from the parties referenced above.

Steps B and C above require the Commissioner to report findings and recommendations to the
committee. The committee may also consider information outside of the Commissioner’s
findings and report. After the committee reviews the Commissioner’s report, along with any
additional material it wishes to consider, it may move forward with legislation to regulate the
occupation/profession or decline to do so. The committee is not bound to accept the
Commissioner’s recommendations.
If the committee concludes that state regulation is warranted, the committee drafts legislation for
consideration by the full legislature. According to Title 5, the committee’s recommendation
must include “a written statement describing the manner in which the assessment of answers to
the evaluation criteria was conducted and a concise summary of the evaluation.” (Title 5
§12015).
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Charge from the Legislature
During the First Regular Session of the 129th Maine Legislature, Representative Scott Cuddy
introduced LD 904 which would have required heavy equipment operators to be licensed in
Maine. Following a public hearing and two work sessions before the Joint Standing Committee
on Innovation, Development, Economic Advancement and Business (the “Committee”), the bill
was re-titled and redrafted to narrow its scope to address only the issue of licensure of operators
of cranes used in construction, demolition or excavation.
Resolve c. 75 is attached as Appendix A.
Sunrise Evaluation Criteria
Resolve c.75 requires the Commissioner to conduct an independent assessment pursuant to Title
5, section 12015, subsection 3, of responses to evaluation criteria set forth in the statute. It is
customary for the Commissioner to request and consider responses to an evaluation criteria
survey from proponents of proposed regulation, as well as opponents and any interested party.
Title 32, section 60-J establishes thirteen evaluation criteria which must be addressed by the
applicant group or individual proposing regulation. Opponents and other interested parties are
asked to address the same criteria, although responses to all criteria are not required. A list of the
Sunrise evaluation criteria is attached as Appendix B.
The Process
Following enactment of Resolve c.75, the Commissioner prepared a survey instrument based on
statutory evaluation criteria and distributed it on August 12, 2019. The distribution list included
groups and individuals who provided public testimony on the original bill and other groups and
individuals who had expressed an interest in participating in the survey process. The
Commissioner encouraged those receiving the survey to distribute copies to any other groups or
individuals who might wish to be heard and/or submit relevant information. The survey and
cover letter are attached as Appendix C.
Fifty-one responses were submitted to the Department by crane operators, employers of crane
operators, and others with an interest in the subject matter. Information submitted by survey
responders and public hearing testimony on LD 904 has been considered in the course of
developing this Sunrise Report.
The survey responses on Resolve c. 75 and public hearing testimony on LD 904 are posted on
the Commissioner’s website at this link https://www.maine.gov/pfr/legal/legislativereports#professional and attached as Appendix D.
The Commissioner also undertook independent research on federal laws governing crane
operators and their employers. The federal government currently regulates crane operators
through the Occupational Safety and Health Administration (“OSHA”) Regulatory Program for
2

Employers and Crane Operators. All Maine employers of crane operators are subject to the
OSHA training, certification and qualification rules that have the force of federal law.
Federal Rules and Regulations Governing Crane Operators – OSHA
By way of background, OSHA was established within the US Department of Labor in
1971 to address the increasing number of worker injuries in the absence of workplace
safety standards. OSHA’s mission is to improve the health and safety of working
conditions and to ensure all employees are aware of their rights. Underlying OSHA’s
rulemaking authority to set and enforce safety standards is the principle that legal
responsibility for providing safe working conditions falls on employers.
OSHA’s initial rules on cranes was implemented in 1971 – the same year the agency was
established. The rules and regulations have since been modernized and updated.
Current OSHA rules require crane operators to be trained and certified and then formally
evaluated, in writing, by their employer. These requirements underscore the permanent
legal responsibility of employers to employ only nationally certified crane operators and
to document, through ongoing written evaluation, that their employee crane operators are
qualified to perform their duties. Crane operators are either trained by their employers or
through a formal education program. The crane operator must then become certified by
an approved accrediting agency. The employer has a duty to formally evaluate their
crane operator employee and maintain the evaluation documentation. While certification
is necessary to examine an operator’s knowledge, an employer is in the best position to
evaluate and assess an operator’s ability to make sound decisions and foresee and avoid
hazards at the worksite.
For more detailed information on OSHA crane operator regulations, please see 29 CFR
1926 Sub-Part CC 1926.1401-1926.1442 (https://www.osha.gov/lawsregs/regulations/standardnumber/1926/1926.1427) attached in Appendix E.
Discussion and Analysis
Sunrise Criterion #1: Data on Group A description of the professional or occupational group
proposed for regulation or expansion of regulation, including the number of individuals or
business entities that would be subject to regulation, the names and addresses of associations,
organizations and other groups representing the practitioners and an estimate of the number of
practitioners in each group;
Research staff of the Center for Workforce, Research and Information within the Maine
Department of Labor estimated, based on current 2018 employment estimates, that as of October
24, 2019, there were 320 crane operators employed in Maine. Given the statistical standard of
error, the actual employment numbers are likely between 257 and 383 (using a 95% confidence
interval).
Department Analysis: Based on the information above, the number of crane operators in
Maine is likely between 257 and 383.
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Sunrise Criterion #2: Specialized Skill Whether practice of the profession or occupation
proposed for regulation or expansion of regulation requires such a specialized skill that the
public is not qualified to select a competent practitioner without assurances that minimum
qualifications have been met;
A crane operator uses specialized equipment to move and place large and heavy materials
vertically and horizontally. Most crane operators are employed in the construction, mining or
shipping industries and typically work with materials such as beams, trusses, excavated earth and
shipping containers.
Department Analysis: Crane operators must possess specialized skills and abilities
demonstrated through education, certification and qualification and field experience.
Those skills and abilities are so specialized that they cannot be evaluated by the public at
large. However, employers of crane operators are required by OSHA to understand the
skills and abilities needed to ensure safe crane operation and comply with OSHA rules.
Sunrise Criterion #3: Public Health, Safety and Welfare The nature and extent of potential
and actual harm to the public if the profession or occupation is not regulated, the extent to which
there is a threat to the public's health, safety or welfare and production of evidence of potential
harm, including a description of any complaints filed with state law enforcement authorities,
courts, departmental agencies, other professional or occupational boards or private lodged
against practitioners of the profession or occupation in this State within the past 5 years;
Cranes used in construction, regardless of type and lift capacity, are inherently dangerous pieces
of equipment and have the potential to inflict great physical harm on individuals who operate
and work near them, and on members of the public.
Nine fatal accidents involving cranes have occurred in Maine in the past 23 years, according to
Occupational Safety and Health Administration records (https://www.osha.gov/fatalities).
Nationally, there were 33 crane-related work fatalities in one year—2017.
(https://www.bls.gov/iif/oshwc/cfoi/cranes-2017.htm).
Department Analysis: A showing of actual harm to the public at large in the absence of
state regulation is central to determining whether state regulation is an appropriate use of
a state’s police power to safeguard its citizens. Crane operators and their employers
agree that this is a dangerous occupation.
In Maine, there have been 9 crane related fatalities in the past 23 years. Nationally, there
were 33 crane related fatalities in 2017.
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Sunrise Criteria #4: Voluntary and past regulatory efforts A description of the voluntary
efforts made by practitioners of the profession or occupation to protect the public through selfregulation, private certifications, membership in professional or occupational associations or
academic credentials and a statement of why these efforts are inadequate to protect the public;
The National Commission for the Certification of Crane Operators is an independent, nonprofit
organization formed in 1995 to develop effective performance standards for safe crane
operations. In May 2009, the Occupational Safety and Health Administration and the NCCCO
signed a formal agreement whereby OSHA officially recognized NCCCO certification as
meeting operator qualification requirements of OSHA. NCCCO’s certification program is
accredited by the American Society of Mechanical Engineers and by the National Commission
for Certifying Agencies (NCCA), the highest level of accreditation.
Since 2009, other accredited certification organizations have formed to meet the need for
independent third-party certification of crane operators. Certification by an independent and
accredited third party is considered to be the most effective approach to crane safety. In addition
to NCCCO, the National Center for Construction Education and Research (NCCER), and the
Operating Engineers Certification Program (OECP) have been accepted by OSHA as accredited
third-party crane operator certification organizations. These organizations are vetted and
qualified by the American National Standards Institute (ANSI). ANSI has been recognized as an
approved accreditor of crane operator certification programs by the Occupational Safety and
Health Administration (OSHA).
Department Analysis: Although there may have been optional or voluntary certification
programs available prior to 1971, OSHA’s certification rule made crane operator
certification mandatory. Today there is a mandatory process for certification provided by
the National Commission for the Certification of Crane Operators (NCCCO), an
independent, nonprofit organization formed in 1995 to develop effective performance
standards for safe crane operations. In May 2009, the Occupational Safety and Health
Administration and the NCCCO signed a formal agreement whereby OSHA officially
recognized NCCCO certification as meeting operator qualification requirements of
OSHA and the American Society of Mechanical Engineers. There are several other
accredited organizations that provide crane operator certification. Some responders noted
that the separation of training from certification is important for ensuring that the
certification process is objective.
Sunrise Criterion #5: Cost; benefit The extent to which regulation or expansion of regulation
of the profession or occupation will increase the cost of goods or services provided by practitioners
and the overall cost-effectiveness and economic impact of the proposed regulation, including the
indirect costs to consumers;
Comments on this criterion were varied. Some commenters stated that the cost of state
regulation would likely increase the cost of crane services and other commenters indicated that
the cost of state regulation might not increase consumer costs. Survey responses and public
testimony are available in Appendix D.
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Department Analysis: When a state imposes new license requirements on individuals
who have not previously been the subject of state regulation, two trends can be
anticipated. First, the number of available service providers will likely decrease. Crane
operators who cannot afford, for whatever reason, to comply with newly imposed license
requirements may leave the occupation. Second, the cost of hiring licensed crane
operators will likely increase if the availability of licensed crane operators decreases.
New overhead costs associated with state regulation are likely passed on to consumers.
OSHA regulation of crane operators requires employers to pay for employee training and
certification. The cost of state licensing may or may not be borne by individual crane
operators and increased costs of a state licensing program are typically passed on to
consumers.
Sunrise Criterion #6: Service availability of regulation The extent to which regulation or
expansion of regulation of the profession or occupation would increase or decrease the
availability of services to the public; (See analysis of Criterion #5)
Sunrise Criterion #7: Existing laws and regulations The extent to which existing legal
remedies are inadequate to prevent or redress the kinds of harm potentially resulting from
nonregulation and whether regulation can be provided through an existing state agency or in
conjunction with presently regulated practitioners;
Individuals injured by a crane operator potentially have a range of civil or criminal legal
remedies depending on the injury and operator intent. They have a legal right to sue for damages
to themselves or their property. In addition, OSHA can impose significant penalties on a business
who does not comply with OSHA rules.
Department Analysis: Maine employers of crane operators are subject to the OSHA
training, certification and qualification rules that have the force of federal law. Crane
operator certification and documented employer qualification of the operator are
necessary and required by OSHA to assess competence and qualifications of a crane
operator. OSHA compliance officers have federal authority to inspect worksites without
advance notice, issue citations to employers for non-compliance and investigate
workplace injuries that may result in civil or criminal action against employers. OSHA
can also impose monetary penalties.
State regulatory bodies established to regulate professions and occupations typically do
not have statutory authority to order restitution.
Sunrise Criterion # 8: Method of regulation Why registration, certification, license to use the
title, license to practice or another type of regulation is being proposed, why that regulatory
alternative was chosen and whether the proposed method of regulation is appropriate;
The Sunrise Review process is intended as a balanced analysis of the potential benefits and
potential drawbacks of any proposed regulation. In an effort to be responsive to the statutory
requirement of a balanced analysis, this review does not presuppose licensure. The
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Commissioner cannot speak for the proponents of licensure as to why licensure was the chosen
regulatory alternative. The proponents’ testimony and responses to the Commissioner’s survey
is attached as Appendix D.
Department Analysis: OSHA has imposed the following requirements: all crane
operators must pass a written and practical exam provided by a certification organization;
the certifying organization must be accredited; and employers of crane operators must
undertake documented evaluations of the employee/crane operator specific to the crane
they will be operating.
Sunrise Criterion #9: Other states A list of other states that regulate the profession or
occupation, the type of regulation, copies of other states' laws and available evidence from those
states of the effect of regulation on the profession or occupation in terms of a before-and-after
analysis;
According to NCCCO, 16 states license crane operators: California, Connecticut, Hawaii,
Maryland, Massachusetts, Minnesota, Montana, Nevada, New Jersey, New Mexico, New York,
Pennsylvania, Rhode Island, Utah, Washington, and West Virginia. Thirty-four states do not
license crane operators
Department Analysis: Many of the states that require crane operators to be licensed
established their licensing programs before the final adoption and implementation of
OSHA standards. The states with licensure programs have now incorporated OSHA
standards and certification requirements into their licensing programs. In those states
with state licensure, employers are subject to OSHA sanctions and individual crane
operators are subject to a range of discipline by the state licensing entity.
Sunrise Criterion #10: Previous efforts The details of any previous efforts in this State to
implement regulation of the profession or occupation;
Department Analysis: No previous efforts to regulate crane operators were identified.
Sunrise Criterion #11: Mandated benefits (not applicable)
Sunrise Criterion #12: Minimal competence Whether the proposed requirements for
regulation exceed the standards of minimal competence and what those standards are;
Department Analysis: Any proposed requirements for state regulation would be required
to be at least as effective as established federal OSHA standards and rules governing
crane operators and their employers.
Sunrise Criterion #13: Financial Analysis The method proposed to finance the proposed
regulation and financial data pertaining to whether the proposed regulation can be reasonably
financed by current or proposed licensees through dedicated revenue mechanisms.
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Department Analysis: It would be premature to attempt to analyze financing methods.
The details of a potential state program, the type and breadth of state regulation, the size
of the licensing pool and the location of such a program in state government would
determine the costs associated with state regulation. Licensing costs are borne by the
regulated professionals. The smaller the pool, the greater the cost per professional. A
pool of 257-383 crane operators would be considered a fairly small pool and the costs of
licensure per licensee would be higher than some other licensed professionals.
Observation:
Cranes used in the construction industry can pose a threat to the safety of crane operators,
construction workers and the public. To protect the public, crane operators must be trained,
examined and qualified to operate cranes.
The question for the Committee is whether, as a matter of public policy, the public is protected
by OSHA regulations or if additional state regulation is necessary.
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Appendix A
Resolve c. 75, Directing the Commissioner of Professional and Financial
Regulation to Conduct a Sunrise Review Regarding the Proposal to License
Operators of Cranes
Sec. 1. Commissioner of Professional and Financial Regulation to conduct a
sunrise review regarding the proposal to license operators of cranes. Resolved:
That the Commissioner of Professional and Financial Regulation shall conduct
an independent assessment pursuant to the sunrise review requirements in the
Maine Revised Statutes, Title 32, chapter 1-A, subchapter 2 of the proposal to
license operators of cranes. For the purpose of this resolve, "crane" means a
piece of power-operated equipment that can hoist, lower and horizontally move a
suspended load.
Sec. 2. Requirements. Resolved: That, in conducting the sunrise review required
by section 1, the Commissioner of Professional and Financial Regulation shall
consider:
1. Limiting licensure requirements to operators of cranes:
A. That are used in construction, demolition or excavation work;
That are used at construction sites of projects that involve work on
structures over an established height; and
That have lifting capacity that reaches or exceeds set limits;
2. A requirement that an applicant for licensure as an operator of a crane possess
an active, unrestricted Maine driver's license and a certification of medical
fitness;
3. A requirement for a written and practical examination for licensure as an
operator of a crane that incorporates nationally recognized certifications, federal
guidelines or national industry guidelines pertaining to the operation of heavy
equipment, including the United States Department of Labor, Occupational Safety
and Health Administration and American National Standards Institute standards
or American Society of Mechanical Engineers guidelines; and
4. A pathway to license recognition for an individual possessing a crane operator
license, or the equivalent, in another state or a United States territory.
Sec. 3 Reporting date established. Resolved: That, no later than January 10, 2020, the
Commissioner of Professional and Financial Regulation shall submit a report with any
necessary legislation following the independent assessment under section 1 to the Joint
Standing Committee on Innovation, Development, Economic Advancement and Business.
The committee is authorized to submit legislation on the subject matter of the report to
the Second Regular Session of the 129th Legislature.
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Appendix B
Sunrise Evaluation Criteria
1: Data on Group. A description of the professional or occupational group proposed for
regulation or expansion of regulation, including the number of individuals or business
entities that would be subject to regulation, the names and addresses of associations,
organizations and other groups representing the practitioners and an estimate of the number
of practitioners in each group;
2: Specialized skill. Whether practice of the profession or occupation proposed for
regulation or expansion of regulation requires such a specialized skill that the public is not
qualified to select a competent practitioner without assurances that minimum qualifications
have been met;
3: Public health; safety; welfare. The nature and extent of potential and actual harm to the
public if the profession or occupation is not regulated, the extent to which there is a threat to
the public's health, safety or welfare and production of evidence of potential harm, including
a description of any complaints filed with state law enforcement authorities, courts,
departmental agencies, other professional or occupational boards or private lodged against
practitioners of the profession or occupation in this State within the past 5 years;
4: Voluntary and past regulatory efforts. A description of the voluntary efforts made by
practitioners of the profession or occupation to protect the public through self-regulation,
private certifications, membership in professional or occupational associations or academic
credentials and a statement of why these efforts are inadequate to protect the public;
5: Cost; benefit. The extent to which regulation or expansion of regulation of the
profession or occupation will increase the cost of goods or services provided by practitioners
and the overall cost-effectiveness and economic impact of the proposed regulation, including
the indirect costs to consumers;
6: Service availability of regulation. The extent to which regulation or expansion of
regulation of the profession or occupation would increase or decrease the availability of
services to the public;
7: Existing laws and regulations. The extent to which existing legal remedies are
inadequate to prevent or redress the kinds of harm potentially resulting from nonregulation
and whether regulation can be provided through an existing state agency or in conjunction
with presently regulated practitioners;
8: Method of regulation. Why registration, certification, license to use the title, license to
practice or another type of regulation is being proposed, why that regulatory alternative was
chosen and whether the proposed method of regulation is appropriate;
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9: Other states. A list of other states that regulate the profession or occupation, the type of
regulation, copies of other states' laws and available evidence from those states of the effect
of regulation on the profession or occupation in terms of a before-and-after analysis;
10: Previous efforts. The details of any previous efforts in this State to implement
regulation of the profession or occupation;
11: Mandated benefits. Not applicable.
12: Minimal competence. Whether the proposed requirements for regulation exceed the
standards of minimal competence and what those standards are; and
13: Financial analysis. The method proposed to finance the proposed regulation and
financial data pertaining to whether the proposed regulation can be reasonably financed by
current or proposed licensees through dedicated revenue mechanisms.
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Appendix C
Sunrise Survey and Cover Letter

Request for Information from Interested Parties:
Sunrise Review for Resolve c. 75
“Resolve, Directing the Commissioner of Professional and
Financial Regulation To Conduct a Sunrise Review Regarding
the Proposal To License Operators of Cranes”

Department of Professional and Financial Regulation
Office of the Commissioner
August 12, 2019
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Sunrise Review Survey: Regulation of Crane Operators in Maine
Pursuant to 2019 Resolve c. 75
Please return the completed survey to Melissa Hinkley, Commissioner’s Office, Department of
Professional and Financial Regulation, 35 State House Station, Augusta, ME 04333-0035 or by
email to Melissa.A.Hinkley@maine.gov by September 30, 2019.
General Information:
Completed by:
Title or Occupation:
Organization Represented: (if applicable)
Evaluation Criteria (32 M.R.S.A. §60-J)
1. Does your company employ crane operators? If so, how many?

2. Please describe the minimum skills, knowledge and training that a crane operator should
possess.

3. What standards should be used to measure the competency of a crane operator? Why?

4. What operation and safety standards apply to crane operators?

5. What standards does your organization use to measure or evaluate a crane operator’s skill
level or ability?
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6. Is the public in jeopardy in the absence of state regulation of crane operators?

7. Are you aware of any actual instances in which a member of the public was harmed
physically by an act of a crane operator? Please describe.

8. How many crane operators currently providing services in Maine lack the minimum
skills, knowledge and experience required of a crane operator?

9. Has your company adopted mandatory OSHA standards for crane operators?

10. Has your company adopted private certifications as a mandatory standard for members or
employed crane operators? Why or why not? Which certifications?

11. Has your company adopted voluntary certifications or training for members or employed
crane operators? Why or why not? Which certifications?

12. As an individual crane operator, what voluntary or mandatory certifications have you
obtained? What specific crane operator training have you obtained? What certifications
or training have you found to be most beneficial? Why?

13. Does your organization require crane operators to be members of state, national or
international crane operator organizations? Why? Which organizations?

14. How would state regulation of crane operators affect the cost of crane service to Maine
consumers? Please provide examples or evidence supporting your response.
14

15. How would state regulation of crane operators affect current service providers? Please
provide a rationale for your response.

16. Please provide information about methods used by other states to regulate the crane
operator occupation.

Please add any information that may be useful to this sunrise review and feel free to forward this
questionnaire to any individual or company that may be interested in providing information on
this topic.
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August 22, 2019
<FIRSTNAME> <LASTNAME>
<ADDRESSLINE1>
<ADDRESSLINE2>
<CITY> <STATE> <ZIP>
SENT VIA ELECTRONIC MAIL TO: <EMAILADDRESS>
Re: Sunrise Review Process for Ch. 75
Dear <TITLE> <LASTNAME>:
The Joint Standing Committee on Innovation, Development, Economic Advancement and
Business has directed the Department of Professional and Financial Regulation to conduct a
sunrise review regarding Ch.75 “Resolve, Directing the Commissioner of Professional and
Financial Regulation To Conduct a Sunrise Review Regarding the Proposal To License
Operators of Cranes.”
Pursuant to 5 MRSA § 12015 sunrise review must be undertaken whenever proposed legislation
would license or otherwise regulate an occupation or profession that is not currently regulated or
would substantially expand the regulation of a currently regulated occupation or profession. The
process seeks to determine whether such regulation is necessary or appropriate to protect the
public.
Importantly, a fundamental consideration within the sunrise process is whether public health and
safety is jeopardized by the absence of regulation. It is essential for proponents of new or
expanded regulation to address that question. A copy of the relevant Maine statutes that provide
for sunrise review are enclosed for your reference.
Specifically, sunrise review requires the Department to evaluate the responses of the proponents
of new or expanded regulation to the information criteria set forth in 32 MRSA § 60-J. Other
interested individuals or organizations may also participate by responding to the survey questions
to allow the Department to access a broad range of information and all points of view.
This letter is intended to notify organizations and individuals who have expressed interest in this
study of the Department’s intent to begin the sunrise review requested by the Innovation,
Development, Economic Advancement and Business Committee pursuant to Resolve Ch. 75. It
is our intention to conduct the sunrise review process and develop a comprehensive sunrise
report with recommendations and proposed legislation, if appropriate, which will be submitted to
the Committee on or before January 10, 2020.
As a first step in the sunrise review process, we have enclosed a survey instrument designed to
elicit basic information on the issues and the positions of interested parties on the question of
whether the public health, safety and welfare is jeopardized in the absence of state regulation of
16

crane operators. Please complete all or any portion of the survey and return it along with any
additional information that would assist the Department in its evaluation process.
Completed surveys should be returned to Melissa Hinkley, Assistant to the Commissioner, by email (melissa.a.hinkley@maine.gov) or regular mail (35 State House Station, Augusta, ME
04333) on or before September 30, 2019.
If you have questions about the survey or the sunrise review process, please contact the
Commissioner’s Office at 624-8511.
Sincerely,

Anne L. Head
Commissioner
cc:

Senator Erin Herbig, Senate Chair
Representative Mattea Daughtry, House Chair
Joint Standing Committee on Innovation, Development, Economic Development and
Business
Sam Senft, OPLA Policy Analyst

Enclosures (4)
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Appendix D
Survey Responses and Public Hearing Testimony

Testimony of
DANA A. DORAN
Executive Director

Professional Logging Contractors of Maine
Before the Joint Standing Committee on Innovation, Development, Economic
Advancement and
Business in Opposition to LD 904, Resolve, Directing the Commissioner of Professional
and
Financial Regulation To Conduct a Sunrise Review Regarding the Proposal To License
Heavy Equipment Operators
Tuesday, March 26, 2019

1:00 P.M. — Cross Building — Room 202

Senator Herbig, Representative Larsen-Daughtry and members of the Joint Standing
Committee on Innovation, Development, Economic Advancement and Business, my
name is Dana Doran and I am the Executive Director of the Professional Logging
Contractors of Maine. rlhe Professional Logging Contractors of Maine (PLC) is a trade
association that represents logging and associated trucking contractors throughout the
state of Maine. The PLC was formed in 1995 to give independent contractors a voice in a
rapidly changing forest industry.
As of 2018, logging and trucking contractors in Maine employed over 4,900 people
directly and were indirectly responsible for the creation of an additional 3,300 jobs. This
employment and the investments that contractors make contributed $882 million into the
state's economy. Our membership employs over half of the individuals who work in this
industry and is also responsible for about 75% of Maine's annual timber harvest.
Thank you for providing me the opportunity to testify on behalf of our membership in
opposition to LD 904, Resolve, Directing the Commissioner of Professional and Financial
Regulation To Conduct a Sunrise Review Regarding the Proposal To License Heavy
Equipment Operators.
As you are aware, the forest products industry in Maine is in the midst of a reinvention
process, one that none of us have been involved before. In the past five years, Maine
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experienced the closure of five pulp and paper mills and the periodic idling of two wood
energy electric facilities. As a result, Maine lost 50 percent of its softwood pulp market
and has also seen a two-million-ton reduction of biomass utilization. Between 2014 and
2016, the total economic impact of the forest products industry fell from $9.8 billion to
$8.5 billion, and more than 5,000 jobs were lost. Rural Maine communities where mills
have closed are still to this day experiencing high unemployment rates, loss of
population, and significant basic infrastructure challenges.
This crisis has also gone all the way to the tree stump, impacting more than 400 logging
contractors in the state and at least 500 jobs. To put this into perspective, over just the last
five years, we are talking about the loss of 121,000 undelivered truckloads of wood, or
30% of the total amount of fiber consumed by Maine mills.
As our industry is twing to reset itself and prepare for a more prosperous future, we are
unclear as to why this bill is before the Legislature at this specific time. More
specifically, I stand before you today in opposition to this bill for five primary reasons:
1) we are not sure if heavy equipment operators in the logging industry are included in
the definition of "heavy equipment operators" as proposed in the bill and our concern
would be that this might indeed be a possibility; 2) to our knowledge, there has been no
specific request by anyone in our industry at this point in time to create such a licensure
system at this time; 3) the Occupational Safety and Health Administration (OSHA)
heavily regulates our industry and we already must abide by general industry safety
standards, construction standards and a specific set of logging standards; 4) as a result of
OSHA regulation, our industry has created and implemented its own set of very specific
class codes that have been recognized by the National Council on Compensation
Insurance (NCCI) and the Maine Bureau of Insurance. These class codes mandate
rigorous safety training for employees of logging contractors to reduce risk and ensure
safe working conditions; and finally, 5) our industry is also regulated in Maine by the
Maine Forest Service (Forest Practices Act & Liquidation Harvesting) and the Maine
Department of Environmental Protection (Shoreland Zoning).
At this point in time, as a result of the aforementioned reasons, our industry is not a
proponent of endorsing a licensure system that it has not requested nor has been
identified as necessary. We feel that this kind of top down approach to regulation is not
in the best interest of our industry and it will only add regulation and expense at a time
when we are not in a position to afford it. Additionally, we do not feel that it will result
in improved working conditions or improved safety standards. We have seen our
colleagues in other states such as Massachusetts and California struggle with a licensure
system that they have not requested, and it is adding burden and cost
no apparent
benefit. We are not stating that we are opposed to licensure in the future, however we are
not in a position at this point in time to endorse a review process that we have not asked
for.
In closing, I would bring to your attention an alternative to licensure that our
organization created almost twenty years ago that we feel in the long run is much more
beneficial to loggers, landowners and mills in Maine, which is not only industry
endorsed, but has the weight of true third party certification. In 2000, the PLC created the
world's first and only 3 rd party certification program for logging companies, the
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Northeast Master Logger Program. Today, Master Logger certification is represented in
20 states and 3 countries. The Northeast Master Logger Certification Program offers
third-party independent certification of logging companies' harvesting practices. The
certification system is built around a standard with nine specific indicators, including
business ethics and safety, that have been cross-referenced to all of the world's major
green certification systems and is audited annually by the Rainforest Alliance. While this
system is not a licensure system per se, it is a very successful alternative to licensure, and
it has proven to be successful as an example of self-regulation that logging companies
are proud of.
Thank for you for providing the opportunity to hear from logging and trucking
contractors on this bill and I would be happy to answer any questions you may have.
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Grose, Tim
From:
Sent:

Dan Davis <dansd36@gmail.com>
Sunday, March 24, 2019 2:40 PM
IDEA
To:
Subject:
Distribution - IDEA - Testimony LD 904
Senator Herbig, Representative Daughtry and members of the IDEA Joint Standing Committee:
My name is Dan Davis, one of the 1.33 million clients of the State. I've opted to provide written considerations of the
following bill:

(Neither Support or Oppose) LD 904 - Resolve, Directing the Commissioner of Professional and Financial
Regulation To Conduct a Sunrise Review Regarding the Proposal To License Heavy Equipment Operators
Rather than expanding regulations while a significant number current occupational regulations are over 30
years old, oppressive, irrelevant, and frivolous, maybe work through LD 532 first, to evaluate our current
outdated legislative construct regulating occupations that work against many of Maine's past, current, and
future labor needs. We need heavy equipment operators to come to Maine, not leave. A desperately needed
occupation in this state and Maine's solution is to discourage it and find another way to tax it. Maybe we add
some more regulations and fees for snowplow drivers, as Maine desperately needs those too.
Thank you,
Dan Davis

(Porter - District 19 Senate, District 70 House)
Exegesis: Like many other taxpayers, I forgo income when exercising the right to speak and participate in Augusta, as we are not lobbyists and do
not have unlimited external resources to influence our state government on a daily basis.
Sending a testimony is a medium that legislators have suggested is of lesser value than sacrificing a day's wage to travel four hours to Augusta to
speak for three minutes every time a committee reviews any of their 2,000 plus bill proposals that effect my life (which all of them should, according
to the Constitution of this State). If I attend them all, I would be unemployed (fired), if/ am unemployed and want to attend, I can't afford it. This is
not competent or reasonable and is a barrier to those who gave consent to be governed.
In a vast and impoverished state such as Maine, if taxpayer attendance is a prerequisite to consider any idea, then it is just another deep structural
flaw in our way of governance and something to reflect on and explore.
It is also not competent or reasonable for the process to require that citizenry send separate letters of concern on a bill-by-bill as well as a daybyday basis to each and every committee in order for citizens to work within "the system". It would require the average citizen to employ labor
(beyond their legislators) and to acquire additional funding, as they do not have full time lobbyists to do this (beyond their legislators). Is this also
barrier to entry and participation of those who gave consent to be governed?
Example: If committees review approximately 100 bills a week for five (5) months straight and a person has an opinion or concern on about 50
of them each week, rather than being permitted to send a dozen emails to the various committees aligned to their work week calendar, the
"process requires a citizen to send 50 letters individually. And a citizen also has to cull those 50 bills to directly share opinions with co-sponsors and
sponsors who initiated the idea, in order to assure the most thorough argument for and vetting of a bill (the only laws that have justifiable integrity
have been vetted rigorously through debate).
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Beyond these two examples indicating the indeasibility of citizen participation, the current process already does a disservice to the people of the
State of Maine, as the constitutional authority of the legislature has been misconstrued to allow political corporations the power to
disproportionately represent each congressional district and authorize each committee (representing 7% of this state) to disenfranchise 93% of the
states citizenry and relieve those legislators representing the 93% of their constitutional duty (committees essentially determining the failure and
success of bills rather than being performed by the upper and lower chambers). Historically, committees have also behaved largely on political party
coercion rather than what is in the best interests of the people of Maine (another subversion of the State's constitution).
When the constitution is violated by the state that defines, administers, and enforces the rule of law, who would be the highest law Enforcer in
Maine charged with rectifying it? Is the only remedy of the body politic to test it in the courts? If reform is proposed via bills, will the legislators
(largely under the thumb of their corporate handlers) be willing to curtail customs and habits that hurt the citizenry and that do not align with the
State's Constitution? Is a radical remedy required for rampant disease?
This problems are primarily the result of preexisting structural advantages afforded to political corporations of a bygone era that have been codified
into our laws, advantages that undermine democracy, instill false relevance, and need critical and thoughtful reform.
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AGCMAINE

Testimony of Matt Marks in Opposition to LD 904
Resolve, Directing the Commissioner ofProfessional and Financial Regulation To Conduct a
Sunrise Review Regarding the Proposal To License Heavy Equipment Operators
Tuesday, March 26, 2019 1:00 PM
Joint Standing Committee on Conmittee On Innovation, Development, Economic Advancement
and Business
Good Afternoon Senator Herbig, Representative Daughtry and distinguished members of the
Joint Standing Committee on Committee On Innovation, Development, Economic
Advancement and Business. My name is Matt Marks, I am a resident of Scarborough, and here
today representing the Associated General Contractors of Maine.
Today our members have various pathways to educate workers who operate equipment. The
machines used in the field today have continued to advance. They include new safety technology,
better control systems, and some comforts that many cars have today. They are also expensive
investments with a medium sized excavator costing more than $250,000. As an owner, it is a big
decision to place an operator in equipment.
If the Cornmittee believes that Maine businesses are not providing adequate education and
placing inexperienced operators in the field, they are sorely mistaken. The safety and financial
risk is serious business and could prevent a firm from bidding in both the public and private
market if they are not responsible.
OSHA standard subpart c (general safety conditions) 1926.20 (b)(4) states "The employer shall
permit only those employees qualified by training or experience to operate equipment and
machinery. "
OSHA also requires that the employer instruct each employee in the recognition and avoidance
of unsafe conditions and the regulations applicable to his work environment to control or
eliminate any hazards or other exposure to illness or injury. (29 CFR 1926.21(b)(2))
Also, members who operate gravel pits or mines are subject to the regulations or the Mine Safety
Health Administration. MSHA requires that an individual be task trained on all machines or
duties. I've included a copy of the Section 30 CFR including;
46.3 training plans
46.4 training plan implementation
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46.5 new miner training

46.6 newly hired experienced miner training
46.7 new task training
• 46.8 annual refresher training
• 46.9 records of training
The standard is particular in training and record keeping. Most of my members with
earthmoving equipment also own and operate gravel pits. That means they are complying with
MSHA and OSHA with regards to employment regulations. My point is unless Maine is
dedicating resources in a new license to include a written test, practical examination, and
inspection this would simply be an additional tax.
Besides the federal regulations for heavy equipment operators, certain activities require
additional training. AGC Maine trains between 800-1 ,000 construction workers on various
skills during a year. That includes hazardous materials, confined space entry, excavation and
trenching, crane operator certification, supervisory skills, and many other topics. We also
respond to changes in the industry or regional and national issues that we see as a necessity to
elevate the level of discussion in our marketplace.
A few years ago we held an excavation and trenching seminar with a guest speaker 'Who was
working unsafely in an open trench when it collapsed and nearly killed him. We had 300
contractors attend his first seminar in Maine, and we have had the chance to bring him back
several times since. Today members bring him to their safety seminars. But we didn't simply
offer the training, we followed up with best practices for trench safety, and guidelines for
communicating to the public when work is conducted in neighborhoods and sensitive areas.
Additionally, our team worked to proactively train workers, and provide guidance documents for
operations around overhead energized lines. You might recognize the signs scattered throughout
Maine that read "Energized Line Overhead" to alert operators, and remind them, of a hazard. Our
team provided training documents, materials and conducted a series of classes to kick off the best
practice.
The industry is not only reacting; we are proactive; licensing isn't the motivator; it is for the safety
of the people who build our infrastructure.
Some of our members operated equipment in other jurisdictions like Massachusetts and took the
equipment operator's exam and paid the fee. It didn't make them safer or even convey they could
operate safely; it simply demonstrated they could take a written test. If the Committee decides to
move ahead with a review, we hope that AGC Maine will be included in the process.
Thank you.
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Subpart C — General Safety and Health Provisions
by each failure to Irain an empfcyee may be cede separate
subpart C General Safety and Health Provisions
violation.
51926.20 CE General safety and health provisions

a.

(a) Contractor requirementsc

(I) Section 107 of the Act requires that it shall be a condition of
each contract which is entered into under legislation subject
to Reorganization Pian Number 14 of 1950 (64 Stat. 1267),
as defined in 51926.12, and is for construction, alteration,
and/or repair, including painting and decorating, that no
contractor or subcontractor for any part of the contract
work shall require any laborer or mechanic employed in the
performance of the contract to work in surroundings or
under working conditions which are unsanitary, hazardous,
or dangerous to his health or
(b)9 Accident prevention fh)TÄ/t shall be the responsibility of the

employer to initiate and fillågqtmaintain such programs as may
be necessary Lo comply with (his part.
Such programs shall provide for frequent and regular
l/hospectlons of the 0b sites, materials, and equipment to be
i!flilGinhade by competen persons designated by the
employers.
of any machinery, tool, material, or equipment
jetfiS not in compliance with any applicable requiremenC of
art is prohibited, Such machine. toolt material, or equipmen
shall either be identified as unsafe by tagging or locking the
controls to render them 'inoperable or shall be physically
removed from its place of operation,
employer spajl permit only those, employees quqlified
be standards contained in this part shall apply with respect to
ömployments performed in a workplace in a State, the District
of olumbiae the Commonwealth of Puerto Ricot the Viruin
Islands, -American Samoa. Guam, Trust Tettitocy of the Pacinc
Islands, ake 'Island, Outer Continental Shelf lands defined in the
Outer Cdntinental Shelf Lands Act, Johnston Island, and the
Canai one, 141926.20(c))
)Jfa particular standard Is specifically applicable fo a
condition, practice, means, method. operation, or process,
it shall prevail over any different general standard which
might otherwise be applicable to the same condition,
practice, meanst method, operation, or process.
the other hand, any standard shall apply according to
-its terms to any employment and place of employment in
any
Industry, even though particular standards are also prescribed
Mon the industry to the extent that none of such particular
standards applies,

•vanta standard protects on its face a class of persons
9Åhan employees, the standard shall be applicable under
this Only to employees and their employment and places
of
10 ment. [5192€.20(0)] ce duties owed to each employee
soiial protective equipment. Standards in this part
requiring tpmployer to provide personal protective
equipment (PPE). uding respirators and other types of
PPE, because of hazSktöémployees impose a separate
compliance duty with gUto each ernployee coveted by
the requirement. The p ffxnusl provide PPE to each
employee required to use and each failure to provide
PPE to an employee may o sidered a separate violation.
hg, Standards jn this part requiring training on hazards 14ted
matters. such as standards requiring that employe isle training
or that the employer train employees, proemployees, or
institute or implement a training a separate compliance duty
with respect to p)oyeen covered by the requirement. The
employer !nteechg affected employee in the manner required

FR

iggy. 70 Dec. Safety

training and education
Act; ujrements, establish The and Secretary
supervise shall, programs pursuant for the to
sectioneducaemployers and employees in [he
recognilion, nu: preyention of unsafe conditions in
employments Osponslbi)ity.
pyershould avail himselfof the safety and health
pogramsthe Secretary provides.
(2) The employer shall instruct eaeh employee in the
recognition and avoidance of unsafe conditions and the
regulations applicable to his work environment to control
or eliminate any hazards or other exposure to illness or
injury.
(3) Employees required to handle or use poisons, caustics, and
other harmful substances shatt be instructed regarding the
safe handling and use, and be made aware of the potential
hazards, personal hygiene, and personal protective
measures required.
(4) In job site areas where harmful plants or animals are present,
employees who may be exposed shall be instructed
regarding the potential hazards, and how to avoid injury,
and the first afd procedures to be used in the event of
injury. (41926
(5) Employees required to handle or use flammable liquids,
gases, or toxic materials shall be instructed in the safe
handling and use of these materials and made aware of and
the otßers ecific requirements contained in subparts Dt F,
applicable subparts of this part,
FR 8577.

g, 1979;

O, 197m as

2551B, may 4.2015)

926.23 First aid and medical attention
First aid services and provisions for medical care shall be made
avail* able by the employer for every employee covered by these
regula(ions. Regulations prescribing specific requirements for first
aid) medical attention, and emergency facilities are contained in
subpart D of this part.

926.24 Fire protection and prevention
The employer shall be responsible for the development and
maintæ nance of an effective fire protection and prevention
program at the job
demolition work. The employer shall ensure the avaitabiiity of the
fire protection and suppression equipment required by subpart F
of this part.

5192625 Housekeeping

(a) During the course or construction, alteration or repairs, form
and scrap lumber with protruding nails, and all other debris,
shall be kept cleared from work areas, passageways. and stairs,
in and around buildings or other structures.
(b) Combustible scrap and debris shall be removed at regular
intervats during the course of construction. Safe means shall
be provided to facilitate such removal.
(c) Containers shall be provided for the collection and separation
of waste, trash, oily and used rags, and other refuse.
Containers used for garbage and other oily, ffammable, or
hazardous wastes, such as caustics, acids, harmful dusts, etc.
shall be equipped with covers. Garbage and other waste shall
be disposed ot at frequent and regular intervals.

51926.26 Illumination
Construction areas, aistes, stairs, ramps, runways, corridors,
offices, shops. and storage areas where work is in progress shall
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be lighted with either natural or artificial illumination. The
minimum illumination requirements for work areas are contained
in subpart D of this part.

5926.27 Sanitation
Health and sanitation requirements for drinking water are
contained in subpart D of this part.

926.28

Personal protective equipment

(a) The employer is responsible for requirina the wearing of
appropriate personat protective equipment in atr operations
where there is an exposure to hazardous conditions or where
unis part indicates the need for using such equipment to
reduce the hazards to the employees.
(b} Regulations governing the selection, and maintenance of
personal protective and lifesaving equipment are described
under subpart E of this part.

5192629 Acceptable certifications
Pressure Current and valid certification by an insurance
company or regulatory authority shall be deemed as
acceptable evidence of sale installation, inspection, and
testing of pressure vessels provided by the employer.
(h) Boilers provided by the employer shall be deemed to be in
compliance with the requirements of this part when evidence
of current and valid certification by an insurance company or
regulatow authority attesting to (he safe installation,
inspection, and testing is presented.
Other requirements, Regulations prescribing specific
requirements for other types of pressure vessels and similar
equipment are contained in subparts F and O of this part.

Guidelines for Effective Tasl< Training
Employees have received task training in new tasks
Ensure the following:
The mine has established an adequate tasl< training program
Task training is performed on all machines and job duties
Adequate task training records are completed for all task training
Task training is performed on all maintenance activities
Task training is provided when there is a change to the equipment, process, or condition

All tasks have been assessed
Utilize the following:
Equipment or job checklists, job safety analysis, or safe job procedures
Operator's manuals are utilized to determine specific hazards related to the equipment
Established communication procedures for task trainers
Maintain an adequate task list in the training plan
Development of an action plan to address any changes to equipment, process, or condition

Miners have the skills necessary to perform tasks in a safe manner
Evaluate the following:
There is adequate time set aside to complete thorough task training
Miners ability to demonstrate the I<nowledge of company and federal health and safety procedures
applicabl to all tasks
Task Training was completed in a "non-production" setting
Supervised practice of task training in a production mode
The trainees knowledge of locating and utilizing the company's HazCom program and MSDS's Miners
perform pre and post operation checks on the equipment
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Miners knowledge of any required maintenance and service of equipment
Understand how and where to report any problems or malfunctions
The trainees ability to demonstrate proper start-up and shutdown procedures of equipment
Miners have received the proper skills necessary to perform tasl<S in a safe manner
Miners demonstrate safe operating procedures, and know the proper procedure to address any change to th
equipment, process, or condition

Task trainers have the knowledge necessary to perform adequate and efficient task training
Establish guidelines for trainers:
Utilize checklists, job safety analysis', operator's manuals, and safe operating procedures
All task trainers have been trained and have the necessary skills to perform adequate and efficient task
training
Ensure task trainers have received formal or informal training to perform effective task training
Task trainers provide the same training on all equipment and job duties
Evaluation procedures to determine that all health and safety aspects of the tasks are addressed in a correct
and consistent manner
Conduct follow up evaluation of task training, and implement any training necessary to address a change
to the equipment, process, or condition

U.S. Dept. of Labor Mine Safety and Health Administration

234

30 CFR 46.3 Training Plans
You must develop and implement a written plan, approved by us under either
paragraph (b) or (c) of this Section that contains effective programs for training
new miners and newly hired experienced miners, training miners for new tasks,
annual refresher training, and site-specific hazard awareness training.
PPM: Ail mining operations which fall under Part 46 must develop and implement
a written training plan, Independent contractors who employ miners"
are also primarily responsible for providing comprehensive training to
their empfoyees. This requires independent contractors to develop a
training plan containing effective programs for providing this training, If
arrangements are made to receive training from the
productiomoperator, it no ust be indicated in the independent contractor
i s training plan.
A training plan can be used for rnore than one mine. The pian must list ali
mine names and MSHA mine identification numbers and must cover ali
the appropriate training requirements, enc!uding Site-specific Hazard
Awarenesq Training, at each mine listed on the plan
(b) A training plan is considered approved by us if it contains, at a minimum, the following
information:
(1) The name of the production-operator or independent contractor, mine
name(s), and MSHA mine identification number(s) or independent
contractor identification number(s);
ppM. M SHA doey; not require independent contractors to get an M BHA
identification number for purposes of Part 46
an independent contractor wants to obtatn an t\/1SHA
identification m bet please contact the local MSHA district office, or
to file online go to the MSHA Horne Page (ww yh/ NA %HAæov)
and click on the tab titled "Forins & Oniine Fiting;
The name and position of the person designated by you who is responsible
for the health and safety training at the mine. This person may be the
production-operator or independent contractor;
ppM: Some operators, particu-llar'y those that operate large facilities, nnay
want the flexibility of having more than one person who can certify that
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training has been ccrnpleted. These operators may list (nor e than one person
aq being responsible for training
A general description of the teaching methods and the course materials
that are to be used in the training program, including the subject areas
to be covered and the approximate time or range of time to be spent on
each subject area.
PPM: 'Approximate time" the operator' reasonable estirnate of the amount of
time Chat wili be spent 01) a particular subject. For exarnple, the time
i'Sted for
subject may be "approximately 3 hours,
recognizing that when the training is actually given It may require rnore
or less urne than is indicated in the training plan. This flexibility ahows
for ad] l} sünents based on changing raine conditions or operations,
Including the needs arid experience of the individuals who receive the
traininge
When a range of tittle used for each subject? the maximum tirnes listed
for each subject tnust be equal to or exceed the required hours for' new
miner (24) and annual refresher (8) training as required by the regulation
When stating a range it cannot start With a zero
Remember: tn all cases a rnaner rnust receive no less than 24 of new
miner tra:n ing and 8 hours of antm.G8 refresher trnining annually
(b)(4) A list of the persons and/or organizations who will provide the training,
and the subject areas in which each person and/or organization is
competent to instruct; and

(b)(5) The evaluation procedures used to determine the effectiveness of training.
PPM: Part 46 does not require a specific evaluation method, Instead the
rule allows you to select the nnethod that Will best determine if
training has been effective. Possible evaluation methods include
administering written or oral tests* or a demonstration by the
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miner that he or she can perform ail required duties or tasks in a
safe and healthful manner.
In addition, periodic work observationq can be used to identify
areas where additional training may be needed and such
observations, along with feedback from the miners, could be
tused to modify and enhance the training program.

(c)

A plan that does not include the minimum information specified in paragraphs
(b)(l) through (b)(5) of this Section must be submitted to and approved by the
Regional Manager, Educational Field and Small Mines Services Division, or
designee, for the region in which the mine is located. You also may voluntarily
submit a plan for Regional Manager approval. You must notify miners or their
representatives when you submit a plan for Regional Manager approval. Within
two weeks of receipt or posting of the plan, miners and their representatives may
also request review and approval of the plan by the Regional Manager and must
notify the production-operator or independent contractor of such request.

(d)

You must provide the miners' representative, if any, with a copy of the plan at
least 2 weeks before the plan is implemented or, if you request MSHA approval
of your plan, at least two weeks before you submit the plan to the Regional
Manager for approval. At mines where no miners! representative has been
designated, you must post a copy of the plan at the mine or provide a copy to
each miner at least 2 weeks before you implement the plan or submit it to the
Regional Manager for approval.
PPM: (f the c:ompetent person listed in the approved training plan cannot: the
training, the training is 2
operator may substitt„lte an unlisted cornpetent person
operator inforrns ati to be trained and their represent:atcves prior to scibqtituting the competent person, and provided chat or theii
representatiivæs object to the substitution

Within 2 weeks following the receipt or posting of the training plan under paragraph
(d) of this Section, miners or their representatives may submit written comments
on the plan to you, or to the Regional Manager, as appropriate.
The Regional Manager must notify you and miners or their representatives in writing
of the approval, or status of the approval, of the training plan within 30 calendar
days of the date we received the training plan for approval, or within 30 calendar
days of the date we received the request by a miner or miners' representative
that we approve your plan.
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Eastern Regional Manager
Educational Field and Smali Mine Services (EFSMS)
National Mine Heafth and Safety Acaderny
1301 Airport Road
Beaver, WV 258138426
Telephone: (304) 256-3223 FAX: (304) 2A63319 email: zzMSHAÆPC) EFSMS Beckley
Region
Western Regional Manager
Educational Field and Srnall Mine Services (EFSMS)
P O Box 25367
Denver, CO 80225-0367
Telephone: (303) 231-5434
FAX' (304) 231-5474
zzMSHAÆPC)
EFSMS Denver Region
A plan may also be voluntarily submitted to one of the Regional Managers
for approval MSHA has developed an online program to assist in
developing a Part 46 training plana The following link will open up the
MSHA ontine advisor:
%QYLeiaws/msha
The addresses for the EFSMS Regional Managers are as follows. Current information
on the EFSMS organization is available on MSHA's Internet Home Page at

Eastern Regional Manager
Educational Field and Small Mine Services (EFSMS)
National Mine Health and Safety Academy
1301 Airport Road
Beaver, WV 25813-9426
Telephone: (304) 256-3223 FAX: (304) 2563319
E-mail:
Western Regional Manager
Educational Field and Small Mine Services (EFSMS)
P.O. Box 25367
Denver, CO 80225-0367
Telephone: (303) 231-5434
FAX: (304) 231-5474
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PPM: MSHA considers compu ter based or other interactive training
technologies be training "methods," to be used by a competent person
effectively and appropriately. This would not necessarily require that the
competent person be in the ruom at all times; howevetz the cornpetent
person must be avaitable evaluate the trainee's progress, and answer
questions as they arise,
Employee health and safety meetings, including informal health and safety talks and
instruction, may be credited under this Part toward either new miner training,
newly hired experienced miner training, or annual refresher training
requirements, as appropriate, provided that you document each training session
in accordance with Section 46.9 of this Part. In recording the duration of training,
you must include only the portion of the session actually spent in training.

30 CFR 46.5 New Miner Traininge
(a) Except as provided in paragraphs (f) and (g) of this Section, you must provide each
new miner with no less than 24 hours of training as prescribed by paragraphs
(b), (c), and (d). Miners who have not yet received the full 24 hours of new miner
training must work where an experienced miner can observe that the new miner
is performing his or her work in a safe and healthful manner.
PPM: A per-son who is beginning employment as a (T)iner with a production
operator or independe\lt contractor and who ts not an experienced mine
as defined in definitions l] nder "Experienced Miner is a rvew mtner for
trajning purposes
Ciose Observation
that new miners
of a covnpetent
person when practicing as par; of the health
safety aspects of all
aqsigned
task':
observation
thd\:

cornpeteni: person m I-ßt: have the abilÉty to observe a have to cease
norrnai work uties to ensure that. this perforrnance
standard rnet„
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If the ti for a specific task is completed, the rniner no longer needs to be
under the close observation of a competent person. However, since the
nniner has not completed the 24 hours of I } New Miner Training, the
rnjner is required to work where ari experienced miner can observe his
or *ner work practices until the 24 hours of aining is completed. A
cornpetent person may not be abie i t") some instances to ride on a piece
of mobi*e equipmeent with the trainee, When available? the passenger
seat the best location for competent person providing t!uitnng to a miner
in safe operat!an of the equipment. However, when a passenger seat ig
not available; the competent person should be positioned tn a
location in close proxim!ity tc the eqi.upm,ent being operated The
cornpetent person should Closely observe and tmuonitor the myner
actions from that location

(b)

Before a new miner begins work at the mine You must provide the miner with no less than 4 hours of training in the following
subjects, which must also address site-specific hazards:
(1)

An introduction to the work environment, including a visit and tour of the
mine, or portions of the mine that are representative of the entire mine
(walkaround training). The method of mining or operation utilized must be
explained and observed;

(2)

Instruction on the recognition and avoidance of electrical hazards and
other hazards present at the mine, such as traffic patterns and control,
mobile equipment (e.g., haul trucks and front-end loaders), and loose or
unstable ground conditions;

(3)

A review of the emergency medical procedures, escape and emergency
evacuation plans, in effect at the mine, and instruction on the firewarning
signals and firefighting procedures;

(4)

Instruction on the health and safety aspects of the tasks to be assigned,
including the safe work procedures of such tasks, the mandatory health
and safety standards pertinent to such tasks, information about the
physical and health hazards of chemicals in the miner's work area, the
protective measures a miner can take against these hazards, and the
contents of the mine's HazCom program;
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(c)

(5)

Instruction on the statutory rights of miners and their representatives
under the Act

(6)

A review and description of the line of authority of supervisors and miners'
representatives and the responsibilities of such supervisors and miners'
representatives; and

An introduction to your rules and procedures for reporting hazards.No later than
60 calendar days after a new miner begins work at the mine You must provide the miner with training in the following subject:

(d)

(1)

Instruction and demonstration on the use, care, and maintenance of
selfrescue and respiratory devices, if used at the mine; and

(2)

A review of first aid methods.

No later than 90 calendar days after a new miner begins work at the mine You must provide the miner with the balance, if any, of the 24 hours of training
on any other subjects that promote occupational health and safety for miners at
the mine.

Practice under the close observation of a competent person may be used to fulfill the
requirement for training on the health and safety aspects of an assigned task in
paragraph (b)(4) of this Section, if hazard recognition training specific to the
assigned task is given before the miner performs the task.
ppM: Hands

Training

A ands -on training can be c nted toward t.üAirung required miners 46
and 46 6 Part i obset vatiion a person" be used to tu!till requirernéüit
training or! the health an d safety aspects of assign ed casks
46 The spent train ing i t'lg req
ire n Cs as t4 i r) ed ill the
j ng
Location of independent Contractor Trait7ing
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goes a rm d site; he or slie nnust receive appropriate Site -specifi( Hazard
Awarenoss Trajning applicable to the rniner J s exposure to nnqne
hazards (remember1 independent contractors who have rece;ved New
Miner T raining? must also be current with their Annua; Refresher T
rGining requirejnents before working on a mine property)
V hic Site-Specufic Hazard Awareness Training could inclucie site-specific
health and safety risks, such as geologic or environnnerttal CDNCiitiD5TS;
recognition and avoidance of hazarcis such as electrical and powerp:d
haulage hazards, traffic patterns and control? and restricted areas; arid
warning and evacuation signals, evacuation and enu?rgency procedures,
ore other special safety proceduresh
A new miner who has less than 12 cumulative months of surface mining or equivalent
experience and has completed new miner training under this Section or under
Section 48.25 of this title within 36 months before beginning work at the .mine
does not have to repeat new miner training. However, you must provide the
miner with training specified in paragraph (b) of this Section before the miner
begins work at the mine.
PPM: A miner who has less than 12 curnulative months of surface 0! equivalertt
experience who has comp\eted New Miner Training under Part 46 or Part
48 Subpart: B, within 36 monthq before beginning work a (nine does
not have 'to repeat new nuneg; txaining (S 46s5(f)), Howeve[ this minel
rnust receive 4 hours of covering the 7 initial El.iblec:ts

For exarnple a rnuner cornpietes 24 hours of New Miner Tratmng and
the rn;ne after work;ng 6 montt')å 'The nmrner then begins work
another rmncs 6 (months later or 1 2 rnanths s;nce receiving New
'T (awung Siru:-e the runer has not fulfilled the
12 rnonths of mnrunæ
:ust receive 4 hou
3(b) before: going work

(g) A new miner training course completed under Section 48.5 or 48.25 of this title may
be used to satisfy the requirements of paragraphs (a), (b), and (c) of this Section,
if the course was completed by the miner within 36 months before beginning
work at the mine; and the course is relevant to the subjects specified in
paragraphs (b) and (c) of this Section.
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30 CFR 46.8 - Annual Refresher

(a)

You must provide each miner with no less than 8 hours of annual refresher training—
(1)

No later than 12 months after the miner begins work at the mine, or no later
than March 30, 2001, whichever is later; and

(2)

Thereafter, no later than 12 months after the previous annual refresher training
was completed.

(b)

The refresher training must include instruction on changes at the mine that could
adversely affect the miner's health or safety.

(c)

Refresher training must also address other health and safety subjects that are relevant
to mining operations at the mine.
Recommended subjects include, but are not limited to: applicable health and
safety requirements, including mandatory health and safety standards;
information about the physical and health hazards of chemicals in the miner's
work area, the protective measures a miner can take against these hazards, and
the contents of the mine's HazCom program; transportation controls and
communication systems; escape and emergency evacuation plans, firewarning
and firefighting; ground conditions and control; traffic patterns and control;
working in areas of highwalls; water hazards, pits, and spoil banks; illumination
and night work; first aid; electrical hazards; prevention of accidents; health;
explosives; and respiratory devices.
Training is also recommended on the hazards associated with the equipment
that has accounted for the most fatalities and serious injuries at the mines
covered by this rule, including: mobile equipment (haulage and service trucks,
front-end loaders and tractors); conveyor systems; cranes; crushers; excavators;
and dredges.
Other recommended subjects include: maintenance and repair (use of hand
tools and welding equipment); material handling; fall prevention and protection;
and working around moving objects (machine guarding).
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Part 46 allows production o operators and independent contractors to
determine the to be covered in annual refresher training based on ["he
toeeds of their workfovce and their operations,
the regleildtionp the qection on annual refresher training lists
reconornended subjects that could be included in the tidining. is not
acceptable to list ail these subjects on the training plan and chnose
different 3 11 bjects trorn yea t-t.rryear, The train ing plan needs to
accurately represpnt pach qubiect: which you pean ID cover during
refresher tra in ingx
As a reminder # if this list is rrnodified, the miners! representative; if any;
must be provided with a copy of the plan dt feast 2 weeks befoæ the plan
is impleruented If no representative haq been designated, post: a copy
ot- the pian ai- the mine or provide a copy to each miner ail $east 2 weeks
before the plan i;
Annual Refresher
Anncjai
training anniverqary dateq are tracked monthly For
examp\e, it a rninec cornpleted annual refresher training some ticne in
February? the next annual refresher training rnust be completed by the
end of the following February

30 CFR 4609 * Records of Training

(a)

You must record and certify on
BulbiHA frorrn or on a form that contains the
information listed in paragraph (b) of this Section, that each miner has received
training required under this Part.

(b)

The form must include:
(1)

The printed full name of the person trained;

(2)

The type of training, the duration of the training, the date the training was
received, the name of the competent person who provided the training:

(3)

The name of the mine or independent contractor, MSHA mine identification
number or independent contractor identification number, and location of
training (if an institution, the name and address of the institution
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Testimony of Maine AFL-CIO Legislative & Political Director, Adam Goode, in Support of LD 904
"Resolve, Directing the Commissioner of Professional and Financial Regulation To Conduct a Sunrise
Review Regarding the Proposal To License Heavy Equipment Operators" and LD 902 "Resolve,
Directing the Department of Professional and Financial Regulation To Conduct a Sunrise Review of
the Proposal To License Certain Mechanical Trades"
Senator Herbig, Representative Daughtry and members of the Joint Standing Committee on Innovation,
Development, Economic Advancement and Business, my name is Adam Goode. I'm the Legislative and Political
Director of the Maine AFL-CIO. We represent 40,000 working people in the state of Maine. We work to improve
the lives and working conditions of our members and all working people. We testify in support of LD 904 and
902.
LD 902 as resolve that requires the Commissioner of Professional and Financial Regulation to conduct an
independent assessment pursuant to the sunrise review requirements in Maine Revised Statutes of the proposal to
license certain mechanical trades and submit a report to this committee. LD 904 requires the Commissioner of
Professional and Financial Regulation to conduct an assessment pursuant to the sunrise review requirements on
the licensing of heavy equipment operators. That bill also requires the commissioner to submit a report to this
committee.
Many of working people who are members of local unions affiliated with the Maine AFL-CIO work in the trades.
They have told us that their working conditions include serious and legitimate issues related to health, safety and
quality control in mechanical and heavy equipment work that licensing programs would address.
The current system is made up of a patchwork of national and third party certifications and benchmarks for work
in mechanical trades and heavy equipment operators. Licensing programs could help improve safety by rolling
existing appropriate requirements in with additional guidelines. Revenue generated from a licensing program can
help fund monitoring and enforcement. This helps to protect lives and both public and private property.
Working people who perform labor in the trades deserve to not have to deal with unsafe and unlicensed personnel
on a jobsite. Acupuncturists, accountants, veterinary technicians and many trades are protected by our existing
professional licensing program. The same licensing system that works for those professions should protect the
public and the people who work in the trades using mechanical and heavy equipment like cranes.
Your support for these bills will move a process along that will help both union and open shops in the construction
industry. This will help working people in the pipefitting, sprinkler fitting, insulating, sheet metal and heavy
equipment trades. We ask that you to vote ought to pass on LDs 902 and 904.
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March 26, 2019
Testimony of Rep. Scott Cuddy introducing

LD 904, Resolve, Directing the Commissioner of Professional and Financial Regulation
To Conduct a Sunrise Review Regarding the Proposal To License Heavy Equipment
Operators

Before the Joint Standing Committee on Innovation, Development, Economic Advancement and
Business

Senator Herbig, Representative Daughtry and members of the Joint Standing Committee on
Innovation, Development, Economic Advancement and Business, I am Representative Scott
Cuddy of House District 98, which includes the towns of Frankfort, Searsport, Swanville and
Winterport. I am before you today to present LD 904, Resolve, Directing the Commissioner of
Professional and Financial Regulation To Conduct a Sunrise Review Regarding the Proposal To
License Heavy Equipment Operators.
The sunrise review is a process prescribed for evaluating proposals that would establish
regulation of a previously unregulated profession or expand an existing regulatory program. It is
an ideal process for heavy equipment operators.
This fall, I worked as an electrician installing new lighting at the Bar Harbor Airport in Trenton.
Early on in the job, the contractor had difficulty finding equipment operators, and in order to
keep the job moving I ran a backhoe now and then. Soon, some operators became available and
came on the jobsite. One day, I was marveling at what they could accomplish and explained that
I had run the backhoe for a little while, but that I simply could not do what they do. They
explained that I was not an operator, I was a "lever puller." This was exactly right. I did not have
their skill. I was not qualified to be a heavy equipment operator.
Multi-ton equipment needs to be run by those with the appropriate understanding of how to run
it. Conducting a sunrise review to begin the process of licensing this trade is the right thing to
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do. I hope you will agree with me and support LD 904. I am happy to answer any questions that
I can.
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Good Afternoon Senator Herbig, Representative Daughtry and
members of the the Committee on Innovation, Development,
Economic Advancement & Business. My name is Robert Burr, I
am the Business Representative for the International Union of
Operating Engineers Local 4 as well as the Vice President of the
Maine State Building and Construction Trades Council, I'm here
to testify in support of LD 904: "Resolve, Directing the
Commissioner of Professional and Financial Regulation To
Conduct a Sunrise Review Regarding the Proposal To License
Heavy Equipment Operators." Though my testimony will focus
on that bill, I also wish to let the record reflect that I and my
union support LD 902 for licensing in the mechanical trades as
well.
The International Union of Operating Engineers (IUOE)
represents heavy equipment operators and mechanics in the
construction sector throughout the United States and Canada,
including 500 men and women right here in Maine. IUOE
members have helped build the infrastructure that moves and
powers America - from bridges and skyscrapers to power plants
and pipelines.
Through our extensive training and apprenticeship programs,
the IUOE Local 4 turns out the safest, most-productive operators
in the construction industry. Joint labor-management
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training programs of the IUOE invest approximately $125
million annually on training nationwide.
IUOE Local 4 has two contemporary training facilities in Canton
and Medway, Massachusetts and recently opened the
International Training and Conference Center, a $150 million
world-class training facility that is centrally located in Crosby,
Texas. The state-of-the-art facility includes specialty crane
training, in addition to other curricula. And we're also a part of
the discussion surrounding the establishment of a joint labor
training and education facility right here in Maine. Members of
the Operating Engineers lead the way on skills, safety, and
productivity in the operation of cranes and all heavy equipment
throughout North America.
I hope that my outlining of our commitment to training and
safety shows why I appear before you today to advocate for LD
9040

It's unfortunately not uncommon to hear about a death in the
construction industry. The Bureau of Labor Statistics' Census of
Fatal Occupational Injuries (CFOI) found a total of 5,190 fatal
work injuries in the United States in 2016, a seven percent
increase from 2015. This is the third consecutive year workplace
fatalities have increased, and the first time more than 5,000
fatalities have been recorded since 2008.
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Safety is not a priority in many workplaces across the USO and
workers are paying the priceo The IUOE and its signatory
contractor partners know that many of these incidents can be
prevented when workers get the training they need and are
empowered to correct hazards in the workplace.
Construction laborers that work around heavy machinery led
all trades with 254 of the 970 deaths in our industry, followed
by roofers at 101 deaths (their highest number ever),
carpenters at 99 fatalities and painters at 52. My brothers and
sisters who operate heavy machinery suffered 46 losses.
Nonfatal injuries remained common among construction
laborers, totaling 24,650 in 2016 alone. Construction laborers
are still four times more likely to be killed on the job than the
average employee.
Construction activity is at an all-time high and now is the time to
stop this trend of serious injury and fatality. Some say that
licensing is a solution in search of a problem. I'd ask this
committee, "Should we wait for another casualty to finally act?"
There were 18 work-related deaths in Maine in 2017. While they
all weren't construction related, this committee can do their
part in mitigating against risk on the jobsite. The state of Maine
can be at the forefront of making sure properly trained, licensed
and safety-conscious operators are running the equipment in
our State.
I would be happy to take any questions, as well as work with
the Committee and the administration in the future to craft a
sensible and effective licensing structure. Thank you for your
time.
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Testimony regarding LD 904 "Resolve, Directing the Commissioner of
and
Financial Regulation To Conduct a Sunrise Review Regarding the Proposal To License Heavy
Equipment Operators"
Good Afternoon Senator Herbig, Representative Daughtry and distinguished members of the
Committee on Innovation, Development, Economic Advancement and Business.. My name is
Greg Savona, and I am work for Pratt & Sons, a family owned general contractor in Minot
specializing in highway construction. We have been in business for 30 years and employ around
50 employees.
I am writing about a proposal to study the need for equipment operator licensing. One of the
biggest challenges for our business and our industry is recruiting and retaining employees. Our
employees are the backbone of our company, and our equipment fleet is our biggest tool to
complete our construction tasks. We have learned that the investment in class room and hands on
training of our employees pays dividends. Safety is our number one priority and we are proud to
have one of the lowest loss ratios within our self-insured workers compensation insurance group.
This investment not only helps us achieve our safety goals, but also makes good business sense.
I believe the construction industry in Maine is already committed to investing in and training our
workforce, and believe that equipment operator licensing is not needed. I urge you to vote against
this bill. Thank you.
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Appendix E
29 CFR 1926 Sub-Part CC 1926.1401-1926.1442

Subpart CC - Cranes and Derricks in Construction
1926.1401 Definitions
Assembly/Disassembly means the assembly and/or disassembly of equipment covered
under this standard. With regard to tower cranes, “erecting and climbing" replaces the
term "assembly," and "dismantling' replaces the term "disassembly." Regardless of
whether the crane is initially erected to its full height or is climbed in stages, the process
of increasing the height of the crane is an erection process.
A/D) director (Assembly/Disassembly director) means an individual who meets this
subpart's requirements for an A/D director, irrespective of the person's formal job
title or whether the person is non-management or management personnel.
Fall zone means the area (including but not limited to the area directly beneath the
load) in which it is reasonably foreseeable that partially or completely suspended
materials could fall in the event of an accident.
Qualified person means a person who, by possession of a recognized degree,
certificate, or professional standing, or who by extensive knowledge, training and
experience, successfully demonstrated the ability to solve/ resolve problems
relating to the subject matter, the work, or the project.
Qualified rigger is a rigger who meets the criteria for a qualified person.

1926.1404 Assembly/Disassembly — general requirements and
(applies to all assembly and disassembly operations)
(a) Supervision — competent-qualified person
(l) Assembly/disassembly must be directed by a person who meets the
criteria for both a competent person and a qualified person, or by a
competent person who is assisted by one or more qualified persons ("A/D
director").
(2) Where the assembly/disassembly is being performed by only one person,
that person must meet the criteria for both a competent person and a
qualified person. For purposes of this standard> that person is considered the
A/D director.
(b)

Knowledge of procedures. The A/D director must understand the applicable
assembly/disassembly procedures.
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(c)
Review of procedures. The A/D director must review the applicable
assembly/disassembly procedures immediately prior to the commencement of
assembly/disassembly unless the A/D director understands the procedures and
has applied them to the same type and configuration of equipment (including
accessories, if any).
(d)

Crew instructions
( l) Before commencing assembly/disassembly operations, the A/D director
must ensure that the crew members understand all of the following:
(i) Their tasks.
(ii) The hazards associated with their tasks.
(iii) The hazardous positions/locations that they need 10 avoid. (2) During
assembly/disassembly operations, before a crew member takes on a different
task, or when adding new personnel during the operations, the requirements in
paragraphs (d)(l)(i) through (d)(l)(iii) of this section must be met.
(r) Rigging. In addition to following the requirements in 29 CFR 1926.251 and other
requirements in this and other standards applicable to rigging, when rigging is
used for assembly/disassembly, the employer must ensure that:
(l) The rigging work is done by a qualified rigger.

1926.1408 Power line safety (up to 350 kV) — equipment operations
(b) Preventing encroachment/electrocution

( l) Conduct a planning meeting with the operator and the other workers who will be in the
area of the equipment or load to review the location of the power line(s), and the steps that will
be implemented to prevent encroachment/electrocution.

(g) Training
( l) 'The employer must train each operator and crew member assigned to
work with the equipment on all of the following: (i) The procedures to be
followed in the event of electrical contact with a power line. Such
training must include:
(A) Information regarding the danger of electrocution from the operator
simultaneously touching the equipment and the ground.
(B) 'The importance to the operator's safety of remaining inside the
cab except where there is an imminent danger of fire, explosion, or
other emergency that necessitates leaving the cab.
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(C)
The safest means of evacuating from equipment that may be
energized.
(D)
The danger of the potentially energized zone around the
equipment (step potential).
(E)
The need for crew in the area to avoid approaching or
touching the equipment and the load.
(F)

Safe clearance distance from power lines.

Power lines are presumed to be energized unless the utility
owner/operator confirms that the power line has been and continues to
be deenergized and visibly grounded at the worksite.
Power lines are presumed to be uninsulated unless the utility owner/operator
or a registered engineer who is a qualified person with respect to electrical
power transmission and distribution confirms that a line is insulated,

(iv) The limitations of an insulating link/device, proximity alarm, and range
control (and similar) device, if used.

(v) The procedures to be followed to properly ground equipment and the
limitations of grounding.

(2) Employees working as dedicated spotters must be trained to enable them to

effectively perform their task, including training on the applicable
requirements of this section.
(3) Training under this section must be administered in accordance with

1926.1430(g).

1926.1419 Signals — general requirements
(c) Non-standard hand signals.

(2) When using non-standard hand signals, the signal person, operator, and lift
director (where there is one) must contact each other prior to the operation and
agree on the non-standard hand signals that will be used,

1926.1423 Fall protection

(k) Training. The employer must train each employee who may be exposed 10 fall
hazards while on, or hoisted by, equipment covered by this subpart on all of
the following:
(l) the requirements in this subpart that address fall protection.
(2) the applicable requirements in 1926.500 and 1926.502

1926.1424 Work area control
(a) Swing radius hazards
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(2) prevent employees from entering these hazard areas, the employer
must:
(i)

Train each employee assigned to work on or near the equipment
("authorized personnel") in how to recognize struck-by and
pinch/crush hazard areas posed by the rotating superstructure.

(ii) Erect and maintain control lines, warning lines, railings or similar
barriers to mark the boundaries of the hazard areas. Exception: When
the employer can demonstrate that it is neither feasible to erect such
barriers on the ground nor on the equipment, the hazard areas must be
clearly marked by a combination of warning signs (such as "Danger—
Swing/Crush Zone") and high visibility markings on the equipment
that identify the hazard areas. In addition. the employer must train
each employee to understand what these markings signify.
(3) Protecting employees in the hazard area.
(i)

Before an employee goes to a location in the hazard area that is out of
view of the operator, the employee (or someone instructed by the
employee) must ensure that the operator is informed that he/she is
going to that location.
(ii) Where the operator knows that an employee went to a location
covered by paragraph (a)(l) of this section, the operator must not
rotate the superstructure until the operator is informed in accordance
with a pre-arranged system of communication that the employee is in
a safe position.
(b) Where any part of a crane/derrick is within the working radius of another
crane/derrick, the controlling entity must institute a system to coordinate
operations. If there is no controlling entity, the employer (if there is only one
employer operating the multiple pieces of equipment), or employers, must
institute such a system.

1926.1425 Keeping clear of the load

(c) When employees are engaged in hooking, unhooking, or guiding the load, or in the
initial connection of a load to a component or structure and are within the fall zone,
all of the following criteria must be met:
(l) The materials being hoisted must be rigged to prevent unintentional displacement.
(2) Hooks with self-closing latches or their equivalent must be used.
Exception: (J" hooks are permitted to be used for setting wooden
trusses.
(3) The materials must be rigged by a qualified rigger.
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1926.1427 Operator qualification and certification
(f) and ( 8) (f) Pre-qualification/certification training period. An employee who is not qualified
or certified under this section is permitted 10 operate equipment only as an
operator-in-training and only where the requirements of this paragraph are met.
(l) The employer must provide each operator-in-training with sufficient
training prior 10 operating the equipment to enable the operator-in-training to
operate the equipment safely under limitations established by this section
(including continuous monitoring) and any additional limitations established
by the employer.
(2)
The tasks performed by the operator-in-training while operating the
equipment must be within the operator-in-training's ability.
(3)
Trainer. While operating the equipment, the operator-in-training must
be continuously monitored by an individual ("operator's trainer") who meets all
of the following requirements:
(i)

The operator's trainer is an employee or agent of the operator-intraining's employer.

(ii) The operator's trainer is either a certified operator under this section,
or has passed the written portion of a certification test under one of
the options in paragraphs (b) through (e) of this section, and is
familiar with the proper use of the equipment’s controls.
(iii) While monitoring the operator-in-training, the operator's trainer
performs no tasks that detract from the trainer's ability to monitor the
operator-in-training.
(iv) For equipment other than tower cranes: The operator's trainer and the
operator-in-training must be in direct line of sight of each other. In
addition, they must communicate verbally or by hand signals. For
tower cranes: the operator's trainer and the operator-in-training must
be in direct communication with each other.
(4) Continuous monitoring. The operator-in-training must be monitored by
the operator's trainer at all times, except for short breaks where all of the
following are met:
(i)

'The break lasts no longer than 15 minutes and there is no more
than one break per hour.

(ii) Immediately prior to the break the operator's trainer informs the
operator-in-training of the specific tasks that the operator-intraining is to perform and limitations to which he/she must adhere
during the operator trainer's break.
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(iii) The specific tasks that the operator-in-training will perform during
the operator trainer's break are within the operator-in-training's
abilities.
(5) The operator-in-training must not operate the equipment in any of the
following circumstances unless the exception stated in paragraph
(f)(5)(v) of this section is applicable:
If any part of the equipment, load line or load (including rigging and
lifting accessories), if operated up to the equipment's maximum
working radius in the work zone (see 1926.1408(a)(l)), could get
within 20 feet of a power line that is up to 350 k or within 50 feet
of a power line that is over 350 kV.
If the equipment is used to hoist personnel.
(iii) In multiple-equipment lifts.
(iv) If the equipment is used over a shaft, cofferdam, or in a tank farm.
(v) In multiple-lift rigging operations, except where the operator's
trainer determines that the operator-in-training skills are sufficient
for this high-skill work.
(g) Under this section, a testing entity is permitted to provide training as
well as testing services as long as the criteria of the applicable accrediting
agency (in the option selected) for an organization providing both services
are met.

1926.1428 Signal person qualifications

(c) Qualification Requirements. Each signal person must:
(l ) Know and understand the type of signals used. If hand signals are
used, the signal person must know and understand the Standard Method
for hand signals.
(2) Be competent in the application of the type of signals used.
(3) Have a basic understanding of equipment operation and [imitations,
including the crane dynamics involved in swinging and stopping loads
and boom deflection from hoisting loads.
(4) Know and understand the relevant requirements of 1926.1419 through
1926.1422 and 1926.1428.
(5) Demonstrate that he/she meets the requirements in paragraphs (c)(l)
through (4) of this section through an oral or written test, and through a
practical test.

1926.1430 Training

(a) through (g) The employer must provide training as follows:
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(a) Overhead power lines. The employer must train each employee specified in
1926.1408(g) and 1926.1410071) in the topics listed in 1926.1408(g).
(b) Signal persons. The employer must train each employee who will be
assigned to work as a signal person who does not meet the requirements of
1926.1428(c) in the areas addressed in that paragraph.
(c) Operators
(l) Operators-in-Training for equipment where certification or
qualification is required by this subpart. The employer must train each
operator-in-training in the areas addressed in 1926.1427 (j). The employer
must provide re-training if the operator-in-training does not pass a
qualification or certification test.
(2)
Transitional Period. During the four-year phase-in period for
operator certification or qualification. as provided in 1926.1427(k),
employers must train each operator who has not yet been certified or
qualified in the areas addressed in 1926.1427(j).
Operators excepted fron1 the requirements of 1926.1427. The
employer must train each operator excepted under 1926.1427(a) from the
requirements of 1926.1427 on the safe operation of the equipment the
operator will be using.
(4)
The employer must train each operator of the equipment covered
by this subpart in the following practices:
(3)

(i)

On friction equipment, whenever moving a boom off a support, first
raise the boom a short distance (sufficient to take the load of the
boom) to determine if the boom hoist brake needs to be adjusted.
On other types of equipment with a boom, the same practice is
applicable, except that typically there is no means of adjusting the
brake; if the brake does not hold, a repair is necessary. See
1926.1417(f) and (j) for additional requirements.

(ii)

Where available, the manufacturer's emergency procedures for
halting unintended equipment movement.

(d) Competent persons and qualified persons. The employer must train each
competent person and each qualified person regarding the requirements of
this subpart applicable to their respective roles.
(e) Crush/pinch points. The employer must train each employee who works with
the equipment to keep clear of holes, and crush/pinch points and the hazards
addressed in 1926.1424 (Work area control),
(f) Tag-out. 'Ihe employer must train each operator and each additional
employee authorized to start/energize equipment or operate equipment
controls (such as maintenance and repair employees), in the tag-out and
start-up procedures in 1926.1417(f) and (g).
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(g) Training administration
(l) The employer must evaluate each employee required to be trained
under this subpart to confirm that the employee understands (he
information provided in the training.
(2)
The employer must provide refresher training in relevant
topics for each employee when, based on the conduct of the employee
or an
evaluation of the employee's knowledge, there is an indication that
retraining is necessary.
(3)
Whenever training is required under subpart CC, the employer
must provide the training at no cost to the employee.

1926.1436 Derricks

(q) Qualification and Training. The employer must train each operator of a derrick
on the safe operation of equipment the individual will operate. Section
1926.1427 of this subpart (Operator qualification and certification) does not
apply.

1926.1438 Overhead & gantry cranes

(a) Permanently installed overhead and gantry cranes. The requirements of
1910.179, except for 1910.179(b)(1), and not the requirements of this
subpart CC, apply to the following equipment when used in construction and
permanently installed in a facility: overhead and gantry cranes, including
semi gantry, cantilever gantry, wall cranes, storage bridge cranes, and others
having the same fundamental characteristics.
(b) Overhead and gantry cranes that are not permanently installed in a

facility.

(2) The following requirements apply to equipment identified in paragraph
(b)(l) of this section:
Sections 1926.1400 through 1926.1414; 1926.1417 through
1926.1425; 1926.1426(d); 1926.1427 through 1926.1434;
1926.1437, 1926.1439, and 1926.1441. [NO'I'E: This includes
training at 1926.1404 assembly-disassembly, 1926.1419 Signalsgeneral requirements, 1926.1423 Fall protection, 1926.1408(g)
for power line safety (up to 350kV) — equipment operations.]

1926.1441 Equipment with a rated hoisting/lifting capacity of
2,000 pounds or less
The following paragraphs of this section specify requirements for employers
using equipment with a maximum rated hoisting/lifting capacity of 2,000
pounds or less.
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(a) The employer using this equipment must comply with the following
provisions of this subpart:
. 1926.1407 through 19261411 (Power line safety). . . [which directs employers
to training requirements at 1926.1408(g)], sections 1926.1419 through
1926.1422 (Signals) [including 1419(c)(2) Nonstandard hand signals. When
using non-standard hand signal, the signal person, operator, and lift director
(where there is one) must contact each other prior to the operation and agree on
the non-standard hand signals that will be used.], section 1926.1423 (Fall
protection) [Including 1423(k) Training], section 1926.1432 (Multiplecrane/derrick lifts-supplemental requirements) [including 1432(b)(2) The lift
director must review the plan in a meeting with all workers who will be involved
with the operation.] , section 1926.1437 (Floating cranes/derricks and land
cranes/derricks on barges) [including 1437(c)(2)(ii) Clearly mark the hazard
areas by a combination of warning signs (such as, "Danger-Swing/Crush Zone")
and high visibility markings on the equipment that identify the hazard areas. In
addition, the employer must train each employee to understand what these
markings signify.], and section 1926.1438 (Overhead & gantry cranes) [NOTE:
See 1438 above for requirements].
(e) Operator qualifications. The employer must train each operator, prior to

operating the equipment, on the safe operation of the type of equipment the
operator will be using.

(f) Signal person qualifications. The employer must train each signal person in the

proper use of signals applicable to the use of the equipment.
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