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. moqa:ot

There are approximately 3,000 Indiang living in
Mairne. All four tribes--Maliseet, Micmac, Passamaguoddy, ~
and Penobscot--are of the Algonkian 14 {stic stock,

they originally belonged to x tnb‘nuk Confederacy, and
they are turally .

The majority of the Indian population is 16cated in
northeastern Maine, above and .t%?. 45th parallel,
with the greatest numbers in Arocos A cot, and
Was Counties. Maine Indians have retained much of
their culture, language, and government, and as this

report will demonstrate, are aggressively seeking to redress
the injustices of the past. Y p s

T™he Indians in Maine are Native A-oﬁccm.'w
ancestors considered themselves one community, and cod:z.
they comprise a distinct people. They have weathered
ridicule and racial diserimination of surrounding non-Indian
comsunities. They have withstood ldng-standing govermmental .
policies to. separate them from other Indians in other parts

I. ¥Yor general Background on Maine Indian history, the Maine
AMvisory Committee referred to the following: Andrea Bear,
*Malisite, Passgmagquoddy Ethnmohistory,” Colby lege Honors
Thesis, 1966; Gregory Buesing, "Maliseet and Mi Rights

and Treaties in the United States,” Associationgdbf Arocostook
Indians, Inc., Noulton, Me., 1973; J.D. Prince, “"Pass

m'. Jour ¢ican E a ic Societ "VOI. lo.
19217 rr G. ’ an an onfederacy,”
American Anthr st, Vol, 17, 1915; R. nanulgg

13
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of the continent, to erode their political .and cultural ties,
and to place them in ca ries such as “"on-reservation® and

“off-reservation® for ac strative convenience. The
attituddy of the déminmant culture might had a divisive
effect on the Indians of e had deternined

to maintain their identity.< This m: to keep in

mind as this report outlines scme of the dilemmas faced by
Maine Indians today, ! y

The Maine Avisory Cosmittee spent more thas & year
" rTeviewing statements, relevant documents and reports from
the staff of the U. S. Commission on Civil Rights, and
participating in .-3-6? ¢ ‘hearing that it held in
' Bangor, February 1973. = . =

In view of the urgency of the conditions confreating -
Indians in Maide, the Advisory -Committee in May 197)
released its preliminary findings and uco—naastm which
received wide distribution throughout the State.

Several of these recommendations have been put into
effect, in whole or in i« an Office of Off~-Redervation
Indians has been established in the Department of Indian
Affaira; the budget of the department was increased, though
it is still not adequate; and an Indian Police Departsent
has been established, headed by an Indian.

. Nowever, much remains to be done. The Maine Advisory
Committee pl 8 to work diligently at the Pederal, State,
. and local levels for the recommendaticns 4of eq- report.

In this endeavor, we call upom all citizens o2 'Malne to
join us. ‘ : R -
l, at? ..0 , , ‘ ' . ?
b N " o . . .(-“ L

2. Andrea Bear, “Passamagquoddy Indian m&tioal.' Prelim- «

lng.hport to the Maime Advisory Committee, U.S. Commissi
oq" dvil Nights, 1972, Commission files. : 9

-

F3. 'official transcript of the Maine Advisory Committge's

‘e, open-meeting in Bangor, Me., Feb. 7-8, 1973 (hereafter cited
. as Transcript). Available in files of U.S. Commigsion

, on Civil Rights. ‘

« N




Final Report of the
Task Force on Tridbal-State Relations

January 15, 1997
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mwmmwwmm
Feasact o
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mwsu—u&mmm.msmmuxm.
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Seaff
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*  This list includes the positions of people & the dme of appointmeat 10 the Tauk Force.
** Alsoa member of the Maine ladias Tridal-Smte Comenission,
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Lesrning how an Indlan thinks ls Aiffioult for & nea~indiss and

lsarning how to walk ia an Indian's aboes is isgosaible. Wen
things look the darkest, that is not the tise <o thzow An the
towel. We all must keep meklng the effort. We will mever be the

pang, Dut we can work rogether. Bemes Ketn Owi, Mase Bl Tribel-Sise
Comumlasion

The 5,500 Wabanald hlﬁhmhh&?mmh
Tribe, the Natioa, the Ascostock Band
ﬁ:t{ Emn.?:h&unl ms-uu hgd
rescurces, e
reguladon, sod bumas services, law enforcoment, trasporetation, and the couns.

17



it
mumum mm.m x m mmuw m m mmm
mmmm “Mmmmw_mm .ﬁ m,mm u mM :m
s it m_u, jw | oy il
mm.m mmw mm m w mm_ h Mw wmw
il [ i Bt IR B
s sttt e G B i A
il i w miw It il

- o

18



Pages
i
Task o0 Tribal-Stase Relations ]
Sussrmary )
Table of Coments v
A. Overview
1. The Tribes in Maine 1
2. Arcass of Trival-Suase Relations 1
3. Uneasy Relationship 1
4 © Tritm)-Stae Relations 1
5. Task Foroe on Relations 2
6. Task Force Membors and St 2
; Dl and Bdecation ;
9.' m 5
B. Recommendations
1. Framewerk for Relanors 1
2. Ameal of Governors aad Chicls 4
3, on Tribal-Swse Relatons s
4, m: MITSC 5
S. Proscting mod 5
6. Coasiderstion of Tribal Needs sad Concerns 6
7. Workshops 6
4. Tritad 6
9. MITSC's Nead for Resources &
10, Legislasion 7
C.The Maine Indian Claims Settlement
1 Case 8
2. Basis for Qsiens 8
3 Elemeonts 9
4. Tribal Powers and of Sune Laws 9
S, Arcas of Law - 10
6 Fedenl Laws n
7. Scurces of oo sad Coaflict 1
D.The Maine Indian Tribal-State Commission
1. Gesing Sared 13
: i
5. Oporaticas 14
6. Accomplishrocnts 4
7. Review of MITSC Minues 15



E.Findings and Analysis

ol ot b of o of ot

Assessilasion and

i
|
|

weooooe
ESEBERE

S=ZEERY

i

SEREREBES

rauy



Impact of Maine Civil Laws
on the Wabanaki

10 the 116h the
m Wz
pussuant to Resolves 1997, Chapeer 45

December 15, 1957

1. Resolve

Pursuant 10 Resolves 1997, 45, the Maine Incian Tribal-State Comenission
(MITSC) is authorized and directed 10 undertake a systematic review of the civil laws of
the Seate of Maine over a period of four years. The of the review is to determine
the manner and extert to which these bws, as corstrict or bnplnge upon the
best interests of children with respect to the:

¢ Traditiosal culbure and way of life as practicsd In tribal commanities:

¢ Ability of the Tribes to regulate thetr members, lands, schools, and other caltural
inatitaticos and comremaaritios in a marnmer that honces tribal traditions, and

and individual the State and
. deWwﬂ citizens a

In cut its study, MITSC is o and that
myi:. “y required ldc'lyp:ld. W -
the resources of the State wumwaa«»mma
who ace pot messbers of the Tribes. The resolve also Instructs o

representatives of the State and Tribes, use conflict resolution techaiques;
mhmwbaddumm o amend the Act to
dmomuhﬂnSmdhlllh“ @ ul:‘::u!m
!ulhv rnnm” Legislature on yean
1957, 1994, 2000

2. Review Process

During its seting of June 5, 1997, MITSC created 2 Ovil Law Review Commitee to
recommmendations for consideration by MITSC's full membership. Serving on this
representing Penobacot two MITSC members representing
wu&u he Tribes .h.pmidpnum in its work on partiosls
' o on r
A list of Committes memben and participants is sttached

3!

WMM s addition, the Al membership of MITSC deliberated
about the work of the Comamittee during two meetings.



3. Initial Issues Reviewed

TMOVHUVWMWM“&&&“IW
that these are just & starting point and ot maey additional issues will be

during the four-year review process. These initial issues include: 1) the regulation of

use on trust lands in Passamaquoddy and Pencbecet Territory, 2) place names within
Passamaquoddy Territory; 3) the enforcement of trital court decisions beyond the
reservatioe; 4) the between jurisdiction and child welfare rescusces for
Indiam children; and 5) basls of Tribal Covernment.

4. Proposed Legislation Resulting from Review

process the Passamaquoddy Tribe and Pencbscot Nation may coatrol lind use

The bill provides that the Tride and Nation each submit & compeehensive land
mmWMnMﬂden and
ordirances, Is required to solicit public review and comments, the
comements of the Land Use Regulstion Comenission (LURC), and 1o determine whether

T e I

Under the bill, block of Indian Territory corsisting of less than S00
plan mmwmwwmm natural resourtes
activities and noncomanercial uses by tribal members, ts not covered by this

Act that are not contiguous but are 10 each other 1o be
managed a3 » single unit are considered to be a contiguous

Finally, the bil provides that in 2oning development permits
m’-mméwmjm “wbu:m
:L'«mm-mwmm& yum' !

Newes of Geographic Fastares, The second legisiative betng irtroduced now
alfirms that the joint Tribel Council of the y may change the names
of features within Passamaquoddy Territory and directs state entities to

sure that the name changm appear in maps and other public
documents. The bill also Instructs MITSC to study and develop a proposal for changing
olfensive names beyood Indian Territory.

22
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Tribes stay with the Tribes. Discussicns 10 date have focused oo fines (eg traffic
fines) and sales taves. Proposals about the latter have ranged from sales tax exemptions
on tridel lands to having sales toees on tribal lands flow 1o the Tribes.

6. Assembly of Governors

mm.momnt-mnmummd
Govermory and Ohiefs. Included are and the
Passamaquoddy Tribe and the Chiefs of the Penobacot Nation, Houltom Band of
Malisests and Asocstock Band of Micmacs The first anmal Assemmbly held on

expected 10 affect the Tribes and that the shoudd do the same when they are
conter=plating a major action that woulkd affect the State.
. WMWMMM»MMQ“MMW
¢ MITSC should aralyze the potential for conflict over jurisdiction over the
uaulndufo&p“h&mhuﬂ Rivers.

. mwmhm«mwmmnm
collection of fines and taxes on the Reservation, with the goal of allowing furds 1o be
used for the supporn of Tridal Covernment.

MITSC should continoe with its review of child welfare issses

MITSC should recomemend a formal meass of schuling the Houlton Band of

Maliseets and Arocstook Band of Micmacs 25 active participasts i tribal-state
discussions.

7. Other Issues Before the Legislature

. »

MITSC Is aware of three additional pleces of that will be before the
s.eauusn‘:mmuu» m-a.l:.uuw
1o discuss proposals in detadl therefore, has not yet a position on them.

¢ Abill 2o correct a 1995 techaical error in legislation relating to the jarisdiction of the
Penobscot Tribal Court
¢ A Dbill to continue the current method of linancing the schools on the Passamagquoddy

and Penobscot reservations.
¢ A bl relating to the regulation of marine resources, which includes a role for MITSC.
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8. Summary

wm"l;’uhnm‘;;:thbnmdhd?‘Mdetm
Reolves Chapter report 5 2 2a issues at a point
MITSC's review of the g:lbwsm "
8o discuss this work Standing Committee o Judiciary when
llwmmhhwam

MITSC has filed two pleces of legislation with the Legislature with this repornt
and has subenitted them under separate cover: .

e Am Act w0 the Recomeendations of the Maine Indlan Tribal-State
Comanission to Tribal Land Use; and

¢ An At 0 the Recommendations of the Maioe [ndisn TridalSwuse
Commission to the Names of Ceographic Features In Passamaquoddy
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Civil Law Review Participants

MITSC Members Serving on Civil Law Review Committee
Bric Altvater, Lt Governor, Passamaquoddy Tribe at Plessant Point
Alan Brigham, Maine Deparement of Ecomomic and Development

Participants in Child Welfare Meeting & Review
MITSC Members on Civil Law Review Comunisiee

Greg - for Passamaquoddy Tribe
Dana M &-:uuvcbum’

Fred Tomah, Houlton Basd of Maliseet Indians
Susanna Wright, Houlion Band of Maliseet Indiars

Participants in Other Civil Law Review Committee Meetings

MITSC Members on Civil Law Review Commitiee
Banks, MITSC Member and Director of Natural Rescurces, Pencbacot Nation

Butler, Chied Counsel to Covernor King
EM La MW'
ﬁﬁfu&w«nm’
Paul Stern, of Attorney Ceneral

Dwayne Socobasin, Member, Passamaquoddy Tribe at Indian Towredip
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Impact of Maine Civil Laws
on the Wabanaki: 1998

December 15, 1998
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Impact of Maine Civil Laws on the Wabanaki Maine Indian Trival-State Commission

extensively in its discussions about the Bdll. The Legialature passed LD 2481 by an
overwhelming margin, and the bill was enacted into law as Public Law 1999,

Chapter 613,

As the result of the efforts of Representative Soctomah, working closely with
the Maine Historic Preservation Commmission, LD 2549 (An Act to Implement
Recommendations Concerning the Protection of Indian Archacological Sites) also
was introduced to the Second Regular Session of the 119th Legislature. This was
enacted as Public Law 1999, Chapter 748.

Indian Territory: MITSC suppocted LD 2499, Penobacot Legislative Representative
Donma Loring's bill to the 119th Legaslature to extend the deadline for acquiring
150,000 acres of Pemobacot Indian Territory under the Maine Indian Claims

Natwrol Resources and Enstronment: The Passamaquoddy Tribe introduced LD
2145 to the 118th Legislature concerning the taking of marine resources by tribal
members, The Tribe did not seek MITSC's involvessent, and the bill was signed
into law as Public Law 1997, Chapter 708. During 1999 two related issues
at MITSC. One was the Penobacot Nation's interest in being included in
the law. The sccond was concern about the constant need to remind legislators
that the law exempts tribal members from holding certalm state loenses and
permits.

E

MITSC has devoted a substantial amount of time and effoet to several other bilis
relatod to the civil law review that have been defeated over the past four years:

Tribal Cowrt Orders: MITSC had many tribal-state discussions and a workshop
aboust the enforcement of Tribal Court orders beyond Indian Territory, MITSC
introduced LD 426 in early 1999 to require Maine institutions %o recognize and
enforce Tribal Court orders. The Logislature did not pass the bill

Boonomic Basis of Tribal Government: MITSC examined the Tridbes' concerns that
their reservations had been excluded from a new property homestead tax

Maine law allows the Penobscot Nation and Passamaqueddy Tribe to operate
high-stakes beano within Indsan Territocy. MITSC cpposed LD 793, & bdll to limit
gaming to their reservations. MITSC members felt that an existing law that is being
legally followed by the Tribes should not be changed just because of cpposition
freen a particular area fin this case, Albany Towmahip). The Legislature did not
pasa LD 793.

December 15, 2000 poge

33



lmpact of Maine Civil Laws o the Wabanalki Maine Indian Tribal State Comemission

Education and Culture: In 1999 the Passamaquoddy Tribe introduced LD 1384 w0
cxempt the sales of traditional crafts products made by tribal members, and
matersals to create those crafts, from sales and use tax. MITSC
presented a letter 10 the Legislature in favor of LD 1384, podnting out that it
supported an important aspect of Wabanaks culture. However, the bill did not pass.

= MITSC proposed LD 1961 to the 118th Legislature to clarify the regulation of
Jand use by the Tribes, bt this failed 10 pass by a single vote. MITSC then

proposed LD 2030 to the 119th Legislature 10 exempt Indian Territory from the
jurisdiction of the Land Use Regulation Comanisalon, but this also was defoatad,
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Becuuse Its members could not agree about most of the bill, MITSC testified

meither for nor against it. The Legislature did not pass LD 1914

Malizest Legislation: LD 2178 proposed to amend the Maine Indian Claims
Settlement Implemsenting Act concerning the Houkon Band of Maliseets.

Band participate on the same or similar terms as the Passamagquoddy Tribe and the

Penobscot Nation, MITSC facilitated and participated in mumerous meetings to help

socure the passage of LD 2178, During negotiations, the State and the Malisests

came close 10 consensus, but the Maliseets and the City of Houlton remaained far
bill.

apart. In the end, the Legislature killed the

December 15, 2000 page uf
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Impact of Maine Civil Laws on the Wabanaki Maine Indian Tribal-Seate Commmission

Other Initiatives
Mummsmddﬂlmunmmﬁm

. legitimate
-MMM&MW
Issues relating to the use of Baxter State Park for the annual Sacred Rum to
Katahdin first came to MITSCS attention during the 1998 Assembly of
Governors and Chiefs. In October 2000, after two years of discussion, the
Baxter State Park Authority approved an agreement with the Wabanakis,

The first-ever Wabanalc Duy at the Legislature was beld in April 1999, w

spoctacular day. Wabanaks Day was received positively by legisiators and others
at the State House.

Nanural Resources and Envdronment One of the most divisive issues betwoen the
State and the Tribes in recent months has been the National Pollution Discharge

of the Judiciary Committee.
» Epact legislation to allow MITSC to introduce bills relating to tribal-state isaues.

December 15, 2000 page N
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Inpact of Maine Civil Laws on the Wabanala Maine Indian Trital-State Commission

= Enact legislation to continue the annual Assembly of Governors and Chiefs,
and to add a dMennual Assembly of Legisiators and Tribal Council Members,

= Seriously consider legislstion which will be by Passamagquoddy
Legislative Representative Domald Soctomal to add land in T19 MD in
Washington County to Indian Territory.

« Seriously consider legislation which will be presented by Penobscot Legisiative
Representative Donna Loring to make sure that Wabanaki Histocy is taught in
Maine public schools.

= Seriously coosider legislation, if proposed, to enact terms in the Maine Indian
Claims Settiement Act for the Houlton Band of Maliseets that are similar to the
terms already in the Act for the Passamaquoddy Tribe and Penobscot Nation,

December 15, 2000 poge v



STATE OF MAINE
123" LEGISLATURE
SECOND REGULAR SESSION

Final Report
OF the TribalSease Work Greup
Created by
Resobve 2007, Chaprer 142, 123™ Maiee State Legislatere
Resolve, To Continne the Tribal State Work Growp

Jansary 2008

Manders.

Son Fioaleth 1 Machdl, Chaie
Rep. Deboeah [ Semgraon, Chair
Son. Kevin L. Rave

Rep Rachwd D. Bianchaed

Rep. Richurd C. Cleary

Rep 10 Danvid Cotts

Rep. Veany 1 Joy

Rep. Joan M. Nass

Rap Donedd Soxtomah

Prepared by: et Bromls Commander
John Dicflenbacher-hradl Chicl Vicsoria Higging
Esecutive Dieector Chiet Rk Phillipe Doyle
Maine Indian Tribat-Stme Commaession Boan Akvater
PO Box 186 Comitwoman Flizadeth Noptons
| hadwom, Maine 4449 Reuben Batch Phillips
(207) 1542045 Counciliman James Sappice
(AN (PO T Méc Mahoney
WA El g Paul Braloa

37



Table of Contents

L Executive Summary |
1l. Rationale for the Creation of the Trital-State Work Group |
1L Tribal-Sexte Work Geoup |
IV, Tribal-State Work Group Findings 2
V. Backgroend 6
VL Deliberations and Mestings of the Tribal-Sute Work Growp 7
VIl Recommendations 12

Appendices

1. Proposed legisdation An Act To Amend the Maine Implementing Act and the Micmac
Settlement Act

2. Exocutive Order 19 FY 0607 An Order 1o Create & Tribal-Stase Work Group
10 Stedy Issues Associated with the Maine Implementing Act

5. Chaptor 142, Rosolve, To Continue the Tribal-State Work Groep
4, Membders of the Tribal-Stae Work Group

5. October 3, 2007 Wabanaki PowerPoint presentation, History & Perspectives of the
Wabanaki Tribes

6. Near trasscripes of remarks made by John Paterson, former Maine Deputy Amorsey General,
ad Tim Woodoock, US Senate Seloct Commimee on Indian Affairs staffporson, %o the TSWG
H1A%07

7. Opening Stvement of Butch Phillips, Penobscot Nation, to the Tribal/State Work Group
Oct. 3, 2007

£ PassamaquoddyPesobucct Maine Implementing Act Side-by-Side Comparison 12008
9. The Tribes of Maine January 2008
10. ltems for Potential Perther Discussion

38



11, Omaibes Tribal Sovercignty Act of 2008

12, Repeesernative Simpson/Relnsch Proposed Statutory Changes

13. FRAMEWORK POR DISCUSSION WABANAKVSTATE OF MAINE LEADERS
MEETING Mutual Freedom, Partnership, and Prosperity: The Social, Economic and Legal
Relationship between the Wabanaki Tribes and the State of Malse May 8, 2006

14, Minutes for the Tribal-State Work Grosp Mecting August 20, 2007

15. Minunes for the TribalState Work Growp Mesting October 3, 2007

16. Minutes for the Tribal-State Waork Groep Meeting November 19, 2007

17, Misutes for the Tridel-State Work Growp Meeting December 5, 2007

I 8. Misutes for the Tridal-State Work Group Mesting Jansary |1, 2008

39



Executive Summary

The 18 members of the Tribal-State Work Group met five times smanimously agrosing 10
eight specific reccommendations, scven of which comprise suggested changes to e Maine
Implementing Act (MIA) and the Micmac Semtlement Act (soe apperdix cne model legislation
An Act To Amend the Maine Implementing Act and the Miomac Settloment Act), The Work
Geoup agreed ©o the following cight recommendations:

1. Change the heading for Title 30 from “Musicipalities sad Counties™ so “Municipalities,
Counties and Indian Tribes™

2. Amend the law 10 achieve jerisdictional parity for all Tribes

3. Instituee mandatory modiation by the Maine Indian Tribal-Suse Commission (MITSC)
for tribal-state disputes prior 10 goleg %0 court with deadlimes and reqeiring all partics 10
act in good fith

4. Require mandatory meaningful consultation with Tribes prior 1o any legislative,
regulatory cr policy chasge by the State that may have an impact on the Tribes

5. MITSC to continue stedying aad analyzisg potential changes to the Act and may make

formal recommendations 10 amend e Act %0 the Judiciary Commitice every two years,
or moee ofien a8 # deems appeopriase, with MITSC having the explict asthority to
introdece such legisiation

6. The Maine Tribes not be subject 1o the Freedom of Access krws (FOA) for sy purpose.
The Work Group ssid this should be included uader the intemal tridad matiers laguage,
not the municipality status langeage, in the MIA,

7. Inclede & new statement of latent for the settlement acts that specifics Bat the docements
are 10 be viewed s dynamic, Mexible, and 10 be regularty revisited. In addition, the
Arocstook Band of Micmacs should be added to MITSC with 2 corresponding additicaal
scai(s) Soe Bhe Stme.

£ Task the Execstive Branch of State Government 1o invite the Trides to discuss
enresolved ssues and sovereignty

In addition 1o thess eight recommendations, the Tribal-State Work Group also made
several important findings:

1. Contrary o what some people have asserted for e past two decades, the negotistons
thermselves designad MIA 10 be & dynamic, living agreement with the flexibility to make
in the jurisdiction and powers of each signatory and in the relationship between the
Tribes and the Saae. This is supporied by the statutory laaguage of the Maine Iadisn Claiens
Settlement Act (MICSA)

2. The negotinces of the settlement agreoment naver intended %0 cquate the
Pasamaquoddy Tribe sad the Pesobrcot ladian Nation with Maine musicipalities. The
negotiators viewed the powers of sclf-government confirmed in MIA as moee akin to home rule

powers defining a specific bundle of rights that would be recognized by the Suxie and the Trides.
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3. Despite the intentions of the settioment act negotanors that the agreomonts enhance
Tribal Governments, Wabanaki living conditions, and Tribal cultuee, gaims in these arcas have
been modest and lag far behind other population groups in Maine.

4. The Wabanaki's principal motivation for agrecing to MIA, MICSA, sad ®e Arootook
Band of Micmacs Settlement Act (ABMSA) was 10 regain the freadom to control their Nves and
governments that they had lost due 10 Ewropean settlement in Maine and Maine becoming a state.

5. The Houlton Band of Maliseet Iadians aad Arcostook Band of Micmacs have
differest concerns about the interpretation and implementation of Sicir scttlement acts tan the
highty dusputed intermal tribal mamers and menicipaiity status in §6206 of MIA Gat principally
concern the Passamagqeoddy Tride and Pencbscot Nation.

6. The Hoslton Band of Maliscets and Arocatook Band of Micmacs desire some
sccommodation 10 eajoy sustenance hunting rights now caly practically available 1o Be
Passamaquoddy Tribe and Penobacot Nation.
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Recommendations

The TSWG voted smanimously 1o sspport legislation 10 make several changes 1o Title 30 of e
Maine Revised Statstes, MIA, and the Micmac Sestlement Act, The proposed statutory changes
include:

I
2.
3

~

Change the headiag for Title 30 from “Municipalities and Coustics™ 0 “Menicipalitics,
Countics and ladian Tribes™
Amend the law o achieve jurisdictional parity for all Tribes

. leatitute mandatory mediaticn by MITSC for ribal-state dispates prior to going (o cosrt

with deadlines and roquining sl partics 80 &1 is good faith

Require mandatory meaningfel consultation with Tribes prior 10 any legisiative,
regulatory or policy change by Ghe Stase that may have an impact on the Tribes

MITSC to continue studying and analyzing potential changes 10 the Act and may make
formal recommendations 10 the amead the Act 10 the Judiciary Committee every two
years, or more oflen a8 it docms sppeopeiate, with MITSC having the explicit authority to
atroduce sech

The Maine Tribes aot be subject 10 the Freedom of Access laws (FOA) for any purpose.
In MIA, the TSWG said this should be included under the intersal ribal mamers
larguage, not B¢ musicipality status kaguage.

That the statement of intent for the seatlement acts specify that the docaments are 1o be
viewed as dynamic, flexible, and 8o be rogulardy rovisited, In addition, that e Asoostook
Baad of Micmacs should be added 1o MITSC with a comesponding additional scai(s) for
e Seate. Though the Maine Leginiasture passed & bill last year 10 add the Houlton Band
of Maliseet Indians 1o MITSC, it did not become law dee % the late centification of
accoptance by one Tribe,

As previously stated, the TSWG passed as &3 fisal recommendation that the Executive Branch of
State Government invite the Tribes to Sscuss snresolved faues and sovereignty

14
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My, James Anaya

Special Rapponewr oa the Righes of Indigonous Pooples
o OHCHRAINOG

Office of the High Commissiomer for Hhaman Rights
Palats Wilson

1211 Geneva 10, Switzerland

Dear Mr, Anava:

We are writing this Jemer on bebalf of the Maine Indian Trihel-Suee Commissson. or MITSC.
The Teidal-Sute Commisson was Sorenad wnder the Muine Indian Clalmn Settlorment Act or
MICSA (25 USCS § 1721) and Mane Implementing Act or MIA (30 MRSA §6201) and s an
mtergovemnmental body charged 10 “continenlly review the effectiveness of this Act and the
socil, econommic and legal relativaship betwoen the Houhon Baad of Malisost [ndians, the
Passamaguoddy Tribe and the Penobscot Natson and the State ™

MITSC requests an lavestigation inte the impact of the lmplomcstation of the
aforementioned MICSA and MIA. These Acts are in serious nosconformance with the UN
Declaration on the Rights of Indigeneus Peoples (UNDRIP) both in the process leadisg up
to their enactment aad in how they have beon implossented, The Acts have crenied
stractural inogquitios that have resulted in conditions that have riven 10 the kevel of human
rights vielathens. We ask you te rakse this structural violstion of Malae Wabanaki Tribes'
collective rights duriag your upooming mectings with the US goverament. While the
current administration of Maine Governer Paul LePage has comistently demonstrated »
high interest and responsiveness to Wabanaki governmental concerns, these structural
incquition have bevome catrenchad over the past 3 yean.

The Maine Indian Clams Settioment was istonded 10 prevent the acoulturation sed 1o safoguasd
e sovercignty of the Maime Wabanaki Trides: the Houlton Band of Maliscet Indans, the
Passamaquoddy Tribe, and the Pesobscot Indises Nation, hercinafier referrod 1o as the Wabanaki.
Laser the Arcostook Band of Micmacs was recognized with a distinct agseement in 1991, the
Arcontood Basd of Mmaes Setthemont Act (25 USCT 1721 (1991 Amendooest)).  As Rewben
Phillips. one of the Penohscot Nation's negetistors of the sestloment agroement, told the Tribal-
Suate Woek Goop oo November 19, 2007, =, the most impoctaat paet of the negotised
settloment as far as the Trides are concernad wan that we would exercise self government
without iterferonce of the State of Maine @ they hud contreliod our lives foa the last 160 yeses™

e wtohate At
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government, the four Tribes continee 10 experience extreme poverty, high unemployment,
-wmmw.mmmmmwmu
rwarted economic development, MITSC has determined that the entrenchment of these social
and economic factors is a direct result of the framewoek crested by the MICSA and MIA.

mwuumw.mwm'wydmmw
significaatly kmpeove with passage of MIA snd MICSA has not been realized. No Tribe enters
into a8 agreement with a state %0 remain impoverished. The Maine Wabanaki Tribes'
understanding of the agreement is very clear and is articulated im the many court cases brought
on their behalf. Since the adoption of MICSA and MIA, the State of Maine has utilized the full
mpdhmmuhﬁudwm»muwa
the Settlement Acts without regard to the equally valid Wabanaki interpeetation. Largely as a
result of court decksions, the Maine Indian Claims Setthement has changed from a collectively
nogotiated agreement between co-ogquals 10 3 unilatersl determination by one signatory.

The subjugation of Wabanaki people under the framseworek of these laws severcly impacts the
capecity of the Wabanaki in economic self-development, caltural preservation and the peotection
of natural resources in Tribad territoey. Life expectancy for the four Maine Wabanaks Tribes
averages approximately 25 years less than that of the Maine population as & whole, Ouly one
percent of the Howlton Band of Maliseets' population excoeds 55 years of age. Usemploymsent
rates within Wabanski communities range wp to 70%, many tines higher than the sarrounding
Maine communities. Many traditional Wabanaki food sources are no longer safe 10 cat doe 1o
toxic contamination by the paper mills that Sischarge pollutants into Wabanaki waters. At this
time, the incarceration rate of Passsmaquoddy people in state prisons is six times that of the
general population. When the Maine Wabanais Tribes atteenge t0 address the causes of many of
these problems, they consistently encounter structeral roadblocks due to MICSA and MIA.

Location and context:

The Passamaguoddy Tribe and Penobscot Indian Nation filed a lawsuit compelling the US
Department of Justice to sue the State of Maine in 1972 in order for the two Tribes 10 recover
appeoximasely 125 million acres of land taken from them, Later the Houlton Band of Maliseet
Indians became a party 10 the proceeding. Key cowrt decisions decided after the filing of the land
claims affirmed Passamaquoddy sad Penotacot inherent sovereigaty, including Passamaquoddy
Tribe v. Morton, 528 F.2d 370 (1 Cir. 1975), Bottomly v. Passamaquoddy Tribe, 599 F.24 106
(1" Cir. 1979), snd State v. Dana, 404 A 24 551 (Me. 1979).

The land claim was settled in two phases. The State of Maine enacted the Maine Implementing
Act (MIA) in Apeil 1980 that primarily addresses jurisdictional issees and the government-to-
government relationship betwoen the State and the Houlton Band of Maliseet Indians,
Passamaquoddy Tribe, and the Penobscot Indian Natica. On October 10, 1980, President Carter
signed the Maine ladian Claims Seetlement Act (MICSA) that ratifies the Maine Implementing
Act and determines the settlement among the US, the State of Maine, and the Tribes.
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Evidence exists that Tribal members were not made aware of important changes made to the
MICSA during the final stages of its consideration. First, the Maine Legislature enactod and
Governor Joseph Brensan signed the Maine Implementing Act ia April 1580, Second, the
Passamaquoddy and Pesobscot Peoples gave prelimanary appeoval 1o the settlement agroement
contimgent vpon sy changes coming back 10 them for their appeoval in the same moath. Thard,
mwmmummmmwmmmmw
1980 with significant changes made to the proposal during the legislative deliberstions. There ks
10 recoed of these changos ever returning 1o the Passamaquoddy and Penobscot Tribes foe
appeoval. Clearly, this action conflicts with the UN Declaration om the Rights of Indigenous
Peoples Article 19 that specifies:

“Saates shall coasult and cooperate in good faith with the indigenous peoples concorned
through their own representative institutions in onder 10 obtais their free, prior and
infoemed coasent befiore adopting and implementing legisiative or administrative
measures that may affect them.™

Affected Indigenous Peoples:

All of the Maine Wabanaki Tribes were affected by the MICSA and MIA in that the MICSA
stipulates that all other Madne Tribes that would be recognized by the Federal Government |n the
fenare would be subject 10 state law in the same way a8 the Passamaquoddy Tribe, Penobscot
ladian Nation, and the Houlton Band of Malisect Indisns. Recent count decksions regarding the
Arcostook Band of Micmacs' settlement agreement have doene out that truth. We list the
Wabanaki Tribes of Maine:

1. Arcostook Basd of Micmacs, 7 Northern Road, Presque lsle, Maine 04769 (Though not &
party 1o MICSA and MIA, provisicns of the two Acts affect the Tribe,)
2. Houlton Baad of Maliscet Indians, £2 Bell Road, Littheton, ME 04730
3. The Passamaquoddy Tribe consists of one people with two communities in Maine.
o Passamaquoddy Tribe at Motahkmikuk, Box 301, Princeton, ME 04663
b. Passamaquoddy Tribe at Sipayik, 9 Sakom Road, Perry, ME 04667
4. Penobscot Indian Nation, 12 Wabanaki Way, Indiss Islend, ME 04468

Factual Background:

Two provisions of the foderal and state agreements especially illustrale the compromised nights
of the Tribal governments under MICSA and MIA. Section | 735(b) of MICSA states:

The provisions of any Federal law enacted after the date of enactment of this Act
[enacted Oct. 10, 1980] foe the beneflt of Indians, Indian nations, or tribes or
bands of Indisns, which would affect or precmpt the application of e laws of the
State of Maise, including application of the laws of the State 10 lands owned by or
held i trust for [ndians, or Indian nations, tribes, or bands of Indians, as provided
in this Act and the Maine Implementing Act, shall sot apply within the Stage of
Maine, unless such provision of such subsequently enacted Foderal law is
specifically made applicable within the State of Maine.
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MIA section 6204 states:

Except as otherwise peovided in this Act, all Indians, Indisn nations, and tribes
and bands of Indians in the State and any laads or other natural resources owned
bry them, held in trust for them by the Usnited States or by any other person of
entity shall be subject to the kaws of the State and 10 the civil and criminal
Jurisdiction of the courts of the State 10 the same extent as any other perion of
lands or other natural resources therein.

These two sections of law conflict with ssaltiple articles of UNDRIP, including Articles 3, 4, 5,
19, 23,27, 29, 32, 34, and 40. The imposed diminishment of Maine Wabanaki Tribes" inherent
rights of self-determination as compared to bundreds of other federally recognized tribes bas
caused severe negative impacts within Wabanaki communities. As a result of section 1735(b) of
MICSA, Maine Wabanaki Tribes have not been sble 1o utilize the Indian Gaming Regulatory Act
(25 USC §2701 et 6q.) as a possible means of cconomic development. This same section
blocks Wabanaki utilization of *Treatment As & State™ status under the Clean Air Act (40 CFR
Part 49 Tribal Clean Air Authority) snd Cleas Water Act (40 CFR 123,31 - 123.34) %0 assume
regulatory suthority over polluters contaminating the air and water of Wabanaki territory. In
addition, the non-applicability of post-1980 laws limits the impact of pro-1980 laws that
sapported tribal self-determination, such as the [ndian Civil Rights Act, passed by Coagress in
1968. Economic and legal tools avallable to hundrods of other foderally recognized tribes are not
available 10 the Wabanaki due to the Jegal limitations imposed by MICSA sad MIA.

Respoasible Parties:

The principal actors have boen the governments and courts of the State of Maine and the Usited
States federal government,

Despite executing its first foreign treaty (Treaty of Watertown July 19, 1776) with some of the
Wabanaki Peoples, the Mikmaq and St. Jobn's Tribes (Maliscet and Passamaquoddy), the US
abdicaned its responsibility for acting as the primeary manager foe the relationship between the
American people and the Wabanaki, allowing initially Massachusests and then Maine 1o
determine the relationship. The State of Maine did not recognize Indigenous sovereignty wntil
compelled 10 do so by Passamaquoddy v. Morton decided January 20, 1975, Until that Federal
District Court decision, the State of Maine's disposition towaed the Wabanaki is reflected in a
portion of the decision Murch v, Tomer, 21 Me. 535; 1842 Me. Lexis 141, “Imbecility on their
part [indians), and the dictates of humanity on ours, have secessarily prescribed 10 them their
ﬁmwwmﬁm&hwda&auh&dwmah
nights of man.”

Passamageoddy v. Morton peovided & beief period in which the State of Maine had a0 coatrol
over the Passamaguoddy Tribe and Penobscot Indian Nation. Following the Passamaguooddy v.

Mortoa decision and during the intensive negotiations leading up %0 the sectlement of the
Maliseet, Passamaquoddy, and Penobscot kand claims, the Saate of Maine insisted that statc laws
4
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apply to the Tribes except in narrow instances (30 MRSA §6204). Maine's insistence om its
continued control over the Wabanaki except in certain mstances bas resulted in the crisis
wwwmmmmmm»m-mm
governments, something MICSA was supposed 1o guaranics.

At the time MICSA was signed, all the parties agreod that, though it was a significast dEplomatic
sccomplishment, it was also one that would necessitate continuous review and adjustments to
reflect the changing relationship between the Tribes and the State. Despite Coagress” clear
MwMﬁMMMGSU&SQITB@XI)}.W“
Seate and Federal officials emerged soenctime afier enactment of MICSA @t the agreement
should never be adjusted despite Congressicaal authorization 10 do s0. The State of Maine
reaction to the Wabamaki conteation that MICSA should be viewed as & living, dynamic
document and adjusted as changed conditions and circumstances dictated, was to align
increasingly with powerful private economic interests in opposition o Tribal rights. Key State
of Maine and corporate decision makers claimed the Tribes were attempting to renege on &
fundamessal sapect of the agreement.

During the 2006 ~ 2008 deliborations of the Tribal-State Work Group, an initistive that emerged
from the May 2006 Assembly of Governors and Chiefs intended to address peoblems with the
MIA, the principal segotistors of the Seetlement Act for the State of Maine and federal
muﬁﬁdwwmuwmmumwuw
as a dyvamic document and periodically adjusted. Tim Woodcock, staffl person 10 the Senate
Select Committee oo Indian Affhirs during the period that the US Senate deliberatod about the
seatiemsent, 10ld the Tribal-State Work Group oo November 19, 2007:

It [referring to MICSA] also ratificd and approved and sanctioned agroements
peospectively that the State and Tribes might make respecting jurisdiction ssd
other important issocs that otherwise you might have to go to Congress 1o et
approval for so you have that suthoeity in advamce.... And [ recognized that the
MICSA sad the MIA might well just be the beginning of an ongoing relaticaship
that might well have a considerable amount of dynamiss i it and it might well
be revisitad from time to time to be adjusted. There was & mechanism for that 1o
happen and | have to say in retrospect it"s been a surprise to me that it really
hasa"t been amended st some point but [ also recognize certainly that these are
knotty issues.

Though the negotistoes understood that MICSA and MIA would seed periodic adjustments and
created a provision within the agreement for the sigaatories 10 take soch action, actual structural
change has never cocurred. The Wabanaki bave become Increasingly frustrated with the failure
of the State of Maine %o agroe to any substaatial changes to the settloment. Litigation bas arisen.
As 2 result, instoad of the signatories negotiating changes to the Setthement Agreement, state and
federal judges have consistently interpeeted in favor of state and private interests, further
dimimishing Wabssaki self-determination and violating UNDRIP Article 19.

The Maine Supreme Jodicial Court has expressed aa extremely nasrow interpretation of “isternal
tribal matters™ under the Maine Indiss Claims Settlement. The court has dissogarded e rules of
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of Indisn law jurispradence. The trend began in 1983 with Penobucor Nation v. Stilphen 461
A2d 478 (Me. 1953), the case in which the court held that the Tribe could not operate gaming
operations without state licensing,

Not only have Maine courts adopied an extremely narrow interpretation of “insernal tribal
satters.” but also certain Maine regulatory bodies bave as well. Despite MITSC offering &
contrary opinion on three separaie occasioes, the Land Use Regulation Comasission (LURC), a
body with planning and regulatory respoasibility over areas of Maine without local govermments,
has asserted jurisdiction over Tribad peojects on Wabanaki trust land. As a resalt, the Maine
courts and executive branch have impeded the efforts of the Tribal communities to economically
self-develop in ander W peeserve their cultures, protect their natursl envirosssents, and improve
living conditions for Native people.

The federsd cournts have also been unfriendly 1o the Maine Trides. By narrowly interpreting
Tridal rights under the settloments, the foderal courts have dealt some devaststing blows 1o the
Tribes, inchuding the cases of Howtew Band of Maliseer Indians v. Ryan, 484 F.3d 73 (1st Cie,
2007) and Aroostook Band of Micmocs v, Ryan 484 F.3d 41 (1t Cir. 2007). The immediate
impoct of the court decisions subpects ribal employment disputes 1o state employment laws. Bt
the full impact is mech greater, Afler the Ryam decision, from the viewpoiat of the First Cirouit
Conrt of Appesls, the historical Tribad sovereignty of the Houlion Band of Maliseet Indians and
e Aroostook Band of Micmacs is severely constricted because, i contrast 10 the

MICSA. Neither the Maliseet nor the Micmac have accepted the First Circuit Court of Appeals’
imerpretatica of their inherent right %o self-desermine their governmental affairs, including their

Ia 2007, the First Circuit Court of Appeals decided State of Maine v. Jokmson, 498 F34 37 (I
Cir. 2007). That case involved a decision by the Environmental Protection Agency (EPA) which
gave the State of Maine permisting authority, under the Clean Water Act and MICSA, with
regard 10 dischaspe of poliutants into territorial waters of the Penobacot Nation and
Passamaguoddy Tribe, but exempted two Tribal-owned facilities from the Stie's permitting
program. Despite a detailed Opinion Letter from the U.S. Department of the Interior supporting
the Tribe's claims, the court upheld the State's suthority to regulate all of the disputed sites,
including the two tribal-owned sites located oa tribal lands which the EPA had found 10 have
insignificant consequonces for non-members of the tribes. With respect 10 the “intcrnal tribad
matiers” exemptiocn from state regulasory power in the MIA, and in keeping with the restrictive
Seilphen rationale, the court stated that discharging polbutants inlo navigable waters is not of the
same character as the lst of Tribal powers which were intended 10 be shiedded from state coantrol,
sach as tribal elections, tribal membership or other exemplars that relate 10 the structure of Indisn
govemnment or the distribution of Trital propesty. Significantly, the court held that the iswee at
hand was not even a close call and therefoee did not require consideration of the balancing tests
and factoes that the Fiest Clocuit had peeviously applied in cases involving MICSA.
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content with the strong advantage they have enjoyed i state and federal courts,
the State of Maine has resisted Wabasaki efforts 10 have the parties agroe 1o structaral changes %o
MICSA and MIA that would sddress provisions that limit Wabanaki rights of self-determination
and jurisdiction on their lands. By way of example, the State of Maine chose 10 join litigation
initiased by three privale paper corpoeatsoes to diminish Passamaquoddy and Pesobscot authority
wnder the MIA's internal tribal matiers provision (30 MRSA §6206). (See Grear Northern
Paper v. Penobecor Nation, 770 A.2d 574 (Me. 2001).

Action taken by government suthorithes:

The Maine Tribes' loagstanding concerns with these Acts predate the current
administrations ia Washingten, DC and Augusts, Maine. The initiatives undertaken by the
adminkstrations of President Barack Obams and Governor Paul LePage to recogaize and
strengthen the government-to-government relstioaship between their governments and
Maine Tribes are appreciated,

State Government:

Governor LePage kssoed Executive Order 21 FY 11712 Aa Order Recognizing the Special
Relationship Between the State of Maine and the Sovereign Native American Tribes Located
Within the Stace of Maine.

The last two admimistrations (Baldacci and Le Page) have appointed distinguished Indigenous
People 10 important positions, with Governor LePage nominating Penobscot citizen Boanie
Newsom to the University of Maine Systes Board of Trustees and Passamaquoddy citizen Dr.
Gail Dana-Sacco 10 a State seat oa the Maine Indian Tribal-State Commission.

In addition, Governor LePage has been a stroag supporter of the Maine Wabanaki-State Child
Welfare Truth and Recoociliation Commission 10 address what happened 10 Wabanaki children
sod families who have had isvolvement with the Maine child welfare system. On May 24, 2011,
Goversoe LePage joined repeesentatives from all five Tribad governments 1o sign a Declaration
of Intent committing the parties %o undertake a Truth and Reconciliation Commissica (TRC). In
March 2012, Governor LePage stated his suppoet for the next step in the TRC process by
committing to signing the Mandste document specifylag how the Truth and Recoacilistion
Coenmission would be seated, its charge, and time allowed 10 conduct its work. Though all these
actions bave been positive, they do not address the deep-seated structural flaws of the Maine
Indiam Claims Setthement Act (MICSA) and Maine Implementing Act (MIA).

Pertinent 10 this discussion, on April 15, 2008, the Maine Leogislature passed a joint resolution
“1o expeess support for the United Naticns Declaration on the Rights of Indigenous Peoples.™

MITSC:

MITSC, as an intergovernmental body, has focused its energy during the last decade on
semptieg 10 persuade the State of Maine 10 liston % Wabanaki grievances coacerning the
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comtent, interpretation, and implementation of MICSA and MIA and the need to amend the Acts.
In 2002 - 2003, MITSC worked on crafling possible amendments to the MIA that would have
boen presented to Wabanaki governments sad the State of Maine for logislative action. That
mmmuwmwmmmh.womm
%0 peotest the results of a stasewide vote oa & Wabanaki gaming initistive and other koagstanding
grievances. At the Assembly of Govemors and Chicfs in 2006, a sceming Eplomatic

occurred when Maine Governor John Baldacci agreed to create & work group

comprised of Trital and State representatives to examine specific aspects of MIA sad repont
back to the signatorics with recoaumended changes.

The Tribal-State Work Group made cight unanimoss recommendations in its January 2008
report. In the second session of 123* Legislative Session, the Maine Legislatures Judiciary
Comminiee scbstantially altered the recommendations, resulting in the Wabanaki withdrawing
their support for the final bill and causing extremse (Il will between the parties, with Wabanaki
sccusations that the State had acted in bad faith.

Despite these major diplomatic initiatives by MITSC, Tribal leaders and State logislatoes, the
fundamental differences between the Wabanaki and the State of Maine remasn. Over the years,
some minor changes have been made 10 MIA but never any amendments that address the core of
Wabssaki concems and which have been the direct cause of the disparme Mving conditions for

Tribal peoples,

Federal Government:

President Obama issued his Presidential Memorndum oa November S, 2009 directing
implemsentation of Executive Ovder 13175 on Consultation and Coordination with Indian Tribal
Governments,

On December 16, 2010, the US kssaed its “Announcement of U.S. Sepport for the United
Nations Declaration on the Rights of Indigenous Peoples.™

With regard te the Wabanaki specifically, the Federnl Government that helds ultimate
respoasibility for the relationship with the Indigenous Peoples living withia the borders of
the US has been completely absent from any imitistive to address the framework of the
MICSA and MIA. The Federal Government bas the responsibility to fix what was
promoted in 1950 as » model settlement because it has not ealy falled te end the stark
disparities in Wabanaki living conditions, but it continees to restrict the Houlton Band of
Maliseets’, Passamaquoddy Tribe's, and Pesobscot Nation's capacity to self-determine
whutions (o these isues.

In closing, MITSC raises these concerns 10 you with the bope that your office can engage the US
% address the human rights concems of the Maine Tribes and the flawed MICSA and MIA that
conflict with UNDRIP. There are also other Tribes located in the Eastern US that entered
into similar setthement agreements that restrict their inherent rights (o self-determination.

50



Iéenlly, all of those Mawed agrecesents should be reviewed with the 3im te restrectare them
1o confores with UNDRIP and other internationsl agrecments and covenants appicable 1o

Tedigenoes peophes.

Sincerely,

ot

John Dieffenbacher- Kmll
Executive Directos

Denase Abvaser
Passamaguoddy Reproscmtive 3o MITSC

Lo G2

Cushesan Andooy
Swne Representmtive to MITSC

9‘4&4
John Basks
Penobscot Regeosentadive so MITSC

G

John Boland
Sute Repeescatative 10 MITSC

/.

Harokd Closscy
Ssate Ropeoscntative 1o MITSC
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Passamaguoddy Repeesentative to MITSC
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Stase Represemtative o MITSC
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homnie Newsom
Pesobsoot Represensative to MITSC

Ruy Partrdge
State Representagive to MITSC
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Linda Raymond
Mubsoot Represemtaive so MITSC

Betan Reynolds
Maloect Representuve to MIETSC
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Prometion sed pretection of all bamas rights, civil,
political, cconomic, social and coltural rights,
ncleding the right 8o development

Report of the Special Rapporteur on the rights of indigenous
peoples, James Anaya

Addendum

The situation of indigenous peoples in the United States of America’ ™

the Special Rappomewr examines the human rghts sitsation of
Indigences peeples In the Linied Staces, on the basis of research and mformation gathered,
ncluding during 3 visk 10 the cosstry Boe 23 April 00 4 May 2012 Duriag his mistion,
e Special Rapportcwr beld commoliations with Usined Sustes officials as well as with
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The Special Rapportesr concledes that indigeaces peoples in the Usited States -
nchading Americas ladias, Aluks Native and Native Hewailan peoples - comstiome
vidbeant commerumities Tt have contributed greadly %0 Dhe life of the country, yet they Sce
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3. Sescca Natios of Indians: United States has Sroquently breached treaty promses
e Seneca Nation; Government isfringement on Sencce rights, inchading the constrction
of the Kinoua Damn and e violstion of treaty-prosecied lands rights, waters rights, and
resowrces righta, asd Bhe right 10 econom i development.

4 Algongeis Confedoracy of the Quinniprac Tribal Councdl, loo: Discriminatory
practices 3ad semoval of Quisnprac artfects and lndnarks from taditiosal termitories

S, Haudeoossunee Ska-Robr-Reb: Contaminated drisking water, barriens 1 poactising
radiiooal religion teacy breach by the United Ststes Goverament.

6. Amsocistion of American lndien Affairs: Stoager protection sceded for saceed sites,
seform is seoded for e foderal recogainon proces; promotion of isternationsl repatriation
with secommended modalises; call 1o conate & Special LIS/ Tridbal Nations Jokat Commiuon
se Implementaticn of the Ursted Natices Declaration on the Rights of Indigenos Peoples.

A Ramapough Lanaape Nation: laduntria) poliation Swreatend the hoal® and well-being
of comeraunky. sate recogrtion by resohaion Mas been achieved bux federal recogniton n
will lacking,

13 Muine Indlan Tridal - State Comeminsion (MITSC): Maine Indian Clakms Setthornere
Act and Maine Implementing Act creste swounsl inequalties that limik the sell-
detormisation of Maise Urides. structundl Inequaalition contridete 1o Maine el members

experiencing exweme poverty, bigh snemployment, shert life expectancy, poor healh,
limked educational opporturstics ead dimmvished ecoscmic developrment.
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Alice E

Sterm, Paul D
Wednesday, November 14, 2012 1053 AM
Woodcods, Carol (Coliins)
Sprovk, Alice € Reid, Jerry
Staford Act Amendments

g g?i"i

If enacted, the proposed Staffoed Act Amendments (S, 2253) would sov spply to Maine Tribes. “The
relations between Maine and the Maine Tribes sre not governed by all of the usoal lews governing such
muwm*mmmummm.m' Abdns v. Pemobscot
Naviow, 130 F.3d 432, 483 (1™ Cir. 1997). Thoae statetes aro the Maine Indian Claims Settlement Act, 25
US.C. §§ 1721, o seq. (the “Foderal Settlement Act™), which rtified and confirmed the “Act 1o Implement the
Madne [ndian Land Claims Settlement,” 30 MRS A. §§ 6201, of seq. (the “State Settlement Act™). The
legislation was designed 10 “create a unigue relationship botweoen state sod tribal sutherity,” by “submit{ing] ...
the [Maine Indians) and their tribal lands to the Stale's jurisdiction [and] ... g[i]v{ing) the State & measure of
socurity against future foderal incursions upon these hard-won gains.” Passamaguoddy Tribe v. Maine, 75 F.34
784, 787 (1st Cir, 1996). 8. 2283 is such a federal incursion,

Except as specifically provided In the State Act, Maine's Indiens and their land and natural resources are
subject to the laws of the State “to $he same cxtent as any other person or lands.™ 30 MUR.S. § 6204, This

prizciple was specifically confirmed by Cangress:

The Passamaquoddy Tribe, the Penobecot Nation and their members, and the land and satural
resources owned by, or held in trust for the benefit of the tribe, nation, or [its] members, shall be
sebject 1o e jurdsdiction of the State of Maine 10 the extent and in the manser provided in the
Maine lmplemesting Act and that Act is heseby sppeoved, rtified, and confirmed.

25 US.C. § 17250)(1).

(AN Indises, Indisn nations, oc tribes ... in the State of Maine, other han the Passamaguoddy
Tride, the Penobscot Nation, and their members, and sy lands or satural resources owned by any
such Indiss, Indian sation, tribe or band of Indians and any lands or natural resources held in
trust by the United States, or by sy other person or eatity, for any such Indien, Indian nation,
tribe, or band of lndians shall be subject to the civil and criminal jurisdiction of the Staie, the
laws of the State, and te civil and criminal jurisdiction of the courts of (he State, 10 the ssene
extent as any other person or land therein,

25USCA, §1725a)

ersured this principle in two sivings classses, which mandate that fodersd Indian law existing o
the time of the Setflement in 1980 or enacied thereafier would not spply in Maine if it affected Maine's civil and
regulstory jurdadiction:

The provisicns of any Federal law enacted after October 10, 1980, for the benefit of Indians,
Indian naticns, or tribes or bands of [ndians, which would affect or peeempt the application of the
lews of the State of Maine, including application of the laws of the State to lands owned by or

i
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held in truat for Indians, or Indian naticas, tribes, or bands of Indians, as provided in this
subchapter and the Maine leplementing Act, shall not apply within the State of Maine, unless
rwumwmwmumumwm

25 US.C. § 1735; see also 25 US.C. § 1725(h) (sny foderad kaw that “sccords or relates 10 a special status or
right of or 1o sy Indian, Indian nation, tribe or band of Indians, Indisn lands, Indian reservations, Indian
country, Indisn territocy or land held in trust for Indians™ as of October 10, 1980, that “affects or proempts the
civil, criminal, or reguiatory jerisdiction of the State of Maine,” shall not apply in Maine).

8. 2283 is a “ome size fits all* approach that allows all federally recognized “Indian tridel governments”
1o request presidential disaster and emergency declarations directly. The proposed amendment according to
FEMA is designed 10 establish a “government 10 government relationship™ between tribes and the foderal
povernment. It is also known a8 “lrestment as stale™ status. This model was specifically rejected in the Federal
and State Settlement Acts of 1980;

Thas, for example, although the fedeeal Clean Air Act, 42 US.C. § 474, sccords special rights
10 Indian tribes and Indian lends, such rights will not apply in Maine bocauss otherwise they
would interfore with State air quality laws which will be applicable to the lands held by or foe the
benefit of the Maine Tribes. This would also be true of police power laws on soch matiers as
safety, public health, envircamental regulstions or lead use.

S. Rep. No. 96.957, 96" Cong., 2™ Sess. at 31 (1980).

The Maine Act provides that the Penobscot Indian Nation and the Passsmaquoddy Tribe are subject "1o
all the duties, obligations, labilities and limitations of a municipality ... provided, however, that intermal trital
matters ... shall not be subject 1o regulation by the State.” 30 M.R.S. § 6206(1). As subdivisions of the State, of
course, municipalitics are fully subject %o the Stale’s govemmental oversight, inchading foderal disaster end
emergency rolief roquests. Therefore, unless the Amendments specifically inchade the Maine Tribes, 8. 2283 if
enacted would not spply to them,

By way of example, in 1987, Congress amended the Clean Wister Act by, inter alia, sdding section 518,
which allows Indisn tribes 10 apply for “reatment as state™ statas. 33 US.C, § 137Nc). A tribe may be graated
jurisdiction 10 rogulate water resoueces within its boedors in the same manner as stales, including in particular
establishing tribal water qualiity standards to be appeoved by EPA and issuing NPDES permits foe discharges into
sech waters. City of Albuguergwe ». Browner, 97 F.3d 415 (9 Cir, 1996). This peovision has been construed by
some courts 10 sllow EPA 10 restrict dischargers upstreasn from Indian land to comply with a tribe’s water quality
standards. Clty of Albuguergwe, 97 F.3d st 424, Section 518 does not spply in Meine under the savings clause of
e Federal Settlement Act becanse section $13 was not made explicitly spplicable to Maine and would affect
Maine"s regulatory jurisdiction. Indeed, Congress considered this very issus:

This section does mot override the provisions of the Maine Indian Claims
Settlement Act..... [The tribes addressed by the Settlement Act are not dligible to

be treated as States for regulstory purposes...

Water Quality Act of 1987, Section-by-Section Analysis, H.R. Rept, 99-1004 at 166 (1986), Even without that
leglslative histocy, Section 513 would not apply. See also Passamaguoddy Tribe, 75 P.3d at 78890 (federal
Indlan Gaming Regulatory Act passed afier Malae Settlement Acts does not apply in Maine).

The Stafford Act currently treats tribes as local governments, 42 U.S.C. 5122(7). This is completely
consistent with the carefully crafied Federal and State Settlemsent Acts of 1980, In fact, the treatment of
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the mmuwm.mm.mmdmw

y arrmgement. The Senate commitiee noted that “vhe Maine Implementing Act socords the
wmummumdmmmmm- S. Rep. No. 56~
957, 96™ Cong, 2% Sess. at 18. (1980). It further explained tat

mmduwmdwmmm‘mm
mumni-ummmammwwmqw
governmen! couplod with a recognition of the independent source of tridal suthority, that is, the
MMdnﬁbobhedM....&dumoﬂbMMM
provides that the Passamaquoddy Tribe and Penobscot Nation shall have all the powers,

immunities, and obligaticns of any municipality under state kaw....

Id. at 29 (emphasis added). The two other Maine tribes - the Houlton Band of Maliseet Indisns and the
Asoostook Band of Micmacs — do not have municipal status. In fict, it is important 10 note that their tribal
offices are located within existing municipaliSies — Presque Isle and Litgeton — sad their other small land
holdings are located there and within other Arcostook County municipalitics,

S. 2283 does not specificelly inclode the Maine Tribes; thesefore, if enacted it will not affect Maine's
Jusisdiction under secticn 1735(b).

haﬁbhe&u&wﬂ.mm%hhwmhmw

This law does not override the peovisions of the Maine Indian Claims Sottlement Act, 28 U.S.C.
§§ 1721, e seq., which ratificd aad confirmed the *Act to lssplement the Maine Indisn Land
Claims Settlement,” 30 M.R.SA, §§ 6201, «f seq. The Maine Tribes ace not eligible to submit a
mu.mwumm.muumaumm
with the present structare in Maine has been identified.

Thesk you.
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Lamse Msondtne Lewey

Maine Indian Tribal-State .0
Commission onocry il
M Do
Ciael Dt Secnnr
H. R Fannslge
Murch 26, 13 Linda Mayemend
Firises Ry nokds

Sonmor Swan M, Collew

US Senmie

413 Dirksen Senase Office Builling
Washisgton, 1XC 20510

Dear Semastor Collaas:

We, the Maine Indan Tribal-State Commission (MITSC), functaon as an
imergovemmoental body under the Maine Implomenmng Act of 1980 (30 MRSA §5 0201, et sey)
w rasified by the Maine Indian Claims Setthement Act (MISCA) QS USC 55 1721, 00 g ).
Our charge is 0 “contiually review the effectivencss of this Act and the socal, economic and
legal relatonship betweoen the Howhon Sand of Malacot Indans, the Passamaquoddy Tride sl
the Ponobscon Nation md the State * Avcardingly, we enderstand that owe premaey fnclion i 1o
sorve 3 the body dhaarped by law 10 examan: aad offer secommendations in regard to questions
of disputad provisions concerming the Maine Implomentng Act IMIA),

Lae Last yeur we received a copy of a November 14, 2012 memo from Maine Assstan
Asormey General Paul Stem to Carel Woodiock of your stall coocorng the Stafford Act
Amendments (S, 2753) that were pending hefoee the US Senate. This letier details a singular
interpeetation of the Maine Indian Claims Settlomeont Ac. Whike we recogmize that the Maine
Attorney Genernl ' s olTke provideos a particslar perspective on guestions concernmg MISCA the
body charged by the band claims scttlement legisiation 1 costinually review the legisiation is
MITSC, MITSC, composed of equal nemshers of Tribal and Stne appoantees, has a docp
ksowiedge and a loag Maslory cumniming these tsues. We liwite you to woek with us 1o develop
a formal protocol between your office and MITSC 1o beser inform your ssderstmding of the
Maine Indian Clams Sctilemont Agreoment.

Background, Statetory Astherity, and Responsibilities
of the Maine lodian 1 ribal-State Commission (MITSC)

During the extonsive negotsations Gt celminated in the Maise Indian Claim Settement
Act (MICSA)L the Stxte of Mane md Wabenaks 1ribal Governuments rocognized that anresolved
maniess remained. [n e mterest of completing the segotiations, negotistors foe the State of
Maine and the Tridal Govermments imvolved doecaded Lo crese by statute & permasend
inter goversenial Body 1o address doth ansesolved bssues aed bssaes tha might wrise over tinw.
The legisdative rocord amply demosstrstes Bt MITSC was envisioned a5 a body that would
censider issues related v the implementation of the Sethoment Act.
D e L S
S remmrrs Lasabe
R Tl
T M e

NN
imaiidmniabimas o e
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John Patterson, & Depuaty Attomey General for the State of Maine during the period of the
mmwmmwhmmmmmn
urmwmmm)mww.m(mumqum
10 be & foram in which agreements could be reached and then go back to the Legislatare and the
Tribes, and 10 recommend that they both adopt — the Tribes would have to adopt the change %o
the legislation and the Legislatere would do it o™ The governments charged MITSC with
Mmumdmmmmmwm
to the Act and resolutions 10 lisgening peoblems.

mw-mm-mauwmwrum
spoke at the November 19, 2007 TSWG regarding MITSC's origin and parpose.

He said (referring %0 Andrew Akins, bead of the Tribal Negotiating Team)
let’s form & commisséon oe committoe of State and Tribal people 10 look at these
dispeties 0n these waters and from there it expanded. This commission would be
the liaison betwoen the Tribes and the State, and they would listen 10 disputes and
try to come up with some resolutions, and, if you recall, we bad an equal number
of Trital members snd State people.

MITSC derives its statutory suthority directly from the Maine Implementing Act (30
MRS.A. §§ 6201, e seq.), the legislation passed by the Masine Legislatare in April 1980 and
eatified as part of the Foderal agreement upon the enactment of MICSA in October 1980,
MITSC"s mandate under 30 MRSA § 6212, §§ 3 is toc

coetinually review the effectiveness of this Act and the social, economic and legal
between the Houlton Band of Maliseet [adians, the Passamaquoddy
Tribe and the Penobscot Nation and the State and shall make soch reports and
recommendations to the Legislature, the Houlton Band of Maliseet [ndians, the
Passamagaoddy Tribe and the Penobscot Nation as it determines appeopriate.

MITSC also holds responsibility for regulating fisheries in MITSC walers (30 MRSA §
6207, §§ 3) offering its recomenendation on any additions 1o Passamaquoddy or Penobscot
Indian Territory (30 MRSA § 6205, §§ S) and responding %o petitions from or
Penobscot Nation citizens to establish extended reservations (30 MRSA § 6209-A, §4 5 and 30
MRSA § 6209-B, §§ 5.

While MITSC fasthfisdly strives to fulfill all of its statutory respoasibilities, our
recommendations for resolving disputed imerpretations of MICSA constitute our most essontial
fenction. In order to effectively carry out this respoasibility, substantive issecs related to the
tribal-state relationsdip must specifically be brought to the attention of MITSC. The opinion of
the Maine Attorney General's Office is a one-sided imterpretation of the MISCA and the MIA.
We would expect US Senators and Congrosspeople representing the State of Maine o uphold
federnl and tribal as well as state interests, Thes, the acticas of your office, undertaken after
mmymmmwomuummumwmsw
in resolving disputes but this practice has unnecessarily antagonized tribal-state relaticos.
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Barriers to MITSC's Statuterily Mandated Function

MITSC experiences two prevasling practices that hinder our abillity 10 serve as the
mmmnﬁmwumww

1) the consistent lack of attention to the statuonily mandated process for addressing issoes
inhoront in the Settlement Agreement by bringing issoes 1o MITSC;

2) mwuammammwuwmw'smn
unwmamorumwm.mmmm

The result of this coasistent pattem of response 10 Wabasaki-Maine disputes lexves no clear
avemoe fior the Maliseets, Passamaguoddies, and Penobscots %o have their concerns heard and
mwm.mumudﬂnmmhmpﬂ—um
from the Settlcment Agreemsent. This failure to comply with this key peovision of MICSA
demoestrmes a lack of commitment to the joint resolutson of concerns fundasaental 10 & well-

Tribal-State relationship, Such tensions don't comport with the visioa expressed by
the Settloment Act negotistors:

| cannot promise you that the adoption of this settlemsent will usher in a period of
uninterrupted harmony between Indians and noo-[ndsans in Msane. But | can 12l
you, however, that because we sat down at a conference table & equals and
joietly determined our future relationship, in my view there exists between the
State and the tribes a far grester mutusl respect and understanding than has ever
existed in the past in the State of Maine. | can also tell you that if this matier is
litigated over & period of years, the stmosphere in Maine certaialy will be quite
different. 1 cannot put & price tag on human relatSonships, nor am | suggesting that
this fiactor alone justifies enactment of the legisiation before you. | am asking only
that you give appropriste consideration %0 the historical significance not oaly of
the settlement ftself, but also of the manner in which it was reached, (Heerings
Before the Select Commintee on Indian Affairs, United States Sesate On S. 2829,
July 1 & 2, 1980, Maine Attorney General Richard Coben, p.164.)

Ath”&hﬂiﬂhhbﬂl&mdﬁw.wm:hﬁdﬂn
Tribal Negotiating Commitice, stated: **We are interested in building a new relationship with
Malne, one of mwtual trust and respect.™ (The Original Meaning and Intent of the Maine [ndian
Land Claims: Penobscot Perspectives, Thesls, Maria Girouard, May 2012, p. 57)

The key words in Atloeney General Cohen's and Negotiating Cossenittoe Chair Akins®
pemarks imvolve the manner in which the Settlement Agroement was reached, through work “as
oquals and jointly determined our future relaticnship™ and “tedlding a new relationship. . .one of
meutual trust and respect.™  The promise of soutual determination of the meaning sad
interpretation of the Scttlement Agreessent opereting in a relationship of trest and respect has
boen badly damaged s state or federnl courts have issued docisions interpreting some of the
Act's most contentious provisions. The extensive [5tigation that has taken place over nearly three
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mummmmum«mmmmwmmu
exacerbatod when, outside of a kawsuit, only the Maine Atomey General—&e legal
Miveoloulymoﬂhtmp-ﬂu—iswmhm

mhmuuww»-mmuam“aw
M"WTSCHMWMMM»W&M&M
tribes residing in Maine in federal legislation mtended o benefit all tribes has been met with
efforts to exchode them, WemeMmlnsﬁ)of&MAww
1o limit the sutoamatic inclusion of Maine tribes in federal Indian begisiation only under certain
conditions. 1735 (b) is tempered by 1725 (b) which states:

the laws snd regulations of the United States which are generally applicable 10
Indians, indiss nations, or tribes or bands of Indians or to lands owned by o held
im trust for Indians, Indian sations, o¢ tribes or bands of Indissa shall be
applicable in the State of Maine except that no law or regelation of the United
Stases (1) which accords or relates to a spocial status or right of or 1 any Indian,
Indises sation, tribe or band of Indians, Iadian lands, Indian reservations, Indian
my.mmuuwmmhmuwmm
M«MM&&M«MMMNS&M
Maime, including, without limitation, laws of the State relating to land use or
eovisonmental matters, shall apply within the State.

This section of law was crafied %0 provide the means w0 ensure that federal begislation that is not
in conflict with Maine civil and criminal code woudd benefit the Maine Wabanaki Tribes, and
thus the State of Maine.

Ous job, aloag with all who inberit the trust of all of the negotiators, is 10 look for the best
soluticn to conflicts arising from different interpeetaticas of the legislation. Finding the best
solution requires hearing all of the voices. We want to work with you and other members of the
Maine Congressional Dedegation 10 practice inchusion rather than exchason when deabng with
theso issues. The State of Malee and the Tribes stand to gain when the Wabanaki Tribes are
included as recipients of essential fedoral services and benefits that sccrue %o all foderally
recognized tribes.

For example, the amendments to the Robert T, Stafford Disaster Relief and Emergency
Assistance Act passed by the Coagress in Janusry wordd sot have adversely affected the State of
Maine (n amy way. In fact, the Tribes” shality 10 declare emergencies in their communities has
mwbhwmwmmmuﬂhhm&mmwy
the Governor of the State of Maine can make such doclarations. Likewise, applying the Tribal
Law sd Order Act can provide hundreds of thousands of dollars in new law enforcoment
rescurces fowing imto Maine. Inclusionary lssguage making explicit the applicability of the acts
%o the Wabanaki should be added 10 this law and to the 10 the Violence Against Women Act.

MITSC encourages you to use the power of your office to imgrove the relationship
between the Wabanaki Tribes and the State of Maine %o recognize the inberent sovereignty of the
Wabanaki Tribal Goversssents, which are the oldest formal allies of the US based oo the Treaty
of Watersown signed July 19, 1776, The State of Maine has committed itself %0 respecting the

62



mmdmwmudwmmmnwbmmm
15, 2008 for the UN Declaration on the Rights of Indigenous Peoples. Yet Maine's commitment
ummmdmmmmmwimm
mmwmwmmmdwmmm In bas
report on his official visit 10 the US conducted last year, Rapposteur Anaya reports:

mmmmuwmxmm«m
inequalities coatribute 10 Maine tribal members expericacing extremne poverty,
high unemployment, short life expectancy, poor bealth, limited oducational
Mummm.uwafmw
memdwmmm-mmd
imdigenous peoples in the United Siates of America, p. 36)

We recommend that when you examine federal legislation that may benefit Wabanak
Trital Governments you comsider how that legislation might benefit both the State and the Tribes
and work %0 include them whenever possible. We stand ready to work with you 10 advance this
process. Additiomally, we recommend 8 foemal protocol be established between the
congressional delegation sad MITSC that casures that the statutorily mandated process of
reviewing issues redative 10 the Settlement Agreement is routinely followed rather than ignored.
The designasion of one of your staff as the MITSC poiat of contact might be a belpful action
ensure the desired communication takes place.

We would welcome an opportunity 1o speak 10 you about this ssatter in Maine. MITSC

Executive Director John Dieffenbacher-Krall will be is contact with your scheduler to set up the
meeting.

?WM s 3. h“K

Joba Dicf¥enbacher-Keall Jamie Bissonetie Lewey

Executive Director Chair

s Gt W

Denise Altvater John Banks

Passaemaquoddy Repeesentative to MITSC Penotucot Representative 10 MITSC
Jodas Boland Haold Clossey

State Representative to MITSC Stase Reprosentative 1o MITSC
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Matt Dusa
Passamaquoddy Representative to MITSC

H@"YW'{}'

Roy Partridge
State Representative 1o MITSC

Brian Reynolds
Malisoet Represestative 10 MITSC

Ce:  Chicf Reuben Clayton Cleaves

Chidef Kirk Francis

Choef Richard Getchell
Chief Joseph Sockabasin
U.S. Senstor Angus 5. King

Repecsentative Michael H. Michaod

Repeesentative Chellie Pingree
Govemor Paul R. LePage
Attorney General Janet T, Mills
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Gail Desa-Sacco
State Repeosentative o MITSC

Lisda Raymond
Malisect Repeesentative 1o MITSC



Jamwe Bamoncic Lewey

Maine Indian Tribal-State el
Commission weNoay

Gl Dare-Sacvo
Asgent 8, 2013 . Roy Parondge

Aras Rowls

Mr. Jamves Asava

Specal Rapportesr on the Rights of Indigenous Peoples
<o OHCHRUNOCG

Ofice of the High Commissioner for Human Righes
Palaie Wilson

1211 Gooeva 10, Switzeriand

Dhear Mr. Anaya:

Thank you for your imvitation o provide sspplemental massenal 10 owr origioal filing with
you on May 16, 2012, Accompanying this leuer you will find 21 iems respoading 1w your
qaostion of Bow “the [Maine Indse Claisss Settlemens Act] MICSA aad [Maise isplomesting
Act] MIA framework severely limits Wabanakl tnbes with regard to economic
cultural peescrvanon and the protection of natural resources.” Some of these documents alo
demonstrate bow the “MICSA und MIA framework™ impode wribal government self-
determination. Whes we use the term “self-determination”™ we maan the acoepted delmition as
understoed within the UN Declartion om the Rights of Indigenous Peoples (UNDRIFL The
Staie of Maine Legishatuee pessed a resolution in support of the UNDRIFP i April 2008, Owr
supplemental filing includes:

Addendum 1. A compilation of all the addends foe this submission

Addadum 2. A1 Loggerheadds The State of Maise ond the Wabanati Fisal Repert of the Task
Torce on Trbal-Sune Relatioas January 15, 1997

Addendum 3. Final Repoes of the Tribal Stare Work Growp Created by Resolve 2007, Chapter
142, 123ed Maine Legislature. Resoive, To Contimue the Tritel-Siste Work Grovg Jasaey 2008

Addendum 4. S31/12 lomer foom Pawd Sicen, Deguty Attomey Geseral, and Gerald D, Reid,
Assistam Amency General, Office of the Maine Attomey Generl, to Lisa Jacksoa,
Adnsnisrator, US Eavirenmentsl Protoction Ageocy, and Eric Helder, Attorney General, US
Dpurtement of Justice

Addendum S Grregd Novthern Paper v Penobicor Nawtow, 770 A 24 ST4 (Me. 2001)

Addendum 6. Fowlion Bemd of Maliseet Melions v Rpan, 484 F 3 73 (151 Cir. 2007) snd
Aroostook Bond of Abomoacs v. Kyan 434 1 .5d 41 (15t O 2007)

Addendum 7. Pemobuceoy Narwr v Stdphen 461 A 23 478 (Me. 1983)
P e b b A
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Addendum 8. Passamaguoddy v. State of Matne 75 F.3d 784 (1996)
Addendum 9. Stave of Matwe v. Johnson, 498 F.3d 37 (1™ Cir. 2007)

Addendum 10. The Offickal State of Maime Open Water & Iee Fishing Laws and Rules: April 1,
2013 ~ December 31, 2013, Page 47 (contains health advisories for dioxin, PCBs, mercury)

Addendum 11. The Official 20/ 2-13 State of Maine Huwnting & Trapping Laws and Rules Page
23 (contains bealth advisory for cadmium in moose, deer liver)

Addendum 12. MITSC Positions on Natural Resource Management and River Hemring
Restoeation to the St. Croix Watershed adopted October 17, 2012

Addendum 13. 7912 EPA lotter from Stephen Perking 10 Maine Attorney General William
Schmeider re: alewives in the St Croix River

Addendum 14, RR/12 State of Maine letiter from Atiomey General William Schaeider 1o Stephen
Perking, EPA re: alewives in the St Crolx River

Addendum 15, 111412 memo from Paud D. Stem, Chief, Litigation Division, Maine Office of
the Atoeney General, to Carol Woodoock, State Office Representative 1o US Senator Sussn
Collins

Addendum 16, Correspoadence betwoen the Maine lndian Tribal-Sute Commission 1o US
Senator Susan Colllins a) 3/26/13 letter from MITSC 1o Sen, Collins b) Sen. Collins 44/13
response to MITSC's 3/26 letter ¢) $/13/13 letter from MITSC 10 Sen. Collins d) Sen. Colllins
S/28/13 resposse 10 MITSC's 5713 leteer

Addendum 17. Coagressional Recoed, Vol. 158, No. 165, December 20, 2012, colloguy between
US Senator Susan Collins and US Senator Jon Tester

MICSA & MIA Ceastrain Wabanaki Self-Determination

(MICSA) were crafted over a two-year period that closed in October 1980 duning the waning
months of the James Earl “Jimmy™ Carter Jr. presidency, The constraints inhesent in these Acts
were developed Srough legislative processes and do not constitute a formal negotiated
agrecment with the tribes affected by the legislation. Indeed certain provisicns of the logisiation
described below align closely with tribal termination provisions. Becasse of the experimental
nature of the legislation, mechanisms to allow for Nexibility and amendment were included.
These mechamisms have been sndermined and in somse cases untested. The ways in which these
provisions have been interpeetod by state and federal courts constitute the partial fermination of
tribad self-goversance and thus the Tribes' abdility 10 provide for the protection of natural
resources, the peovision of aa economic base, and preservation of their wmaque cultures, This
submission will focus ca the evidence of structural oppression of the Maine Wabanali Tribes as
a disect result of the MIA and MICSA.
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Formal Initiatives te Address Inequities Cassed by MICSA & MIA

Seventeen years ago, the Maine Legislature created a Task Force ca Tribal-State
Relations (Resolve 84, 1996). In pant, Resolbve $4 directed the Task Force on Tribal-State
Relations 10 “exphee ways 1o improve the relationship between the State and the commission
[Maine Indian Tribal-State Commission] and between the State and federally recognized Indian
tribes.” The Task Foece included represestatives from the Passamaquoddy Tribe, Penobacot
Nation, State of Maine, Maine Indian Tribal-State Cosmission, State of Maine legislators, the
Maine Amomey General or his'her designee, and general public. It published a repoet, A2
Loggerheads ~ The State of Maine and the Wabanaki (Addendum 2).

In owr previous better 1o you, we mised Section 1735(b) of the MICSA, which Fmits
Wabanaki acoess 10 federsd beneficial acts passed after October 10, 1980, Ar Loggerheads also
points to another section of MICSA that should be considered with 1735(b), 1725(h). Section
1725(h) of MICSA states:

regulations inspplicable, in State of Maine. Except as other wise [otherwise]
provided in this Act, the laws and regulations of the United States which are
genceally applicable 1 Indians, Indian nations, or tribes or bamds of Indisss of 10
lsnds owmed by of held in trest for Indians, Indian nations, or tribes or bands of
ledians shall be applicable in the State of Maine, except that no law or regulation
of the United States (1) which accords or relates 10 & special status or right of or %o
any Indian, Indism nation, tribe or band of Indians, Indian lands, Indisn
reservations, Indian country, Indian iesritory or land held in trust for Indians, and
also (2) which affects or preempts the civil, criminal, or regulatory jurisdiction of
the State of Maine, inchading, without limitation, kaws of the Seate relating (o land
use or enviroamental matiers, shall apply withia the Stase.

The Task Foeoe on Tribal-State Relaticons notes oe page 11 of its report, “These special
provisions have made a great many federal Indiss laws imapplicable in the State.™

Latter in the Ar Logperheads report appesrs Sectica E. Findings and Analysis (page 17).
Section E. Findings and Analysis includes 1. Assimilation and Sovercigaty, 2. Effectivencss of
the Settloment, 3. Intent of the Settlement, 4. Reference Points for Trital-State Relatioas, S,
Status of Tribad-State Relations, 12. Racism, and 13, Lack of Awarcocss. These items were
salient 10 the period of the report’s publication and still applicable to the political and social
situation faced by the Wabanaki Tribes within the State of Maine today. The subsection 1.
Assimnilation and Sovercignty contains s issightful description of the problems associsted with
section 6204" of MIA:

¥ 30 MRSA §6204 reads, "Except as otherwite provided is this Act, all Indisns, Indian nations, and tribes asd bands
of Indiars i the Statc and azy lands or other satarsl resowrces owned by Sem, beld i tnat for them by the United
Sastes of by any olher person or ensty shall be sebjoct 1o e laws of the Sute and 10 D civil and criminal
Jeriadiction of the comarts of the State 1 the same exmnt as sy other paruon or landh or ofber nuturel resources
thercia”
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Section 6204 refers 10 the laws of the State applying to the Tribes. This is not
sclf-determination [... JThe most heated point of comention is the applicability of
state law 1o nasive people, who had nothisg 10 do with creating the laws. This is
an erosion of sovercignty. M strikes at the heart of sovereigaty and should be
amended. (Ed Bassett, Passamaquoddy Tribe st Pleasant Point)

Eleven years later e Tribal-Sute Work Group (TSWG), initially created under a
gubernatorial cxecutive crder and Iser continued under a Maine State legisiative resolve, formed
0 “examine the issues identified in the framework document prepased for the Assembly of the
Governoes and Chiefs held May 8, 2006™ along with specified documents from the initial phase
of the process. The Work Growp, comprised of repeesentatives from all five Wabanaki tribal
communities of Maine, state legislatoes, Chief Legal Counsel for the State of Maine Governor,
and the MITSC Chair, met five times from Augest 2007 until January 2008, During its
deliberations, the TSWG heard testimony and received infoemation citing many of the same
issues documented by the Task Force on Tribal-Sate Relations eleven yoars calier. I issued &
repoet with cight unanimous recommendations (Addendum 3).

State imposed lmits on tribal self.determination omerged as & consiment ssue during the
TSWG sessions. Reuben Phillips, a Penobecot citizen who nogotiated (aloag with others) on
behadf of the Penobscot Indian Nation with the State and Federal Governanent to reach the 1980
Settlement Agreement, told the TSWG:

The abillity %0 govem ourselves within oer own territory free from outside
intorference was agreed o in 1980. The constrained interpretation that the courts
have placed on the phease “internal tribal matters™ and the municipal language of
the Settlement Act has supplanied this agroement and as a result the Settlement
Act has not peovided the opportunity for tree seif-determination and self-
governance for the Maime Tribes. (Reuben Phillips, 10732007 TSWG mecting
opemeng statement, p. 9)

The MIA and MICSA are unique laws that do restrict tribal governments in ways nol
experienced by other federally recognized tribes. This is inconsistent with the Tribal negotiators’
reported understanding that the core principle of Tribal self-determination wis preserved by
tucmcimmntemuhvenmmwiudﬁsm’uhwwym
Penobscot proposed an amendment %o address the limiting langwage of MIA in . Their

¥ Rebevant canes inchade Pemobscor Natsow v. Stiphen, Groer Northerm Pager v Penodsooe Notion, Sate of Metoe v.
Ldouscn

¥ 30 MIRSA §6206(1) states, “Genersd Powery. Lxcope as otherwine provided i this Act, e Passamaquoddy Tribe
d Do Pencbacot Naton, within el respectrve Indn tereitories, shall Mve, evercise and eajoy 38 e ngha,
privileges, powers and amesuniies, nchading. bus without limitation, the power W cract ordinendes and coliect
taces, and shall be subject to all the dutics, chigations. labalithos and lim Eatices of a marscipalty of xad sbject ©
Doe lews of D State, provided, however, that intornal tribal matiers, inchuding membership i the respective tbe or
nation, the right W resade within e respective Indian termitonics, tribal orpanizstion, ridal poversment, vitel
ehactions and the wne or Saposticn of sctticrment fund incomme shall mok be sabject % regelation by the Stase. The
Pussarnaquoddy Tribe and the Pencbecot Natson shall desapnate such officers and officials as are necossary 1
maplement end adrririsier Bose laws of the Sate appicable to the reapectrve [ndian lerritonies ad dw resadoncs
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proposal would have replaced the existing statutory lasguage with the new language “shall bave,
cxercise, and enjoy all the rights, privileges, benefits, powers and immunitics of any federally-
tribal members, Jands and natural resources.” This proposal was rejected by the Tribal-State
Work Group.

Though both the Task Force on Tribal-State Relations and the TSWG had slightly
different foci, neither initiative resslted in substantive changes to MIA and MICSA that wosdd
rectify the strectural problems caused by MICSA 25 USCS §1721(b)(4), 25 USCS §1725(a), 25
USCS §1725(b)(1), 25 USCS §1725(h), 25 USCS §1735(b), and MIA 30 MRSA §6202, 30
MRSA §6204, 30 MRSA §6206(1), st 30 MRSA §6206-A. This reality, combined with the
fiction that developed that the MIA and MICSA should not be changed despite the fact that
the US Coagress provided advance approval and the statutory autbority o the State and
Wabanaki Tribes within the State of Malne 1o do so, have contributed to the deteriorating
socio-economic conditions experienced by the Indigenous Peoples liviag in Maine.

Additional Constraings on the HouMlon Band of Maliscet Indians

The Houlton Band of Maliseet Indians joined the Passamaguoddy and Penobecot
negotiations with the Federal Government during the latier stages of the Sctthement Agroement
deliberations. Specific sections of MIA only apply 1o the Maliscets (30 MRSA §6206-A, 30
MRSA §6206-B, 30 MRSA §6208-A, 30 MRSA §6209-C). Section 6206-A contains extremely
harsh provisions concerning self-determination:

The Houlton Band of Maliseet Indians shall not exercise nor enjoy the powers,
privileges and immunities of a mesicipality soe exercise civil or criminal
jurisdiction within their lands prioe 10 the enactment of additional legisiation
specifically suthorizing the exercise of those governmental powers.

The Arcestook Band of Micmac Settlement Agreement (ABMSA)

In 1991, s Act of Congress resulted in the Aroostook Band of Micmacs Settlement
Agreement (25 USC 1721 (1991 Amendment)). Similar to the Houltoa Band of Maliscet
ladians, the Aroostook Band of Micmacs received $900,000 1o scquire an unspecified amount of
land. The Micmacs did not receive sny other financlal compensation from the Federal
Government.

Even though the Micmacs were mot a party %o the Maine Indian Claims Settlement Act

sogotiations, MICSA §1725(a) makes the Tribe, and any other subsequently recognized tribes,
sebject 1o Stte of Maine law:

wreol, Azy resident of Se Puisamageoddy Indian termitory or the Pencbncot Indias terrilory wWho is st & member
of B respective wide or nation acnetheiens shall be oqually enmithed 10 recelvs asy menicipal or governmerntal
services provided by the respective wie or tathon or by the State, except Bhose services which s provided
exchusively %0 members of the respective ribe of tathon peryaant to wate or foderal lrw, and shall be entitied % vote
h“mdm”hh-msmﬂ*“-ﬁhﬁmﬁm‘
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(a) Civil snd criminal jurisdiction of the State sad the couns of the State; laws of
the State. Except as provided in section £(c) snd secticn S(d)4) [25 USCS §§
172%e) and 1 724(d)4)}, all Indisss, Indian nations, or tribes or bands of Indians
in the State of Maine, other than the Passamaquoddy Tribe, the Penobscot Nation,
and their members, and 2ay lands or natural resources owned by sy such Indian,
Indian nagion, tribe o band of [adians and any lands or natural resoneces held in
trust by the United States, or by any other person or enfity, for any sech Indisn,
Indisn nation, wibe, or band of Indians shall be subject 1o the civil sad crinsinal
jurisdiction of the State, the laws of the State, and the civil and criminal
jurisdiction of the courts of the Stale, to the same extent &s any other person or
land therein.

Distinctions in the Respective Settlement Acts Resulting in Legal Inconsistencies

Though several limizations exist ca the degroe of protection provided by the “iatemal
tribal mamters™ provision of 30 MRSA §6206(1), the Malisoets snd Micmsacs are 2ot even
affoeded the nasrow protections of this provision that was intended 10 protect tribal self-
determination. Another disparity concerns the power of the Wabanaki Tribes within the Sate of
Maine %o manage fishing, bunting, and trapping on their lands. While 30 MRSA §6207(1)
affirms the authority of the Passamaquoddy Tribe and Penobscot Nation to regulate “hunting,
trapping or other taking of wildlife™ within their respective Indian territocies, no such jurisdction
cxints for the Maliseets or Micmacs. Additionally, the Passamaguoddy Tribe and Penobscol
Nation possess sustesance fishing rights within the boundaries of their reservations (30 MRSA
§6207(4)). The Stase of Maine only recognizes the Maliscets and Micmacs &8 posscssiag trust
lands, not reservations. No peovision is made in cither MIA or the ABMSA for sumenance

Last year the State of Maine sought 1o further diminish Maliseet and Micmac self-
determination when it notified the US EPA and US Department of Justice that it intended to sue
if the Feders) Government failed 1o take action on a mater concerning the Clean Water Act
(Addendum 4). Maine appised for sole suthority 10 administer the National Pollution Discharge
Elisnination Systesn (NPDES) on November 19, 1999, This action affecied interests of all the
Wabasaki Tribes within the State of Maine but the administrative proceading became separated
with the Maliseets and Micmacs becoming refercnced s the “sorther tribes.™ While exteasive
mmmmmmm'uwmmuw
Nation (see Great Northern Paper v. Penobscot Navior, State of Maine v. Johnson discussions
below), the EPA chose to take no action oo Maine's application as it applied 10 the lerritory of
the Malisects and Micmacs. EPA’s non-action caused the State %o file its notice of intent 1o see.

Maine took this action with no consultation with the affected Tribes. The Tribes
why Maine would pursue such action whes no wastewsser dischargers posentially
subject 1o NPDES regulation exist within Maliseet or Micmac tervitory. The legal question is
currently pending before the US First Circuit Court of Appeals.
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Court Decisions Create 2 One-Sided MICSA & MIA Framework
Impiaging on Tribal Self-Determination

Great Northern Paper v. Pemobscot Natiom, 770 A.2d 574 (Me. 2001)

In the mid 1990's, the State of Maine began contemnplating an application 10 the Federal
Goversmnent 10 obtain sole authority 1o admintster the wastewader permitting program under the
Clean Water Act. The Tribes (and & sussber of citizen and environmental groups) opposed the
Federa! Government ceding its permitting suthority 10 the State due 10 concerns Maine might
choase to give greaster weight to the flaancial considerations of wisewater dischargers over
poblic health and envircamsental issacs. As the Envircemental Protection Agency (EPA)
considered the State"s application, three paper companics chose 0 file a Freodom of Access Act
request seeking documents from the Passamaquoddy Tribe and Penobscot Nation relsted to their
communications with several federal agencies coacerning Maine's roguest for sole permitting
suthority. When the Tribes refiased 10 give the paper corporations the requested documents
claiming the right 10 withbold them as & peotected activity under the internal tribal matters
provision of 30 MRSA §6206(1), the paper corporations sued the Tribes (Addendum 5). The
lawsuit, Great Northern Paper v. Pemobacot Nation, sought 10 lissit Passamaquoddy and
Penobscot seif-determination by challenging the scope of the “intemal tribal matters™ provision
of MIA (30 MRSA $§6206(1)). The State of Maine joined with the paper corpomtions.

After Justice Robert E. Crowley rendered hs decision, MITSC casefully examined the
fasees involved. MITSC"s deliberations led 10 2 statement that reads in part:

The Maise indan Triba)-Stae Commission has considered at grest length the
decision of Justice Robert £, Crowley which holds that the Maine Freedom of
Access Act (FOAA) applies 1o the Penobscot Nation and the Passamaguoddy
Tribe. We unamimously agroe that this decision does not reflect our understanding
of the Maine Indian Claims Setthemnent Act and its compenion Implementing Act,
In penoral, under the settlement acts, “tribal government® is an imternal tridal
matier, over which the tribes have sole authority. "Governmnent,” by its common
meaning, includes the right o set the procedures by which governmental
decisions sre made. Freodom of information acts are procodural mechanisms that
may o¢ may sot be adopted by a tribe as past of its system of niling Because
wibal government is defined by the settlement acts as an imternal tribal master, the
State cannot impose its own governmental procedures upon the tribes.

Despite the considerable infoemation submitted by the Passamaquoddy Tribe and
Penobscot Nation in their defense and the opinion offered by MITSC, the Maine Supreme
Jadiciad Conet raled laegely in favor of the paper corporations and the State. The Court's action
reflects & wailateral State definition of “internal tribad matters™ consistent with Maine's
advancement of its interpretation of this key term without regard to the tribal understanding of
the definition. The Court found that when the Tribes are engaged in the deliberative processes of
self-governance, the Maine Freodom of Access Act does not apply duc 10 30 MRSA §620&(1).
Conversely, the Court decided when the Passamaquoddy Tribe sad Penobacot Nation act in their
municipal capacity “with persons or entitics other than their tridal membership, such as the state

7
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or federal goversenent, the Tribes may be engaged i maticrs that are not “internal tribal
matiers. ™

Howlton Band of Maliseet Indians v. Ryan, 484 F.3d 73 (1st Cir. 2007) und Arcostook Band
of Micmacs v. Ryan 434 F.3d 41 (1st Cir2007)

The federal courts have not proved much more receptive %o tribal perspectives than the
state courts. We briefly described the Houdron Band of Malisees Indiars v. Ryan, 484 F.3d 73
(15t Cir. 2007) and Aroostook Band of Micmacs v. Ryan 484 F.3d 41 (18t Cle2007) cases in our
May 2012 submission (Addeadum 6). In both cases, former employees of the Maliseets and
Micmacs filed complaints with the Maine Haman Rights Commission alleging violations of their
rights under state law. With similar arguments, the Maliseets aad Micmacs contended that they
passess inherent sovereign rights 10 coatrol their intemal tridal matters. Acconding to the Tribes,
employment decksions are a function of tribal govemment not subject to state regulation. The
Fiest Cirouit concurred with the Stase™s argument that MICSA 25 USCS §1725(a) applics to the
Maliseets and Micmacs,

Penobscot Nation v, Stilphen 461 A2d 478 (Me. 1953)

One of the most impactful court decisions adversely affecting tribal ecosomic self-
development in Maine is Pemobscor Nation v. Stilphen 461 A.2d 478 (Me. 1983) (Addendum 7).
This decision rendered by the Maine Supreme Judicial Court greatly nasrowed the activities
peotecied under the “imernal tribal matiors™ of 30 MRSA §6206(1) while deepening the conflict
between the Wabanaki Tribes of Maine and the State on the development of Trital Gaming.

In 1982, the Penobecot Nation filed for injunctive reliel asserting in part that MIA
Section 6206(1) peotects against State interference in intomnal trital mamers, The Court rejected
the Penobscot Nation ssgument. As a result, the State view that the Pesobscot Nation beano
operation was subject 10 State law under 30 MRSA §6204 prevailed:

Except as otherwise provided in this Act, all Indians, Indian nations, and tribes
and bands of Indians in the Stale and any lands or other natural resosrces owned
by them, beld in trust for them by the United States or by any other person or
entity shall be subject 10 the laws of the State and 1o the civil and criminal
jurisdiction of the courts of the Suate to the same extent as any other person o
lands or other nadaral rescurces therein

Stilpher was decided several years before the US Supeeme Court handed down the
Cabazon decision (Callfornia v. Cabazon Band of Mission Indians, 480 U S. 202 (1987)). The
Stilphen decision was based on two independent grounds: |.) analysis wnder federad Indisn
common law; sad 2.) the statuiory construction of the Maine Implementing Act. With respect to
federal Indian common law, the Court was apparently persuaded by, and adopted, the arguments
by the State of Maine that were rejected by the U.S. Supeeme Court when the State of California
made esseatially the same arguments a fow years lster in the Cabazom case. Events in Maine
subsequest to the 1983 Stilphen decision have further eroded the promises on which the federal
Indian common law analysis in Stilphen wis based. The Court in Seliphen emphasized that
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gambling for peofit was generally 8 criminal practice in Maine. Since that time, there has been
tremendous growth of lawfid, regulated gambling in Maine, including sco-Indian casinos, a
MMMM.“W&O&TMM@M»MM

With respect 1o the separate analysis under priaciples of statstory interpretation, the
Court in Stilphen stated that it looked at the statute itself and the legislative history, and not 1o
federal commen law, to define “internal tribal matters” The Court noted that MIA follows the
terms “internal tribel matiers”™ with a list of maters incheded im the term. It then isvoked the rule
of efusdem generis, Le. that a general tenm followed by a list of illustrations is ondinarily
assumed 10 embrace only concepts sienilar 10 those ilhastrations. Relying on that rule of
construction (and not on Indiss law canons of construction) the Court rejected the Tribe's
assertion that the term “tribad government™ in the list of “intemal ribal matters™ supporied the
Tribe's operation of high stakes beano because the income was used to support tribal govemment
mammwmuumunwmdwmor
the use to which the income was put, the same logic would make other forbidden and criminal
practices legal as bong as they tumed & peofit for the Penobscot Nation. The Court stated that
such a result would viclate the overall spirit of the setthement acts as well as comencn sense. The
mmummmummmmmumm
development by the Maine Tribes.

The immediate rumification of the Stilphen decision was 10 subject the Pemobscot Nation
beano operation 10 State regulation, negatively affecting an enterprise genenting an estimated
$50,000 per month in gross revenves with the net peoceeds used 1o fund tribal government.
Longer term the Stilphen decision formed part of the legal framework, along with MICSA
Sections 1725(k) and 1735(b), to block the Wabanaki Tribes within the State of Maise from
pursuing Class [1] gaming and entering & compact with the State of Maine.

Passamaguoddy v. Stete of Maine 75 F3d 784 (1996)

In 1996, the Passamaquoddy Tribe brought suit against the State of Maine on gaming
(Mv.%d%?SF.MN(IM))(Mnﬂn'l'lhqwdwlhe
Indisn Gaming Regulatory Act (eaacted after Stilphen and in the wake of Cobazow) opened the
door for Tribal gaming in Maine and compelled the State to compact with the Tride. The case
was ultimately srgued on appeal befoee the Federal First Circuit. Judge Bruce M. Selya wrote the
decision. In deciding for the State, Judge Selya restod his decision on Section 1735(b) of the
MICSA:

Generl legislation. The provisions of axy Federal law enacted afler the date of
enactment of this Act [esacted Oct. 10, 1980] for the benefit of Indians, Indian
pations, or tribes or bands of Indians, which would affect or precegt the
application of the laws of the State of Maine, including application of the laws of
the State %0 lands owned by or held in trust for Indians, or Indian nations, tribes,
or bands of Indians, as provided in this Act and the Maine Implementing Act,
shall not apply within the State of Maine, unless such provision of such
mewuwmmwmmuw
Maine.
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The Court found that section 1735(b) was a valid "sivings classe” that peecluded application of
Indian Gaming Regulatory Act (IGRA) in Maine unless Congress specifically made it applicable
in Maine. The Court concluded that the text of IGRA gave no indication that Coagress intended
10 make that Act specificallly applicable within Maine:

To recapitalate, the Tribe and the Stme negotinted the accord that is now
memoriaized in the Seatlement Act as a covenant to govern their future relations.
affoeded by section 16(b). The Tribe also received valuable consideration,
including land, money, and recognition. Haviag resped the benefits, the Tribe
cannot expect the corollary burdens imposed under the Settlement Act to
disappear merely becauss they have become incomvendent.

We need go no further, We bold that Congress did not make the Gaming Act
specifically applicable withia Maine, and that, therefore, the Tribe is not eatitled
10 an ceder compelling the State to negotiate a compact for Class 111 gaming,

This struggle for coomomic self-determination continoes, At the time of the Stilphen
decishon, Class 111 gaming was illegal in Maine, Under the Indisn Gaming Regulatory Act (25
U.S.C. Sec. 2701 ef seq.), states must compact with Tribes when they suthorize the same forms
of gaming that a particular Tribe wants 10 pursue. Today Maine permits two Class [1I gaming
operations while multiple tribal attempts 10 create such facilities have been trwwted. The State
of Maine stands on the state statusory construction argument advanced in Srilpven 10 require the
Tribes o advance their gaming initiatives by the initiative provision sader the Maine
Constitution of the regular legislative process. The Tribes face not only the sati-gaming
organizations but are confromted with virulent open eacism, [n this political climate, the Tribes
have been unable to advance their proposals.

MICSA & MIA Restrictions on
Wabasaki Cultural Preservation, Protection of Natural Resources

State of Maine v. Johnsown, 498 F3d 37 (1% Cir. 2007)

Another court decision profoundly affecting the Passamaguoddy Tribe's and Pencbscot
Naticn's ability to peotect Tribal waters in ceder 10 insure the health of Tribal members who
exercise their sustenance fishing rights 10 feed thelr families is State of Maine v. Jokwron, 498
F.3d 37 (1" Cir. 2007) (Addendum 9). We discussed this decision im our May 16, 2012 ketter.
Again, the First Circuit decision makes extensive reference 1o 30 MRSA §6204 10 upbold State
jurisdiction over all wastewmer discharges into tribal waters, cven those ongisating on the
Passamaquoddy and Penobscot Reservations,

Results of State NPDES Jurisdiction and Other Water Quality Laws
State jurisdiction over water quality bas resulied in the following:

1. Greatly diminished formerly abundant species such as sea-run fisheries now
blocked by daems.
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2. What traditional foods that remain are unsafe for human coasumption: the Maine
Bureau of Health bas issued & statewide advisory (sec Maine Open Water & Joe
Fishing Laws p. 47) applicable 1o all Maine waters suggestiag pregnant and
mersing women and children under cight years of age showdd not eat amy
freshwater fish from Maine waters duc 1o mercury coatamination (Addendum
10). Others i the general population are advised 10 restrict freshwater fish
consumption 10 two meals per month,

3. The Penobscot River, home % the Pesobscot People, also suffers from
contamination due to dioxin and other chemicels Enked in large part 10
wastewater discharpers subpect o the Johnson decision

Both the Wabanaki Tribes within the State of Maine and the Foderal Government have
found the State of Maine deficient in implementing the Cless Water Act. In 1995, without
formal cosmsltation with the Passamaguoddy Tribe, the Stase of Maine passed legislation (12
MRSA §6134(2)) %0 close fish passage %o river heering on the St. Crobx River. The St. Croix
River rens through the heart of Passamaquoddy sboriginal territory. The effect of this unilateral
decision by the State of Maine was 10 reduce the alewife population from more thas 2.6 millica
fish in 1987 10 900 fish in 2002, jeopardizing e continued existence of the species in the St
Croix watershed. Action by the Canadian Government to trap and truck the alewives 1o release
them above the Grand Falls Desn may bave prevented their extirpation. (See Addendum 12
MITSC Positions on Natural Resource Managemont and River Herring Restoeation to the St.
Croix Watershed adoped October 17, 2012)

On July 9, 2012, Stephen Perkins, Director, Office of Ecosysiem Protection, US
Envircamental Protection Agency Regioa I, wrote to William Schocider, Maine Attoeney
General (Addendum 13). The EPA found 12 MRSA §6134(2), the law passed by Maine in 1995
10 block river herring passage oa the St. Croix River, in noncomplisnce with the overall water
quality standands sct by Maine foe that stresch of river which must support natunally occurring
species. EPA concluded its letter by stating, “To address EPA's disappeoval and protect
Jesignated and existing uses, Maine should take appropriate action to suthorize passage of river
herriag 10 the poctions of the St. Croix River above the Graend Falls Dam." Attorney General
Schmeider responded to the Perkins letter with sn August £, 2012 letter (Addendum 14),

in a prime example of the Maine Attorney General Office’s cngoing camgaign %
miaWﬁM@AdHl&MMbMMW“E’A
failed 10 raise in its July 9 letter certain jurisdictional isswes that bave bees ia dispute concerning
the St. Croix River “it will never suggest that Maine's cavisonments] regulatory jarisdiction is in
question.” This assertion of Maine authority runs counter 10 the rights of the Passamaquoddy
Tribe under the UN Declaration on the Rights of Indigenous Peoples, including Articles 8, 18,
19, 20, 25, 26, 29, and 32.

Dae %0 the leadership within the Passamaquoddy Tribe and the Schoodic Riverkeepers,
wnumtowouamwm»mmnmnw
memwumwmumum
mﬁwma&ﬂmulm-tulhmotum-ilham
one requiring the full restoeation of the St. Croix watershed. This year only 16,677 alewives
climbed the fish ladder at the Milltown Daen.
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US Response to the Legal & Political Situation Faced
by the Wabanaki Tribes Within the State of Maine

Not only have the US Department of [aterior, Bureas of Indian Affairs and Congressional
committoes charged with oversight respoasibilities over [ndian matters largely ignoced their
respoasibilities 10 the Wabanaki Tribes within the State of Maine, the rules of the US Senase
allow any single scoator 1o stymie legislative action. Last year one of Maine's two US senators
wsed her power to block the Wabanaki Tribes within the State of Maine from inclusion in the
Rodert T. Suafford Disaster Relief and Emergency Assistance Act

The amendment peoposed 10 the Robert T. Stafford Disaster Relief snd Emergency
Assistance Act (referrod %0 as the StafToed Amendment) and eventually passed into law allows
federally recognized tribes 10 apply foe disaster relief from the Federal Government independent
of sy decision by & state povernor. Because of the larguage contaimed in MICSA (25 USCS
§1725(h), 25 USCS §1735(b)), a question mose whether the Stafford Amendment would spply
10 the Wabanaki Tribes within the State of Maine. Senator Collins requested the Maine Office of
the Atorscy General to offer an opinion oa whether the Stafford Amendment would apply 1o the
Wabanaki Tribes (see Addendum 15 11/14/12 memo from Paul D, Stem, Chief, Litigation
Division, Maine Office of the Attorney General, to Carol Woodcock, State Office Representative
10 US Senmtor Susan Colling). Senator Collins never foemally consulted the affected Tribes for
their understanding of the question. She also falled 10 ask MITSC, the interpovernmental body
charged w “continually review the effectivencss of this Act and the social, economic and legal
relationship between the Houlton Band of Maliseet Indians, the Passamaquoddy Tribe and the
Penobacot Nation and the Szate (30 MRSA §6212(3))." (See Addendum 16 Correspondence
between the Malae Indizn Tribal-State Commission to US Senator Susan Collins 8) 326/13
letter from MITSC 1o Sen. Collins b) Sen. Collins 48713 respoase to MITSC s 3726 letier ¢)
$/13/13 Jetter from MITSC 10 Sen. Collins d) Sen. Collins S28/13 response to MITSC's /13
letier). Senator Collins also chose 1o enter into & colloquy with Senatoe Jon Tester recorded in
the Congressicnal Record 1o offer an opinion o the Staffoed Act applicability to the Wabanaki
Tribes within the State of Maine largely derived from the opinion of the Maine Attomey General
(Addendum |7 Congressional Record, Vol, 158, No. 165, December 20, 2012, colloguy betwoen
US Senator Susan Colliss and US Senator Jom Tester).

Collaborstive Work by the Wabanaki Tribes Within the State of Maine and Other
Indigenous Peoples Affected by Restrictive Settlement Acts

One avenue of redress that the Malisects, Micmacs, Pessamagquoddies, and Penobscots
bave pursued is 1o work with other fodenally recognized tribes affected by adverse interpretations
of their similar land claim settlement agreements which ultimately restrict tribal self-
determination and reselt in noo-uniform application of federal law %0 Indiss tribes. The Maine
Indiss Claim Settlement Act requires an express staloment in every foderal law passed for the
benefit of Indians generally that such kaw will also apply in the State of Maine  In recognition of
the difficulty of including “Maine specific” language in every law passed for the benefit of
Indisns gencrally, & initiative developed under the cocedination of the United South and Eastemn
Tribes, Inc. (USET). The USET Restrictive Settloment Act Indtiative has cogaged the U S,
Department of the [nterior and other agencies on the pressing need for the Foderal Government

12

76



1o identify opportunities in the promulgation and implementation of federal law that may serve 1o
allevinte the restrictions on self-determination arising from sati-tribal isterpretaticns of these
scttlement agreements. USET has retained Mr. John T. Plata of Hobba, Straws, Dean & Walker,
LLP 10 coordinate this work. He can be reached at (202) 822-8252 or by emadl at

iplataca Bobbsstraus com.

The result that the Wabanaki Tribes within the State of Maine must be specifically
included in foderal bemeficial acts in oeder 10 access the benefits provided stems from MICSA
Section 1725(h) previcusly discussed in our letter. The stanute only exchades the Wabanaki
Tribes within the State of Maine i snstances of a fedem! beneficial act:

(1) which sccoeds or relates 1o a special status or right of or to any Indian, [adian
nsation, tribe or bend of Indians, Indian lands, Indsan reservations, Indian country,
Indisn territory or land held in trust for Indians, and also (2) wiach affects oe
preempts the civil, criminal, or regulatory jurisdiction of the State of Masne,
inchuding, without limitation, laws of the State relating 10 land use or
enviroamental matiers, shall apply within the State,

Al s podet, MITSC would like 10 specifically draw your attention %o the language in
Section 1725(h) that provides flexibility in determining whether or not inchasive language is
warranted. Statutory language inclusive of the Maine Tribes is caly required if the statete
“affects or preempts the civil, criminal, or regulatory jurisdiction of the State of Maine.™ Afler
study and research into both the Congressional record in the development of 1725(h) and the
implementation of this provision, MITSC has found that the State of Maine has consistently
interpreted the language “effect” 1o be all effeces: positive, neutrad and segative. When MITSC
studied the actual Congressional record we found that the BIA crafied this language afier nearly
three months of negotiation senoag the parties. The BIA suggested this approach with the clear
intention of triggering this inclusionary language only if the affect was nogative ic. limiting o
the "unique perisdictional mrangement” articelatod in the Scttlement Acts. [n the implementation
of the MICSA and MIA, no criteria was agreed upon for determining “effect™ sad no mechanism
for consultation with the Tribes on the point of inclusion in federal Indian laws passed for the
benefit of Indian people was designed. In this way, all decisions on the inchasson of the
Wabanaki Tribes within the Stale of Maine are made without consultation with the affected
Trbes,

Currest Litigation, Policy Disputes between the Wabasaki Tribes Within the State of
Maine and the State of Maine

On August 20, 2012, the Penobscot Nation filed a lawsuit in US District Court after the
Maine Attomey Oeneral issued an opinion concerniag the boundaries and scope of the Penobscot
Nation Rescrvation (Case No, 1:12-¢v-254-GZS). Over the course of 25 years, MITSC knows
of three differing opinions that e Maine Attorey General has offered oa the guestion of the
Penobscot Natson Reservation boundanes while no amendments %o that definition fosed in 30
MRSA §6203(8) have occurred. For more information on the Penobacot lawsuil, contact
Penobscot Nation Chief Kirk Francis through his Execetive Secretary Mary Settles st (207) 817-
7349,
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Farfier this yaar the Passamaguoddy Trbe abso found itsell coafromted by aggrossive
State action secking %o limet its subority. Owne of the many sea-run fish specicos that the
Passamaquoddy Tribe has traditiosally harvested is ocls. In recent years. an early life-stage of
the Amercam ocd - known as he elver « has commanded over $2.000 per pound.  As clver fishers
received recond prices for their casch. the Atlantic Sties Marioe Fahoties Commuasson
(ASMIC) had boen monitonag o long-tem decling in the el population theough much of ws
hestotie rangpe aloay the Lastom Seaboard of the US due 10 4 samder of facsors. In fact, Maine
sd South Carolima remain the only states with as open elver harvesting season,

A bl was intmoduced. 1D 451 An Act To Cap Cemain Manine Resosrces Licemsas bssued
by the Passamaqgeoddy ribe, to limit the Tribe's authority to s elver fishing lcenses to s
ctizems, The St of Mase claimed suthority 1o regulate Pussamagqueddy lasheng citimg 30
MRSA §6204, In the Passamaguoddy Tribe's opimion. il never yiclded any of its wadional sak
water lshing rights in the Maine adian Clams Scttlement negotistions.

The Maine Logishsture passed LD 451 in mn amended form ovar Passamaquoddy
objections that xsitwater fishing rights corstitute reserved rights never ceded by the Tride. The
Teabe intlends 1o file 2 buman righes complaing under the Imermational Covenant oo Crvil and
Political Rights (IOCPR ) concerning this matier. We encourape you 10 leam maore about this
ssuae by comacting cther Passamaguaddy Tridal Couscilor Newell Lewey,
pond L les s s omail goor, or Passamagquoddy citien Vera Francis, sorafom o 0w gmal oo,

Maine Wabsaaki-State Child Welfare Truth and Reconciliation Commission (TRC)

Ihree of your questions in your Jady |7 lemer 1o MITSC concom the Maine Wabainaki-
Stase Child Welfare Truth and Roconcilinion Commisson (TRO L. We hinve forwanled those
questions 1o Heather Mastia, Exccutive Director of the TRC, and Esther Altvaner Allcan, a
community ergarizer for Wabaneki REACH, 2 group supporting e TRC process. They iatend
to respomd disectly 10 your office. M. Marten's email addeess is oot s pnome. Ma
Altcan can be comtuckad o extean duwm maine. odu.

We remmn hopeful that your potostial discussons with the US Government will couse
the necessary changes to amend the MICSA and MIA w0 conform with UNDRIP and other
intermaticonl agreemants and covenants applicable to Indsgencus Peoples.

Sinvercly.
A“%w Pt 3eow b Leaes ™
Johes DictTendacher-Krall Jammae Bissooxtse Fewey

Exeomtive Directer Chaw
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Executive Summary
This report reviews the intergovernesental saltwater fisheries conflict between the
Passamaquoddy Tribe and the State of Maine; attempts by the Tribe and the State to negotiate

solutsons; resulting litigation; Maine legisiation affecting Tribal masagement of the fishery;
and the impact of this conflict and the legislation on Tribal-State relatioas from 1997 to 2014.

The conflict arises from opposing interpretations of how the 1980 federal Maine Iadan
Chalms Settlement Act (MICSA) and the Act to Implement the Maine Indian CGalms Settlement
(MIA) impact the Passamaquoddy saltwater fishery. The Passamaquoddy Tribe stands on its
retained Aborigisal rights to fish within its traditional territary beyond reservation
boundaries without interference froms the state. They hold that these rights have sever been
abrogated since they are not mentioned In the extingsishment provisions in the MICSA. The
State of Maine maintains that the Tribes have no rights except as specified in the MIA and that
the State of Maine has the authority to regulate the Passamaquoddy saltwater fishery and
prosecote Passamagquoddy fishers who fish according to Passamaquoddy law rather than
state law. The articles of construction in the MICSA read, “In the event 2 conflict of
interpretation between the provisions of the Maine Implementing Act and this Act should
emerge, the provisions of this Act shall govern.”

In 1997, LD 297 was passed to require the Department of Marine Resources to negotiate with
the Passamaquoddy. By june, thirteen Passamaquoddy were charged with various violations
of state commercial fishing kiws. In 1998, despite objections by Maine legislators, a new law
was passed This law (12 M.RSA. § 6302-A) changed the sustenance definition specified in the
MIA and included 3 “Blow-up” clause, designed by the Office of the Attorney General, which
overrode the suthority of the Tribe to approve or reject amendments to the MIA. In 2013 and
2014, the state legislature further amended 12 MURSA § 6302-A and further subverted the
Tribe's equal participation with the legislature in amending the Settlement Acts. The
legislative and executive branch processes employed to resolve the Intergovernmental
saltwater fisherses conflict have failed to achieve tribal-state cooperation, aad undermined
potential for the developeent of mutually beneficial soluticas n a sustainable fishery.

After a complete review of these events, the Maine Indlan Tribal-Seate Commission (MITSC)
recosmamends a process of seeking mutually beneficial soluticas that are grounded In respect
for and adherence to the MICSA articles of construction and the mutual appeoval processes for
asmendments to the MIA. Recommendations to accomplish thés aim include federal-tribal-state
co-management of marine resources; development of a MOU to address unresolved issues
regarding the saltwater fishery conflict and replace 12 M.RSA § 6302-A; development of
clear responsibilities and reporting stasdards for the OAG and the MITSC when reviewing any
aspect of the MIA or MICSA: and fullly resourcing further inquiry, regular reporting and
Information sharing among the concerned parties.

We conclude that open dialogue. negotiatieas, and formal agreements are mechanisms that
are both pragmatic and constructive, and have value for all of the people of Maime, We offer
this report with sincere hope for a renewed commitment to advance conflict resolution among
all of the peoples who live within the State of Maine.
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Introduction

In 1580, legislation passed at both the state and federal levels that established specific legal

for the settlement of claims by the Passamagquoddy Tribe and the Penobscot
Indian Nation for the return of 12.5 million acres of land, roughly 60% of the state of Maine,
and damages of 25 billion dollars. A settlemsent negotiated among the parties became law
with the passage of two separate pieces of legislation: the Act to Implement the Maine Indilan
Claleas Sestlement, commonly known as the Maine dmplementing Act (MIA) and the Maine
Indian Claims Settlement Act (MICSA). The MIA (MRSA Title 30, Chapter 601) created the
Maize Indian Tribal-State Commission (MITSC, 30 MRS A § 6212(3)), aa intergovernmental
organization charged i part toc

Continually review the effectiveness of the Act and the sockal, economic. and lga! refationship
Between the Noulton Band of Maliseet Indions, Passamaquoddy Tribe. the Penobscot indfon
Notion, and the State (30 MRSA. § 6212(3)).*

The Maine Indian Claims Settlement Act, (MICSA), 25U S.C. 17211735 was passed In October
of the same year, The MICSA gave federal permission for the MIA to take effect while retaining
intact the federal trust relationship between the foderally recognized tribes of Maine and the
US Congress; and placed comstraints on the implementation of the MIA. Of particular interest
to the inquiry Into the saltwater fishery conflict between the Passamaquoddy Tribe and the
State of Maine are the following provisions of the federal act:

1. MICSA (25 USC §1735 (a)) provides that “In the event a confiict of isterpretation
between the provisions of the Maine lmplementing Act and this Act showld emerge, the
provisions of this Act shall govers.” The provisions of the federal MICSA thus override
the MIA provisions when there Is a conflict betweoen the two.

Z MICSA(Z5SUSLC § 1725 (e)(1)) provides that tribal approval is required for any
amendments to the MIA that refate to “the enforcessent or application of civil criminal
or regulatory kaws™ of the tribes and the state within their respective jurisdiction or the
allocaticn of respoasibaicy or jarisdiction over governmental matters between the
tribes and the state.

This report reviews:

1. The emerging conflict of interpretation over the saltwater fishing rights of the
Passamaquoddy Tribe beginning in 1983, shortly aRter the Settiement Acts
became law;

2 mwuwmmmmwmm
Maine Department of Marine Resources (DMR), and Governor King's
administration to arrive at a solution:

1 Originally, the MITSC incloded representation from the Passamaquoddy Tribe, Penobsces
Indian Nation and the State of Maine. It was amended in 2009 to inchede the Houlton Band of
Maliseet Indians.
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State law enforcement responses in Passamaquoddy territory and subsequent
criminal charges brought against Passamaquoddy fishers;

The Passamaquoddy response to jurisdictional disputes and resulting litigation,
The passage of state legislation regarding the management of the
Passamaquoddy saltwater fishery (LD 2145).

The role of the Maine Office of the Atterney Gemeral as advisor to the Malne
legislature when they consider new law that may lmpact the Maine
Implementing Act

P ome W

The MITSC ‘s charge 1o further examine and report on the Passamaquoddy saltwater fishery
wis specifically included In LD 2145, and reads in part:

The Maine Indvan Tridal-State Commission shall study any question or (ssoe regarding
the taking of marine resowrces by members of the Passamaquoddy Tride and the
Penobscot Notion The comemizioe shall report any findings and recommendationt (o the
Joise Stamding Committee on Marine Resowrcrs by December 15, 1998,

Towwmmbch-p.&elmmammwuxmw
with making recommendations ca marine resowrce issues to the full commission. The MITSC
issued its report to the joint Standing Committee on Marine Resources, as mandated, on
December 15, 1998 The report, Taking of Marine Ressurces by Passamaquoddy end Penobacot
Tridal Members, indicated that marine resource issues were likely to be ongoing and stated
that, “The [Ad Hoc) committoe will discuss these issues and questions, undertake any research
required and bring forward the issues and questions as agenda topics for the meetings of
MITSC . .. MITSC will share any findings and recommendations with the joint Standing
Committee on Marine Resources and the Tribal Councilis.” (Addendam 1)

In the preparation of this report, the MITSC conducted an extensive search for and a
comprehensive review of primary material avallable in the public domain. The prissary
docaments examined by the MITSC were, for the most part, State of Malae records. While this
report focuses specifically on the saltwater fishery, one of many areas of interest to the MITSC
more materials from these and other federal and tribal sources need to be comprehensively
examined in order to fally assess the tribal-state refationship relative to the settlement acts.

Relying on both its statutery responsibiiity in 30 MRSA § 6212(3) and its charge pursuant to
12 MLRSA § 6302-A, the MITSC offers the following report.
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Section VIli: Recommendations

1. The MITSC must be sufficiently resourced to carry out its role of advancing
recommendations that have the potential to resolve confiicts and result in mutually
beneficial solutions between the tribes and the state. (Findings 6 and 19)

2. The articles of construction in the Maine Indian Claims Settiement Act outlined In 25
USCS §1735 (a) must be applied by all parties: federal, state and tribal (Finding 4)

3. The statutory process to amend MIA, &5 specified in MICSA 25 US.C § 1725 (¢)(1),
must be conscientiously followed by all parties, (Findings S and 10)

4. A tribal-federal-state summit should be held on marine resource co-management.
(Findings 2,3 and 7 2 and b)

5. Where the tribal-state jurisdictional relationship remsaing contested, the state and the
tribes should comumit to good faith negotiations at the highest leved In order to execute
Memoranda of Understanding (MOU) using model MOU that have proven to be
effective in other states. (Fisdings 1,2, 3and 7)

6. The tribes and the Maine State Legishature should use formal MOUs that specifically
recognize and reaffirm the equal standing of each of the parties to enter into
agrecssents for mutually beneficlal purposes. (Findings 1. 2, 3 and 7)

7. AMOU between the tribes and the state should be developed to address unresolved
isvoes regarding the saltwater fishery conflict and it should replace 12 MRSA. § 6302-
A (Pindings 1.2, 3and 7)

8 The OAG, the tribes, and the MITSC should routinely review proposed legislation that
affects the MIA or the MICSA for adherence to the negotisted settiement reflected in
the MIA and MICSA, (Finding 8 and 9)

9. All reviewing entities should male thedr findings available kn writiag to the relevant
legislative committes in & timely fashion so that these reports can inform the legisiative
process. (Finding 8,9, 12 and 14)

10. In erder to advance mutually beneficial soluticas and build trust, provisions for the
OAG to provide advice and counsel to the legislature and the administration, to provide
formal, well-reasoned, written respoases o legislative and administrative requests,
and 1o report oa actions that affect the negotiated settiement reflectad by the MIA and
MICSA should be incorporated into MRSA. Title 5, Chapter 9. (Finding 11)

11. Since tribe members are also citizens of the state, the negotiated agreement reflected
in the Settlement Acts should be supported and protected by the state and by the
OAG (Findlings 11 and 18) ,

12. The podiciary Committee of the Malne State Logisiature should consider the
development of cear responsibilities and reporting standards for the OAG and the
MITSC when reviewing any aspect of the MIA or MICSA. This legislation should be
Intrediaced in the next legislative session In 2015, Necessary funding should be
avallable to make this possible. (Findings 11 asd 18)

13, Im order for the MITSC to carry out its statutorily mandated charge, it needs a way to
evaluate the impact of legislative, judicial and administrative acticas that affect tribal-
state relations. A process for regular reporting to the MITSC and Information sharing
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with the MITSC must be developed that includes the OAG, OPLA, relevant legislative
committees, and relevant departments. (Findings 15 and 16)

14. In order to deepen understanding of the Settlement Acts, promote constructive
dialogue and advasce mutually beneficial solutions, the MITSC should continee its
active review of the negotiated agreements as they are reflected in the Sectiement Acts,
the congressional records and the state records that were produced during the
coastruction of these Acts, and ensuing laws aad public policy that affect the federally

tribes in Maine. This review, coupled with strong recommendations rooted
i confiict resolution and the development of mutually beneficial solutions, should be
the foundation of any report or pesition that the MITSC takes. (Pinding 16)

15. The development and implementation of concrete recommendations to address racism
are necessary in order to deepen the potential for respectful relationships among all
who live in the State of Maine. (Findings 17, 18, 19 and 20)

16. Every effort to maintain peace and respect should be exercised in all public venues and
in the areas where tribal fishers work Policles and procedures backed by the force of
law should be legistated by the tribes and the state to sccomplish this aim. (Findings
10,17, 18 and 19)

17. All parties to the Settlement Agreements engage in pragmatic and constrective
dislogue, with renewed comasitment to advance conflict resoluticn, openness,
negotiations, formal agreements and mutually beneficial solutions for all of the peoples
wheo live within the State of Maine. (Findiags 14, 17, 19 and 20)
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