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DECEMBER 1975 

CRIMINAL DIVISION 

MESSAGE FROM THE 
ATTORNEY GENERAL 
JOSEPH E. BRENNAN 

All of the video-taped lectures by 
Professor Sanford J. Fox for the Criminal 
Code Education Project have now been 
completed. The tapes are now being 
duplicated and will be distributed to each 
District Attorney's office by the first or 
second week in January. The District 
Attorneys are in the process of preparing 
schedules of the times and places of classes 
on the Criminal Code. 

To supplement the classes on the Code, 
the Law Enforcement Education Section is 
planning to devote a series of articles in 
ALERT to the Code. To assist us in 
preparing these articles, we would appreci
ate all comments and suggestions on areas 
of the Code that need explanation or 
emphasis. 

Officers will need copies of the Maine 
Criminal Code both as text for the classes 
and as a reference when reading the 
ALERTs. Law enforcement agencies that 
have not yet picked up their copies of the 
Code should contact the Law Enforcement 
Education Section at 289-2146. 

JOSEPH E. BRENNAN 
Attorney General 

CASES 

FROM THE OFFICE OF 
THE ATTORNEY GENERAL 
OF THE STATE OF MAINE 

y EX 

January 1975-- ecember 1975 

The following index of ALERT case 
summaries contains entries for all the 
case summaries which have appeared in 
the ALERT since January 1975. The 
case summaries which appeared in 
ALERT between October 1970 and 
December 1974 may be found in the 
December 1974 ALERT. The index is 
based on the Table of Contents in 
NEDRUD, THE CRIMINAL LAW, a 
monthly compilation of case summaries 
relating to criminal law and procedure. 
A copy of the NEDRUD index was 
inserted in the January 1974 ALERT. 
(Any officer who does not have a copy of 
the NEDRUD index may obtain one by 
contacting the Law Enforcement 
Education Section.) 

The index is broken down into nine 
general categories such as ARREST, 
SEARCH AND SEIZURE; CONFES
SIONS / SELF-INCRIMINATION; 
CRIMES/OFFENSES, etc. Each 
general category is then broken down 
into numerous subcategories. The 
individual entries under the subcategor
ies consist of three lines containing the 
following information: 

1. A brief phrase or sentence 
describing the nature or holding of the 
case. (Often this brief description will 
refer to the subcategory heading.) 

2. The title and citation of the case 
along with an abbreviated designation 
of the jurisdiction in which the case was 
decided and the year in which it was 

decided. The Maine Supreme Judicial 
Court, First Circuit Court of Appeals, 
and U.S. Supreme Court entries are 
highlighted by putting Me., 1st Cir., 
and U.S. in bold face print. 

3. The month and page of the issue 
of ALERT in which the case summary 
appears. Where a case summary begins 
on one page and ends on another, both 
pages will be included. (e.g., pp. 6-7) 

Two further features of this index are 
worthy of mention. First, the index is 
not divided into two sections-Import
ant Recent Decisions and Maine Court 
Decisions. Each index subcategory 
contains entries of cases from both the 
Maine Law Court and courts in other 
jurisdictions. Secondly, if a case 
summary has discussed two or more 
different holdings, the case will be 
indexed under each of the two or more 
NEDRUD categories ap_propriate for 
the particular holding. 

Finally, it should be noted that the 
entries within each subcategory are 
listed in the order in which they 
appeared in the ALERT Bulletins, with 
those appearing in the most recent 
ALERTs listed first. Therefore, the 
entries may not be in strict chronologi
cal order as to the time the decisions 
were rendered. 
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A. ARREST, SEARCH AND SEIZURE 

ARREST AND DETENTION A§ 1 

A § VI Detention: "Stop and Frisk" 

Ordering operator out of motor vehicle. 
U.S. v. Cupps, 503 F.2d 277 (6th Cir. 1974) 
February-March 1975, p. 6 

SEARCH AND SEIZURE A§ 2 

A§ 2.1 Probable Cause: Warrant's 

Affidavit supplemented by witness oral 
testimony. 
Statev. Valde,225 N.W. 2d 313 (Iowa 1975) 
October 1975, pp. 7-8 

'No seizure where no dominion exercised. 
U.S. v. Berrett, 513 F.2d 154 (1st Ck.1975) 
October 1975, p. 8 

A§ 2.2 Other Warrant Requirements 

Consent by person possessing common 
ownership over premises. 
State v. Grandmaison, 327 A.2d 868 (Me. 
1974) 
February-March 1975, pp. 7-8 

EFFECTING THE ARREST, SEARCH 
OR SEIZURE A§ 3 

A§3.1 Entey 

Intrusion into entryway of single unit 
dwelling. 
Statev. Crider, 341 A.2d 1 (Me.1975) 
November 1975, pp. 5-6 

A§ 3.5 Delay in Arrest or Search 

Existence of probable cause did not require 
termination of investigation or immediate 
procurement of search warrant. 
U.S. v. Berrett, 513 F.2d 154 (1st Cir.1975) 
October 1975, p. 8 

False representations by affiant. 
U.S. v. Belcolftne, 508 F.2d 58 
1974) 

(1st Cir. SUPPRESSION OF EVIDENCE A§ 4 

February-March 1975, p. 6 

A § 2.3 Incident to Arrest-Arrest or Search 
for one Offense, Seizure for Another 

Strip search incident to arrest. 
U.S. v. Klein, 522 F.2d 296 (1st Cir.1975) 
November 1975, p. 3 

Search of containers found upon arrestee. 
Extent of authority under Maine Consti
tution to search incident to arrest. 
State v. Dubay, 338 A.2d 797 (Me.1975) 
November 1975, p. 4 

A§ 2.4 Automobiles-Without a Wan-ant 

Insufficient probable cause to search 
automobile. 
State v. Walker, 341 A.2d 700 (Me.1975) 
November 1975, p. 5 

Ordering operator out of motor vehicle. 
U.S. v. Cupps, 503 F.2d 277 (6th Cir.1974) 
February-March 1975, p. 6 

A § 2.5 Persons and Places-Without a 
Warrant 

Pre-incarceration search. 
Statev. Dubay, 338 A.2d 797 (Me.1975) 
November 1975, p. 4 

Inspection of rifle. 
U.S. v. Gray,484 F.2d 352 (6th Cir.1973) 
April 1975, p. 6 

A§ 2.6 Consent-Abandmm:1.ent 

Consent given to plainclothes agents. 
U.S. v. Ciovacco, 518 F.2d 29 (lit Cir.1975) 
November 1975, p. 2 

Consent to search as fruit of unlawful 
interrogation. 
People v. Superior Court, 530 P.2d 585 ( Cal. 
1975) 
May 1975, pp.1-2 

A§ 4.1 Motion-Objection-Hearing-Harm -
less Error 

Fourth Amendment exclusionary rule in
applicable to probation revocation proceed
ings. 
State v. Caron, 334 A.2d 495 (Me.1975) 
May 1975, p. 4 

False representations by affiants seeking 
search warrants. 
U.S. v. Belculftne, 508 F.2d 58 (1st Cir. 
1974) 
February-March 1975, p. 6 

A § 4.4 Derivative Evidence ["Fruit of the 
Poisonous Tree"] 

Inculpatory statements as fruit of illegal 
arrest. 
Brown v. Dllnois, U.S. , 95 S.Ct. 2254, 45 
L.Ed. 2d 416 (U.S.1975) 
November 1975, pp. 1-2 

Victim's identification of defendant a result 
of unlawful entry of defendant's home. 
State v. Crider, 341 A.2d 1 (Me.1975) 
November 1975, pp. 5-6 

Consent to search as fruit of unlawful 
interrogation. 
Peoplev. Superior Court, 530 P.2d 585 (Cal. 
1975) 
May 1975, pp. 1-2 

Confession as fruit of illegal detention. 
State v. Grandmai11on, 327 A.2d 868 (Me. 
1974) 
February-March 1975, p. 8 

A § 4.5 Informer Privilege-Use of 
Inform.en 

Affidavit supplemented by informant's oral 
testimony to establish probable cause. 
State v. Valde, 225 N.W. 2d 313 (Iowa 1975) 
October 1975, pp. 7-8 
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B. CONFESSIONS/SELF-INCRIMINA-
TION 

INTERROGATION B § 1 

B § 1.1 Vohm.tariness 

Defendant not afforded sufficient opportun
ity to prove involuntariness of confession. 
State v. Sheehan, 337 A.2d 253 (Me.1975) 
November 1975, pp. 4-5 

Voluntary waiver in spite of defendant's low 
intellectual capacity and recent consump
tion of alcohol. 
State v.Hazelton, 330 A.2d 919 (Me.1975) 
May 1975, pp. 3-4 

B § 1.3 Miranda 

Inculpatory statements as fruit of illegal 
arrest. 
Brown v. Dllnois, U.S. , 95 S.Ct 2254, 45 
L.Ed. 2d 416 (U.S.1975) 
November 1975, pp. 1-2 

Inadmissibility of defendant's silence during 
interrogation. 
U.S.v.Hale,422U.S.171, 95 S.Ct. 2133, 45 
L.Ed. 2d 99 (U.S.1975) 
November 1975, pp. 2-3 

Use of defendant's statement for impeach
ment where statement made in absence of 
counsel. 
Oregon v. Hass, 420 U.S. 714, 95 S.Ct. 1215, 
43 L.Ed. 2d 570 (U.S.1975) 
September 1975, p. 6 

Continuation of interrogation after de
fendant indicates he wishes to remain silent. 
Consent to search as fruit of unlawful 
interrogation. 
People v. Superior Court, 530 P.2d 585 (Cal. 
1975) 
May 1975, pp. 1-2 

Testimony by one officer that another 
officer gave Miranda warnings not hearsay. 
People v. Richardson, 316 N.E. 2d 37 (Ill. 
1974) 
May 1975, p. 2 

Failure of second officer to give Miranda 
warnings. 
State v. Hazelton, 330 A.2d 919 (Me.1975) 
May 1975, pp. 3-4 

B § 1.5 Youths-Incompetents 

Waiver of Miranda rights by person who 
was oflow intellectual capacity and who had 
been treated extensively at mental institu
tion. 
State v. Hazelton, 330 A.2d 919 (Me.1975) 
May 1975, pp. 3-4 

PROCEDURE B § 2 

B § 2.2 Hearings-Jackson v. Denno 

Defendant not afforded sufficient opportun
ity to prove involuntariness of confession. 
State v. Sheehan, 337 A.2d 253 (Me.1975) 
November 1975, pp. 4-5 
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B § 2.3 Evidence-Use for Impeachment- ROBBERY-BURGLARY-THEFT-
Harmless DESTRUCTION OF PROPERTY C § 2 

Use of defendant's statement for impeach-
ment where statement made in absence of 
counsel. 
Oregon v. Hass, 420 U.S. 714, 95 S.Ct. 1215, 
43 L.Ed. 2d 570 (U.S.1975) 
September 1975, p. 6 

B § 2.4 Derivative Evidence ["Fruit of the 
Poisonous Tree"] 

Inculpatory statements as fruit of illegal 
arrest. 
Brown v. Illinois, U.S. , 95 S.Ct. 2254, 45 
L.Ed. 2d416(U.S.1975) 
November 1975, pp. 1-2 

Consent to search as fruit of unlawful inter
rogation. 
People v. Superior Court, 530 P.2d 585 
(Cal.1975) 
May 1975, pp. 1-2 

Confession as fruit of illegal detention. 

C § 2.6 Arson-Bombing 

Corpus delicti of arson. 
--state v. Sheehan, 337 A.2d 253 (Me.1975) 
November 1975, pp. 4-5 

NARCOTICS-INTOXICANTS C § 4 

C § 4.1 Narcotics-Drugs 

Sufficiency of circumstantial evidence to 
support an inference of possession with 
intent to distribute. 
State v. Turner, 222 N.W. 2d 105 (Neb. 
1974) 
May 1975, p. 2 

D. DEFENDANT'S RIGHTS/ 
DEFENSES 

RIGHT TO COUNSEL D § 1 

D § 1.1 Pretrial 

No right to counsel at fingerprinting. 
Frances v. State, 316 N.E. 2d 364 (Ind. 1974) 
January 1975, p. 8 

DEFENSES D § 3 

D § 3.1 Ali.bi 

Silence as to alibi during custodial 
interrogation. 
U.S. v. Hale,422 U.S.171, 95 S.Ct. 2133, 45 
L.Ed. 2d 99 (U.S.1975) 
November 1975, pp. 2-3 

State v. Grandmaison, 327 A.2d 868 (Me. 
1974) 
February-March 1975, p. 8 

Marihuana: polytypic or monotypic. 
U.S. v. Honneus, 508 F.2d 566 (1st 
1974) 

Cir. D § 3.5 Intoxication-Drugs 

SELF-INCRIMINATION B § 3 

B § 3.1 Nontesttmonial Evidence: Schmer
ber-Gllbert 

Taking of fingerprints. 
Frances v. State, 316 N.E. 2d 364 (Ind. 1974) 
January 1975, p. 8 

B. § 2.l(a) Identification: W ade-Gllbert
Stovall 
Victim's identification of defendant a result 
of unlawful entry of defendant's home. 
Statev. Crider, 341 A.2d 1 (Me.1975) 
November 1975, pp. 5-6 

B 3.3 Right of Silence-Implied 
A 
Inadmissibility of defendant's silence during 
interrogation. 
U.S.v.Hale,422 U.S.171, 95 S.Ct. 2133, 45 
L.Ed. 2d 99 (U.S.1975) 
November 1975, pp. 2-3 

C. CRIMES/OFFENSES 

HOMICIDE-ASSAULT C § 1 

C § 1.2 Assault-Threats 

Armed assault and battery with an unlqaded 
weapon. 
State v. Maxwell, 328 A.2d 801 (Me.197 4) 
February-March 1975, p. 8 

C § 1.3 Weapons 

Armed assault and battery with an unloaded 
weapon. 
State v. Maxwell, 328 A.2d 801 (Me.1974) 
February-March 1975, p. 8 

February-March 1975, p. 6 

TRAFFIC OFFENSES C § 6 

C § 6.2 Driving While Intoxicated-Blood 
Test 

O.U.l. arrestee must be informed of 
consequences of refusal to submit to blood 
test. 
State v. Granville, 336 A.2d 861 (Me.1975) 
May 1975, p. 3 

Arrestee's right to withdrawal of blood 
specimen by own physician. 
No right to withdrawal of blood specimen in 
town of own choosing. 
State v. Ayotte, 333 A.2d 436 (Me.1975) 
February-March 1975, pp. 7-8 

C § 6.3 Speeding-Other Offenses 

Squealing tires. 
State v. Sylvain, 344 A.2d 407 (Me. 197 5) 
November 1975, p. 6 

C § 6.5 Driver's Licen1e [Implied Consent] 

O.U.I. arrestee must be informed of con
sequences of refusal to submit to blood test 
State v. Granville, 336 A.2d 861 (Me.1975) 
May 1975, p. 3 

Arrestee's right to withdrawal of blood 
specimen by own physician. 
No right to withdrawal of blood specimen in 
town of own choosing. 
State v. Ayotte, 333 A.2d 436 (Me.1975) 
February-March 1975, pp. 7-8 
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Effect of Uniform Alcoholism and Intoxi
cation Treatment Act on criminal activity. 
State v. Hughes, 343 A.2d 882 (Me.1975) 
December 1975, p. 4 

E. EVIDENCE/WITNESSES 

EVIDENCE E § 1 

E § 1.1 Reasonable Doubt-Sufflciency
Circumstantlal • Presumptions-Inferences 

Sufficiency of circumstantial evidence to 
support an inference of possession with 
intent to distribute. 
State v. Turner, 222 N.W. 2d 105 (Neb. 
1974) 
May 1975, p. 2 

E § 1.2 Hearsay 

Testimony by one officer that another 
officer gave Miranda warnings not hearsay. 
People v. Richardson, 316 N.E. 2d 37 (111. 
1974) 
May 1975, p. 2 

E § 1.4 (a) Improper Reference 

Reference to defendant's silence during 
interrogation. 
U.S. v. Hale, 422 U.S. 171 95 S.Ct 2133, 45 
L.Ed. 2d 99 (U.S.1975) 
November 1975, pp. 2-3 

WITNESSES E § 2 

E § 2.1 Impeachment: Defendant 

Defendant's silence during interrogation 
inadmissible as prior inconsistent state
ment 
U.S.v.Hale,422U.S.171, 95 S.Ct. 2133, 45 
L.Ed. 2d 99 (U.S.1975) 
November 1975, pp. 2-3 
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Use of defendant's statement for impeach
ment where statement made in absence of 
counsel. 
Oregon v. Hu11,420 U.S. 714, 95 S.Ct. 1215, 
43 L.Ed. 2d 570 (U.S.1975) 
September 1975, p. 6 

E § 3.3 C:ross-examinatlon-Con&ontation 
-Rebuttal 

Reference to defendant's silence during 
interrogation. 
U.S.v.Hale,422 U.S.171, 95 S.Ct 2133, 45 
L.Ed. 2d 99 (U.S.1975) 
November 1975, pp. 2-3 

Responsiveness of officer's answer on cross
examination. 
Williams v. State, 293 So. 2d 324 (Ala. 1974) 
April 1975, p. 6 

F. PROCEDURE 

PRETRIAL-TRIAL F § 1 

F § 1.1 PleadJngs-Information
Indictment 

Sufficiency of complaint for squealing tires. 
State v. Sylvain, 344 A.2d 407 (Me.1975) 
November 1975, p. 6 

F § 2.6 Judge-Jury Relationship
General Instruction 

Armed assault and battery with unloaded 
weapon. 
State v. Maxwell, 328 A.2d 801 (Me. 197 4) 
February-March 1975, p. 8 

Instructions regarding defendant who is an 
elected blic official. 
State v. es, 343 A.2d 882 (Me.1975) 
December 1975, p. 4 

G. ADJUDICATION 

SENTENCING G § 2 

G § 2.1 Probation-Parole-Suspended 
Fourth Amendment exclusionary rule in
applicable to probation revocation pro
ceedings. 
State v. Cazon, 334 A.2d 495 (Me.1975) 
May 1975, p. 4 

M. MISCELLANEOUS 

LAW ENFORCEMENT OFFICERS M§ 2 

Officers must inform 0.U.I. arrestee of 
consequences of refusal to submit to blood 
test. 
State v. Granville, 336 A.2d 861 (Me.1975) 
May 1975, p. 3 

Cross-examination of officer by defense 
counsel. 
Williams v. State, 293 So. 2d 324 (Ala. 1974) 
April 1975, p. 6 

Civil liability for arrest pursuant to 
unconstitutional statute. 
Safom v. Holder, 304 N.E. 2d 217 (Ind. 
1973) 
February-March 1975, p. 7 

MAINE COURT 
DECISIONS 

DEFENDANT'S RIGHTS/ 
DEFENSES: 

D § 3.5 Intoxication 
PROCEDURE: 

F § 2.6 General Instruction 

Defendant, a Register of Pro
bate, was convicted of non
aggravated assault and battery. (17 
M.R.S.A. §201). Defendant first 
argued on appeal that the presiding 
justice erred in failing to give the 
jury a protective instruction warn
ing it expressly against prejudice 
because the defendant happened to 
be an elected public official. The 
basis for defendant's argument was 
that widespread publicity arising at 
the time from the "Watergate" 
investigation would make all public 
officials suspect in the eyes of a 
jury. The presiding justice had 
instructed the jury not to "consider 
anything except what you have 
heard in this courtroom," to 
perform its duty "without bias or 
prejudice to any party," and "not 
(to) be governed by sympathy, 
prejudice or public opinion." The 
court held that these instructions 
were sufficient. 

Defendant's second contention 
was that the sentence he received 
was "directly contrary to public 
policy as recently expressed by 
legislative enactments dealing with 
intoxication and alcoholism, and 
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should be set aside." Defendant 
argued that the Uniform Alcohol
ism and Intoxication Treatment 
Act decriminalized all criminal 
conduct of alcoholics and intoxi
cated persons. Rejecting this 
argument, the court held that the 
Act contained no language suggest
ing that an officer may not arrest 
an intoxicated person found to be 
in violation of a criminal statute or 
that it was the legislative intent to 
exonerate from criminal penalties 
those persons qualifying for treat
ment under the Act. State v. 
Hughes, 343 A.2d 882 (Supreme 
Judicial Court of Maine, September 
1975). 
COMMENT: At the time the 
Uniform Alcoholism and Intoxi
cation Treatment Act [Act] was 
passed, some law enforcement 
officers mistakenly believed that 
the fact of intoxication rendered 
otherwise criminal conduct non
criminal. This case clearly holds 
that otherwise criminal conduct is 
not decriminalized under the Act. 
For a complete discussion of the 
Act, see the June-July 1974 
ALERT. 

Comments directed toward the 
improvement of this bulletin are 
welcome. Please contact the Law 
Enforcement Education Section, 
Criminal Division, Department of 
the Attorney General, State House, 
Augusta, Maine. 

ALERT 
The matter contained in this bulletin ls intended 

for the use and information of all those involved in !he 
criminal )us lice sys.tem. Nothl.ig contained herein is to 
be constru1ld as an official opinion or expr,,~sion oJ 
policy by the AttornJ~Y General or any otoor law 
enforcement olficiaf of the State of Maine unless 
e,prnssly ,;o indicated. 

Any chimge in personnel or change in address o! 
pies,..nt. personnel should be reported to lhls olllce 
immediately: 

Jo~11ph E. Brennan 
Richards. Cohen 

Pet~rJ. Gornnites 
Michael D. Seitzinger 

Attorney Gerienll. 
Deputy Attorney Gen .. ral 

In Charge of Law Enlorc,:,menl 
· Director, law Enfortemeht 

Education Section 
/\ss't Attorney Oeneral 
Ass'! Attorney Genef11I 

lhis bulletin is funded by a.grant from the Moine law 
Enforcement Plarinlng and A$sishince Agency. · 




