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FROM THE OFFICE OF
THE ATTORNEY GENERAL
OF THE STATE OF MAINE

MESSAGE FROM THE
ATTORNEY GENERAL
JOSEPH B, BRENNAN

This issue of ALERT is devoted
entirely to summaries of important
recent court decisions. 1 call your
attention particularly to the case of
People v, Superior Court dealing
with the “fruit of the poisonous
tree’”’ doctrine and the Maine case
of State v. Granville dealing with
the warnings to be given persons
arrested under the implied consent
law.

I would also like to announce
that the Law Enforcement Educa-
tion Section will be distributing
copies of the Law Enforcement Of
ficer’s Manual in compliance with
the many requests we have received
over the last few months. Every
person requesting a Manual will
either receive a Manual or a letter
explaining why we were unable to
send him one. Anyone who does not
receive either a Manual or a letter
by the end of June should contact
the Law Enforcement Education
Section immediately.

JOSEPH E. BRENNAN

Attorney General

SEARCH AND SEIZURE:

A § 2.6 Consent

A § 4.4 Derivative Bvidence
CONFESSIONS:

B §1.3 Miranda

B § 2.4 Derivative Evidence

Defendant was arrested for
burglary of an electrical con-
tractor’s office when his fingerprint
was found on a flashlight found
there. He was taken to the police
station and given Miranda warn-
ings. He replied that he did not
wish to discuss the case. Neverthe-
less, the officer prolonged the
conversation, informing the de-
fendant that his fingerprint had
been found at the contractor’s
office, advising him that a search
warrant could be obtained for his
residence, commenting that he
thought defendant had been
involved in other burglaries, and
asking defendant’s help in appre-
hending an accomplice in the
contractor’s office burglary. When
defendant was told that the next
step was to obtain a warrant to
search his residence, he told the
officer he would show him the
stolen property because he didn’t
want his relatives’ property dis-
turbed. He then confessed to the
burglary and consented to the
search of his residence, where the
stolen property was found.

held that the

The
continuation of the interrogation of
defendant after he said he did not
wish to discuss the case clearly
violated his rights under Miranda.
The following language from

court

Miranda was quoted: “If the
individual indicates in any manner,
at any time prior to or during
questioning, that he wishes to
remain silent, the interrogation
must cease.”’ 384 1J.5. at 473-474,
86 S.Ct. at 1627, 16 L.Ed. 2d at
723.

The court also held that the
defendant’s consent to the search of
his home was the fruit of the
unlawful interrogation. In order for
the consent to be legal, the state
would have to show at least an
intervening independent act by the
defendant or a third party which
broke the causal chain linking the
illegal interrogation with the stolen
property. In other words, the state
would have had to show that the
evidence was not obtained by
exploitation of the illegal interroga-
tion. Here the consent of the
defendant was not sufficiently an
act of free will to remove the taint
of the illegal interrogation. When
the officer informed the defendant
his fingerprint had been found in
the contractor’s office, defendant

[Continued on page 7]
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The court held that although de-
fendant was bi oW average in
intellectual capacity, was close to il-
literate, has be *m exmmw 1y
treated at a mental institution, and

had drunk two pints of whiskey two
to three hours prior to the
questioning, the presiding justice
was warranted in his conclusion
that beyond a reasonable doubt
defendant was legally competent to
waive his privilege against self-
crimination and the Miranda rights
ancillary to it. At the suppression
hearing defendant had evidenced a
substantial comprehension of the
workings of the legal system. There
was no evidence of external
inducements, deception, or
coercion during the questioning.
One of the officers testified that de-
fendant was not intoxicated or
under the influence. Finally, the
answers and statements given in
response to questioning indicated
that defendant was aware and able
to comprehend and to communi-
cate with coherence and rationality.

The court also held that although
defendant never expressly waived
his Miranda rights and the second
officer did not rewarn defendant,
the presiding justice was warranted
in his conclusion that beyond a
reasonable doubt, defendant in fact
waived his privilege against self-
incrimination and the Miranda
rights encompassed within it.
Waiver may be effected by conduct
other than the use of express words
of waiver. Here defendant’s choos-
ing to speak and not request a
lawyer after being advised of his
rights and indicating understand-
ing was sufficient. Also, the failure
to reinform defendant of his rights
did not vitiate the voluntariness of
his statement because the second
officer undertook no independent
interrogation, the substitution of
officers was practically simul-
taneous, and the second officer
came in only twenty minutes after
the warnings had been given. State
v. Hazelron, Docket No. 1128
(Supreme Judicial Court of Maine,
January 20, 1975).

COMMENT: A law enforcement
officer atzempm?g to obtain a
waiver of Miranda rights from «
suspect should make careful notes
on the various indications that the

suspect is competent to waive those
rights. Also, despite the holding
in this case, it is probably a safer
procedure for an officer who takes
over the interrogation of a suspec
Jrom another officer to rewarn the
suspect of his Miranda rights.

SEARCH AND SEIZURE:
A § 4.1 Suppression of Evidence
HMotion
EVIDENCE:
E § 1.2 Hearsay
WITNESSES:
E § 3.3 Confrontation
SENTENCING:
 § 2.1 Probation

Defendant was charged with
breaking and entering with intent
to commit larceny (17 M.R.S.A.

§754). After the mesxdmg justice
granted defendant’s motion to

suppress as evidence the property
taken from the apartment which
defendant allegedly had entered,
the prosecutor moved that the
indictment against defendant be
dismissed. The pfosidma justice
concluded that the property had
been unlawfully seized and granted
the motion and dismissed the
indictment. Subsequently, the State
Probation and Parole Board filed a
probation-violation report alleging
that defendant had violated the
terms and conditions of his
probation by being knowingly in
possession of [
same property which had been
suppressed on the basis of
defendant’s pre-trial motion. At a
hearing to determine whether
defendant’s probation should be
revoked, defendant moved that the
property be suppressed as evidence
for purposes of the revocation of
probation hearing. The motion was

denied and the property was
admitted into evidence. De-
fendant’s probation was revoked

and he appealed, claiming that the
denial of his motion to sSuppress at
the revocation of probation hearing
constituted reversible error.

The court held that evidence
which 1s suppressed in a criminal
proceeding because obtained in
violation of the Fourth Amendment
may nevertheless be admitted in a

4

Fal

revocation of probation hearing
Neither Rule 41(e) M.R. Crim.

nor the Fourth Am@ﬂdmem
clusionary rule operate to bar
admission of such evidence. Hold-

ing that a hearing to revoke a
probation is unot a2 i
proceeding” to which RM@ 41e)

has applicability, the court con-
cluded that the Rule 41{e) pro-
cedure of a motion to suppress is
not available at such hearings.

The basis for the court’s holding
that the Fourth Amendment
exclusionary rule is inapplicable to
probation revocation hearings was
that since the

4

"ful@ is operative in any evm:t in
all ‘criminal prosecutions,” the
additional furtherance of iis
policy objectives achieved by ex-
tending the rule to hearings for
revocation of probation (or
parole) is insufficient to justify
the concomitant impairment of
the proper functioning of the
pmbaﬁgnapamle system.” (Slip
opinion at 9) State v. Caron,
Docket No. 1143 (Supreme
Judicial Court of Maine, Mamh
3,1975)

direcied-toward- the
this bulletin are
welcone. Please conroct the Law
Enforcement  Education  Section,
Crimanal Division, Departnvent of
the Atiorney General: Stare Houge,
Awgusta, Maine.
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criminaljustice syster. Nothing contained hereinis o
be censtrued ‘asian official opinton oo expresiion of
policy by {He Allorney. General or o any. other faw
enforcement olficial of. tlie Sialel of Waine. unless
expressly soindicated:
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Aitomey Beaneral

Beputy - Attorney Senbral

in Charge of Law Enforcemant
Birecior; Law Enforcement
Education Section
RsstAtlorney General
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JosephE. Brennen
Bichara & Cenen

Jokn HiFerdico

Peter J. Goranites
Michael D Sailzinger
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