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1956}, applied this definition and is very small. Where only a sma be conce
hat where the negotiations amount of drugs is involved, the trated against dealers rather zhaﬂ
nd @aymmfz between a narcotics state will have greater difficulty in mere possessors of small amounts.

a
dealer and federal agent took roving the “manufacture, dispens- -
, g proving - » QISP Thus, the mere presence of

place within “{ht;: dealer’s automo- ing, or distribution of, or possession illegal drugs in a conveyance should
bile 1 where the dealer drove to  with intent to manufacture, dis- ﬁ@% sufficient to subject the con
and from the site of the transaction pense or distribute” such drugs, ver sze to forfeiture. There mug*ﬁ
in his automobile, the automobile Moreover, commencement of for- f@; sorme V;{;@HC&B bAé'i&t the
“facilitated” the transportation of feiture proceedings in aH cases may ne et P _
e L conveyance was used for the
the ﬁmw‘mu contribute to gmd’m clogging of al- delivery of the drups or for. at least
Since a majority of the courts ready over-clogged court dockets. ?f;i%e““a e of ka@;ié'ﬁaﬁé}a :}{52
Cas < i 1

Sir 2
poear 1o f@vm defining “facili-
N A @

?é ryday te ms _thatis, “to . Am@ﬂz% factor to be considered M.R.S.A. §2284, possession with

m ‘ feult: ¢ o free 1M the fory mﬂa%io of majaﬁ or intent to deliver

from difficults sediment” - ;¢ departmental policy should be the

i susgested {*w@ @%‘fc ers employ Value of the car. Although an aim . e &

this aﬁ%@ﬁim? T 'PIOY - of the statute is t o prevent the use SEIZURE OF CONVEYANCES

i of the conveyance in subsequent . . . .
However, officers must still face drug offenses, this objective must %Hb”gemg’ﬁ, 4 of §2387 provides

the problem @ﬂf applying the be weighed agal the time, that the forfeiture proceeding is a

i on Tacili expense and manpower mvmmé in civil, in rem proceeding. In an n

fo ﬂimre pmc%ﬁ ngs. Where for rem proceeding, the property itself

. 1 Lobile mvﬂ,gv i 18 the defendant. Just as the
defendant-person must be brought
within the jurisdiction of %Eh@ court

»

?
reach a second a drug ’f“g‘ gam’*@m is worth ot
contained a  $200, it would be belter not

o L
O e

of narcotics, commence forfeiture proceedings 10 a proceeding &g&"ﬂﬁ persomn, so
in the second agams‘a § car. In a situation such the d@fm@am property ‘must be
rt the narco-  as this, not only would the expenses Dbrought within the jurisd i@éwﬁ of
he use of the of w pmce@dmﬁs outweigh any the court in an in rem pro @“‘ﬁga

chthe second reimbursement from sale of the In thein rem for fﬁim“@ P ceeding
¢ the manu- automobile, but the f@rf:i*{um (which, as we shall see, mﬁ’@ﬁ‘%’
uld

dz@ﬁ*zbmy would likely provide if%:ﬂ@ '@ alty  only  conveyances a‘@d not
for the owner G“? the automobile. §238 7(3 NA) property), the court
acquires jurisdictic fth Y

ance to be forfeited wl btair

actual or constructive Q@@% ssion of
from the the conveyance, Such g@@ggm sion
@:ngﬁ@ acquired by a seizure of the conve
and 2362) in  apce by the law enforcement ag@my

seeking its forfeiture.
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a conveyance
ustody, was
Wh zhw offense.
A petition for the forfeiture of the
conveyance may ?’lﬂ& be filed with
the court, but bhf the court can
obtain jurisdiction “over the pro-
ceeding, the conveyance must be.
seized and brought into the court’s
possession. The legislature. has
provided, in §2387(6), for a warrant
procedure whereby a forfeitable
conveyance mnot already ;%hm
police custody may be
Under §2387(6), upon a sho
prof bable mw@ that the conve
:ig uﬁjem o torfeiture, ?:;{rw
issue a wgarmﬂt for t
veyance so dﬁa
adw while 1

ﬁ*
\

Fourth Amendment Applica
Forfeiture Proceedings

Law m%m%msm
are responsible
forfeitable pk‘@"p
aware that the Fo
ap@mg to S%f”h@

made in connection
ymmwdmgg just a
searches and seizu
duce evidence for crimi
Although the §2387 &
pm@@em 1g is a civil pm@,wdmg it
is criminal in nature. This is
because, like a criminal proceed-
ing, the object of a forfeifure
pwgadmv is to penalize for the
commission of an offense against
the law. Because a forfeiture
proceeding is criminal in nature,
the United States Supreme Court
has held that it is subject to the

Fourth Amendment. One 1958
Plymouth Sedan v. Pennsylvania,

380 U.S. 693, 85 S C 1246, 14
L.Ed. 24 170 ‘3%5; 1 the One

1858 Plymouth Sef{fw f«:mw, the
court held that the Fourth Amend-
ment exclusionary rule applies fo
forfeiture proceedings, and there-
fore any evidence seized in the
coutse of an unlawiul search of an
sutomobile could not be wsed in 2
proceeding for forfeiture of the
automobile.

consequences of

application of f e exclusionary
: roceedings are

e forfeiture of a
m:e J"iégh was allegedly

C@ﬂ

irement
QEEZ ua?

dto ﬂ'&% SMW

mobile, which had

d by local police fo

failure to pay parking
hont a4 w

was seized without a warr
police storage by a iﬁéma; a;g@m@
The federal government sought the

forfeiture of the automobile be-
cause it had been used fo facilitate
the transportation of a contraband
article, which under federal law
made the vehicle subject to
forfeiture., The court concluded
that there were no emergency cir-
cumstances to justify a warrantless
seizure, since the vehicle had been
in police custody at the time it was

5

S -
@bﬁp

The reasoning employe
courts which hmﬁ reached a
e

@
o
w1 k@‘
o
el
o
W
[

restilt 1s summarized in th

mg quotation:

“Since the power or authority of
the court to proceed is predicated
upon a seizure which brings the
property within the possession
and control of the court, it
lows as of course that such con-
trol and p@ggeggz n of the court
. A lawiud
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3 @;m to 15 «
nts  of

Cont

police v
tablishing such a 7t

ﬁaaisia?twe manifested its intention
that only lawful seizures pmvm@

the ba“lis for the jurisdiction of the
court in f@fiﬁﬂs‘turb proceedings.

[Continued on page 6]



It is important to note, however,
that any narcotic drugs, hallucino-
nic drugs, bar‘bﬁuam% amphe-
tamn es, marijuana, mescaline or
peyote subject to forfeiture under
§2387(1)(A), even if seized in vicla-
tion of the Fourth Amendment,
must nevertheless be forfeited to
the State. See One 1958 Plymouth
Sedan v. Pennsylvania, 380 U.S. at
698-99, 85 S.Ct. at 1249-50, 14
L.Ed. 2d at 174; U.S. v. $I058.00 in
U.S. Currency, 323 F.24 211,
EW 213 (3rd Circuit Court of Am~
eals }i%ﬂ Stare v. An@ﬁwmﬁm,
25%@ A.2d 816,819 (Circuit Court of
Conmnecticut, 1971). The reason for
thiz iz that if the contraband
substances were not forfeited to the
state but were returned to the
individual from whom ﬁ’fi@}f were
seized, the repossession of the sub-
stances by that person would again
subject him to criminal penalties.
The return of the drugs would
clearly frustrate the express legisla-
tive policy against possession of
such subsfances. Thus, although an
illegally seized contraband sub-
stance is not  admissible  in
evidence, 1t must nevertheless be
ordered forfeit.

Eét is not fe%aimd that a convey-
€ fuﬁjﬁ@? to forfeiture be seized
time when the drugs are first
iscovered within the conveyance.
S%) In re One 1962 Volkswagen
Sedan, 464 P.2d 338 (Supreme
Cous ﬁuf/‘mzmna 1970). Such a re-
quirement is not imposed since
time is often needed to make a
laboratory analysis of a substance
to determine whether or not it is a
controlled substance.

3

CONVEYANCES EXCLUDED
FROM FORFEITURE

Section 2387(3). provides that
under certain circumstances con-
veyances which would otherwise be
subject to  forfeiture  under
§2387(1XB) shall not be ordered
forfeited by the court. These
exceptions were 6smbﬁ§isheé by the
legislature to protect the innocent
owners of conveyances used by
others to tramsport or conceal
illegal drugs.

The question as to whether the
conveyances of innocent owners
should be forfeited to the state has
been troublesome. When faced
with the issue, a majority of courts
in other jurisdictions have con-
cluded that their forfeiture statutes
(which did not contain exceptions
for the innocent owner) applied to
conveyances irrespective of whether
the owner of the conveyance parti-

ipaned in or had any knot wledge of

the drug-related offense. However,
the United States Supreme Court,
in .5 v. United 5@‘@?@3 Coin and
Currency, 401 U.S. 715, 91 S.Ct.
1041, 28 L.Ed. 2d 434 (U.s.
Supreme Court, 1971}, has recently
indicated that forfeiture statutes
were intended fo impose a penalty
“only upom those who  are
@agﬂmwm ly iz involved in a criminal
enterprise.” Section 2387(3) repre-
sents acceptance by the Maine
legislature of the Supreme Court’s
assertion that innocent owners of
conveyances should not be penal-
ized by forfeiture.

Section 2387(3)A) excludes from
forfeiture 2 conveyance used as a
common carrier unless the owner of
the conveyance or the person in
charge of the conveyance consented
to the unlawful fransportation or
concealment of drugs. This excep-
tion is designed to protect, for
example, the taxi cab owner or the
commercial airplane owner in
situations where a passenger,
without the consent of the vehicle’s
owner, attempts to transport drugs
by means of the cab or plane.

Section 2387(3XB) protects the
owner of a conveyance which is
used to transport or conceal drugs,
but which came into the possession
of the offending party or parties
unlawfully, Thus, a conveyance
which was stolen and which was
then used to transport or conceal
narcotics would not be subject fo
forfeiture.

A much broader exception is
contained within §2387(3XC). That
section provides that no conveyance
shall be forfeited unless the owner
knew or should have known that
the conveyance was used in the
“manufacturing, dispensing, or

distributing” of 2 controlled ‘sub-

stance. One problem with this ex-
ception is that it gives rise to the
possibility of collusion between an
owner and another person. For
example, A, the owner of an auto-
mobile, may agree with B that B
will transport drugs in A's
automobile, and that in the event
the vehicle is seized, A will deny
knowledge of B’s unlawful actions
and B will claim that A had no such
knowledge. To assist the state
in overcoming collusive tactics
such as this, §2387(3XC) provides
that if the state can show that the
conveyance was used for the
unlawful manufacture, dispensing
or distributing of a controlled sub-
stance on three or more occasions,
that shall be prima facie evidence
that the owner knew or should have
known of the illegal activity.
{(“Prima facie evidence” is evidence
which, by itself, is sufficient to
prove a particular-fact.) This does
not mean however, that the state
must establish three occasions of
unlawful delivery to show knowl-
edge. One such occasion may be all
that is needed.

FORFEITURE PROCEEDINGS

Section 2387(4) provides for a
proceeding to determine whether
property claimed to have been used
in the delivery of illegal drugs will
be forfeited to the state. A
forfeiture proceeding, however, is
necessary only in the case of
§2387(1)(B) property (conveyances).
Once property has been determined
by a court to be §2387(1)(A) proper-
ty, that property is subject to man-
datory forfeiture. There is no ficed
or a hearing, notice or other
procedural requirements for a
court to order 2387(10A) property
forfeited to the state. The court
may order its forfeiture summarily.

Summary Forfeiture of §2387(1)(A)
Property

The rationale for summary or
immediate forfeiture of controlled

substances has already Tbeen
discussed. The return of a
controlled substance, the posses-

[Continued on Page 7]



sion of which Is unlawiul, to the in-

dividual from whom it was seized

would frustrate the Ilegislative
policy militaging  against ihe

possession of such property. Since
the controlled substance must be
forfeited, there are no questions o
be resolved at a hearing. The stale’s
right to forfeiture of §2387(1)A)
property attaches at the time of the
commission of the offense and may
be enforced at the time of
conviction.

Given that §2387(1)(A) property
must be forfeited, what court can
order its forfeiture? Section 2387(2)
provides that §2387(1)A) property
shall be declared forfeit by the
court having jurisdiction over the
property (that is, the court which
has acquired actual or constructive
possession of the property by its
seizure) or by the court having final
jurisdiction over the prosecution for
the related drug offense. Ordinarily
it is the court which hears the
prosecution for the drug charge
which enters the order for forfeiture
of the illegal drugs or other
property.

It is conceivable that a
might fail to enter a formal or
f@ﬁez ure specifying the mani

disposition of forfeited mw@ i3

i

An ommission such as this ngu.t
be due fo an assumption ‘fby
court that the officers who have
custody of the property understand
that it is to be destroyed.
mm ‘
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are contained, must be forfeited to
the cou unty in which they j are found
at the time when they are seized.
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Commencement of Forfeliure Pro-

ceedings

Either a county attorney or the
Attorney General may commence a
proceeding for the forfeiture of a
conveyance used in the delivery of
illegal drugs. The proceeding must
be brought in the Superior Cot
However, there is a problem as 1
proper venue for the forfeiture
pmceedmg Although the language
of §23%724; may indicate a

ention that @;{'@“ﬂe”

O
e

<)

conveyance is loca @ed after it
seizure, the language is unclear.

Pending legislative amen i nent or
judici ial clarificat ion, it is suggested
that the general venue provision for
civil forfeitur
in 14 M R.S.A.
‘Uﬁmr

&

pro

\ 5% be followed.
that ze%ﬁe provision, the
. proceeding should be
the county in which the

nse was committed.

ceedi ngs, found
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court has determined who has a
greater claim to the conveyance:
either the state, because the convey-
gmw m wmw% i

§2387(1)%B), or ih@ owner
the conveyance j
provisions of %23%7433( ?
one of the §2387(3) exceptions ap-
plies.
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Section 2387{4) declares that the
forfeiture proceeding shall be
deemed to be a civil action

F Fifth Amend-

1 tions are ordinarily not
involved in a civil action, because
forfeiture proceedings are criminal
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