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t'.nacte:..i a statute 
forfci·~n1c t-0 

ruent sra~:ute::1 
J\1aine lavf ~r1forcen1ent officers \viH 

to have a 

to the 
and as to its enforcen1e11t, 

it is ln1.portant to note th.~-tt Lv­
cause the -forfeiture law has been 
er1acted only recently, the .. 1\t!a.in,:3 
courts have not as nad. an 
opportunity to interpret its provi­
sions. Thus, the suggestions pre­
sented in this article shouid be 
treated as nothing more than 
suggestions, since there is no 
guarantee that the Maine court~ 
will construe a given provision of 
the statute in a particular way, As a 
general rule of thumb, however, 
officers should expect the courts to 
construe the statute very strictly, 
since the Law Court has indicated 

FROM THE OFFICE OF 
wfHE ATTOR~JE'{ GEf~ERAL 
OF THE STATE OF MAI NE 

2? M.il.S.A. § 2387, .rm'.fdt,lle uf 
~!l ~i~~i>erty us~~d. Iii de!iY'=-rf11g 
1li~ga1. <1rugs 

l. Pwp,::tty forfoited. The folfow,. 
!hg property shall he subject to fm•" 
foiture to the State and ;:;.ll property 
righrs therein shall be in the State: 

A. All materials, products and 
equipment of any kind which are 
used, or intended for use, in 
manufacturing, compounding, 
processing, delivering, dis­
pensing, distributing1 importing 
or exporting any- substance in 
violation of sections 2210, 
2210-A, 2212-B, 2212-C 2212-E, 
2362, 2362-C, or 2384; 
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19.56), applied this definition and 
held that where the negotiations 
and payment between a narcotics 
dealer and a federal agent took 
place within the dealer's automo­
bile, and where the dealer drove to 
and from the site of the transaction 
in his automobile, the automobile 
''facilitated" the transportation of 
the narcotics. 

Since a majority of the courts 
appear to favor defining "facili­
tate" in everyday terms that is, "to 
make easy or less difficult; to free 
from difficulty or impediment" .. it 
is suggested that officers employ 
this definiiion. 

However, officers must still face 
the problem of applying the 
definition of "facilitate" to a given 
set of facts. Assume for example, 
that a narcotics dealer drove his 
own automobile to reach a second 
automobile which contained a 
substantial amount of narcotics, 
and then drove off in the second 
automobile to transport the narco­
tics to a buyer. Did the use of the 
first automobile to reach the second 
automobile "facilitate the manu­
factut~, dispensing or distribution 
of ... " the narcotics? The court in 
Howard v. U. S., 423 F. 2d 1102 
(9th Cir. 1970), was faced with a 
similar question and concluded 
that fof; ease or the difficulty of 
transporting the marijuana in the 
second car was not affected by the 
manner in which the dealer reached 
the seco1:d car. Since the first auto­
n10½]1e \VdS not used to facilitate the 
d1stribution of narcotics, it was not 

to forfeiture. 

tl1e courts give s01ne 
refine:rr,.ent to the term '"facilitate"~ 
la\v enfr)rcercer~t officers, ;:.ls \veU as 
tbe st2ite's , .... ,.r,~-~,., attorneys, 

tc rn,eanir,,g to the 
ot §2387(l)(B) on a 

rase-·by-case basis. tv1eanv,,rhile, lav; 
enforcement authorities should be 
developing son1e standards ariid 
guidelines with re-;pect tu 1:he 
enforceinent of this section, YVhcn 
establishing iocal policy, depart­
ments should bear in mind -that 
§2387 is ahned at de2lers and es-

1arge-scale dealers. There 
are several reasons for declining to 
enforce §2387(1)(13) in situations 
where the amount of drugs involved 

is very small. Where oniy a small 
amount of drugs is involved, the 
state will have greater difficulty in 
proving the "manufacture, dispens­
ing, or distribution of, or possession 
with intent to manufacture, dis­
pense or distribute" such drugs. 
Moreover, commencement of for­
feiture proceedings in all cases may 
contribute to greater clogging of al­
ready over-clogged court dockets. 

Another factor to be considered 
in the formulation of local or 
departmental policy should be the 
value of the car. Although an aim 
of the statute is to prevent the use 
of the conveyance - in ;,ubsequent 
drug offenses, this obiective must 
be weighed against" the time, 
expense and manpower involved in 
forfeiture proceedings. Where, for 
example, an automobile involved in 
a drug transaction is worth onlv 
$200, it would be better not to 
commence forfeiture proceedings 
against the car. In a situation such 
as this, not only would the expenses 
of_ the proceedings outweigh any 
re1mbursement from sale of the 
automobile, but the forfeiture 
would likely provide little penalty 
for the owner of the automobile. 

A si~uificant problem with 
§2387(1)(B) stems from the listing 
of statutes (for example. 22 
>cK R S A" §§'"'2" .... 'B .J 2"">f..2) . i.n. . . . '" 1 L·· anu ,J1, , 111 

that section which refer to mere 
· of certain drugs, ·while 

§2. ) .B) does not make subject 
to forfeiture conveyances used in 
offenses involving rnere possession. 
lnc:tead 1:\2387(1)(B) makes subject 
to forfe1tllre con\reyances used ·-'~'to 
transport. conceal or otherwise to 
facilitate the manufacture, dis­
pensing, or distribution of, or pos­
.;;ession with intent to manufac:fiue, 
djspense or distribute" controlled 
substances. (I;rr:1phasis added; note 
that there is no rne11tion of n1er·e 
possession.) 'T'he question arises, 
+' ~ . j} . Ln~-~etore, whe,:_ 1er a conveyan_ce 1s 
subJeci to forfeiture where an indi­
vid?-;;!J is foun~ in th~ .. conveyance 

~::~ ~;~f.C:~~;~~;~nis 0 ~~u;,~~e~~::,~-~~t' 
n1anufacturjng, dispensing or dis~ 
tributing. I)endjng legislati·ve or 
" ,...=i • .' i .., • ..,. 1· . ";' 't Juu1c1a1 c1arn:1ca,Jo111 1t 1s suggesteo 
that since §2387 is aimed at the 
curtailment of drug traffic. enforce--
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ment of §2387(1)(8) be concen­
trated against dealers rather than 
mere possessors of small amounts. 

Thus, the mere presence of 
illegal drugs in a conveyance should 
not be sufficient t0 subiect the con­
veyance to forfeiture. "Ther~ must 
be some evidence that the 
conveyance was used for the 
delivery of the drugs or for, at least 
in the case of a violation of 22 
M.R.S.A. §2284, possession with 
intent to del,im. 

SEIZURE OF CONVEYANCES 

Sub-section 4 of §2387 provides 
that the forfeiture proceeding is a 
civil, in rem proceeding. In an in 
rem proceeding, the property itself 
is the defendant Just as the 
defendant-person must be brought 
within the jurisdiction of the court 
in a proceeding against a person, so 
the defendant-property must be 
brought within the jurisdiction of 
the co~rt in an in rem proceeding. 
In t~e zn rem forfeiture proceeding 
(which, as we shall see, involves 
only conveyances and not 
§2387(1)(A) property), the court 
acquires jurisdiction of the convey­
ance to be forfeited when it obtains 
actual or constructive possession of 
the conveyance, Such possession is 
acquired by a seizure of the convey­
ance by the law enforcement agency 
seeking its forfeiture. 

Ordinarily a conveyance subiect 
to forfeiture will be ·seized at ~the 
time that officers make an arrest 
for a violation of the drug laws. An 
officer may, of course~ lawfully 
seize a conveyance as an instr1l"." 
mentality in a drug-related crime. 
(See di<.cuss;on of seizure and im-
poundn1.ent of -HL~r~,J in 

~~;e::;!t:;c:;;;;~G~r:~;:{~rft\J~· :!·1~l~~-
sequently deterJnine that the in-· 
custody conveyance is subject to 
forfeiture, 1.hey may petition, pur­
suant to ~2387(4), fnt its forfeiture, 
In this · situation, becau,se the 
conveyance is already within the 
custody of law enforcement offi. 
cers, it is therefore ·w~ithin the 
possession of the court and the 
court has jurisdiction over the r.wo-
ceedlng. ~ 
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H is possible, however, that law 
enforcement officers may learn 
after the arrest or conviction for the 
drug offense that a conveyance 
which is not in police custody, was 
used in connection with the offense. 
A petition for the forfeiture of the 
conveyance may then be filed with 
the court, but before the court can 
obtain jurisdiction over the pro­
ceeding, the conveyance must be. 
seized and brought into the court's 
possession. The legislature. has 
provided, in §2387(6), for a warrant 
procedure whereby a forfeitable 
conveyance not already within 
police custody may be seized. 
Under §2387(6), upon a showing of 
probable cause that the conveyance 
is subject to forfeiture, the court 
may issue a warrant for the seizure 
of the conveyance so that it may be 
held in custody while the forfeiture 
proceedings are pending. The aim 
of §2387(6) is to provide a fast but 
fair means of seizing property 
before it can be removed from the 
court's jurisdiction. Except when 
emergency circumstances exist, 
seizure of conveyances which ate 
subject to forfeiture but not already 
in police custody should b,: 
ma-de pursuant to the pn:icedure :..et 
out in §2387(6). -

Fourth Amendment AppHcabh~ to 
Forfeiture Proceedings 

Law enforcement officers who 
are responsible for the seizure of 
forfeitable property shou1d be 
aware that the Fourth Amendment 
applies to searches and seizures 
made in connection with forfeiture 
proceedings just as it applies to 
searches and seizures which pro­
duce evidence for criminal trials. 
Although the §2387 forfeiture 
proceeding is a civil proceeding, it 
is criminal in. nature. This is 
because, like a criminal proceed­
ing, the object of a forfeiture 
proceeding is to penalize for the 
commission of an offense against 
the law. Because a forfeiture 
proceeding is criminal in nature, 
the United States Supreme Court 
has held that it is subject to the 
Fourth Amendment. One 1958 
P~ymouth Sedan v. Pennsylvania, 

380 U.S. 693, 85 S.Ct. 1246, 14 
L.Ed. 2d 170 (1965). In the One 
1958 Plymouth Sedan case, the 
court held that the Fourth Amend­
ment exclusionary rule applies to 
forfeiture proceedings, and there­
fore any evidence seized in the 
course of an unlawful search of an 
automobile could not be used in a 
proceeding for forfeiture of the 
automobile. 

The practical consequences of 
the application of the exclusionary 
rule are great. If pr-oceedings are 
commenced for the forfeiture of a 
conveyance which was allegedly 
used to deliver illegal drugs, and 
evidence of the dmes cannot be 
admitted because such evidence 
was the pro~u';.t .. of an t~nlawf~l 
se:lrch, the rnrte1mre action will 
stand little chance of success. 

Although the case 1aw on the 
subject is not uniform, the rule in 
the First Circuit is that where 
property is seized in violation of the 
Fourth Amendment, the state will 
b~ unable to enforce forfeiture oro­
ceedings against the property. 
Thus, m Berkowitz v. US., 340 
1~.2d 168 (1st c:ircuit Court of i\p· 
peals, 1965), the court held that 
11roperty \vhich ~v,,ras not contraban.d 
p,er se and 'Nh.ich was seized 
. . ' t . •·q ' + •• mcwen rn an 11.'cs.a! a:r:s" cou!d 
not be ordered forrenea m a sub•· 
sequent forfeiture pn:icet'ding. 
Similarly, in .Melendez v. Shultz, 
356 F. Supp .. 1205 (U.S. District 
Court, Massachusetts, 1973), it w£ts 
held that where none of the excep­
tions to the warrant requirement 
were present, an automotSHe seized 
without a warrant could not be for­
foited to the state. In Afelendez, an 
automobile, which had been im­
pounded by local police for its own­
er's failure to pay parking tickets, 
was seized without a warrant from 
police storage by a federal agent. 
The federal government sought the 
forfeiture of the automobile be­
cause it bad been used to facilitate 
the transportation of a contraband 
article, which under federal law 
made the vehicle subject to 
forfeiture. The court concluded 
that there were no emergency cir­
cumstances to justify a warrantless 
seizure, since the vehicle had been 
in police custody at the time it was 
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seized. Because the seizure was un­
constitutional, the automobile 
could not be declared forfeited. 

The reasoning employed by other 
courts which have reached a similar 
result is summarized in the follow­
ing quotation: 

"Since the power or authority of 
the court to proceed is predicated 
upon a seizure which brings the 
property within the possession 
and control of the court, it fol­
lows as of course that such con­
trol and possession of the court 
must be a lawful one. A lawful 
possession of the property of an­
other cannot be predicated or 
based upon an ur;lawful taking 
or acquiring of such possession. 
(If the seizure is wrongful or un­
lawful) the court would have no 
jurisdiction to forfeit or corifis­
cate tlie property, because the 
property was not in its lawful 
possession and control, so as to 
be subject to its orders and judg­
ments of forfeiture." Utah 
Liquor Control Commission v. 
r,v·. .. q~/ Pt,, h ·1= ·, o·, -.) ··i-: r. oora,,, J -...J cdo • .t,.J~, >.J l . .L.U 

455. 462 (Sirnrerne Court uf Utab, 
1939). . ·-

M~~~~:er,;;; e(~~Xrf ecis:ons of1;/;~ 
Marne would !f''I !' 1t" a l;:;.wful 

:f~~UI~ 1t2:fsr1iH:~~~1r:.:' l~~~s;~it 
i:ngs. Alt.hough. early Maine 
decisions involved statutes DtO'Vid~ 
ing for the forfeiture of i:ntoxicati11g 
Hquors, they expressed a strm,g 
preference for lawful seizure which 
would still seem applicable to 
proceedings for the fm feiture of 
conveyances used in the of 
iUegal drugs. Another reasor wl,y 
the Maine courts would likely 
reauire a lawful seizure as a ore­
requisite to forfeiture jurisdiction is 
that §2387(6) establishes a warrant 
procedure for the seizure of forfeit­
able conveyances not already in 
police custody. Arguably, by es­
tablishing such a procedure the 
legislature manifested its intention 
that only lawful seizures provide 
the basis for the jurisdiction of the 
court in forfeiture proceedings. 
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It is important to note, however, 
that any narcotic drugs, hallucino­
genic drugs, barbituates, amphe­
tamines, marijuana, mescaline or 
peyote subject to forfeiture under 
§2387(1)(A), even if seized in vioia­
tion of the Fourth Amendment, 
must nevertheless be forfeited to 
the State. See One 1958 Plymouth 
Sedan v. Pennsylvania, 380 U.S. at 
698-99, 85 S.Ct. at 1249-50, 14 
L.Ed. 2d at 174; U.S. v. $1058.00 in 
U.S. Currency, 323 F.2d 211, 
212-213 (3rd Circuit Court of Ap­
peals 1963); State v. Anonymous, 
280 A,2d 816,819 (Circuit Court of 
Connecticut, 1971). The reason for 
this is that if the contraband 
substances were not forfeited to the 
state but were returned to the 
individual from whom they were 
seized, the repossession of the sub­
stances by that person would again 
subject him to criminal penalties. 
The return of the drugs would 
clearly frustrate the express legisla­
tive policy against possession of 
such substances. Thus, although an 
illegally seized contraband sub­
stance is not admissible in 
evidence, it must nevertheless be 
ordered forfeit. 

It is not required that a convey­
ance subject to forfeiture be seized 
at the time when the drugs are first 
discovered within the conveyance. 
See, In re One 1962 Volkswagen 
Sedan, 464 P.2d 338 (Supreme 
Court of Arizona, 1970). Such a re­
quirement is not imposed since 
time is often needed to make a 
laboratory analysis of a substance 
to determine whether or not it is a 
controlled substance. 

CONVEYANCES EXCLUDED 
FROM FORFEITURE 

Section 2387(3). provides that 
under certain circumstances con­
veyances which would otherwise be 
subject to forfeiture under 
§2387(1)(B) shall not be ordered 
forfeited by the court. These 
exceptions were established by the 
legislature to protect the innocent 
owners of conveyances used by 
others to transport or conceal 
illegal drugs. -

The question as to whether the 
conveyances of innocent owners 
should be forfeited to the state has 
been troublesome. When faced 
with the issue, a majority of courts 
in other jurisdictions have con­
cluded that their forfeiture statutes 
(which did not contain exceptions 
for the innocent owner) applied to 
conveyances irrespective of whether 
the owner of the conveyance parti­
cipated in or had any knowledge of 
the drug-related offense. However, 
the United States Supreme Court, 
in U.S. v. United States Coin and 
Currency, 401 U.S. 715, 91 S.Ct. 
1041, 28 L.Ed. 2d 434 (U.S. 
Supreme Court, 1971), has recently 
mdicated that forfeiture statutes 
were intended to impose a penalty 
"only upon those who are 
significantly involved in a criminal 
enterprise." Section 2387(3) repre­
sents acceptance by the Maine 
legislature of the Supreme Court's 
assertion that innocent owners of 
conveyances should not be penal­
ized by forfeiture. 

Section 2387(3)(A) excludes from 
forfeiture a conveyance used as a 
common carrier unless the owner of 
the conveyance or the person in 
charge of the conveyance consented 
to the unlawful transportation or 
concealment of drugs. This excep­
tion is designed to protect, for 
example, the taxi cab owner or the 
commercial airplane owner in 
situations where a passenger, 
without the consent of the vehicle's 
owner, attempts to transport drugs 
by means of the cab or plane. 

Section 2387(3)(B) protects the 
owner of a conveyance which is 
used to transport or conceal drugs, 
but which came into the possession 
of the offending party or parties 
unlawfully. Thus, a conveyance 
which was stolen and which was 
then used to transport or conceal 
narcotics would not be subject to 
forfeiture. 

A much broader exception is 
contained within §2387(3)(C). That 
section provides that no conveyance 
shall be forfeited unless the owner 
knew or should have known that 
the conveyance was used in the 
"manufacturing, dispensing, or 
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distributing" of a controlled sub­
stance. One problem with this ex­
ception is that it gives rise to the 
possibilitv of collusion between an 
owner and another person. For 
example, A, the owner of an auto­
mobile, may agree with B that B 
will transport drugs in A's 
automobile, and that in the event 
the vehicle is seized, A will deny 
knowledge of B's unlawful actions 
and B will claim that A had no such 
knowledge. To assist the state 
in overcoming collusive tactics 
such as this, §2387(3)(C) provides 
that if the state can show that the 
conveyance was used for the 
unlawful manufacture, dispensing 
or distributing of a controlled sub­
stance on three or more occasions, 
that shall be prima facie evidence 
that the owner knew or should have 
known of the illegal activity. 
("Prima facie evidence" is evidence 
which, by itself, is sufficient to 
prove a particular· fact.) This does 
not mean however, that the state 
must establish three occasions of 
iiiiia"wful delivery to show knowl­
edge. One such occasion may be all 
that is needed. 

FORFEITURE PROCEEDINGS 

Section 2387(4) provides for a 
proceeding to determine whether 
property claimed to have been used 
in the delivery of illegal drugs will 
be forfeited to the state. A 
forfeiture proceeding, however, is 
necessary only in the case of 
§2387(1)(B) property (conveyances). 
Once property has been determined 
by a court to be §2387(1)(A) proper­
ty, that property is subject to man--
1~tory forfeiture. There is no· need 

a hearing, notice or other 
procedural requirements for a 
court to order 2387(1)(A) property 
forfeited to the state. The court 
may order its forfeiture summarily. 

Summary Forfeiture of §2387(1)(A) 
Property 

The rationale for summary or 
immediate forfeiture of controlled 
substances has already been 
discussed. The return of a 
controlled substance, the posses-
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sion of which is unlawful, to the in­
dividual from whom it was seized 
would frustrate the legislative 
policy militaging against the 
possession of such property. Since 
the controlled substance must be 
forfeited, there are no questions to 
be resolved at a hearing. The state's 
right to forfeiture of §2387(1)(A) 
property attaches at the time of the 
commission of the offense and may 
be enforced at the time of 
conviction. 

Given that §2387(1)(A) property 
must be forfeited, what court can 
order its forfeiture? Section 2387(2) 
provides that §2387(1)(A) property 
shall be declared forfeit by the 
court having jurisdiction over the 
property (that is, the court which 
has acquired actual or constructive 
possession of the property by its 
seizure) or by the court having final 
jurisdiction over the prosecution for 
the related drug offense. Ordinarily 
it is the court which hears the 
prosecution for the drug charge 
which enters the order for forfeiture 
of the illegal drugs or other 
property. 

It is conceivable that a court 
might fail to enter a formal order of 
forfeiture specifying the manner of 
disposition of forfeited property. 
An ommission such as this might 
be due to an assumption by the 
court that the officers who have 
custody of the property understand 
that it is to be destroyed. It is 
recommended that before an 
officer attempts to destroy 01 

otherwise dispose of forfeitable 
property, he always obtain from the 
court an order of forfeiture 
stipulating the manner of dlsposi­
tif)11. 

T\vo other tv"iaine stattrtes 
provide for the forfeiture of certain 
- vvb.ich 1na,;,r aiso ~be 
S--h:1e,,t J-n -"or+pi·t P

0

re 11n•'lpr U,-,....-J "\,,,-~ "~ 1 .!1.1_.....,_ •• ,~-t ... .i '-v-
§2387(1)(A). As it relates to the for-· 
feiture of "narcotic drugs" (as 
'1' efin°fl in ')'1 -,. ,f D ,, 1' §2'161' /i 5\ 
, - ,11_v ""'" ... .l ,._,L, lY.t .• .1. ~1-• 1.) .. c\.. J ~-- \.l J, 

§2387 should be read in conjmic­
tion -,vith 22 M.R.S.A. §2376, which 
providc~s for alternative dispositions 
of forfeited narcotic drugs. Section 
2~87 I_?UJt. also be re~t~ -}n light c,f 
2/. "1· 11 !~ ' A §7'167 WDJCP ·~ro· u1der .., ,.-_._._._,duo -· .,....J l' - ~.l jJ ' ,,, 

that narcotic drugs intended for 
sale, and the vessels in which they 

are contained, must be forfeited to 
the county in which they are found 
at the time when they are seized. 

Commencement of Forfeiture Pro­
ceedings 

Either a county attorney or the 
Attorney General may commence a 
proceeding for the forfeiture of a 
conveyance used in the delivery of 
illegal drugs. The proceeding must 
be brought in the Superior Court. 
However, there is a problem as to 
proper venue for the forfeiture 
proceeding. Although the language 
of §2387(4) may indicate a 
legislative intention that proper 
venue be in the county where the 
conveyance is located after its 
seizure, the language is unclear. 
Pending legislative ainendment or 
judicial clarification, it is suggested 
that the general venue provision for 
civil forfeiture proceedings, found 
in 14 M.R.S.A. §506, be followed. 
Under that venue provision, the 
forfeiture proceedin~g should be 
brought in the county in which the 
drug offense was committed. 

.. ~nc~,the petition fr~r forfeiture is 
flleo wnh the court, ti,e state must 
give notice of the pending 
oroceedirio to the owner of the 
l_ • - 0 -,, ,· - . 

conveyance and to any other person 
who appears to have an interest in 
foe cmveyance. Thus, where an 
automobile owner has obtained a 
mortgage to help pay the purchase 
price of an autom,obile, both the 
0\1/n.er and the rnortgagee must be 
,riy,-,, notiCP 1\1oti•·f' 'rr;;v b,~ 01\'P1'1 [.,;. _,,.,,..,,,._ _ ... - . ,,,,,. ~, . - . ....,_. ··-•·-•·\-4) '-' b-"- .,__,,,_ 

by or registered n1aH or [;y 
deiivery by a deputy sheriff. 

1 /ling"• -•onvay-
ance is the def;!;d.a~1/ 1

in the '""'a~·ti~n. 
purpose of an in re1rl 

proceeding is 1o dispo:,e of the 
defendant-property by a'\varding it 
to \:vho den1onstrates that 
he a greater claim to it In the 
§2387 forf~1 tu:rc ;Jroc~e(!1n£, the 
{;ourt disposes of tlie convey0:-;ce by 

declaring it forfeited to the 
state or by retmning it to its owner. 
]11is disposition is .made after the 
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court has determined who has a 
greater claim to the conveyance: 
either the state, because the convey­
ance is subject to forfeiture under 
§2387(1)(B), or the owner, because 
the conveyance is not subject to the 
provisions of ~2387(1 )(B) or because 
on_e of the §2387(3) exceptions ap­
plies. 

Section 2387(4) declares that the 
forfeiture proceeding shall be 
deemed to be a civil action. 
Although Fourth and Fifth Amend­
ment protections are ordinarilv not 
involved in a civil action, be~ause 
forfeiture proceedings are criminal 
in nature, the protections of the 
Fourth and Fifth Amendments do 
apply to such proceedings. Thus, as 
we have already seen, the Fourth 
Amendment exclusionary rule may 
be invoked at a forfeiture proceed­
ing_ to suppress illegally seized 
evidence. Furthermore. a witness in 
a forfeiture proceeding may invoke 
the Fifth Amendment privilege 
against self-incrimination. U.S. v. 
United States Coin and Cun·ency, 
supra. 

Although forfeiture proceedings 
may be considered criminal for 
purposes of the auolication of these 
constitutional ar~endments, the 
state need not p1ove all material 
facts beyond a reasonable doubt, as 
ii must in crin1inal trials. Section 
2387(4) indicates that the state·s 
burden of proof is that which is 
imposed in other cases. The 
?tate must 1~rovc0 all 111ateria1 facts 
tly a preponaenmce oi rhe evic:encc. 
'f.he state rnust shovi that the 
defendant~con•leyance is subject to 
forfeiture unuer §2387(1)(B): 
the state has ·,hown this by a 

of it 

ct.:t1 interest iJJ 

()nee tl1e state tas E;stablishe,d 
that the is subject to 

court has deter­
rnined that none of the 

:r::.:~\:~; t~0

J1!;1}
1l~rI~7t1~\~!~;~:~:~~; 

such circun1stancesJ 
1r1andatory. T'his is trnc eve11 if the 







defcr~dant fr,r in_toxicatio:n 1 

into 
oft~cµr-,: 

8-:nd 
l_JtH1 to the p~Jlice 

~tatie1.1. ,L\_fter defendar~t 'tv as b,ook-
ed~ b'.J_t he \Vas 
an officer \'vjthout a warrant, made 
a fun search of def end ant's person. 
L)efe~1dant's 1,x;allet w·as re~1oved) 
and a search cf its contents 
produced a ball of tinfoil, which, 
when oeened. revealed a crushed 
orange 11ill. The officer seized the 
pill, \:vhi,ch analysis showed to be 
LSD-25. The issue as to the legality 
of the search of defendant's 
personal belongings was reported 
to the Law Court for its 
determination, 

Defend,ant 

00--~1dnr•.fl11g q 

searcI-l of h i_s 
his \,V !-:J]et. 
arenF'.d that exarnina,~ 
tjor: of tb_e content-; of the v✓-aHet 
and the 
and 

Jawft1I 
Sf.:;c:;,rch 

e:nstodiB arrest fhe 

reasoned that under Robi'nson and 
Gustqj~:1i:on. 

' "'" the exploration of the cone• 
tents of ti1e ~w alh::t found on the 
d.efendant's person and the un­
ravelling of the ball of tinfoil 
discovered inside the waliet were, 
even if lackine: indeoendent 
'probable ca nse' justification, 
consistent with protections guar­
anteed defendant by the Federal 
Fourth-Fourteenth · Amend­
ment." State v. Dubay, Docket 
No. 996 (Supreme Judicial Court 
of Maine, January 197 4 ). 
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(:'Ol'4}'lfE7Vrf: It has 
recognized that lrr'lv 

YltllJ' conLiuct 
stalionhouse search 
dant ;;,_verson 
i-ncaYce-ration. 
Stich fl search 

for the U&B ar1d irdorrnatkL·t ,ot aH these l~1-;otvt~d ~n H:t: 

~:r::~~f ~~~c::';!e~;fi~i~~h:~~;~:~t~~:;;;;;~~~~7 ;; 
poHcy by the Attorney Ganera~ or any ot;"~er !rr.tw 
enforcement official of the State vf Tt>,a~ne unless 
expressly so !nd,cateo. 

Anv ch;mge in personr,el or change in 2ddress o! 
present personnel should be t'eported to tMs office 
,mmedfately. 

Jon A. Lund A Horney General 
Richard S. Cohen Deputy Altomey Genera! 

In Charge of l-llW Enforce man! 
John N. Ferdico Director, Law Enforcement 

Education Section 
Pete, J. Goraniii,s Ass't Attorney Genara! 
Michael D. Seitzinger Asa't Attorney General 

This bulletin is funded by a grant from lhe Maine Law 
Enforcement Planning and Assistance Agency. 




