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CRIMINAL DIVISION

MESSAGE FROM TH
ATTORNEY GENERAL
JON A.LUND

This issue of ALERT contains summaries
of several U.S. Supreme Court cases of
utmost importance to law enforcement
officers. Schneckloth v. Bustamonie on page
one clarifies the law on consent searches.
Cupp v. Murphy, on page two deals with
limited searches of detained persons.
Following this is an extended discussion of
a number of recent decisions clarifying the
law of obscenity. An important Maine case,
State v. Lafferty is summarized on page 6
and deals with probable cause to arrest and
Miranda warnings.

Beginning with the January 1974 ALERT
we will initiate a new policy of summarizing
only cases of particular interest to law
enforcement officers. . Judges and pro-
secutors will receive summaries of recent
criminal decisions through the bulletins and
manuals in THE MAINE PROSECUTOR
series. We will, therefore, no longer use the
IPL designations in ALERT to call certain
cases to the attention of judges, prosecutors,
and law enforcement officers. This new
policy will enable us to make ALERT a
more concentrated tool for law enforcement

JON A.LUND
Attorney General

NOVEMBER - DECEMBER 1973

IMPORTANT

FROM THE OFFICE OF
THE ATTORNEY GENERAL
OF THE STATE OF MAINE

CENT

DECISIONS

Search and Seizure — consent L

Defendant, convicted -of posses-
sion of a check with intent to de-
fraud, filed a habeas corpus
petition alleging the search of a car
which produced the checks was
unconstitutional. Defendant and
five other men were stopped by
police at 2:40 a.m. because a
headlight and a license plate light
of their car were out. When police
asked to search the car, the answer
was ‘‘Sure, go ahead.” This search
produced the stolen checks which
lead to the defendant’s conviction.
Defendant now alleges that in order
to prove voluntary consent to
search the car, the state must not
only prove that consent was given
without coercion, but it must also
show that the defendant knew of
his constitutional right to refuse to
consent.

The court said that the test for a
voluntary consent is whether, from
the totality of the circumstances,
the consent was a product of ““free
and unconstrained choice by its
maker.”” The court held that
although the defendant’s knowl-
edge of his right to refuse to
consent to a search is one factor to
be taken into account, the
prosecution is not required to prove
such knowledge as a prerequisite to
establishing a voluntary consent.
Schneckloth v. Bustamonte, 93
S.Ct. 2041, U.S. Supreme Court,
1973.

COMMENT: This case is very
important to law enforcement
officers because it changes the law
relating to Consent Searches as
stated in the April and May 1972
ALERTs. In those issues of

ALERT, i@t was stated that one of
the requirements for a consent to
search to be valid was that the
person from whom the consent is
sought know that he has the
constitutional right to refuse
consent. The 5chuneckloth v.
Bustamonte case says that the
consenting person’s knowledge of
his right is no longer a requirement
of consent searches, but only one of
the factors to be considered in de-
termining the voluntariness of the
consent. Voluntariness,” there-
fore, now becomes the main issue in
determining the validity of consent
searches.

What this means for the law
enforcement officer is that he no
longer needs to make sure that a
person from whom he is obtaining
consent to search knows of his right
to refuse to consent. If the consent
is voluntary in all other respects, it
is likely to be held valid by a court.
[Factors which courts will consider
in determining voluntariness are
discussed on pages 2-5 of the April
1972 ALERT, copies of which carn
be obtained from the Law
Enforcement Education Section. ]

This is not to say that knowledge
of right to refuse comnsent is no
longer an important considera-
tion—it is just no longer absolutely
required. Courts will be much more
likely to find a consent valid if the
person giving the consent knew of
his right to refuse. Therefore, if an
officer has any doubt about the
voluntariness of a consent, he
should warn the consenting person
of his rights. A suggested warning
appears on page two of the April
1972 ALERT.

[Continued on page 2}
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Search and Selzure search

incident to arrest L

Having been notified of his wife’s
strangulation, defendant volunt-
arily came to police headquarters
and there met his attorney. Police
noticed a dark spot on defendant’s
finger and asked if they could take
a sample of scraping from his
fingernails. Defendant refused.
Under protest and without a
warrant, police proceeded to take
samples, which turned out to
include skin and blood of his wife
and fabric from her clothing. The
evidence was admitted at trial and
defendant was convicted of second
degree murder. In habeas corpus
proceedings, defendant claims that
the fingernail scrapings were a
product of an unconstitutional
search.

The momentary seizing of the
defendant to get the fingernail
scrapings was a seizure within the
protections of the 4th and 14th
Amendments. Also, in limited
situations, warrantless searches
incident to an arrest are constitu-
tionally valid. Under Chimel v.
California, 89 5.Ct. 2034 (1969),
when a formal arrest has been
made, the police are allowed to
search the area into which an
arrestee might reach. In the present
case, no formal arrest was made,
nor was there a warrant. Without a
formal arrest or warrant, a full
Chimel search, consisting of the
area into which the defendant
could have reached, would not have
been permissible.

However, probable cause to
arrest the defendant did exist.
Further, after the police requested
the scrapings, the defendant began
rubbing his hands behind his back,
perhaps attempting to destroy the
evidence.

Stressing the limited nature of
the search, i.e., only taking finger-
nail scrapings, and the easily des-
tructible nature of the evidence, the
court allowed the search under a
limited application of Chimel,
supra. Cupp v. Murphy, 93 S.Ct
2000 (U.S. Supreme Court, May
1973).

COMMENT: Certain aspects of
this decision should be emphasized
to clear up any possible misunder-

standings as to the permissible ex-
tent of the search of a detained per-
son by law enforcement officers.
First of all, the Court clearly held
that even though the defendant was
not arrested, his detention against
his will constituted a seizure of his
person and was governed by the
Fourth Amendment. Since the
police in this case did not have a
warrant, nor could they satisfy any
of the exceptions to the warrant re-
quirement, the Supreme Court had
to justify the search incident to the
detention on the basis of the unique
facts of the case. These facts were:

1. Defendant was not arrested
but was detained only long enough
to take the fingernail scrapings.

2. The search was very limited
in extent. [The Court was careful to
point out that a jull Chimel search
would not have been justified
without an arresi. The officers
therefore could not have searched
the defendant’s entire person and
the area into which he could reach.
See ALERT forJune and July 1972
on Search Incident to Arrest.]

3. The evidence — blood on the
fingernails — was readily destruct-
ible.

4. The defendant made at-
tempis to destroy the evidence.

5.  There was probable cause to
arrest the defendant even though
he was not actually arrested.

All of these considerations were
essential to the Court’s decision.
Therefore, a law enforcement
officer should make sure all five
factors are present when he con-
ducts a warrantless search of a de-
tained person. If they are mnot all
present, the officer should take the
safer route and apply for a warrant.

Obscenity; Search and Seizure JPL

The U.S. Supreme Court has
recently reviewed cases relating to
obscenity and, through a series of
decisions, has established new
guidelines in an attempt to clarify
this confusing area of the law. The
recent decisions involve a new test
for defining obscenity [Miller v.
California, 93 S.Ct. 2607 (1973) ],
recognition of state’s power to
prohibit the sale or exhibition of
pornography to consenting adults
[Paris Adult Theatre I v. Slaton, 93
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S.Ct. 2628, (1973) |, transportation
of obscene material across interna-
tional borders and in interstate
commerce [U.S8. v. 12 200-Ft. Reels
of Super 8 m.m. Film, 93 S.Ct. 2665
(1973) and U.S. v. Orito, 93 S.Ct.
2674 (1973) 1, and obscenity in
unillustrated books [Kaplan v.
California, 93 S.Ct. 2680 (1973) 1.
The recent decisions also covered
the search warrant requirement in
obscenity cases [Heller v. New
York, 93 U.S. 2789 (1973) ], the
standard of reasonableness re-
quired [Roaden v. Kentucky, 93
S5.Ct. 2793 (1973) 1, and the need for
jury trials in civil obscenity
proceedings [Alexander v. Virginia,
93 S.Ct. 2803 (1973) 1. These cases
will be discussed as a unit in hopes
of providing a better understanding
of the scope and implications of the
new obscenity decisions.

The U.S. Supreme Court reaf-
firmed its holding in Roth v. U.S.,
77 S.Ct. 1304 (1957) that obscene
material is not protected by the
First Amendment. The court also
took a new and more definite
position on the meaning of
obscenity by establishing basic
guidelines courts must use in
deciding what is obscene. The basic
guidelines established by Miller v.
California, supra, are as follows:

1. Whether ‘“‘the average person,
applying contemporary com-
munity standards, would find
that the work, taken as a whole
appeals to the prurient interest.”

2. “Whether the work depicits
or describes, in a patently of-
fensive way, sexual conduct
specifically defined by applicable
state law,” and

3. “Whether the work, taken as
a whole, lacks serious literary,
artistic, political or scientific
value.”

The purpose of this new test is to
provide “Positive guidance” for
federal and state courts to
prosecute for the sale or exposure
of obscene material which depicits
or describes ‘‘patently offensive
‘hard core’ sexual conduct specific-
ally defined by the regulating state

faw, written or authoritatively
construed.”
[Continued on page 3]



In seeking a ‘“‘contemporary
community standard” to determine
if a work, taken as a whole, appeals
to prurient interests, the court
rejected the ‘‘national standard”
approved in Memoirs v. Massa-
chusetts, 86 S.Ct. 975 (1966),
because it was “neither realistic or
constitutionally sound to read the
First Amendment as requiring the
people of Maine to accept public
depiction of conduct found toler-
able in New York.” The court did
not announce a “‘correct” standard,
but did approve the use of a
state-wide standard in California.
The meaning of ‘‘patently of-
fensive” and “‘prurient interest”
are questions of fact for the jury (or
judge in jury waived trials) to be
determined from the community
standard.

In order to prohibit obscenity,
state laws must define the sexual
conduct which, if portrayed of-
fensively, is obscene. This is a
requirement under #2 above. State
laws found acceptable were Oregon
1971, c. 743, Art. 29, §255-262 and
Hawaii Penal Code, Title 37,
§1210-1216, 1972 Hawaii Session
Laws pp. 126-129. These state laws
have specific definitions of sexual
conduct which is prohibited. For
example, Hawaii defines sexual
conduct as follows:

“acts of masturbation, homo-
sexuality, lesbianism, sexual
intercourse or physical contact
with a person’s clothed or un-
clothed genitals, pubic area,
buttocks, or the breast or the
breasts of a female for the pur-
pose of sexual stimulation,
gratification, perversion.” 1972
Hawaii Session Laws, Sec. 1210
(7),p.127.

Finally, the court abolished the
previous “‘utterly without redeem-
ing social value” test, and replaced
it with the following: “‘only works of
serious literary, artistic, political or
scientific value” are entitled to Ist
Amendment protection. The re-
deeming social value standard was
discarded because it placed a
“burden virtually immpossible to dis-
charge” on prosecutors since it had
to had to be affirmatively proven
that the material was ‘‘utterly
without redeeming social value.”
The new standard places a more

acceptable burden on the prose-
cutor by holding him “to a lesser
standard in proving his case.

In Paris Adult Theatre I v.
Slaron, 93 S5.Ct. 2628, {1973), the
U.S. Supreme Court held that
states have a legitimate interest in
regulating commerce in obscene
material and in regulating exhibi-
tion of obscene material in places of
public accommodation. States may
prohibit the exhibition of porno-
graphy to consenting adults in
“adult only” theatres from which
minors are excluded.

In U.5. v. Orite, 93 5.Ct. 2674
(1973) and U.S. v. 12, 200-Ft. Reels
of Super 8 m.m. Film, 93 8.Ct. 2665
(1973), the Court held that the zone
of privacy announced in Stanley v.
Georgia, 89 S.Ct. 1243 (1969),
which allowed possession of ob-
scene books in the home, did not
include the right to transport
obscene material in interstate
commerce [U.S. v. Orito, supra] or
across the U.S. border [U.S. v. 12
200-Fs. Reels of Super 8 m.m. Film,
supral,

Fimally, in Kaplan v. California,
93 5.Ct. 2680 (1973), the court held
that an unillustrated book may be
obscene. Specifically, the court said
“obscenity can . . . manifest itself in
conduct, or in the pictorial
representation of conduct, or in
written and oral description of
conduct.” Thus, expressions by
words alone can be “legally
obscene” and unprotected by the
1st Amendment.

When searches and seizures
involve allegedly obscene material,
4th Amendment standards of
reasonableness collide with 1st
Amendment rights of expression.
The U.S. Supreme Court attempted
to untangle these problems in a
series of decisions which followed
the establishment of the new
obscenity guidelines of Miller v.
California, supra. In Heller v. New
York, 93 S.Ct. 2789 (1973), the
court held that a pre-seizure
hearing on the issue of obscenity is
not necessary where a film is seized
for the purpose of preserving it as
evidence in a criminal proceeding,
and pursuant to a warrant issued
by a neutral magistrate following a
finding of probable cause after
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viewing the film. After the seizure,
however, a prompt hearing on the
issue of obscenity must be available
to interested parties. The court said
that the seizure is designed to
preserve evidence and not “directed
at the absolute suppression of the
materials themselves.”” Where
other copies of a film are not
available to a defendant to show
until a trial, the court must
therefore allow the defendant to
copy the film or the court must
return it.

The seizing of a film, being a
restraint on 1st Amendment rights
of expression, requires that a
warrant be issued prior to the
seizure. In issuing warrants affect-
ing 1st Amendment rights, the
standard of reasonableness is much
higher. Only in extraordinary
circumstances, ‘‘where police ac-
tion literally must be ‘now or never’
to preserve the evidence of the
crime,” will it be reasonable to
permit seizures without a warrant.
Roaden v. Kentucky, 93 85.Ct, 2793
(1973).

As a final note, the U.S. Supreme
Court held in a rather short
opinion, that a jury trial is not
constitutionally required in a state
civil proceeding against magazines
alleged to be obscene. Alexander v.
Virginia, 93 S.Ct. 2803 (1973).

Search and Selzure——Automobile L

Defendant was convicted of
murder and in habeas corpus
proceedings challenged that con-
viction, claiming that the two
searches which produced incrimin-
ating evidence were unconstitution-
al. After defendant had been
involved in an accident while
driving a rented car, he admitted to
police that he was a member of the
Chicago police department. Believ-
ing that Chicago police are
required to carry their revolvers at
all times, and acting pursuant to
standard police procedures which
favor the finding of police revolvers
before the weapons fall into un-
trained or malicious hands, the
police went to the private service
station where the wrecked rented
auto was and searched the auto
several hours later. The police

[Continued on page 4]



found a flashlight in the front seat
and police uniform trousers, gray
pants, a night stick with defend-
ant’s name on it, a raincoat, a por-
tion of a floor mat and a towel in
the trunk. These items were
covered with blood. After consult-
ing with his attorney, defendant
informed police that he believed
there was a body lying near his bro-
ther’s farm. Police found the body.
While at the farm, police observed
through the window of defendant’s
personal car a pillow case, briefcase
and back seat all covered with
blood. Police then obtained a
warrant to search and impound the
wrecked car and defendant’s car.
In executing the warrant, police
discovered in plain view in defend-
ant’s personal car a blood-covered
sock and a blood-covered piece of
floor mat in addition to items
named in the warrant.

Defendant argued first that the
warrantless search of the wrecked
rented auto was unconstitutional
and secondly, that the two items
taken from his personal auto were
illegally seized since they were not
specifically listed on the application
for the search warrant.

The U.S. Supreme Court, in a
5-4 decision, upheld the constitu-
tionality of the search of the
wrecked auto. The court character-
ized the warrantless search of the
wrecked auto as reasonable for two
reasons., First, the police were
justified in taking the auto into
custody because it created a traffic
hazard and the defendant was
unable to have it moved in his
intoxicated condition. Secondly,
the search for the revolver was a
standard police practice used to
prevent police weapons from falling
into potentially dangerous hands.

The Court also held constitution-
al the seizure of the items from
defendant’s personal car. Since the
warrant was validly issued and
the car was the item designated to
be searched, the police were
authorized to search the car.
Although the sock and the floor
mat were not listed in the warrant,
in executing the valid warrant the
officers discovered these items in
plain view in the car and therefore
could constitutionally seize them
without a warrant.

Defendant also attacked the
failure to list the sock and the floor
mat in the return warrant,
However, the Court held that since
the items were constitutionally
seized, failure to list them on the
return warrant did not raise a
constitutional question. Any con-
sequences stemming from the
omission of the items from the
return warrant are purely a
question of state law. Cady v.
Dombrowski, 93 S.Ct. 2531 (U.S.
Supreme Court, June 1973)

Pre-Trial Identification L

Defendant was convicted of
robbing a bank and appealed.
After a bank robbery on August 26,
1965, a government informer told
the police he had discussed the
robbery with the defendant. The
police, before taking defendant into
custody or charging him, showed
witnesses 5 black and white mug
shots and all four witnesses made
uncertain identifications of the de-
fendant. The defendant was then
indicted. Nearly 3 years later, the
police and prosecutor, while
preparing for trial, showed five
color photographs to the witnesses
who had previously identified the
defendant. Three out of the four
witnesses still could identify the
defendant. The defendant claims
that the second showing of the color
photographs was a post indictment
identification, a critical stage at
which he had a right to have
counsel present.

The U.S. Supreme Court held
that the Sixth Amendment does not
grant the right to counsel at
photographic displays conducted
by the Government for the purpose
of allowing a witness to attempt an
identification of the offender.
Applying a “traditional test” of the
Sixth Amendment counsel guaran-
tee, the court found that the photo-
graphic identification was not a
trial-like confrontation where “the
accused required aid in coping with
legal problems or assistance in
meeting his adversary.” U.S. v
Ash, 93 5.Ct. 2568 (U.S. Supreme
Court, June 1973).

Search and Seizure — automobile

The defendant, a Mexican
citizen holding a valid U.S. work
permit, appealed a conviction of
having knowingly received, con-

4

cealed and facilitated thetransport-
ation of illegally imported mari-
huana. The defendant’s car was
stopped and searched, without a
warrant or probable cause, by the
U.S. Border Patrol on a highway
that does not touch the Mexican
border. This search produced large
quantities of marihuana. The
government’s major argument was
that since the car was within 20
miles from the border, the search is
justified as being ‘“‘within a
reasonable distance from any
external boundary of the United
States and they may search without
probable cause or a warrant. The
defendant claims the search was
not a border search and therefore
unconstitutional since probable
cause or a warrant was lacking.

The U.S. Supreme Court held
that the search of defendant’s car,
on a road that lies at all points at
least 20 miles north of the Mexican
border, was not a border search or
its functional equivalent and was
therefore unconstitutional because
probable cause or a warrant was
lacking. The Court refused to apply
the Carroll doctrine, Carroll v.
U.S., 45 S. Ct. 280 (1925), which
allows the warrantless search of
motor vehicles when probable
cause exists. *“The Carroll doctrine
does not declare a field day for the
police in searching automobiles ...
Automobile or no automobile,
there must be probable cause for
search.”

The government also argued that
a warrantless search by a roving
border patrol is a permissable ad-
ministrative inspection to prevent
aliens from illegally entering the
country. Camara v. Municipal
Court, 87 S.Ct. 1727 (1967),
approved administrative inspection
to enforce community health and
welfare regulations on less than
probable cause to believe that
particular buildings were the site of
particular violations. The court
held that even assuming this was an
administrative inspection, Camara,
supra, still required either consent
or a warrant. In this case, neither
consent nor or a warrant was
present and the search would still
be illegal. Almeida Sanchez v. U.S.,
93 S.Ct. 2535 (U.S. Supreme Court,
June 1973).

[{Continued on page 5]



Due Process; Right te Counsel —
Probation Revocation JP

Defendant’s probation was re-
voked without a hearing after he
had been arrested while commit-
ting a burglary and admitted his
guilt. In habeas corpus proceed-
ings, defendant argued he was
denied due process when his proba-
tion was revoked without hearing.
He also argued that he had a right
to counsel at a revocation of proba-
tion hearing.

The U.S. Supreme Court said
that since revocation of probation
results in a loss of liberty, due proc-
ess demands that a preliminary and
final hearing be held. The Court
did not agree, however, with de-
fendant’s claim of an absolute right
to counsel at these hearings, saying
due process requires only that the
issue of right to counsel be decided
on a case-by-case basis in the area
of probation revocation. The
following guidelines for appoint-
ment of counsel in probation
revocation proceedings were esta-
blished.

“Presumptively, it may be said

that counsel should be provided

in cases where, after being
informed of his right to request
counsel, the probationer makes
such a request, based on a timely
and colorable claim (i) that he
has not committed the alleged
violation of the conditions upon
which he is at liberty; or (ii) that,
even if the violation is a matter of
public record or is uncontested,
there are substantial reasons
which justified or mitigated the
violation and make revocation in-
appropriate and that the reasons
are complex or otherwise diffi-
cult to develop or present. In
passing on a request for the ap-

pointment of counsel, the res-
ponsible agency also should con-
sider, especially in doubtful
cases, whether the probationer
appears to be capable of speak-
ing effectively for himself. In
every case in which a request for
counsel at a preliminary or final
hearing is refused, the grounds
for refusal should be stated suc-
cinctly in the record.”

The case was remanded for hear-
ing and a determination of whether
counsel should be appointed pur-

suant to the above-mentioned
guidelines. Gagnon v. Scarpelli,
93 S.Ct. 1756 (U.S. Supreme Court,
May 1973).

Semtencing JP

Defendant had his conviction for
assault with intent to commit mur-
der and the accompanying sentence
of 19-40 years overturned and a
retrial ordered when his confession
and guilty plea were found to have
been coerced. On retrial, defendant
was again found guilty and
sentenced to 25-50 years. Defend-
ant appealed to the Michigan
Supreme Court claiming the
imposition of the harsher sentence
on retrial violated the due process
guidelines of N. Carolina v. Pearce,
89 S.Ct. 2072, (1969). In N.
Carolina v. Pearce, the United
States Supreme Court said that
whenever a “‘judge imposes a more
severe sentence upon a defendant
after a retrial, the judge must set
forth the reasons for the harsher
sentence and the reasons must be
based upon ‘objective information
concerning identifiable conduct on
the part of the defendant occurring
after the time of the original
sentencing proceedings.” ”  The
Michigan Supreme Court reversed
the harsher sentence, finding that
N. Carolina v. Pearce, supra, and
its guidelines should be applied re-
troactively. The State of Michigan
appealed to the U.S. Supreme
Court.

The U.S. Supreme Court held

that the due process guidelines of |

N. Carolina v. Pearce, supra, are
not to be applied retroactively. Due
process had always applied to
resentencing and the guidelines of
Pearce, supra, were designed only
to preserve the integrity of the
criminal process and did not create
any new constitutional right that
had not existed prior to the
decision. Michigan v. Payne, 93
S.Ct. 1966 (U.S. Supreme Court,
May 1973).

Habeas Corpus; Exhaustion of
State Remedies  JP

While serving time in prison,
defendants’ accumulated good-
behavior-time credits (which go
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towards a reduction in sentence)
were canceled without proper
notice or hearing. The normal
Erocedure to correct illegal conduct

y prison officials is to seek relief in
the state courts and then, after all
attempts in state courts have failed,
seek relief in habeas corpus
proceedings in Federal District
Court. Defendants, wishing to
by-pass the time consuming process
of exhausting state remedies, filed a
complaint in Federal District Court
claiming the cancellation of good-
behavior-time credits violated
§1983 of the Civil Rights Act.
Violations of the Civil Rights Act
entitle persons so injured to imme-
diate relief in Federal Courts
without exhausting available state
remedies.

The court said that the well-esta-
blished habeas corpus procedure
has been the exclusive means for a
state prisoner to attack his confine-
ment. The broad language of the
Civil Rights Act, although capable
of including the violations claimed
by the defendants, will not be read
to provide a means of by-passing
traditional habeas corpus proceed-
ings. Since defendants’ claim of a
constitutional violation is based
upon the lack of proper administra-
tive hearing, they must exhaust
state remedies before seeking relief
through habeas corpus proceed-
ings. Preiser v. Rodrigquez, 93 5.Ct.
1827 (U.S. Supreme Court, May
1973).
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Arrest—Probable Cause;
Admissions and Confessions;
Chain of Custedy; Murder L

Defendant was convicted of the
murder of his wife, and he
appealed. Based on information
obtained at the scene and a
statement from defendant’s wife
before she died that her husband
was the assailant, a police radio
message was transmitied request-
ing the apprehension of the
defendant. As a vresult of a
telephone call advising them of the
defendant’s likely whereabouts,
officers arrived at an apartment
and observed defendant leaving the
building and entering an automo-
bile. The automobile matched the
description of that previously given
by police commuuication. As the
officers approached the car, the
defendant said, “I give up, 'm not
armed.” He was immediately
frisked, handcuffed, and placed in
the cruiser.

At the time of the arrest, the
officers were not aware of the
precise charge against the defend-
ant, The officers said nothing to the
defendant, nor did they give him
any warning or advice. En route to
the police station, after inquiring as
to the condition of his wife,
defendant stated, T know I got her
twice with a knife, once on the
stomach good and once when she
fell down.” This statement was not
made in response to police
interrogation.

After he was taken to the
sheriff’s office, defendant was
interviewed by a State Police
detective. Having been given the
Miranda warnings, defendant
wrote a four-page statement
admitting his guilt in the death of
his wife. The detective then inter-
rogated the defendant to obtain
explanations of ambiguities arising
from poor English, lack of
punctuation and misspelling in the
statement. The detective was later
allowed to testify as to the
explanations given him by the
defendant.

The Law Court rejected defend-
ant’s contention that the arrest was

invalid for lack of probable cause.
Probable cause must be judged on
the basis of all the information in
the possession of law enforcement
officers, including, as in the instant
case, both the arresting officers and
officers at headquarters. If that
knowledge in its totality shows
probable cause, an officer who
makes an arrest upon an order to
do so acts upon probable cause. In
the instant case, the Court
concluded that the totality of police
knowledge gave rise to probable
cause to arrest the defendant.

The Court also held that the
defendant’s initial statement and
the statement he made en route to
the police station were admissible
even though Miranda warnings
were not given to the defendant
before he made these statements.
The Court stated that:

“spontaneous or voluntary state-
ments which are not the product
of custodial interrogation are
admissible without prior Mir-
anda warnings, even though
made while under arrest.” 309
A.2d at 655.

Defendant argued that the
signed confession and his sub-
sequent oral statement explaining
ambiguities in the written confes-
sion should not have been admitted
at trial since such statements were
not voluntary. The Court rejected
this argument, holding that there
was sufficient evidence from which
the presiding justice could find that
the statements were voluntary. The
evidence demonstrated that, prior
to any questioning, defendant had
been informed of his constitutional
rights and had acknowledged to the
officer his understanding of his
rights; the questioning lasted only
thirty minutes; there was no
evidence of force or duress; and
defendant showed no sign of
incapacity.

Defendant also contended that
the presiding justice erred in
admitting testimony by a serologist
regarding blood tests performed on
physical evidence. An officer of the
State Police had personally pack-
aged the -exhibits and had sent
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them by registered mail to an F.B.L
serologist, who received the pack-
age intact. Registered mail receipts
were introduced to support this
testimony. After conducting the
tests, the serologist returned the
exhibits by mail to the State Police
where they were received by the
same officer who had originally
packaged and sent them. Defend-
ant argued that the use of the mails
to transmit the exhibits constituted
a break in the chain of custody of
the evidence. The Court rejected
defendant’s contention, holding
that the use of the mails to transmit
physical evidence does not, under
ordinary circumstances, constitute
a break in the continuity in the
handling of physical evidence.
However the Court expressly
recommended the personal hand-
ling of exhibits in criminal cases
whenever circumstances reasonably
permit.

The Law Court also decided to
reaffirm the interpretation it had
given Maine’s felonious homicide
law in Srate v. Wilbur, 278 A.2d
139 (Supreme Judicial Court of
Maine, 1971). In so doing, the
Court rejected the interpretation
given the law by the First Circuit in
Wilbur v. Mullaney, 473 F.2d 943
(Ist Circuit Court of Appeals,
1973). State v. Lafferty, 309 A.2d
647 (Supreme Judicial Court of
Maine, September 1973).

Pre-Trial Identification: Miranda;
Discovery JPL

Defendant was convicted of rob-
bery. Four days after the robbery a
lineup was conducted in the county
jail, where the defendant was being
held on an unrelated charge. The
victim was asked to view, under
very good lighting conditions, four
men standing in a wire enclosed
area. Three of the men, one of
whom was the defendant, were bare
to the waist. The fourth man wore a
shirt. The defendant wore civilian
clothes and was dressed in the same
way as two of the three other
persons. No suggestion was made to
the victim by the officers that they
suspected any particular person in
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the group. The victim identified the
defendant as the robber even
though the defendant did not have
a beard such as the robber had on
the night of the robbery. There was
no at’mrfﬂ@j representing the de-
fendant at the lineup.

Applying Stovall v. Denno, 87
S.Ct. 1967 (1967), the Court held
that the lineup was conducted fairly
and did not violate the defendant’s
due process rights: “In the totality
of the circumstances Surmundmg
the lineup the confronmtation was
not necessarily suggestive nor con-
ducive to irreparable mistaken
identification.” 304 A.2d at
913-914. The Court also held,
following Kirby v. Illinois, 92 S.Ct.
1977 (1972), that the absence of
counsel at the lineup did not violate
defendant’s Sixth Amendment
rights, Under Kirby, the right to
counsel does not attach +to
identifications made before the
bringing of formal criminal
charges. In the instant case the
lineup was conducted before formal
charges for robbery had been
brought against the defendant.

At the time of the pre-trial
identification, the investigating
officer had received information
that the defendant, in the course of
the rvobbery, had sustained an
abrasion on the back of his left
wrist. At trial, the officer testified
concerning his observation, made
at the pre-trial lineup, of the bruise
on defendant’s left wrist. Rejecting
defendant’s Fifth Amendment
claim, the Court stated:

“Failure to give the Miranda
warning to the defendant prior to
the officer’s viewing of Mr. Em-
ery’s left wrist did not counstitute
a violation of Fifth Amendment
rights against compulsory self-
incrimination. A defendant may
be compelled to display identifi-
able physical characteristics,
such as in the instant case to ex-
pose his bruised wrist, and such
investigative procedures for evid-
entiary identification purposes
infringe no interest protected by
the privilege against compulsory
self-incrimination.  Compelled
use of an accused’s body as ‘real
or physical evidence’ when mate-
rial is outside the protection of

Amendment the scope
relates only to testimeo-
ommunicative acts on
he part @5 the p@rsa:m to whom
the privilege applies.” 304 A.2d
at 914-915.

1fth
'Jh I%:“

The Court was also faced with an
issue mmlvmg discovery. Applying
the test of Brady v. Maryland, 83
S.Ct 1194 (1963), the Court held
that refusal by the State to allow
the defendant to imspect certain
evidence which was never in the
possession of the State was not an
unconstitutional suppression of
evidence. Under Brady, the stand-
ards by which the prosecution’s
conduct is to be measured are:
“there must be (a) a suppression by
the prosecution after a request by
the defense, (b) the evidence must
be favorable to the defense, and (¢)
it must be material.” State .
FEmery, 304 A.2d 908, 912
(Supreme Judicial Court of Maine
May 1973).

Disorderly Conduct—Complaing
IPL

Defendant was convicted in the
Distriet Court of disorderly conduct
and appealed to the Superior
Court, The Superior Court denied
defendant’s motion o dismiss the
complaint on constitutional
grounds. Defendant then moved to
report the case to the Supreme
Judicial Court, asking that the
Court determine whether the
disorderly conduct statute was
unconstitutionally vague and over-
broad.

The Court did not reach the
constitutional issues because it
found that the complaint did not
allege the offense of disorderly
conduct. The complaint alleged
that defendant did unlawfully
create a breach of peace by using
offensive language, to wit, language
so vile and obscene as would offend
common decency to describe in the
complaint and being disorderly in
that he was using offensive
language and refused to leave a
service station when asked to by the
owner to the annoyance of
customers and owner, Nowhere,
however, did the complaint specify
the particular language used by the
defendant. The Court said:
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“The expression of opinion by
the complainant as to the vile
and obscene nature of Defend-
ant’s undisclosed language does
not inform either the Defendant
or the Court whether the words
spoken by the Defendant were
such as not only to offend the
sensibilities of the complainant
but also ‘to outrage the sense of
public d@«cm@y or whether, even
though of such a nature as to be
@ﬁe%i% to some or all of his
listeners, they were afforded con-
stitutional protection. Thus, the
Defendant is insufficiently in-
formed to enable him to prepare
for trial and the Court is unable
to determine whether the alle-
gations would support a con-
viction if one should be had . . .
The allegation that the Defend-
ant refused to leave the station
when asked to do so by the
owner suggests a trespass but
cannot be said to be an allegation
of conduct which can ‘outrage
the sense of public decency’ un-
less read in connection with the
allegation of accompanying
speech. Here again the allegation
inat the Defendant was ‘using
offensive language’ leaves too
many questions unanswered.
When the particular language
used is not specified neither the
Defendant nor the Court knows
whether the Defendant is
charged with asserting points of
view, however annoying to the
listeners, which are protected
speech under the First Amend-
ment of the United States Con-
stitution and by Article I, §4 of
the Constitution of Maine.”
Stare v. Good, 308 A.2d 576,
578-79 (Supreme Judicial Court
of Maine, July 1973).

COMMENT: This case indicates
that when a law enforcement officer
prepares a complaint for disorderly
conduct, based on offensive
Zamguage, he should carefully
specify the exact language used.

Search and Seizure—Probable
Cause; Plain View L

The defendant, charged with
possession of marijuana, was
denied a motion to suppress
evidence and appealed. Police,
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having obtained a valid warrant to
search a public billiard parlor,
entered the premises, notified all
the patrons that a search was about
to be conducted and ordered the
people up against one wall. The
police, noticing -five clear plastic
bags containing a grassy substance
in a corner, arrested all 28 people
for being knowingly in the presence
of marijuana and searched them.
The search incident to the arrest of
the defendant produced a small
amount of marijuana from his
pocket. After all persons had been
searched, the police noticed a bag
of grassy substance protruding
from a jacket pocket in plain view.
The jacket belonged to the
defendant and he was arrested on a
new charge of possession.

The Court said that wmerely
finding five bags of marijuana was
insufficient to establish probable
cause for the arrest of 28 people for
being knowingly in the presence of
marijuana, because there was no
proof that the bags were visible to
the people prior to the police
entering. Absent probable cause to
arrest, the search of the defendant
incident to the arrest was illegal
and the marijuana found on his
person must be suppressed. How-
ever, the seizure of marijuana from
defendant’s jacket was lawful since
it was in plain view. See the
June-July and August 1973 issues of
ALERT on Plain View. State v.
Burns, 306 A2d 8 (Supreme
Judicial Court of Maine, June
1973).

Implied Consent Law JPL

Defendant was convicted of
0.U.L. and appealed, claiming his
statutory and constitutional rights
had been violated because police
denied him a reasonable opportun-
ity to acquire an additional urine or
blood test administered by a
physician of his own chosing as
provided in 29 M.R.S.A. §1312.
After his arrest and having been
brought to police headquarters,
defendant refused to indicate
whether he wanted an additional
blood or urine test. Police then took
defendant four miles away to a
physician who administers blood or
urine tests for police. During the
police test at the doctor’s office,

defendant decided to have his own
additional blood test, made ar-
rangements with his physician and
a local hospital, and then requested
that the police take him to the
hospital so his additonal test could
be taken, The police refused, saying
that under police procedure any
additional tests must be performed
at the police station. Defendant
then requested and obtained an
additional blood test from the
police physician. Defendant argued
on appeal that under the circum-
stances he did not have a
“physician of his choosing” as
provided by the statute and to
which he was entitled under due
process of law.

The Court held that, even when
police take a defendant from the
police station to a physician’s house
four miles away to have the police
test administered, the strict adher-
ence to police procedure which
required a defendant’s own phys-
ician to administer tests at the
police station would not deprive a
defendant of his statutory choice of
an additional test to be adminis-
tered by a physician of defendant’s
own chosing. Police can establish a
routine procedure for the adminis-
tering of tests outside police
headquarters without generating
an additional right on the part of
the defendant to have his test
performed at a place of his own
chosing, regardless of the reason-
ableness of the place.

The refusal to change police
procedure in this case was not, per
se and as a matter of law, sufficient
“to have subjected defendant to
that degree of duress rendering his
designation” of the police physician
an illusory one. Under the totality
of the circumstances, it is
reasonable to conclude that the
police “permitted” a physician of
defendant’s own choosing within
the meaning of the statutory
language and that police conduct
did not deprive defendant of his
ability to acquire evidence on his
own behalf in violation of due
process. State v. Roberge, 306 A.2d
13 (Supreme Judicial Court of
Maine, June 1973).

Corpus Delicti JP

Defendant was convicted of two
murders and appealed. Une of
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defendant’s contentions was that
various extra-judicial inculpatory
statements made by him were
erroneously allowed into evidence
by the presiding justice at trial
because the evidence, independent
of the internal substantive content
of his inculpatory statements, was
insufficient to establish the “corpus
delicti” by the legally required
quantum of proof.

The Court held that the
presiding justice had correctly
ruled that the “corpus delicti” as to
each indictment had been estab-
lished. (The facts upon which this
ruling was based appear in the
decision but are too long and
involved to be repeated here.) The
Court applied the standard formu-
lated in State v. Wardwell, 183
A.2d 896 (Me. 1962) and reiterated
in State v. Grant, 284 A.2d 674
(Me. 1971) as to the quantum of
proof required to establish “corpus
delicti.”” That standard is that the
State must present:

“credible evidence, which, if
believed, would create in the
mind of a reasonable man, not a
mere surmise or suspicion, but
rather a really substantial be-
lief that . . . (the) crime (charged
in the indictment) had been com-
mitted by somebody . . .7 308
A.2d at 880.

Defendant also claimed error
because, although the presiding
justice had himself found an
adequate independent showing of
corpus delicti and had admitted
defendant’s extra-judicial inculpa-
tory statements into evidence, he
gave to the jury the role of
determining the same evidentiary
admissibility issue de novo. The
Court, after extended discussion,
found no federal constitutional
mandate prohibiting this pro-
cedure. Nevertheless the Court
clarified its own policy choice in the
formulation of the law of Maine
that:

“it is the exclusive function of the
presiding justice to determine the
adequacy of an independent
showing of corpus delicti as the
precondition of the evidentiary
admissibility of extra-judicial in-
culpatory statements of a de-
[Continued on page 91



fendant.” 308 A.2d at 885.

Although it was improper under
Maine law for the trial judge to
permit the jury to consider whether
the corpus delicti had been esta-
blished, the Court concluded that
such error, under the circum-
stances of the instant case, was not
serious enough to require reversal.
State v. Kelley, 308 A.2d 877
(Supreme Judicial Court of Maine,
July 1973).
Rape; Falr Trial JP

The defendant was convicted of
rape and appealed. On June 12,
1971, at about 11:00 p.m., a young
woman was struck on the chin
while walking home, dragged into
the bushes, told not to scream (“if
you do you're dead”), and then
raped. The youngwoman accurately
described her attacker and, later
that night, positively identified the
defendant. The trial was not held
antil July 1972, some 13 months
after the arrest. Defendant argued
that as a matter of law he could not
be convicted of rape since there was
no evidence ofthewomancomplain-
ing, screaming, or resisting. The
defendant also argued that his
constitutional right to a speedy trial
was violated by the 13 month delay.

The Law Court held that
evidence of resistance of the victim
only goes to the issue of consent or
lack thereof and is not 2 necessary
element of rape. In this case, the
threat of death and the use of
violent force prevented any resist-
ance by the young woman and the
jury could so conclude.

The Law Court, following the
recent Supreme Court case of
Barker, v. Wingo 92 S.Ct. 2182,
(1972), stated four factors that must
be considered in deciding an issue
on speedy trials. “The four factors
are length of delay, reason for
delay, the defendant’s assertion of
his right and prejudice to the
defendant.” None of these factors
alone are sufficient, and thus the
mere lapse of time is not by itself a
constitutional violation. In this
case, no other factor except the
length of time (13 months) was
present and, absent other factors,
there was no violation of defend-
ant’s right to a speedy trial. Srare v.
Carlson, 308 A.2d 294 (Supreme
Judicial Court of Maine, July 1973).

Night Huniing ;-—Sufficiency JP

Defendants were convicted of
night hunting and appealed,
alleging insufficient evidence to
support the verdict and error in al-
lowing instructions to the jury that
evidence was both direct and
circumstantial. Wardens had
stopped a car late at night which
had been driving slowly past an
open field with a light shining
toward an area where deer were
often seen. Defendants were both
passengers, one in the back seat,
the other on the passenger side of
the front seat. The wardens found a
flashlight, rifle and ammunition on
the floor of the front seat.

Citing the prior Maine cases of
State v. Allen, 121 A.2d 342 (Me.
1956}, and State v. Vicniere, 128
A.2d 831 (Me. 1957), the Court
stated that the elements justifying a
conclusion of guilt in night hunting
cases were as tollows: “é) presence
of the defendant in time and place
relative to the commission of the
offense charged; (b) dight-time as
defined by statute; (¢} ready
availability to defendants of specif-
ic instrumentalities uniquely useful
for the accomplishment of the
offense and (d) a purpose to search,
find and possess game”’. Here the
evidence was sufficient.

On the issue of instructions,
defendant’s argument that only
circumstantial evidence was
present was erroneous since there
was direct testimony by the
Wardens as to what they saw.

The Court also noted that a
person who commits an act
constituting any part of the
essential elements of the crime, as
mentioned above, is guilly as 2
principal. It was therefore proper
for the Superior Court to find the
defendant in the rear seat guilty of
the cfime of night hunting because
he had committed more than one
essential act of the crime. Srare v.
Pike, 306 A.2d 145 (Supreme
Judicial Court of Maine, (June
1973)

Breaking, Entering and Larceny JP
Defendant was convicted of
breaking, entering and larceny and

appealed. He argued that the state
had failed to prove lack of consent

9

on the part of the corporate owner
to the taking of its property.

The Court held that the
testimony of appellant’s accomplice
describing in detail the nighttime
break and entry into the plant, the
subsequent stealing of the corpor-
ate property therefrom, and its re-
moval to a gravel pit where it was
hidden, together with other evid-
ence, justified the jury in finding
beyond a reasonable doubt that
there was no consent to the taking.

The Court also held that
testimony introduced by the State
showing that defendant, in the
course of the burglary, broke into
vending machines on the premises
and removed goods from them was
admissible as part of the ‘res
gestae’ and as tending to show the
larcenouns intent of defendant, even
though some of the facts shown
might tend to suggest or prove that
defendant was guilty of another
crime for which he was not on trial.
State v. Carlson, 304 A.2d 681 (Su-
preme Judicial Court of Maine,
May 1973).

Evidence—Sufficiency;
Instractions JP

Defendant was convicted of
larceny and appealed,claiming that
the evidence was insufficient to
sustain the conviction and that the
jury instructions were improper.

The Court held that the record
amply justified the jury’s finding.
The evidence showed that defend-
ant received $6,900 in cash for the
purpose of counting it preliminary
to his turning over some coins he
had agreed to sell to those who
supplied the $6,900. He told the
prospective purchasers of the coins
that his partner in an outside room
wanted to see the cash. Defendant
then left the room and disappeared
with the $6,900.

Defendant claimed that the trial
court’s instructing the jury in terms
of the State’s contention caused the
jury to conclude that the presiding
justice believed the State’s conten-
tion. The Court held that this was
not improper because the instruc-
tions also called attention to the
defendant’s position without em-
phasizing either position to the
prejudice of the other. State v.
DeMazteo, 308 A.2d 579 (Supreme
Judicial Court of Maine, July 1973).

[Continued on page 10]



Jurisdiction—Burden of Proof JP

Defendants were convicted of
rape and appealed. The trial judge,
as trier of fact, entertained reason-
able doubt as to whether the crime
with which defendants were
charged was committed in Maine
or New Hampshire. The issue
presented for resolution on appeal
was what quantum of proof is
necessary to establish the jurisdic-
tion of a Maine court in a criminal
case.

The Court held:

“We declare the rule of Maine to
be that the State must prove the
sovereign power of this State to
prosecute the crime by evidence
convincing in its effect beyond a
reasonable doubt.” 305 A.2d at
361.

The Court reasoned:

“We are persuaded to this con-
clusion because the establish-
ment of such a stringent
standard of proof reflects the
gravity of the effect upon the ju-
dicial process and upon the
rights of defendants of an erron-
eous factual determination of the
issue of jurisdiction.” Strare v.
Baldwin, 305 A.2d 555, 559 (Su-
preme Judicial Court of Maine,
June 1973).

COMMENT: There is a consider-
able split of authority on this ques-
tion throughout ithe jurisdictions.
In a case of first impression the
Law Court has adopted the rule
recommended by the Model Penal
Code. The Court expressly declined
to rule on the guantum of proof
required to establish venue in a
criminal case.

Sentencing JP

Defendant (19 years old) was
convicted of selling amphetamines
and was sentenced to an indeterm-
inate term of imprisonment in the
Men’s Correctional Center. (Be-
cause defendant was between the
ages of 19 and 26, the Presiding
Justice was allowed two sentencing
options: (1) to commit defendant to
the Maine State Prison or to a jail
for a definite term with a maximum
of two years (under 22 M.R.S.A.

§§2210, 2215, which define the of-
fense of selling amphetamines and
prescribe the maximum period of
incarceration) or (2) to commit de-
fendant to the Men’s Correctional
Center without fixing the term of
commitment (under 34 M.R.S.A.
§802, which also provides for a
maximum period of commitment of
3 years). Defendant argued on ap-
peal that the sentence imposed viol-
ated his constitutional rights of due
process and equal protection by ex-
posing him, by virtue of his age, to
a potentially longer period of con-
finement than that prescribed by
statute for the crime charged.

The Law Court denied the
appeal, holding that “(Ymportant
rational penoclogical elements rea-
sonably geared to defendant’s age,
rather than defendant’s age by
itself, supported the sentencing
classifications . . .” (305 A.2d at
281). The Court based its finding of
“rational basis” upon the following
elements: (1) young criminal
offenders may be constitutionally
distinguished as a special class
subject to longer confinement if
such confinement is “under differ-
ent conditions and terms than a de-
fendant would undergo in an
ordinary prison.” Carter v. United
Stares, 306, F.2d 283, 285 (District
of Columbia Court of Appeals,
1962); (2) such ““different condi-
tions” were present since the
special rehabilitative and correc-
tional Center were not present at
the jails or the Maine State Prison;
(3) the requirement that the judge,
if he elects to commit defendant to
the Center, do so without fixing the
duration of confinement, is critical
to ensure rehabilitational and cor-
rectional progress. State v. Sargent,
305 A.2d 273 (Supreme Judicial
Court of Maine, May 1973).

Ayson JP

The defendant moved to dismiss
the indictment charging him with
first degree arson. From a denial of
the motion, the defendant moved
and the court ordered that the case
be reported to the Law Court under
Rule 37 A (b) M.R. Crim. P. for de-
termination of the issues raised.
Defendant contended that 17
M.R.S.A. §161, specifying property
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the burning of which constitutes
first degree arson, was uncon-
stitutionally vague in light of 17
M.R.S.A. §163 (third degree arson),
since the property specified in the
latter section encompassed all
property subjected to the greater
penalty of §161.

The Court rejected the defend-
ant’s due process argument, choos-
ing instead to view the issue as one
of statutory interpretation. The
Court concluded that the legisla-
ture had intended to exclude from
the operation of §163 the burning
of property covered by §161 and
that the failure of the legislature to
state this intention expressly in
§163 was but an “inadvertent
omission.”

The Court also held that “it is
criminal under Section 161 for a
husband to burn a dwelling house
belonging wholly or in part to his
wife or himself, including that
situation in which the husband is in
rightful possession.””. State v.
Denis, 304 A.2d 377, 384 (Supreme
Judicial Court of Maine, April
1973).

Evidence JP

Defendant was convicted of high
and aggravated assault, and he
appealed. At trial, the prosecutor
was allowed, over defendant’s
objection, to read to the alleged
victim of the assawlt various
portions of the latter’s extrajudicial
statement and to ask the alleged
victim whether he remembered
having given such information to
the police. Aside from the extra-
judicial statement, the State’s case
hinged on the testimony of two
witnesses whose credibility was
clearly suspect. The defendant
himself denied having intentionally
struck the victim.

The Court sustained the appeal,
holding that the procedure by
which the prosecution brought to
the knowledge of the jury a portion
of the victim’s out-of-court state-
ment was a violation of the
defendant’s rights under the
“confrontation clause” of the Sixth
Amendment.
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The Court also concluded that
the constitutional error was not
harmless error even though the jury
had acquitted defendant of kid-
napping. The prosecution argued
that the acquittal for kidnapping
revealed that the jury was not in
any way biased against the
defendant in spite of the admission
of the improper evidence and that
therefore the error was harmless.
However, the Court held that the
error was not harmless since the
improperly admitted evidence
lacked probative value as to the
essential elements of kidnapping
but was highly material to proof of
the elements of high and aggra-
vated assault. State v. Gervais, 303
A.2d 459 (Supreme Judicial Court
of Maine, April 1973).

Breaking, Entering and Larceny—
Lesser Included Offense JP

The defendant had been origin-
ally indicted for breaking, entering
and larceny. The county attorney
was permitted to dismiss that part
of the indictmient which exceeded
“the crime of breaking and
entering a building in which
valuable things are kept with intent
to commit larceny,” and the
defendant pleaded guilty to this
allegedly lesser charge. A petition
for post-conviction relief was
granted defendant on the theory
that the crime the defendant had
pleaded to was not a lesser included
offense of the original breaking,
entering and larceny and therefore
the indictment could not support
the conviction. The State appealed.

In State v. Leeman, 291 A.2d 709
{(Me. 1972), the court held that, in
determining whether an offense is a
lesser included one, ‘‘the lesser
included offense must be such that
it is impossible to commit the
greater without having committed
the lesser.”

In comparing the two offenses
involved in this case, the Court
found that breaking and entering
with intent to commit larceny
requires a specific intent to commit
larceny at the same time as the
illegal entering of the structure.
Without this intent, no violation of
the section is possible. However, the
crime of breaking, entering and

larceny does not require ““the proof
that the specific intent to commit
the crime alleged to have been
consummated while in the
structure existed coincident with
the unlawful entry. Thus the indict-
ment could not wuphold the
conviction of breaking, and enter-
ing with intent to commit larceny.

The Court also rejected the
State’s argument that the defend-
ant should be “estopped from
challenging the effect of his guilty
plea to the amended indictment”.
Nothing in the record supported
the contention. Therefore, since
the attempted amendment to the
indictment charged an entirely
different offense, a practice not al-
lowed under either pre-rule or post-
rule procedure in Maine, the
State’s appeal was denied. Little v.
State, 303 A.2d 456 (Supreme Judi-
cial Court of Maine, April 1973).

Indictment—>Sufficlency JP

The defendant pleaded guilty to
an indictment charging him with
unlawful sale of marijuana in
violation of 22 M.R.S.A. §2384(1).
Defendant now appeals from his
conviction claiming the indictment
to which he pleaded guilty was
defective in that it did not contain
the language “intent” when it
charged the offense.

The court initially commented
that although the permissible areas
of attack on a conviction based on a
guilty plea are limited, defendant’s
appeal falls within that narrow area
when he challenges the sufficiency
of the indictment. Convictions
based on guilty pleas can be
attacked by direct appeal only in
the following circumstances:

1. The trial court had no
jurisdiction to impose the
particular sentence; -

2. The sentence is so consti-
tutionally oppressive as to
amount to crusl or unusual
punishment;

3. The indictment is insuf-

ficient; or

4. There has been a constitu-
tional deficiency surrounding
the entry of a plea of guilty;
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(a) if the issue has been raised
by a timely motion made to
the Presiding Justice to with-
draw the guilty plea, (b) if the
motion has been denied and
(c) if there has been an evi-
dentiary hearing before the
Justice which presents to the
Law Court on appeal a record
upon which the circumstances
of the alleged error may be ex-
amined.

The crime charged in this case
was a statutory crime and the
indictment must be read against
the wording of the statute. The
statute reads:

“By those under 21. Whoever,
being less than 21 years of age,
sells, exchanges, delivers, bar-
ters, gives or furnishes Cannabis
or Peyote to any person shall be
punished by imprisonment . for
not less than one nor more than 5
years.” (22 MLR.S.A. §2384(4)).

The Court held that the statute
did not require a specific intent,
only a “general intent to perform
the prohibited act.” The indict-
ment adequately charged the
offense and the absence of the word
“intent’”” did not render the
indictment defective,

The Court refused to hear
defendant’s claim that the entry of
the guilty plea was censtitutionally
defective since no motion had been
previously filed to withdraw his
plea as is required. State v. Kidder,
302 A.2d 320 (Supreme Judicial
Court of Maine, March 1973).

COMMENT: The language of 22
M.R.S.A. §2384 [4] quoted above
has been repealed and replaced by
a new section 2384. See September
1973 ALERT, p. 2.
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