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OCTOBER 1973 

CRl,MINAL DIVISION 

/ MESSAGE FROM THE 
ATTORNEY GENERAL 

JONA.LUND 
I am pleased to announc_e that (his issue 

of ALERT marks the beginning of our 
fourth year of publication. -We qppreciate 
the favorable reception /that we have 
received over the p_ast three years from the 
criminal justice community ahd we hope to 
continue providing a valuable service. In 
early 1974, we will be approaching__t;he lfgis~ 
lature for funding to make the Law 
Enforcement Education Section _<i per­
manent part of the Attorney Genernl's 
Office. - ~ 

This issue9f ALERT is largely devoted to 
_ an index of all cases .summarized in ALERT 

since the previous index ih the October L972 
ALERT. A discussion of expungement of 
arrest records and pro~edures---for handling 

, impaired persons appears in the FORUM 
· column. . 

I would also like to announce that,this 
office will publi~h the fir~t issue of a 
monthly prosecutor's bulletin ih Novt1mber 
1973. Since the new procescutor's btJl)ictin 
will summarize all cases_ of interest to 
prosecuting attorneys, the ALERT/will, in 

· the future, deal only with case~ qirectly 
affecting law enforcement- officers and" no 
longer with- c_ases involving such matters as 
sentencing, · habeas corpus, and trial 

. , techniques. This should enable us to include­
more cases of interest·to law enforcement 
officers than we have in the past• and should 
make the ALERT a more concentrated tool 
for law enforcement officers. 

-· ~ d Luw(-
Cl /ON A. LUND 

· Attorney General · 

MA.Ilx2B S'L'dE LIB.B.A.Ri 

FROM THE OFFICE OF 
THE ATTORNEY GENERAL 
0 F T .HE ST ATE OF M A I NE 

DEX 

October 1972 ., September 1973_ 

·, 
The following index is divided in­

to two sections-Important Recent 
Pecisions and· Maine Court :i;>eci­
sions. Each section will index the 
case summaries that ha:ve appeared 
in the- corresps:mding column of the 
ALE:_RT Bulletin_over the past year. 

categorie's have. oeen added. The 
category headings in the index­
should correspond closely to the 
category_ headings used in the 
ALERT' B.ulletins. Nevertheless, 
there. will be - some discrepancies, 
and to avoid confusion, it is 
suggested that the_ name of the 

fo · both sections, the - index is case, rather than the case summary 
broken down into several general heading, be your guidy in locating 
cazt~gories such as: Admissions and the cases in the ALERTS. 
Confessions, Fair Trial, - Pre-trial Two further features of the index 
Identification, etc. Each individuar are worthy of mention First, ~th .a . 
entry under these general categor- · few exceptions, there is only one 
ies consist_s of :three lin~s con faining entry in the index for each case. 
the follQ_wmg ~nformat10n

1
: Therefore, even though a case 

1. A brief phrase qt sentence ~igh~ have sev~ral holdings fitt~ng 
describing the nature, or holding oL/mto several di~erent categor~es, 
t?e ca~e. (Often this brief descrip- 01_1ly the most ~mport<1;nt holdm_g 
t10n wllt refer to the genentl cate- will be entered m the mdex. This 
gory heaaing). _ -, - \ ,has been done Jo ~ave ~pace and 

2. The title _and 'citation of the also because this mdex has been 
case along with 'a,:n abbreviated d_esigned not as a~ all comprehe~­
designation of the jurisdiction from s1ve re~ereuce service, but as an a1d 
which the c_ase came and the year in tq quick recall of recent decisidns. 
which it was decided. .___ -Secondly, 1the entries within each_ 

3. The month and page of the -• gener~l ca~egot;y are listed i!l the 
issue of ALERT in which the case order m whl'ch they appeared m the 
summary appears. Where a case . ALER! B~lletins · with those 
s9:mmary begins Of!- one pag~ and appearmg _m the most -· recent 
ends on another, both .pages will be - ALER Ts hsted first.-- Ther~fore, 
included. (e.g. 6~7) · · they may not be in strict chron,olog-

For the most part, the index ical_ .. order as to the time the 
category .headings will be the same decmon was rendered. 
as those in the October · 1972 issue' - ) 
of" ALERT. Only a few new · 1 Continued-pnpage 2] 



IMPORTANT RECENT DECISIONS 
- - / 

· Admissions and Confe;sions 
Voluntary confession des-pite refus-
al to sign waiver. · 
U.S. v. Devall, 462 F. 2d 137 (5:th 

-cir. 1972) • . . 
March 197.3, p. 6 . _ 

_ _.Non-custodial q'rtestioning of de-
_. fendant about accident. ~ 

State v. Crossen, 499 P. 2d 1357 
•(Ore. 1972) · 
March 1973, p, 6 

Miranda warnings not required at 
tria) for defendant who ~lects to 
testify. - ·. . · . . 
Peopl§ v. Williams, 282 N.E. 2d 503 
(Ill.· 1972) . 

_ January 1973, p. 6 

Waiver ofMira_nda warnings by re-
tarcled persons~~ · 
Copper v. Griffin, 455 F.- z<;l 1142 
(5th Cir. 1972) 
Decetnb.er 1972, p. T 
Miranda warnings_ unnecessary 
when · defendant questioned by 
private investigator. . 
People v: Mangiefico, 102 Cal. 
Rptr. 449 (CaL1972) 
November 1972,\p.2 

--- r 

. \ ~ 

Entrapment ,. -

Underoover agent's involvement in 

Plea Bargaining 
I~quiry into voluntariness of guilty 
plea 

I 
not foreclosed by denial of 

bargain. . 
Walters 

1

v. Harris, 460'F. 2d 988 _ 
(4th Cir. 1972) 
November 1972, ~- 3 
Pie-trial Identifieation 
I ' ' ~ -

Suggestive numbers-on photos did 
not taint identification.· 

- U.S. v. Counts, 471 F.2d 422 (2nd 
Cit. 1973) . 
May 1973, p. 3. 

Showing of photographs impermis-c 
sibly suggestive. . 
U.S. v. Gambrill, 449 E 2d 1148 
(D.C. Cir. 1971) . 
May 1973, p.'3. 

Line-ups, photographs and officer's 
remarks. • • . , 
United States v. Iliggins; 458 F.~ 2d­
(3d Cir. 1972) . 
December 1972, p, 6-7 

U.S. v. Zemke, 457 F.~ 2d 110 (7th _.. 
Cir. 1972) - , 
.M3:rch 1973, p. 5-6 

- 1 
Emergency entry to execute war-
rant. - .. ,_... · 
U.S. v. 1Mc;Shane, 462 F. 2d _ 5 
9th Cir. 1972) 
March 1973, p. 6 .. 

Emergency search of automobile. 
u:s. v. Ellis, 461 F. 2d 962 (2nd Cir. 
1972) . ''~ 
January 1973, p. 6 

Co-conspirator's testimony as 
"fruit ?fthe poiso~qus tree. _ . 

- Commonwealth v. Cephas, 291 A. 
2d 106 (Pa. 1972) 1 

December 1972, p. 6 > ' 

· Fruit of tl}e poisonous tree.· •··- · 
u_.s. v. ~Ison, 459 ~- 2d 884 '(91:h 
Cu. 1 ~72) : , - . -
November 1972, p. 1-2 1 

"Emergency search." y J 

People v. Smith, 101. Cal. Rptr. 893 
( Cal. 1972) . 

Search and Seizure; Arrest.::..... November 1972, p.2_ 
Generally · -People v. €lark., 68 Cal.· Rptr. 71'3 
Standing to contest search and seiz- (Cal. 1 %8) , . -
ure:, . . . No\Tember 1972, p. 2 
Brown, v. U.S., 93 S.CJ. 1565 (U.S. People v. Gonzalez, 
1973) )- 920 (Cal. 1960f 

5 Cal. Rptr. 

drug manufactm.-e. . - . -
U.S. V. Russell, 93·s.ct. 1637 (U.S .. 

May 1973, p. 2 ~November 1972, p. 2-3 
Entry to execute warrant before Fourth Amendment not applicable 

fo search by private in'{estigator. 
People v. Mangiefico, 102 Cal. 
Rptr. 449 (C2al. 197)) . 

19.73) . •. 
May 1973, p. 1-~ 

FakTpal 
Contradicting adverse .. te~timony 
and "declaration against interest". · 
Chambers v; Mississippi, 93· S.Ct,. 
1038 (U.S. 1973) .-
May 1973, p. 2 . 

Habeas Corpus· 

Unsuccessful att-ack on grand jury 
oompositiorr. · 
Davis v. U.S., 93 S;.Ct. 1577 (U.S. 
197_3) , 
May !~73, p. 2 
Attack on composition of grand 

beinfrefused admittance. ·· · 
U.S. v. Pratter, 465 F. 2d 227 (7th 
Cir. 1972) .. 

- May 1973, p 3-4 

Evidence_found -during investiga-
tive stop_for traffic viqlatio.1=1. ·~· .· 
U.S., v. Hunter, 471 F. 2d 6 '(9th Cir. 
1972) . -

November 1972, p. 2 

Abandoned property. , _ 
U.S. v. Edwtirds, 441 F. 2d 749 (Sfh 
Cir. 197H - · 

1 
~ -

Noyember 19'72, p. 1 ·~ 
May: 1973, p. 4 ·.. . Search. and S~izure ___; plain view 
Emergency search of autQmobile' doctrine . ,, . . 

t~ ~!~ i~~:tan, 468 p. 2d :1007 { 6th ~ Emerge~c.y s'eizure . after extended c· 1972) / · observation. 1 
, • 

M
ir. ·h·

1973 4 
U.S. v. Lisznyai, 470 F. 2d 707 (2nd 

arc , P· Cir.1972) ' . · \ ~ 
Right of arrested automobile owner May 1973, p. 4 -
tc;i express prefere~ce for care of Officers pee'red through partially 
personal Q.roperty. covered window aftet knocking.· 

-_ jury after convicti®- on guilty plea. 
To1let v. Henr:f.erson, 93' S.Ct. 1602 

Peovle v. Miller, 101 Cal. Rptr. US H · h 464 p 2d ·228 (9th 
.. 860 (.Cal. 1972) · · v. ens , • Cir. 1972) ' - - · 

March 1973, p. 4 March 1973, p. 5 ·, 
(1).S. 1973) /, 
May 1973, p. 2-3 :---'-~ 

Search of saddlebags ·incident to 
·defendant's arrest:· [ Continued Oll page 3]. 
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Observation of altered serial 
number on motorcycle. 
U.S. v. Zemke, 457 F. 2d 110 (7th 
Cir. 1972) 
March 1973, p. 5-6 

Limited to contraband, weapons, 
and evidence or instrumentalities of 
crime. 
U.S. v. Sokolow, 450 F. 2d 324 (5th 
Cir. 1971) 
November 1972, p. 2 

Search and Seizure - probable 
cause 

Furtive gestures - together with 
observation of open beer can. 
U.S. v. Parkham, 458 F. 2d 438 (8th 
Cir. 1972) 
January 1973, p. 6 
Search and Seizure - Stop and 
F:risk 

Pat-down of hitchhikers sleeping 
bag. 

People v. Lawler, 507 P. 2d 621 
(Cal. 1973) 
May 1973, p. 5 

Ordinary citizen informant des­
cribed armed man on porch. 
U.S. v. Walker, 294 A. 2d 376 (D.C. 
Cir. 1972) 
March 1973, p. 5 

Avoidance of officers and posses­
sion of brown paper bag do not 
justify stop and frisk. 
Commonwealth v. Meadows, 293 
A. 2d 365 (Pa. 1972) 
March 1973, p. 5 

Fleeing suspect i:fi high crime area 
at time when robberies occur. 
Richardson v. Rundle, 461 F. 2d 
860 (3rd Cir. 1972) 
March 1973, p. 4-5 

Grounds for momentary detention 
of a citizen. 

U.S. v. Nicholas, 488 F. 2d 622 (8th 
Cir. 1971) 
December 1972, p. 7 

Defendant appearing intoxicated 
and departing from place of ill 
repute. 
U. S. v. Davis, 459 F. 2d 458 (9th 
Cir. 1972) 
November 1972, p. 1 

Self-incrimination 

Use immunity statute sufficient to 
compel testimony. 
Kastigar v. U.S., 92 S. Ct. 1653 
(U.S.1972) 
November 1972, p. 3 
Statute requiring defendant to 
testify before other defense wit­
nesses unconstitutional. 
Brooks v. Tennessee, 92 S.Ct. 1891 
(U.S. 1972) 
November 1972, p. 3 

MAINE COURT DECISIONS 

Admissions and Confessions 
Miranda warnings given by Maine 
officer in Oklahoma. 
State v. Young, 303 A. 2d 113 (Me. 
1973) 
August 1973, p. S 
New procedure relating to admissi­
bility of confessions. 
State v. Collins, 297 A. 2d 620 (Me. 
1972) 
April 1973, p. 5-6 

Appeal 

Failure to lay foundation at trial 
level. 
State v. Gamage, 301 A. 2d 347 
(Me. 1973) 
May 1973, p. 6 
Harsher sentence imposed at trial 
de novo not unconstitutional. 
State v. Keegon, 296 A. 2d 483 (Me. 
1972) 
February 1973, p. 7-8 

Argument 

Impermissible prosecutorial com­
ment. 
State v. Tibbetts, 299 A. 2d 883 
(Me.1973) 
May 1973, p. 5 

Crimes and Offenses 
Threatening Communications -
jailed defendant's threat to police 
officers. 
State v. Hotham, 307 A. 2d 185 
(Me.1973) 
September 1973, p. 12 

Assault and Battery - abandon­
ment of and threat to kill 
baby-"high and aggravated." 
State v. Smith, 306 A.2d 5 (Me. 
1973) 
September 1973, p. 12 

3 

Assault and Battery - circum­
stances which make sexual ad­
vances "high and aggravated." 
State v. Towers, 304 A. 2d 75 (Me. 
1973) 
August 1973, p. 6 

Receiving stolen property - insuf­
ficient proof of possession. 
State v. Dall, 305 A. 2d 270 (Me. 
1973) 
September 1973, p. 12 

Crimes and Offenses 
Concealing stolen property _ 
interpretation of "knowing it to be 
stolen. 
State v. Beale, 299 A. 2d 921 (Me. 
1973) 
April 1973, p. 5 

[ Continued on page 4] 



Rape - "by force" includes 
threatened force. 
State v. Mower, 298 A. 2d 759 (Me. 
1973) 
April 1973, p. 6 

Manslaughter - In murder trial, 
no evidence of provocation needed 
for manslaughter conviction. 
State v. Heald, 292 A. 2d 200 (Me. 
1972) 
December 1972, p. 7 

Discovery 

Defendant's motion for discovery 
must have proper foundation. 
State v. Cloutier, 302 A. 2d 84 (Me. 
1973) 
June -July 1973, p. 6-7 

Evidence 

Expert opinion. 
State v. Thomas, 299 A.2d 919 (Me. 
1973) 
May 1973, p. 5-6 

Spontaneous statement exception 
to hearsay rule. 
State v. Ellis, 297 A. 2d 91 (Me. 
1972) 
February 1973, p. 8 
Sufficiency of circumstantial evid­
ence in assault trial. 
State v. Haycock, 296 A. 2d 489 
(Me.1972) 
February 1973, p. 7 

Fair Trial 

Special interrogatories to jury. 
State v. Heald, 307 A. 2d 188 (Me. 
1973) 
September 1973, p. 12 
Pre-trial newspaper articles not 
prejudicial. 
State v. Berube, 297 A. 2d 884 (Me. 
1972) 
February 1973, p. 8 
Incompetence of counsel. 
State v. Burnham, 296 A. 2d 689 
(Me.1972) 
February 1973, p. 7 

Evidence required before continu­
ance will be granted for securing of 
witnesses. 
State v. Curtis, 295 A. 2d 252 (Me. 
1972) 
November 1972, p. 4 

Guilty Plea 

Waives right to object to all non­
jurisdictional errors oflaw. 

Cunningham v. State, 295 A. 2d 
250 (Me. 1972) 
November 1972, p. 4 

Indictments -· Generally 
Challenge to information. 
Eaton v. State, 302 A. 2d 588 (Me. 
1973) 
June-July 1973, p. 8 

"Feloniously" a word of procedure. 
Dow v. State, 295 A. 2d 436 (Me. 
1972) 
April 1973, p. 6 

Indictments - Specific Offenses 

Breaking, entering and larceny in 
the daytime. 
State v. Lerman, 302 A. 2d 572 
(Me.1973) 
June-July 1973, p. 7-8 
Breaking and entering with intent 
to commit felony or larceny. 
State v. Mihill, 299 A. 2d 557 (Me. 
1973) 
May 1973, p. 5 

Instructions to Jury 

Misleading self-defense instruc­
tions. 
State v. Brown, 302 A. 2d 322 (Me. 
1973) 
June-July 1973, p. 7 

"Intent to deprive permanently" -
and "reasonable doubt". 
State v. McKeough, 300 A. 2d 755 
(Me. 1973) 
April 1973, p. 5 

Pre-Trial Identification 

Counsel not required for pre-trial 
photo identification. 
State v. Niemszyk, 302 A. 2d 105 
(Me. 1973) 
August 1973, p. 5 
Pre-arrest lineup through one-way 
mirror. 
State v. Northup, 303 A. 2d 1 (Me. 
1973) 
June-July 1973, p. 8 
Pre-arrest identification involving 
one-way mirror. 
State v. Boyd, 294 A. 2d 459 (Me. 
1972) 
December 1972, p. 7-8 

Search and Seizure - Arrest 
Search warrant obtained as result 
of radiographic scanning. 
State v. Gallant, 308 A. 2d 274 (Me. 
1973) 
September 1973, p. 11-12 
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Probable cause for drug arrest. 
State v. LeClair, 304 A. 2d 385 (Me. 
1973) 
August 1973, p. 6 

Signed consent after Miranda 
warnings. 
State v. Niemszyk, 303 A. 2d 105 
(Me. 1973) 
August 1973, p. S 
Palm print of defendant lawfully in 
custody. 
State v. Inman, 301 A. 2d 348 (Me. 
1973) 
May 1973, p. 6 

Object in plain view as probable 
cause for a second search warrant. 
State v. Berube, 297 A. 2d 884 (Me. 
1972) 
February 1973, p. 8 
Search of automobile at scene of 
accident. 
State v. Richards, 296 A. 2d 129 
(Me. 1972) 
December 1972, p. 8 
Objects seen in plain view with aid 
of flash light after reasonable 
suspicion of criminal activity. 
State v. Stone, 294 A. 2d 683 (Me. 
1972) 
November 1972, p. 3-4 

Sentencing 
25-50 years for armed robbery not 
cruel and unusual. 
Cunningham v. State, 295 A. 2d 
250 (Me. 1972) 
November 1972, p. 4 

Venue 
Fact hearing not required for every 
change of venue motion. 
State v. Pritchett, 302 A. 2d 101 
(Me.1973) 
June-July 1973, p. 7 

Different verdict for each defend­
ant out of same transaction. 
State v. Devoe, 301 A. 2d 541 (Me. 
1973) 
May 1973, p. 6 

Venue established by circumstan­
tial evidence. 
State v. Dyer, 301 A. 2d 1 (Me. 
1973) 
April 1973, p. 6 
NOTE: Due to a printing error, the 
name and citation of this case were 
not printed in the ALERT after the 
summary. 

[ Continued on page 5] 



·FORUM 
· This -- column· is - design-ed to 

provide information on the various 
_ aspe-cts of law enforcement that do 
not readily , lend - th.emselves to 
treatment in an extensive article. 
Included will be comments from 
the Att.omey General's staff, sliort 
bits of legal and non-legal advice, 

:.announcements, and questions and 

persen may inflict harm upon custody are deemed by statute, to be 
himself' or others, and w hetner acting rrl the course of their official 
assistance is required for the duty and consequently will not be_ a. 
person's welfare. Two bills recently ,criminally of· -civilly 1iable. for 
enacte_d by the Main·e legislature - resµ1ting -inj11ry. The taking'_ of a 
Public Laws 1973, Chapter 566 and person incapa_citated by alcohol' 
Public.Laws 1973, Chapter S§Q - into protective custody is not to be .... 
provide some- guidance on. this considered · an arrest nor is' any 
matter and indicate that the offi- entry or record to be made 
cer's course of action will Jargely indicating that such person has 
depend upoti: whether the person is been arrested or charged· with a 
''intoxicated" or "incapacitated by crime. 

·alcohol." --- - • · Although - the new legislation ' 
j.\.n "intoxicated person" is -one·· does -not specify what action an 

whose mental or physical function- officet\should take witli respect to 
ing is substantially impaired as x · persons foµnd undet the influence 
result of the, use of aJcohol. ff the/ of dtugs, i~ is often d_ifficult to tell 

_ officer comes upo-p_ such .a person 
1

• whetl;ier a person is under- the 
/ who ~ppears to be m nee4 of help; 

1 

influence of alcohol or drugs. 
and if the person consents to the Therefore, when an officer comes 

· help, then ~he officer may take the upon a person who ts · under- the 
person to his horne, to-an approved influence of some stimulant, but 
public or private facility- for the_ the officet doesn't' know what, ff is 
treatm~nt 6f · akohol and drug suggested -that the officer follow the 
abuse, or to some oth~r health..--c procedures outlined -above. 

-answers. Each law enforcement 
officer is encouraged to send in any 
questions, problems, advice or 
anything e)se that he thinks is· 
worth sharing with the rest.of(the 
criminal justice community . . · · 

Question -- -

__ When a law enforcement officer 

. facil~y. Although: the office~ i_s .not- -- -
reqmred {o take such action, he -Although law enforcement· offi-

. comes upon a:'person_who appears 
to be m~ntally disturbed, Under the · 
influence of alwhol or drugs, or.­
possibly attempting suicide, --should 
the officer arrest the person, take 
the person into .protectiv~. custody, 
or take sofue lesser action? · 

should render appropriate assist- cers _ may suspect that their 
· ance in all situations in which the -eompliancewith the new legislation 

. / - person is in rieed of aid. Of course, may substantially overload law en-
wlien the offi~er comes upon a f9rcement manpciwe_r, it is antid" 
person who is intoxicated but who pated that Emergency Service Pa­

A. Person appears to be under does not require assistance, the trols established under-this legisla-

Discussiori -· 

1 (the influence of alcohol or drugs. officer is .justified in taking no tion will assume · much of the 
· Under orqinary circumstances, thtl action./ burden for implementation of the 

officer should refrain from arrest- _ new proc'edure. · 
ing a· pers\m he discovers to be A person "incapacitated by al-

1 
Before July 1, 1974, when the re-

,under thP i·nflu·ence of alcohol or cohol" ;s one who as a r·e--sult of the - - ' .' .. · 'peal of.the Public intoxication and 
.drugl Except in the case of an i]J.di- use o~ ~Jcohol, ~s unco~scio~s. or disturbance _ Law -(17 M.R.S.A. 
vidualwho is under the influence of has h1s Judgment oth r i s 1m · 

1
., _c.· • _e w se O - ~20_ 01) goes in_to effect, futther 

barbituates in a public place (see 22 pa_r_e~ Jhat h~ is. mcap.abl~ of/ gw.delines to assist law enforcement 
~ .M.R.S.A., § 2215), it is not·a crime ~eahzmg a~d makmg a ~at10nal personnel in the implementation of 

to be under the influencyof drugs. Judgment with respect to his nee_d the Alcoholism and Intoxication 
Furthermore, althcmgh officers for . treatment,_ The -officer. 1s . -Treatment Act are expected to be 
may presently arrest for intoxica~ reqmre1 to take such a p_erso~ mto published in the ALERT avd by -the -

, tion, effective July 11 1974 it will no - pro~~~tive custody an~_bnng h!m to Office of_ -4-lcoholism' and Drug 
longer be. a crime to be found intox- an approved - public t£eatlll-€nt Abuse Prevention 

__ Jcated in a publi~ place. Even until facility", or, if none is feadily avail- · · 
that date offi1cers should etnploy the able, to an-emergen¢y medical ser- B, __ Person who appears mental-

., power of arrest for intoxication only vice customarily used for incapacit- ly disturbed or who attempts sui­
·-~ as a last resort, since it is the' ated persons. · ln /d9ing so, the cide .. A law enforcement officer who 

declared _public policy of the State officer must make every reasonable _.comes upon a person who appears 
that intoxicated persons not be effort to protect the person's health to be mentally disturbed should not 
subjected" to criminal prosecution ancl safety. ' _. arres.t the person unless he or she 
solely for' their ~onsumption of -- An officer who takes a pt;rfm J~~. . has committed a criminal offense . ..:•1 

al?o_hoL . - , -- , _capacitated by alcohol foto protec- (See ALERT, July. August, and . 
J Whether the officer should fakt:; -~tive.1custody"i_s entitled by statut~ to September l 971 on Arrest). Sfoce 
the person into protective custody, take rteasonable- steps to protect I the .cohdition: of being ·'"mentally-. 
take some 1esser form .of action or himself. Moreover, offic;ers who, in · diSturbed" does not constitute a 
take-no action at all-rests 'in the compliance with :22 M.R.S.A., crime, an arrest is not warranttcl. 
sound discretion of the ·officer and §7118 or 22 M.R.S.A. 1§1372, assist . Likewise, because attempted _sui- -

· depends upon't_he degree of intox~ ~ intoxicated persons or take persons cide-is not a C!!m~, the officer may. 
• icatio-n, the likelihood that the _incapacitated by alcohol irtto [Continued on page 6] 
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not arrest a person who ·has at­
tempted to take his own1ife. 

When a -person has attempted 
suicide, th,e officer should'ptomptly 
notify medical authorities (since in 
addition to possible physical injury 

designated hospital: Since this records referring to person's arrest. 
procedur~ is used · only>: for The information must actually be 
extremely serious case~, and since a. physically destroyed ot obliterated. 
penalty is imposed-by 34 M.R.s.A·., Question 2 
§2259 upon any . person who What procedures should law 

/the person is _highly likely to be­
menta,ly -unstable . or · ill) - and 
immediate family. To prevent 1 

further suicide attempts: the,officer 
sh9uld take the iµdividual into pro­
tective pustody until custody can ]Je 
transferred to medical authorities 
or to the family. 

.willfully causes . the unwarranted·, enforcement agencies follow under 
hospitalization oran in1lvidual, the 16 M.R.S.A. §600 with re ard to 
offic~r should utilize _this procedure references t~ arrest appea~tig on \ 
ot1ly m the most se_nous. cases and\ investigative and communication - i 

only after consultat_ion with la~ ~n- records fingerprint cards and - ·· 
forcement -or medical authorities. h t r' h ?-- , p o og ap s. 

,id :!<- * -
Answer· 

Situation: The exact language of the statute 

Whether an officer should take In 1969 the Maine -Legislature 
any action .at .all. and .what -action _ pass~d a law, 16 M.R.S.A. ~600, 

1 

he1 shou_ld take, with respect to a relatmg to the expungement of rec­
person who seems "mentally dis- ords of arrest. The law reqtrires any 

is: · · 

·"Upon the receipt of the certified 
copy, each agency shall expunge 
from its records, excluding invest✓ 
igative_ .and communication rec­
ords, fingerprints a.nd photo-

- turbed" depends upon the__ likeli- law enforcement agency having rec­
hood that t~e person may harm ords of a person's arrest or 
himself or others. If the person detention __ to expunge from its 
poses little threat of harm, the offi- records1 any reference to the arrest 
cer may take no immediate action, of the person on that charge upon 
although he may wish to netify the receiving notice thatthe nerson (1) 
individual's family. If the officer has been-acquitted of that charge,. 
believes that the person may harm _ or (2) has had th~ charge against 
himself or others, he should tak'e him dismissed b} any court. The 
the person into pvotectiye custody. statute excludes from expungement 

-. graphs, any reference to thf ar­
rest of the person on that 
charge." (emphasisadded) --
This language is _clear and un-

equivocal. The Legislature intend­
ed that the named records not be 
sabject to expungement: Therefore, 
these records may be used for in- ' 
vestigation of crime or any other 
legifonate purpose ,even . though 
these r.ecords. may .contain :nota­
tions of an individuals arrest for a 
crime for which he was acquitted or 
for which the charges against him 
were dismissed. 

If the officer comes upon a -
person whoin he believ~s is 
mentally ill and who poses a 
likelihood of serious harm to him­
self or others, the officer may elect 
to pursue an emergency procedure 
for the involuntary'hospitalization . 
of the individual. Pursuant to 34 
M.R.S.A., §2333 (1) (see. Public 
Laws 1973, Chapt½r 547, §19), if the 
officer believe_s /that the person 
poses a substantiahisk of physical 
harm (1) to himself as manifested 
by evidence of threats .· of, or 
·attempts at suicide or serious 
bodily harm, or (2) to other persons 
as manifested by I evidence of 
homicidal. or other' violent behavior 
or evidence that others are placed 
in reasonable fear of violent 
behavior and serious physical 
harm, _ he ' may · make written 
application, stating that the iridivi- -
dual is mentally ill and poses a like­
lihood of serious harm .. The appli- · 

.- cation should be made to a public 
_ or private hospital, instit~tio~, or 
· mental health center equipped to 
provide in-patient care and treat-

. ment for the mentally ill. When 
properlyendprsed by a proper judi­
cial_ officer, the) application will 
authorize a health or law enforce­
ment officer to take the i,:>erson to a 

investigative and communication 
records, fingerprints, and photo­
graphs._ 

Question l 

What does 16 M.R.S.A. §600 
mean when it says. that a law 
enforce,nent agency must expunge 
from its records any ~eference to 
the arrest of individuals who · are 
either a;cquitted of charges or have 
the charges against . them dismiss~ 
ed? -. 

Answer 

• • • • •
1 

• •. ,..-:c, 11.- .. . . .! 

· C-0.mme,n.ts directed toward tie 
en.t of ih(~ ·• hul(etin · ari( 
J?/ifii,M . coptaei · the. Law 

C:£Jnforc;ement ;.Etlucati<m- \Section, ·· 
Criminal . Diviii(!!!.';: Dq,artnymt''·fif. 

"-tit Attorney Genetqlt .rSta¥e ~ouse, · .. 
,A_'Ugu~ta'. ~'f, - · · ·- -

1/ ALERT 
The w01-d expynge . means- tQ _ lliti matw «mufolii;Hh thi•~~ll•ti~.i.'1riieoded 

permanently destroy or obliterate. fQr theu•~ at11Unform•tlon9f all t~oinvol1ed'l~'lha . 
Therefore, when a-law enforcement l!rit!ii11a!Juati()uy11f1111;·Not!Yn1:ietit.ia,n«1helllin 111 to __ 
agency receives- a -certified co'p,y of ·. ti~_nq_natnied -:,an otti~-'1 opt,doo or W""•io11.qt · 

· p~lllJ ~~ !be ,Mtomey- Genel'III . o, any '.~th~r hsw_ . 
the docket entry of acquittal or iiiltoroem•m:cit!ici11I ot th_• st-.!e _9t Maine ~n1eaa"-: 
dismissal from the clerk .of courts, .fllpniatlyeo1nd1ca~d. 

the agency must-permane:titly des::. 1" 

troy or obliterate from its records 1 /\Anycdii.,;g. in JIIIAIOl)net or mang, in--«fa'reaa o/ J ' 
any reference to the arrest of the ,~i9!1l jle111onnal shoul(! "· ,"'Portlld IC thia office 
perspn on that charge. This_applies lln\!'ed~ll1e•Y· -- · · 

to all records except investigative Jo,nA.Ll!Qii At.tomeyaei,eral 
and communication records, fin-,· Richald,S.C4hell'- · l)eputyAit1?ri;reyQanere1 , 

· . In Char"9'0f.! .. awEnforo•111•nt-
gerp rin ts, and photograQ._hs. John N. FeldloQ c: __ Olrel::tor, t:.itl'f Enforcement 

_._._ Education SectiQn 
It should be-noted that a law en- 'Pitted .. Qoral')ilea ·. Aa•'tAttomey.Gane.-.1 

forcemenf agency does riot comply 'Michael 0. Saitzing•r - A•flAtto,rrtey(lenara_l 

wnh this statute by merely refusing . · · : 
to. di"sclose· i·ncormati'on 

1
.n . the ·Thiapu!letin ia f,!indad by II grant from the Maine uw 

1 1 En.fon:emanf Planning and :Aashitfnce Agency. · 

6 

\ 




