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light to pierce the nighttime 
darkness does not transform his 
observation into a search. Re~ 
gardless of the time of day or 
night, the plain view rule must b,c 
upheld where the viewer is 
rightfully positioned, seeing 
through eyes that are neither ac
cusatory nor crimina11y investiga
tory. The plain view rule does not 
go into hibernation at sunset." 
Marshall v. U.S .. 422 F.2d 185, 
189 (5th Circuit Court of Ap 
peals, 1970) 

In another case, an officer 
stationed himself in a field about SO 
yards from the defendant's house 
and with the aid of binoculars, 
watched the activities of the 
defendant, a known liquor violator. 
The officer observed the defendant 
placing two large cardboard boxes 
(each of which contained six gallons 
of untaxed whiskey) into a 1961 
Buick. The liq ti.Or was later found 
in the car while it was being ope'"" 
ated on a public street bv another 
person. The court held ·· that the 
officer's use of binoculars to 
observe defendant's activities did 
not constitute an illegal seate;h. 
U.S. v. Grimes, 426 F.2d 706 (5th 
Circuit Court of Appeals, 1970). 

Courts have also held that it is 
not a search if a law enforcement 
officer looks through an open door 
or window and observes evidence 
lying in the open. An example is a 
case where an officet was - invest
igating a complaint that mechanic 
al work was being <lone on a car on 
a public street in violation of 
law. Tl1e officer observed several 
young men gathered around tv--10 
cars, one of which was a oartiaHv 
stripped late model car, pa;ked in a 
garage. As the officer approached 
in his police car, one of the youths 
dosed the garage door. The officer 
was in the vicinity again four da_vs 
later and saw the garage door open. 
He observed from the street that 
the late model car had been com .. 
pletely strippe? ~nd fo!t the f~ont 
plate was m1.ss11~g. 1 he oft:cer 
checked hls list of 
and found that the 
reported rnissing. F3ased 
information the officer c-htah:td a 
searcl1 W*artant, arid 
was convicted of 
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This concludes our discussion of 
the six basic requirements of the 
plain view doctrine. It is important 
for the officer to realize that in 
order to justify a warrantless 
seizure of an item of evidence under 
the plain view doctrine, aB six of 
these requirements must be met. 
If any one of them is not met, and 
the officer cannot justify the seizure 
under any of the exceptions to the 
warrant requirement, the courts 
will consider it an illegal search and 
seizure, and anything seized will be 
inadmissible in court. 

* * * 

MAIN"E COURT 
DECISIONS 

Note: Cases that are cori.sidered es
pecially important to a particular 
branch of the law enforcement team 
will be designated by the following 
code: J - Judge, P ·· Prosecutor, L -
Law Enforcement Officer. 

Search and Seizure-Consent; 
Pre-Trial Identification L 

Defendant was convicted of rob
bery. Followingabank:robbery, pol
ice discovered a car registe:·ed to a 
Mrs. Bailey near the bank. While at 
her apartment, the police requested 
permission to search beca,ise she 
appeared extremely nervous. This 
search disclosed three men who 
resembled the description of the 
robbers. The police then gave Mrs. 
Bailey the lvfiranda warninr.:s and 
obtained a signed release to ·search 
the apartment for evide:c.ce. 
then discovered gum:, disguises 
stolen money. Mrs. Bailey testified 
that she did ·not consent to first 
search. 

The question on appeal was 
whether the first search, assuming 
it to be ilJegal., tainted the later 
conset~t search. Defendant argued 
that the circumstances surto!..md. 
ing the first search and resulting 
pressure put to be2,r en Mrs. Bs.iley 
.... tl1e feat of being irnnlicated a.nd 
arrested-· prevented~ from 

knowingly and voluntarily consent
ing to a warrantless search. 

The court noted, however, that 
Mrs. Bailev received the Miranda 
warning a11d signed a consent form. 
These facts established that Mrs. 
Bailey knowingly relinquished her 
rights. The remaining issue was 
whether the consent was a product 
of coercion or duress. A close 
examination of the record dis
closed that Mrs. Bailey consented 
because she believed the search 
would demonstrate her innocence. 
The court, however, expressly dis
approved of an officer's statement 
that Mrs. Bailey would be "taken 
downtown" if she did not consent 
to the second search. This tactic, 
the court said, could easily have 
made the consent involuntarv if the 
other factots had not been pr~esent. 

Another issue developed out of a 
showing of nine photographs to 
employees of the bank that was 
robbed. These photos were shown 
to them by a Maine State Police 
officer after he h,id signed a 
complaint against the defendant, 
and three employees identified 
defendant's photo. The Court held 
., t .. C, ' t . . +•,-- , .. tna. pre-tna1 pno o 1cten,mcanons 
do riot con:1e under the Wade 
C}illlert RJJ.le and need not be 
conducted in the presence of de
fense counsel. 

({.A fair) 1neani.ngful identifica
tion confrontation at trial re
quires that defendant be able to 
recon:,ltLJct a pretrial confronta
t;(m so that he may expose any 
untair11ess tl1at occurred at the 
pretria:i lineup '" 

The re,~ord in this case demon
strates that appellant v:,ras able to 
oft~sr into evi(ie11ce tl1e ohotos 
u.sed i:n the identiftcatio~. He 
w,ic:. to •:':licit from the wit 
nesses and the officer conducting 
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Admissions and Confessions L 

Defendant was convicted of rob
bery. He had participated in a bank 
robbery in Maine. As a result of an 
alert issued by tht Maine State 
Police Department, defendant was 
apprehended and incarcerated in 
the State of Oklahoma. Two Maine 
State policemen were dispatched to 
Oklahoma to return the defendant 
to Maine. Defendant waived 
extradition. 

One detective read the "Miranda 
w aming'' to the defend ant. He also 
informed defendant that he was a 
Maine Police Officer who was to 
return him to Maine and stated 
that he wished to ask him some 
questions. Defendant consented to 
the interview and in the course of 
questioning, gave the police a 
confession and a detailed history of 
the events leading up to and 
following the robbery. On the basis 
of this and other evidence, 
defendant was convicted of robbery 
and appealed. 

One basis for the appeal was 
defendant's claim that the Maine 
detective did not fully inform him 
of his status in Oklahoma; that he 
was not an Oklahoma police 
officer. The court said that 
whenever a police officer, acting in 
such capacity, interrogates one sus
pected of a crime he is required to 
inform such suspect that (A) he is, 
in fact, a pol.ice officer, and (B) he is 
conducting the interrogation in 
such capacity, even though he is, in 
fact, outside the jurisdiction in 
which he can make arrests. The 
reason for this is because question
ing by a "private citizen" not acting 
as a police officer is subiect to less 
restrfotions than questioning by a 
police officer. Here defendant was 
given a clear and comprehensive 
explanation of his Fiftfi Amend
ment rights arising from his being 
questioned by a police officer. No 
claim is made that defendant did 
noi understand the explanation 
given him. Full compliance was had 
with Jvfiranda Vi Anzona, 384 U.S. 
436 (1964). State v. Young, 303 
A.2d 113 (Supreme Judicial Court 
of Main,';, rvlarch 1973). 






