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SEARCH OF PREMISES 

In the main article df last 
month's ALERT we left off with a 
discussion of the permissible 
search of the person of an individ­
ual incident to his arrest. We con­
tinue now with a consideration of 
the permissible search of premises 
incident to the arrest of an individ­
ual. It should be stressed at the 
outset that the law enforcement 
officer's conduct in this area is 
governed by the rule of the U.S. 
Supreme Court decision in Chimel 
-v. California. We will therefore re­
peat the quotation from the 
Chime! case which bears on the 
search of premises incident to 
arrest: 

"And the area into which an 
arrestee might reach in order to 
grab a weapon or evidentiary 
items must, of course, be gov­
erned by a like rule. A gun on 
a table or in a drawer in front 
of one who is arrested can be as 
d_angerous to tht:) arresting of­
ficer as one concealed in the 
clothing of the person arrested. 
There is ample justification, 
therefore, for a search of the 
arrestee's person and the area 
'within his immediate control'­
construing that phrase to mean 
the area from within which he 
might gain possession of a 
weapon or destructible evi­
dence." (395 U.S. 752, 762-63). 

It is not possible to derive from 
this quote definite guidelines as to 
how large an area around an ar­
restee is "within his immediate 
control" and is therefore subject to 

search by an officer. This deter­
mination depends on several fac­
tors such as the size and shape of 
the room, the size and agility of 
the arrestee, whether the arrestee 
was handcuffed or otherwise sub­
dued, the size and type of evidence 
being sought, the number of people 
arrested, and the number of of­
ficers present. The following case 
summaries should give some idea 
of how courts have recently treat­
ed this question of permissible 
area of search incident to arrest. 

In a case dealing with the ques­
tion of the area within a defend­
ant's reach, officers went to the 
defendant's trailer home to arrest 
him as a participant in an armed 
robbery. They found him lying in 
bed. One officer immediately 
searched under the blankets for a 
gun as other officers attempted 
to subdue the defendant, who was 
resisting. Two revolvers were 
found in a box at the foot of the 
bed. The court held that this was 
within the area of defendant's 
reach and that the revolvers were 
admissible in evidence. People v. 
Spencer, 99 Cal. Rptr. 681 (Court 
of Appeal of California, 1972). 

It is clear that if a person is 
arrested out of doors, a search of 
that person's home or apartment 
cannot be justified as incident to 
the arrest. Thus, in a case where 
the defendant was arrested in his 
back yard and the arresting of­
ficers then went up to his apart­
ment and searched it, the evidence 
found in the apartment was in­
admissible. The court held that 
such a search as incident to arrest 
was unreasonable as extending be-
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yond the arrestee's reach. Frazier 
-v. State, 488 P.2d 613 (Court of 
Criminal Appeals of Oklahoma 
1971). ' 

However, if it is necessary for 
a~ arrested person to go into a 
different area of the premises from 
that in which he was arrested, the 
officer, for his own protection, 
may accompany him and search if 
necessary. A case illustrating this 
point involved an arrest under 
warrant for conspiracy to commit 
extortion. The arrest took place 
early in the morning and the ar­
rested person was in his bed­
clothes. One of the officers sug­
~ested that the defendant change 
mto street clothes before leaving 
for the station. The defendant 
agreed and went to his bedroom 
followed by the officers. As the 
defendant went to a chest of 
drawers to obtain clothing, one of 
the officers searched the drawer 
and found a blackjack and several 
other weapons. The defendant was 
convicted of illegal possession of a 
blackjack. 

The court held the search was 
lawful. 

"Certainly, if immediately after 
a lawful arrest, the arrestee 
reads the arrest warrant and 
without coercion consents to go 
to his bedroom to change into 
more appropriate clothing, the 
arresting officers - incident to 
that arrest - may search the 
areas upon which the arrestee 
focuses his attention and are 
within his reach to gain access 

(Continued on page 2) 



to a weapon or to destroy evi­
dence." Giacalone v. Lucas_; 445 
F. 2d 1238, 1247 (6th circuit 
Court of Appeals, 1971) 

Search of Persons Other Than 
the Arrestee 

Often, when an arrest is made, 
there are other persons in the 
vicinity besides the arrested per­
son. If a potential accomplice of 
the arrested person is located on 
the premises where the arrest was 
made, it has been held that police 
may search the area within the 
accomplice's immediate control. In 
such a case, two defendants were 
arrested in their apartment. The 
arresting officers then noticed 
two men lying on two couches in 
the living room. A gun and am­
munition had already been found 
on the premises and the officers 
did not know the identity of the 
other two men. One officer di­
rected the two men to stand and 
another officer searched two end 
tables near the men. The officer 
found obscene materials. 

The court held that the search 
was reasonable for the protection 
and safety of the officers. Not 
only had weapons already been 
found in the apartment but it was 
reasonable to assume that the two 
men were accomplices of the ar-
rested person. ~ 

"Both men had apparently been 
sleeping in the Portela apart­
ment and were likely relatives 
or intimate friends of the Por­
telas. Since they were both in 
full view of Portela, who had 
already been placed under ar-• 
rest, it would be reasonable for 
the agents to assume that if 
Portela had signalled the two 
unidentified men, they would 
have been able to reach over 
and draw a weapon out of the 
end tables." U.S. v. Manaritc., 
314 F. Supp. 607 (U.S. District 
Court, Southern District of 
N.Y., 1970). 

SEARCH OF OTHER AREAS 
OF THE PREMISES 

Under the rule of the Chime! 
case, an officer is not allowed to 
search any other areas of the pre­
mises except the limited area in 
which the defendant was arrested. 
There may, howewc:r, be circum~ 

stances justifying an officer's go­
ing into other areas to merely 
look around. For example, an of­
ficer, for his own protection, may 
look into other rooms, to see if 
other persons are around. Also, he 
may have to go through other 
rooms in leaving the premises. 
These movements of the lav,1 en­
forcement officer are not consider­
ed searches because the cfficer is 
not looking for weapons or in-• 
criminating evidence. N everthe­
less, if an officer observes such 
evidence lying open to view, he 
mav seize it. and it will be ad­
mis'sible in c~urt under the "plain 
view" doctrine. 

In a bank robbery case, the 
defendant was arrested in his girl 
friend's apartment. At the time of 
his arrest, the apartment was dark 
and the defendant was nude. One 
of the officers went to get doth• 
ing for the defendant and foui1d 
two jackets of the type that had 
been described as having been 
worn by the bank robbers. On the 
way out of the apartment, one of 
the officers turned on the kitchen 
light so he could see his way. On 
the floor was revealed money from 
the robbery. 

The court held that both the 
jackets and the money ·•.vere ad-· 
missible in evidence. Finding no 
violation of the Chime! rule, the 
court said: 

"Since they were bound lo find 
some clothing for Titus rather 
than take him nude to FBI head­
quarters on a December night, 
the fatigue jackets were proper­
ly seized under the 'plain vie,N' 
doctrine. Welch was entitled to 
turn on the kitchen lights, both 
to assist his own exit and to Stce 
whether the other robber might 
be about; when he saw the 
stolen money, he was permitted 
to seize it. Everything the 
agents took was in their 'plain 
view' while they were where 
they had a right to be; U1ere 
was no general rummaging of 
the apartment ... '· U.S 11• Titus, 
445 F. 2d 577 (2nd Circuit Court 
of Appeals, 1971). 

In another case, officers ar­
rested the defendant in a denti:st's 
office for robbery of a liqum· 
store. They went into other rooms 
of the dentist's suit;:, to Iook fo,· 
pos,,iblv dar,g1c·rnuc' pe:rsons a:nd 
fou~d ; stol~n""bot±k of whiskf,y 
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in plain view in the dentist's labor­
atory. 

The court held that the bottle 
of whiskey was admissible in evi­
dence. The officers had no way of 
knowing wbo else might be on the 
premises. They were justified in 
conducting a search of the suite to 
assure themselves that no hostile 
and possibly dangerous persons 
were hiding in othET rooms. The 
bottle of whiskey was in plain 
view· in the dentist's laboratory 
and there was no mridence that the 
offic(-::rs engaged in any general 
search of the premises beyond 
that necessary to find any other 
persons that might have been 
present. U.S. ,J Mzllcr, 449 F. 2d 
974 (District of Columbia Court 
of Appeals, 1971). 

OTHER REQUIREMENTS 
FOR A VALID SEARCH 
INCIDENT TO ARREST 

Arrest t\1.ust Be Lawful 

In our discussion up to this 
point, whenever we have spoken 
of search incident to arrest, it 
has been assumed that the arrest 
was a lawful arrest. This point de­
serves to be emphasized because, 
if the arrest is not lawful, the 
search incident to tha.t arrest will 
automatically be held unlawful by 
the court, even if all proper pro" 
cedures are followed in conducting 
the search. It the:refore becomes 
very important for the law en­
forcement officer to both know 
and carefully comply with the 
laws of arrest. A detailed discus­
sion of the law of arrest in Maine 
ca~ be found in the July, August. 
and Septt:rnber 1971 issues of 
ALERT. Every officer is strongly 
advised to review those issues if 
he is not dear on any aspect of 
the law of arrest. 

Search Must be Contemporaneous 
With Ar:rest 

A search made inddent to ar­
rest is ,i.ot reascna.bfo unless it 
is In_ade conte1r1porar1eouslJr ·w'!tl1 
the ar:resL To he contemporarif,­
ous, a search. must be conducted 
as close in time to the arrest as 

!f:a~;:a~H1~;11
fh ;~\~~!;:l~ tl:~ t:f~~~~-

ant, a suspected possessor of nard 
cotics, v11as t1vifuUy arrested on a 

(Con.Ur:ued on page 3) 



dow:.1town street corner 'I1te of. 
ficers t~hen took l1i.iT, to his l1on1e 
some distance :;,way and there con­
ducted an intensive sea? ch which 
yielded narcotics. On the basis of 
this evidence, defendant was con­
victed of narcotics possession. 

'l'he court held the search of the 
house was unreasonable. 

''In the circumstances of this 
case, however, the subsequer1t 
search of the petitioner's home 
cannot be regarded as an inci­
dent of his arrest on a street 
corner more than two blocks 
away. A search 'can be incident 
to an arrest on!y if it is sub­
stantially contemporaneoils with 
the arrest and is confined to the 
immediate vicinity of the ar­
rest.'" James v. Louisiana, 382 
U.S. 36, 37 (U.S. Supreme Court, 
1965). -
The reason for this rule ls that 

the law gives an officer the right 
to search an arrested person only 
1) to protect himself, 2) to pre­
vent escape, and 3) to prevent the 
destruction of evidence. If an of­
ficer delays a search, it indicates 
that he was not concerned about 
any of those three possibilities, 
but that he conducted the search 
for another reason, thereby mak­
ing the seareh illegal. 

Sometimes, hoivever, it is not 
feasible for an officer to search 
immediately upon making an ar­
rest. This would be true if the 
officer intended to make a search 
of the arrestee's body cavities for 
drugs, if the arrestee was a per­
son of the opposite sex, or if other 
circumstances make a search in­
advisable. In these situaticms, tbe 
officer should remove the arrested 
person from the scene and conduct 
the search as soon as favorable 
circumstances prevail. For ex­
ample, in one case, an arrest for 
an armed bank robbery took place 
in a crowded hotel lobby, which 
w:1s lit only by candles because 
of, a power failure. The court held 
that under these circumstances it 
was proper for officers to make 
odv d cursorv sea,rch for weapons 
at i:.he hotel and to nrnke a more 
thorough search later at the sta-
1ion U.S v. Miles. 41'.3 I( 2d :34 
(:3rd. (:ircuit C~ouit of .1-\ .. p_peals,, 
1f;69J. 

r1'l1e rec~uirerr1ent ttat ll1e s.earef1 
Le ~;nbstintia]ly eo:ntt.rnpo:rar:.eous 
·v✓"ith the :1rrest {loes n.ot necessa~r­

:rnea,n that t'tie arrest n1u_st pre= 

cede tlle search Although this 
,vill a!mr1st always be the case, 
und.er certain circurnstances the 
search may precede the arrest arccl 
still be a valid search ir.cid1:;nt to 
arrest. In ord,er for this to be 
true, the following requirements 
must be present: 

:i. There nrns!: be probable cause 
tor arrest before either the s,::,arch 
or the arrest is carried out; and 

2. Both tbe arrest a,ad search 
must be in tep al parts of a sing-le 
incident. 

lJsu.ally the sea,rch wiH ocr:ur· 
before the arrest when th:?!e is a 
clangerous situatici•n er an i~[ne1·g­
ency 'Chis, however, is not neces­
sary in order for the search to be 
valid, An example is a case where 
a law enforcement officer had 
probable ca .. -.se to arrest the de­
fendant based upon another of­
ficer's tip, his own observations, 
mid other information. T'he officer 
encountered the defendant outside 
his house, irm1Ediately searched 
him finding heroin, and then ar­
rested him. The court t:pheld the 
search on the ground that the 
fruits of the search were in no way 
necessary to establish probabie 
cause for the arrest whkh immedi­
ateiy followed. Also, the search 
was substantially co,itemporar1e, 
ous with the arrest and confo:1ed to 
the immediate vicinjty of the ar-• 
rest. U.S, ·o. 'J'Jwma:-;, 432 F'. 2d 
120 ( 9th Cirenit Court of Appeals, 
i970) 

As,.:est Mu~t Not Be ::-:, Subterfuge 
t,) ,Justify Sea,rcb. 

.A. law· enforce.Ynent officer n1ay 
not 11se rtn ar:rest aH a to 
seaxch foe evi,:ien-.::e lf 
even technically 1s 
actually a mere subterfuge by 
which the officer attemptc:, to Ji1Si-
1fy an otherwise illegitimate 
searcil, the search wii; !Je held vr1-
reasonable. The standard by \.vt1ch 
a lavi enforcement officer 
judged has been stated 
lLS., (jourt of l1.pp~~als f0r 
c;ire11it: 

a rnere 

the 
0th 

uf another nnrelate<l offense ior 
wnich there is no tJrobable cause 
to arrest G.r search , .. It has 
also been found v,here the ar-­
resting officer deliberately de­
lays making the arrest in t)rder 
to allow the arrestee to enter 
the premises which the officer 
desires tc search." ·v. 
l} , 418 F. 2d 1;59 (9th Circuit 
Court of Ar:psals, Hl69). 

Who Nfay Corulad the Search 

if practical, the law eni:orcement 
officer making the arrest is the 
,me v,ho should conduct the search 
incident to the arrest As was 
mentioned earlie:c·1 this search 
should be made at substantially 
the same time as the, arresL If an 
officer rr1ak:es an a:rrest and does 
,10t search the ar-e2sted person 
right awHy, but some tin:1e later 
allows another offker to search 
hir:n, th~ later sea:c:::h rrw,y be. he.ld 
unlawtni lt w011kl ,10t meet the 
:c2quire1r1ent of sponta11eo11sr1ess 
nor would it indicate a concern for 
the proL:ci:tion of the offieer or the 
prevention of the destruction of 
Bvidence. 

Nevertheless, it the arrestmg 
officer transfers an ar.reste;i per­
son to the custody of an;:.ther· of-

ficer th;h~e•;)
1
;~~::~~c,~e;~~K. ait\1~ 

second search is a.llo,ved because 
the :::;ewnd c,fficer is entitled to 
prote .. :t ~hirnse1f and J.s not r~squired 
to rely on the £,,ssm,pti01~ that the 
arrestee has been tl10:co1Jg"hlv 
searched for weapOES by th~ ar­
resting officer. U.S. v, n",;son., 277 
A. 2d fi58 (District of Columbia 
CourL of App,~als, 1971 J. 

The 
ly :n.arrov;ed fhe scc,pe 
authorized 1.nc]dent to a 

fo,;_·- pu:rpo[11~:;s of pro~ 
oJficer; prevention 

f;u~~[~~t3~1a:~)il;~~~=nti,),1 of des 
fice-t rnake s1Jc}1 
n-iore, t:he search is nrr1ited~ to t11e 
per~;on of the indi\ridual aJ."rested 
and the a1ea into \Vt1ieh he rnigl1t 
reach tf, rab a 

:rr1otivatlon tL.c.~s,=. lllttlLd .. ,. ;,u11~1 LS tn: 
tb.t~~ a.r1~'f;St fror.:1 tt1e Ja.··vv e·n-for1~~-~~:n0)rJJ 

is for a rn.ino:r , .. -,.ff.c,":11 ece v.,rhich his tJ1e 
set·vek.~ aB a rrh~re ishan1; f}l... ,cJl• '"•'""' .,,.,--,, . .-ce,u to 2~11 ax·-
'front' Ior (.,io se<:iorcli f0r evide~·1ee 





tirely on the key witness's testi­
mony, his credibility was an im­
portant issue, and evidence of any 
understanding or agreement as to 
future prosecution would be rele­
vant to his credibility and the jury 
was entitled to know it. Giglio v. 
U.S., 405 U.S. Supreme Court, 
February, 1972). 

Identification; Sufficiency 
of Evidence JP 

Defendant was convicted of en­
tering to commit a felony and 
assault and battery with intent to 
kill. He claimed that the evidence 
against him was insufficient to 
convict him and that corrobora­
tion was needed. The only evidence 
was the identification of defend­
ant by the victim-a 7 4 year old 
man, who admittedly only got a 
5 second look. 

The court held that the evidence 
was sufficient to sustain the con­
viction. A conviction can be sup­
ported by the identification of a 
single eye-witness. It is for the 
jury to pass on the witness's abil­
ity to recall his assailant. Bryant 
v. State, 278 N.E. 2d 577 (Supreme 
Court of Indiana, February, 1972). 

Grand Jury JP 

Defendant was found guilty of 
theft. The crucial issue raised is 
whether the veil of secrecy govern­
ing grand jury proceedings is vio­
al ted if a member of the county 
attorney's staff is permitted to 
testify at trial as to admissions 
made by the potential defendant 
before the grand jury after he has 
voluntarily executed a written 
waiver of his right to immunity 
against self-incrimination. 

The court held that where the 
waiver is voluntary and knowingly 
made and there is no hint of im­
propriety in obtaining it, the court 
does not err in admitting the testi­
mony. But the prosecutor can not 
use devious means to obtain a 
waiver of immunity from the 
potential defendant for his grand 
jury testimony, which the pr9secu­
tor thereafter offers as evidence 
at trial. State v. Fah-one, 195 N.W. 
2d 572 (Supreme Court of Min­
nesota, March, 1972). 

Marijuana; Possession JPL 

Defendant was convicted of il­
legal possession of marijuana and 
appealed. The police, armed with 

a search warrant, entered de­
fendant's home and found a fraction 
of a gram of marijuana in the 
bedroom occupied by his daughters. 
No other marijuana was found 
in the house and none was found 
on his person. 

The court held that a charge of 
possession of narcotic drugs re­
quires union of act and intent, and 
the necessary intent does not exist 
when an amount is so minute as to 
be incapable of being applied to 
any use, though chemical analysis 
may identify a trace of narcotics. 
The court also held that unlawful 
possession of narcotic drugs could 
not be established merely by proof 
that contraband was found in a 
bedroom which was customarily 
occupied by defendant's daughters 
but to which he also had access. 
Watson v. State, 495 P. 2d 365 
(Supreme Court of Nevada 
March, 1972). 

Operating Under the Influence JPL 

Defendant was convicted of 
operating a motor vehicle while 
under the influence of intoxicants, 
and of unreasonably refusing to 
take a blood test. His operator's 
license was suspended for a period 
of 90 days and he appealed. When 
arrested, defendant was advised 
of the law regarding blood tests. 
He agreed to take the test. Be­
fore administreing the blood test, 
hospital personnel requested de­
fendant to sign two forms. He re­
fused to the forms or take the 
blood test unless he was allowed to 
call an attorney. This request was 
refused. 

The court held that a person 
charged with operating a motor 
vehicle while under the influence 
of intoxicants does not have a 
constitutional right to consult an 
attorney before deciding whether 
to take a blood test. Coleman ·u. 
Commonwealth, 187 SE 2d 172 
(Supreme Court of Virginia, March 
1972). 

Search and Seizure L 

Defendant was convicted of aid­
ing and abetting the forging and 
passing of United State Treasury 
Bonds. Defendant appealed. De­
fendant's son-in-law, who was a 
deputy sheriff, was requested by 
defendant's stepmother to enter 
unoccupied home of defendant for 
purpose of obtaining and forward­
ing certain stock certificates own-
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ed by defendant's father. While 
within the home, the deputy sheriff 
took a side venture looking behind 
a mirror and discovered stolen 
bond certificates. 

The court held that under these 
circumstances this evidence was 
uncovered through a search and 
seizure and that the deputy was 
acting in his capacity as a law 
enforcement officer, rather than 
exclusively as a son-in-law on a 
family mission. The evidence seized 
from defendant's home was taken 
without the benefit of a search 
warrant. Absent a search warrant, 
the search and resulting seizure of 
the certificates violated the Fourth 
Amendment. U.S. v. Clarke, 451 
F. 2d 584 ( 5th Circuit Court of 
Appeals, November, 1971). 

MAINE COURT 
DECISIONS 

Note: Cases that are considered 
especially important to a particular 
branch of the law enforcement 
team will be designated by the 
following code: J - Judge, P - Pro­
secutor, L - Law Enforcement Of­
ficer. 

Confrontation of Witnesses JP 
Defendant was convicted of as­

sault and battery of a high and 
aggravated nature and appealed. 
The assault was made upon a 
deputy sheriff and was witnessed 
by a sixteen year old who was on 
probation. The defendant claim­
ed that the trial court had refused 
to allow the defendant to introduce 
evidence that the sixteen year old 
had been threatened with proba­
tion revocation if he did not testify 
in the deputy sheriff's favor. 

The Supreme Judicial Court 
found that the court record below 
showed that the trial justice had 
only excluded the juvenile re:::ord 
per se under 15 M.R.S.A. §2606. 
The justice did not prevent evi­
dence bearing on any threats made 
to the wi'tness or that he was, in 
fact, on probation. Therefore, the 
defendant was not deprived of his 
right to impeach the witness mere­
ly because he did not exercise that 
right. State v. Carey, 290 A. 2d 
839. (Supreme Judicial Court of 
Maine, May 1972.) 

Jury Instructions J 

Defendant was convicted of 
(Continued on page 6) 



murder and appealed. The trial 
record showed that in the instruc­
tions to the jury on the crime of 
murder, the trral judge used the 
phrase "malice or forethought 
even expressed or implied" instead 
of "malice aforethought either ex­
press or implied." Defendant 
claimed this was reversible error. 

The Supreme Judicial Court held 
that even if the record were cor­
rect and the trial judge had erred 
in the instruction, it still did not 
constitute manifest or obvious er­
ror. The trial judge had given care­
ful and painstaking legal defini­
tions and explanations relating to 
the questioned instruction and 
thereby gave those words the same 
meaning as if the instruction had 
been properly given. State -v. Trott. 
289 A. 2d 414, (Supreme Judicial 
Court of Maine, March, 1972). 

Search Warrant; Sufficiency JPL 

A motion to suppress evidence 
seized under a search warant was 
granted on the basis that the war­
rant was insufficient. The basis for 
insufficiency was that the com­
plaint justice failed to state the 
grounds for probable cause in the 
body of the warrant. The state 
appealed on the basis that the 
necessary facts supporting prob­
able cause were incorporated in the 
warrant by clear reference to at­
tached affidavits. 

The Supreme Judicial Court 
agreed with the State .. It held that 
reference to an attached affidavit 
served the purpose behind requir­
ing the grounds of probable cause 
to appear on the face of the war­
rant-namely to provide a review­
ing court with a complete record. 
Furthermore, the warrant becomes 
complete when the attached affi­
davits are considered a part of it. 
State v. Hollander, 289 A. 2d 419 
(Supreme Judicial Court of Maine, 
March, 1972) . 

Expert Witnesses JP 
Defendant was convicted of the 

sale of marijuana. On appeal, he 
challenged the qualifications of the 
the State's expert witness who 
identified the substance as mari­
juana. 

The court upheld the expert's 
qualifications. The expert had 
minored in chemistry in college 
and had passed a chemical qualifi­
cation as a condition of his em­
ployment with the State. He had 

worked in the State chemical lab­
oratory for ten years and had ex­
perience in chemical testing be­
for~ that. He had experience in 
testing for marijuana and used an 
established procedure in this in­
stance. The court held that a per­
son may be competent to testify 
as an expert although his know­
ledge was acquired through prac­
tical experience rather than 
scientific study, training, or re­
search. State -v. Car-velle, 290 A. 
2d 190 (Supreme Judicial Court of 
Maine, April, 1972). 

Pretrial Identification JP 

Defendant was convicted of 
murder and appealed. Defendant 
claimed that the methods used in 
a pretrial confrontation with wit­
nesses were so unfair as to violate 
the "due process" clause of the 
14th Amendment. Witnesses to the 
murder were allowed to view the 
defendant through a one-way mir­
ror. Defendant was sitting with 
two other men whom the witnes­
ses knew to be detectives. The 
witnesses identified the defendant 
as the murderer. 

The court said that even assum­
ing that the conduct of this con­
frontation was "unnecessarily sug­
gestive and conducive to irrespons­
ible mistaken identification," the 
conviction must be sustained be­
cause the error was harmless be­
yond a reasonable doubt. First, 
defendant took the witness stand 
and admitted that he was one of 
the participants in the incident in­
volved. In addition, other evidence 
showed that defendant was vir­
tually caught in the act, so that 
the identification provided by the 
eyewitnesses was superfluous. The 
court found it incredible that a 
rational jury might have acquit­
ted the defendant for lack of 
identification had the identifica­
tion testimony of the eyewitnesses 
been excluded at trial. State v. Le­
Blanc, 290 A. 2d 193 (Supreme 
Judicial Court of Maine, April, 
1972). 

Disorderly Conduct JPL 
The plaintiff sued defendent, a 

police officer, for false arrest and 
assault and battery. The officer 
had arrested the defendant for a 
violation of 17 M.R.S.A. 3953 
which provides in part: 

"Any person who shall by any 
offensive or disorderly conduct, 
act or language annoy or inter-
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fere with any person in any 
place ... " 

Defendant had directed an obscen­
ity at the police officer but no one 
else in the vicinity heard it. In the 
instructions to the jury, the trial 
judge said that the phrase "annoy 
or interfere with any person" did 
not include police officers. The 
trial court found for the plaintiff 
and the defendant police officer ap­
pealed. 

The Supreme Judicial Court held 
that the trial court's instruction to 
the jury was inaccurate. The word­
ing of the statute is clear and un­
equivocal in referring to "any per­
son." The Legislature could easily 
have modified the expression by 
adding "except police officers" or 
similar language when the statute 
was originally enacted. Further­
more, the court said: 

"We can conceive of no reason 
why a police officer, or other 
public official responsible for 
maintaining law and order, 
should have to be the object of 
obscenities and vulgarities of 
the type which, if addressed to 
a layman, would have a direct 
tendency to incite him to acts 
of violence." Bale v. Ryder, 290 
A. 2d 359 (Supreme Judicial 
Court of Maine, May, 1972). 

Comments directed toward the im­
provement of this bulletin are wel­
come. Please contact the Law En­
forcement Education Section, Criminal 
Division, Department of the Attorney 
General, State House, Augusta, Maine. 

ALERT 
The matter contained in th!<:: bulletin is 

intended for the u5e and information of au 
those involved in the criminal justice system. 
Nothing contained herein is to be construed as 
an official opinion or expression of policy by 
the Attorney General or any other I aw enforce• 
men-t officiai 0-f the State of Maine unless ex~ 
press!y so indicated. 

Any change in personnel or change in addves.s 
of present personnel should be reported to this 
office immediately. 

James S. Erwln Attorney General 
Richard S. Cohen Deputy Attorney General 

l n Charge of Law Enforcement 
Peter W. CuUey Chief, Criminal Division 
John N, Ferdico Dlrector, Law Enforcement 

Education Section 

This bulletin is funded by a grant froin the 
Maine Law Enforcement Planning and Assistance 
Agency. 




