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FEBRUARY 1972 

CRIMINAL DIVISION 

MESSAGE FROM THE 
ATTORNEY GENERAL 

JAMES S. ERWIN 

I would like to speak to you 
again of the Law Enforcement Of
ficer's Manual which is presently 
being prepared by the Law En
forcement Education Section of 
the Criminal Division. We contem
plate including in the Manual much 
of the material that has already 
appeared in the monthly main art
icles of the ALERT Bulletin with 
certain additions, corrections, and 
updating where necessary. We 
therefore need to know if any of 
these previous articles have been 
unclear or incomplete in any re-
1spect so that we can make the 
necessary changes. The Manual is 
being designed for daily use by 
all law enforcement officers and 
we must have feedback from you 
in order to make the manual as 
practical and useful as possible. 

I am therefore requesting that 
each officer, over the next couple 
of months, look back through his 
old ALERT Bulletins for anything 
that is not up-to-date, complete, 
or understandable to him and to 
let us know about it either by writ
ing or calling us at 289-2146. Of 
course, any other suggest~ons as 
to content, format, or anythmg else 
regarding the Manual will also be 
welcomed. 

JAMES S. ERWIN 
Attorney General 

MAil~ f/S: .\T1J LIBTLARY 

FROM THE OFFICE OF 
THE ATTORNEY GENERAL 
OF THE STATE OF MAINE. 

MAINE CRIMINAL 
PROCEDURE 

COURT 
I 

The topic of the articles in this 
and next month's ALERT Bulletin 
will be criminal court procedure in 
Maine. This month's installment is 
an attempt to familiarize law en
forcement officers with criminal 
court procedure up to the time of 
trial. Next month's article will deal 
with trial and post-trial proced
ure. Although most officers are 
somewhat familiar with the initial 
stages of a criminal prosecution 
( securing evidence, making ar
rests, drawing complaints, etc.), 
many are unacquainted with the 
procedures and terminology_ D:sed 
in the later stages of a cnmmal 
proceeding as it progre~ses 
through pleadings, motions, Jury 
selection, trial and appeal. Since 
the law enforcement officer is an 
integral part of the crimi~a~ ju~
tice system and often testifies m 
court as a witness, it is worth
while for him to understand what 
is going on around him and to 
know the meanings of the various 
words and phrases used by judges 
and attorneys. 

Criminal court procedure in 
Maine is governed chiefly by the 
Maine Rules of Criminal Proced
ure and the Maine District Court 
Criminal Rules, both of which be
came effective in 1965. There are 
also several statutory provisions 
scattered throughout the Maine 
Revised Statutes which deal with 
criminal court procedure in con
junction with the rules mention
ed above. These combined rules 
and regulations of court are de
si.,.ned for use mainly by judges 
aid attorneys to effect the just 
and efficient processing of offend
ers against the criminal law. As a 
result, many of the rules are quite 
detailed and involved and do not 
directly concern the law enforce
ment officer. Therefore, an effort 
will be made in this article to high
light pertinent procedures and le
gal terms in order to give a com
prehensive overall view of how the 
system works without dwelling too 

heavily on details which are of lit
tle direct concern to the law en
forcement officer. 

To the extent possible, this arti
cle will present things in chrono
logical order as they would happen 
if a criminal case were followed 
from beginning to end. Wherever 
certain aspects of criminal court 
procedure might have already 
been covered in a past issue of 
ALERT, reference will be made to 
that issue. Most of the informa
tion presented in this article has 
been taken from Glassman. Maine 
Practice, Rules of Criminal Pro
cedure Annotated. If there are 
any questions about the material 
presented or if further detail is de
sired, this reference book should 
be consulted. 

Before discussing the prelimin
ary proceedings in a criminal case, 
it is appropriate to first outline 
the Maine court system and to de
scribe briefly the criminal trial jur
isdiction of the different courts. 
Jurisdiction here means simply the 
authority of a court to deal with 
a particular case. The Maine court 
system consists of three distinct 
levels of courts - the District 
Courts, the Superior Court, and 
the Supreme Judicial Court. The 
District Court system was creat
ed in 1961 by the District Court 
Act to replace the municipal courts 
and trial justices, which are no 
longer in existence. The District 
Court has trial jurisdiction only 
of misdemeanors. This means that 
a felony trial may not be held in 
District Court although certain 
felony procedures may be held in 
District Court. 

The Superior Court consists of 
a number of justices each of whom 
sit in a different county of the 
state at various times during the 
year. The times of the sittings of 
these justices are determined by 
rules established by the Supreme 
Judicial Court. The Superior Court 
has trial jurisdiction of both fel
onies and misdemeanors. 

(continued on page 2) 



The Supreme Judicial Court is 
d1e highest court in the State and 
is often referred to as the "Law 
Court" when it hears appeals from 
the lower courts. It has the power 
to prescribe rules of pleading, 
practice, and procedure before it
self and all the lower courts in 
the State. 

PRELIMINARY PROCEEDINGS 
The Complaint 

Criminal process against a de
.=endant formally begins with the 
c;omplaint. The reason the word 
"forrnally" is used here is that it 
is possible for a ,?;efendar:-~ to be 
arrested for an mtense wnhout a 
complaint being filed or warrant 
issued This would in actuality be 
the institution of criminal process. 
However, the arrest without a war
rant is considered an exception to 
the basic warrant recmirement and 
so the cornplaint iR still consider
ed the formal beginniI1.g of pro
ceedings. 

The -.:ompiaint serves a dual 
purpose in a criminal p,·oceeding. 
[f the defendant has already been 
arrested rwithout a warrant) and 
is before the court, the complaint 
serves as the charging document 
upon which the preliminary exam
inaLion before a magistrate is to 
be held. If the defendant has not 
been arrested, and is not before 
tl1e tlr1e con1plaint se:rves as 

t~:r~sf~s for dete~;:~;~i!11~:f}~;t~~ 
tb_e i~suar1ce of a \1varrant fo_c his 
arrest. 

A citation of 
t:b_e regulation 

the lavv 
alleged to have 

~;~!'1~:\~1n~lrnuld also ::i.ppear in the 

rphf- f'(lrnnlaint ~c: mad10 hipforc. a 
rm;g~i;b:ate,' wh~ ;;,ay-he ~:;,, ~l)istr~ict 
c:otll''t _iu(lge, cornplaint ,Justice~ or 
clerl{ of tf::c.3 I)?,strict (';ourt wlto 
na,s tH~e1~ to 

LeE,:~ ~~, L ___ ,,_·,..::,j o,. ., 
:r•~everthe-

ted and that defendant was the one 
who committed it. 

It is worthwhile to briefly note 
the reasons for the requirement 
that the complaint be in 'NTiting. 
Oftentimes, dtiring a motion to 
suppress evidence, trial, or appeal, 
the determination of the admissi-
bility of certain evidence may ulti
mately depend on the validity of 
an arrest ( e.g- evidence secured 
during a sear·eh incident to ar
rest.) If the arrest is made under 
a warrant, its validity will in turn 
denend upon whether or not there 
was profo,ble cause for issuance 
of the warrant. This determination 
can only be made by examining the 
evidence v:hich was presented to 
the magi~trate, issuin:g . t~e wa~'
rant. Only 1f the ,::omplamt 1s m 
writing will a reviewing court 
have a permanent record of this 
evide~1ce . upon which t0 base its 
exam, i1at10rL 

Affidavits 

This reaui rement of a written 
rec~ord of the evidence relied unon 
in determining probable cause can 
be satisfied also by the filing of af
fidavits with the complaint. Often
times there is information to be 
presented which is not contained 
in the complaint or comes from 
witnesses ot11er than the complain
ant. This additional information 
may be brought to the court's at
tention in the form of an affidavit. 
An af f id amt 1s more 
tt1an a sim.p,1e. si,vorn, state.,n~1ent 

1
of 

tne facts relied upon m see!ong tnc 
issuance of a warr·ant and it need 
not be prepared with any Jlarticu
lar. forriuil~ity, Togethe~\ the .c~)!·nw, 
plaint and u,ccornpany1ng aff1da•M• 
vits ean 1Jrovide a sufficient writ-

~~r~;:~ii~~!~ 1~rd~~!r~~;~~;1

;}1'.~~~~~ 
Drobable c,tose existed rnr tne 1s
Suanez-: of a warrant. 

There 1s one exception to this 
rule requiring a v1ritten record of 
th_e cvi,dence to establis.h 

~r:!~;~~!;a~~~b;;{ri~~ed~~1
1:r~t~~ 

a -;,var:ant 
misdemeanor 
r·ecord_ is b:v tbe court. 
t'1" eve:rt}1eless. it is still good prac
tice for b~:.,.;v er1.forcernent officer 
to r:::ithe.r file art affidavit \;vith t11e 

or xnake s1rre the corn•
aU the i'.acts upon 

is to be 

a search, 
i:}cident: to ~trrest. 
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Warrant or Summons on the 
Complaint 

Once the magistrate has deter
mined from the complaint and af
fidavits that there is probable 
cause to believe that an offensehas 
been committed and that defend
ant committed it, he then issues 
either a summons or a warrant for 
defendant's arrest to the approp
riate law enforcement officer. Of 
course, if the defendant is already 
before the court. no summons or 
warrant is necessary. 

Once the warrant is issued, the 
officer must execute the warrant 
by arresting the defendant and 
bringing him before a magistrate 
as commanded in the warrant. 
(The entire warrant and arrest 
procedure has already been dis
cussed in detail in the August and 
September 1971 issues of the 
ALERT Bulletin. Officers are en
couraged to study these two issues 
carefully. If any officer does not 
have either of these two issues of 
ALERT, he may obtain them by 
writing the Law Enforcement Ed
ucation Section or calling us at 
289-2146.) 

Proceedings Before The 
Magistrate 

Once a person has been arrested, 
either with or without a warrant, 
he is entitled to be brought before 
a magistrate "without unnecessary 
delay". ( The details of this proced
ure are also examined in the Sep
tember 1971 issue of ALERT. Spe
cial attention should be given to 
the statutory provisions quoted in 
that issue.) 

The purpose of bringing an ar
rested person before a magistrate 
without unnecessary delay is to in
form him of the foliowing things: 

1) the complaint against him; 
2) his right to retain counsel; 
3) his right to request the as

signment of counsel in case 
of indigency; and 

4) his right to have a prelim
inary examination. 

The defendant must also be in
formed that he is not required to 
make a statement and that anv 
staternent made by him may be 
used against him. He is then given 
reasonable time and opportunity to 
consult an attorney and is admit
ted to bail where appropriate. 

If the offense is a misdemeanor 
and the procet:dings are to be 

in District Court, the de
fendant will bE:: called upon to plead 

(cont.im1Bd on page 3) 



to the complaint brought against 
him. More will be said about plead
ing later. However, if the proceed
ings are to be brought in the Su
perior Court, defendant is not re
quired to plead at this time. Rath
er he is entitled to a preliminary 
examination to determine whether 
he is to be held over for trial. 

Preliminary Examination 
At the preliminary examination, 

the District Court judge must de
termine whether there is probable 
cause to believe that an offense has 
been ~ommitted and that defend
ant has committed it. Defendant 
may cross-examine witnesses 
against him and may introduce ev
idence in his own behalf. If prob
able cause is found or if defendant 
exercises his right to waive the 
preliminary examination, he will 
be held to answer to the grand 
jury in the county where the trial 
is to be held. The District Court 
judge may admit defendant to 
bail at this time. If no probable 
cause to believe defendant com
mitted an offense is found, the 
District Court judge shall dis
charge the defendant. 

INDICTMENT AND 
INFORMATION 
All criminal proceedings originat
ing in the Superior Court and all 
felony proceedings are prosecutE;d 
by indictment, unless indictment 1s 
waived by defendant, in which case 
prosecution may be by informa
tion. Neither indictment nor infor
mation is used in misdemeanor pro
ceedings in the District CourL 

The indictment and the informa
tion are very similar in nature and 
content. Each is a plain, concise, 
and definite written statement of 
the essential facts constituting the 
offense charged. An example of a 
typical indictment for robbery ap
pears below: 

INDICTMENT FOR 
ROBBERY 

(Title of Court and Cause) 

Indictment for violation 
of 17 M.RS.A. s 3401 

The grand jury charges: 
On or about thei---

day of----, 19-----, 
in the County of----, 
State of Jvfaine, John Doe 
did by force and violence 

(by putting in fear), take, 
steal and carry away the 
property of Richard Roe, 
to wit, Fifty ($50.00) Dol
lars, from the person of 
Richard Roe with the in
tent to permanently de
prive the owner of his 
property. 

A True Bill 

Foreman 

The main difference between an 
indictment and an information is 
that the indictment is issued by a 
grand jury and signed by the fore
man of the grand jury. An infor
mation is issued and signed by the 
attorney for the state without the 
approval or intervention of the 
grand jury. The information is 
only used if the defendant elects 
to waive the indictment. 

Grand Jury 
The grand jury may consist of 

anywhere from 13 to 23 jurors. 
The jurors are selected from their 
communities according to law to 
serve at each criminal term of the 
Superior Court. The duty of the 
grand jury is to receive complaint.s 
and accusations in criminal cases, 
hear the evidence put forth by the 
State, and find an indictment 
where they are satisfied that there 
is probable cause that the defend
ant has committed an offense. The 
concurrence of at least 12 grand 
jurors is required in order to find 
an indictment. 

Grand jury proceedings are tra
ditionally kept secret. During de
liberations or voting, no persons 
other than the jurors are allowed 
to be present. However, when the 
grand jury is taking evidence, the 
attorneys for the State, the wit
nesses under examination, and an 
official court reporter may be pres
ent. Furthermore, matters occur
ring before the grand jury, other 
than deliberations or the votes of 
any juror, may be disclosed to the 
attorney for the State for use in 
performing his duties. Otherwise, 
these matters are to be kept secret 
except when ordered to be disclos
ed bv the court. 

Tlie reasons for keeping grand 
jury proceedings secret can be 
summarized as follows: 

1) To prevent the escape from 
the iurisdiction of someone who is 
not yet in custody but whose in
dictment may be contemplated; 
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2) To provide the utmost free
dom for the grand jury in its de
liberations and to protect them 
from outside influences; 

3) To prevent tampering with 
witnesses who may testify before 
the grand jury and later appear at 
the trial of those indicted; 

4) To er.courage the free and 
unrestrained disclosure of infor
mation by persons who have infor
mation on the commission of 
crimes; and 

:1) To protect innocent persons 
who are exonerated of charges 
from disclosure of the fact that 
they were under grand jury inves
tigation. 

Waiver of Indictment 

A defendant who does not wish 
to be prosecuted by indictment 
may waive the indictment in writ
ing and be prosecuted by informa
tion. This can be done for any of
fense except one punishable by life 
imprisonment. The waiver of in
dictment procedure is of great ad
vantage to any defendant who de
sires to plead guilty or nolo con
tendere. (These pleas will be dis
cussed in further detail later in 
the article) , In effect, the waiver 
of indictment procedure enables a 
defendant to begin serving a sen
tence immediately instead of hav
ing to wait for a grand jury, which 
sits only during the criminal term 
in each county. The defendant can 
thereby secure his release from 
custody at an earlier date than he 
could if he went through the in
dictment procedure. Under a re
cent amendment to the Rules of 
Criminal Procedure, a defendant 
who has been bound over may 
waive the indictment and plead 
guilty to the charge in the Dis
trict Court rather than the Supe
rior Court. In doing so, he must 
waive his right to trial and appear
ance in the Superior Court and 
have the proceedings take place in 
the District Court. 

There are a number of some
what technical orovisions in the 
Maine Rules of Criminal Procedure 
that deal with drafting, amending, 
and joining indictments and infor
mations and with joining offenses 
or defendants for trial together. 
These provisions are of interest 
only to judges and attorneys and 
will not be dis,:ussed here. 

( continued on page 4) 



Warrant or Summons Upon 
Indictment or Information 

An indictment may sometimes 
be found against a defendant be
fore he has been taken into custody 
and brought before the court. In 
these cases, upon the request of 
the attorney for the State, or by 
direction of the court, the clerk 
shall issue a summons or a war
rant for the arrest of each defend
ant named in the indictment. This 
indicates no change of procedure 
for the law enforcement officer .. 
He is required to execute the war
rant or serve the summons in the 
same way as he would any other 
warrant or summons. (Reference 
is again made to the August and 
September 1971 issues of ALERT.) 

ARRAIGNMENT AND 
PREPARATION FOR TRIAl, 

The next step in the criminal 
proceeding, after an indictment or 
information is found, is the ar
raignment. The term arraignment 
is often confused with the initial 
appearance before a magistrate by 
a defendant who has either been 
arrested or is appearing in re
sponse to a summons. Part of the 
reason for the confusion is that in 
the District Court in a misdemean
or proceeding, the two procedures 
are combined. The essence of the 
arraignment is that the substance 
of the charge against the defend
ant is read to him and he is called 
upon to plead to the charge. In 
the District Court misdemeanor 
proceeding, since there is no re
quirement of prosecution by indict
ment or information, the com
plaint is read to deferidant and he 
pleads to the complaint. However, 
in Superior Court, prosecution 
must be by indictment or informa
tion and so the indictnient or in
formation is read to defendant 
and he pleads to that.. Therefore, 
the requirement of prosecution by 
indictment or information in Super
ior Court means that the arraign
ment proceed.in:" must be separate 
from the initial' anpear·ance before 
the niagistrate. , ' 

It is apornpriate to mention at 
this point that there is a provision 
in the Ivfaine District Czrnrt Crim
inal Rules that a defendant 
in a n1isden1ea,nor trial in f)istrict 
Court tl:-1e to appea,l to tl1e 
Superior Court. 1:'urthermore, this 
apJ:Jeal en titles bin I t9 a trial de 
no1JO in that court. Trzal de 1w·vo 

into as if there had been no trial 
at all in the District Court. The 
case is tried on the original com
plaint and plea of defendant and 
therefore, no rearraignment in the 
Superior Court is necessary. 

Pleas 
As mentioned above, the distinc

tive feature of arraignment is that 
the defendant is called upon to 
plead to the charge against him. 
He has four pleas open to him: 

1) Not guilty 
2) Not guilty by reason of in

sanity (mental disease or defect) 
3) Guilty 
4) N olo contendere 

Each of these merits some explan
ation. 

A plea of not guilty puts in is
sue all the material facts alleged 
in the indictment, information, or 
complai11t. Defendant has a right 
to refuse to plead at all in which 
case the cour~t must enter a plea 
of not guilty. 

A Jllea of not guilty by reason 
of insanity is required to raise the 
defense of insanity. A defendant 
may plead not guilty and not 
guilty by reason of insanity to the 
same charge. When a plea of not 
guilty by reason of insanity is en
tered, the court may, on petition. 
order the defendant committed to 
an appropriate institution foe the 
mentally ill for examination. The 
insanity plea is hardly ever rais
ed in a misdemeanor proceeding. 

In order to plead g:uilty or nolo 
contend ere, defendant must ob
tain the consent of the couct. Both 
these pleas have the same effect 
on def~cndant with one exception. 
They simply rn:::an that the dt.;-fend
ant does not wish to contest the 
charge but will submit to the judg
menf of the court. The exception 
is that a ~uilty plea may consti
tute an admission of guilt by the 
rlefendant and mav be used against 
him in a ci,Jil action based on the 
same facts. A plea of nolo con
tendere is not an admission and 
cannot be used against defendant 
'tn a civil action. 

The court may not accept a plea 
of 2;·1Jjltv or nolo conterulere in a 
felony Ilroceeding unless the court 

~fe1~:~t~~t~t(~~1~~tf t!~ in(\~!tY,~;:~r~! 
a11d that the plea is IYiade 

"uoh1HtarJly vvith 1.1nde:t~sta.n<ling of 
tbe nature of tJ1e 

l\fotioms 
I{efore tria1 1 thBre are ··varjous 

rnea.ns ~hat the 'vvhole t~ase is gone defenses and 
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defendant may raise by means of 
motions. These motions are heard 
t)Y the court and may result in va
rious forms of relief- ranging from 
amending or curing a defect in the 
complaint, indictment, or informa
tion to discharging the defendant. 
Because motions are primarily of 
concern to judges and attorneys, 
they will not be discussed in detail 
here. 

Depositions 
In situations where a witness 

may not be able to attend a crim
inal trial, and it is shown that his 
testimony is material to a just de
termination of the case, the court 
may order that a deposition of the 
witness be taken at any time after 
the filing of an indictment or infor
mation. A deposition involves tak
ing the testimony of a witness out 
of court and preserving that tes
timony in writing for later use in 
court. It is used only in exception
al circumstances and not for the 
mere convenience of a witness or 
party. It may be requested by 
either the State or the defendant 
and the opposing party is given 
the opportunity to attend the tak
ing of the deposition. 

A deposition, or a part thereof, 
may be used at a trial or hearing 
if it appears that any of the fol
lowlng circumstances exist: 

1. The witness who gave the 
deposition is dead; 

2. The witness is out of the 
State of Maine (unless, of 
course, the party offering 
the deposition caused the 
witness's absence); 

3. The witness is unable to 
attf~nd or testify because of 
coi"knes" •)r infirmity' or 

4. T'l;e p~;ty ~ffe~·ing' the- de-
position is unable to procure 
the attendance of the wit
nesses by subpoena. 

Furthermore depos1t10ns may be 
used even if the witness does tes
tify at the trial, but only for the 
purpos,~s of cuntra.dicting or im
peaching his testimony. 

Discovery, Inspection, and 
N otfoe of Alibi 

Under a relatively new proced
ure in Maine. a defendant .in a 
crirnina,l cas8 no-v.,r rr1ay petitio_n the 
court to aHc•v<l hirn to inspect, cop:f; 
or photograph certain iternE -w-hich 
are- in tbe possession c)f the pros·
ecution.. Ti1 order to obtai:t1-· this 
right, t~e d'efe~\dant must n:1al,e ft 
mot1011 Defore t.ne cm1rt arn1 show 
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that the items he seeks may be 
material to the preparation of his 
defense and that his request is 
reasonable. The items sought may 
be books, papers, documents, or 
tangible objects, and may include 
written or recorded statements or 
confessions made by the defendant 
or a co-defendant, written or re
corded statements of witnesses, 
and the results or reports of phys
ical examinations and scientific 
tests, experiments, and compari
sons. 

It is worthwhile to mention some 
of the reasons behind the discov
ery procedure. First of all, giving 
the defendant access to this infor
mation can help to eliminate the 
concealing of evidence by the pros
ecution before trial and the later 
surprising of an unprepare~ d~
fendant at trial. It can assist m 
the fair and expeditious disposi
tion of certain cases before trial. 
It can also assure a fuller presen
tation of evidence at trial. 

The discovery procedure recog
nizes the fact that there is a basic 
imbalance between the investiga
tive resources of the defense and 
the prosecution. The State has at 
its disposal an investigating staff 
to assist in obtaining evidence. The 
State can also obtain the services 
of scientists and technicians to 
conduct tests and experiments. 
Furthermore, the State can con
duct interrogations to obtain evi
dence, even though this method of 
investigation has been severely 
limited in recent years by court 
decisions. The defendant on the 
other hand goes to trial with very 
little evidence and must rely heav
ily on challenging and discrediting 
the prosecution's case. The right of 
discovery is designed to correct 
this imbalance and enable the de
fendant to more adequately pre
pare his defense. 

Another orocedure, closely relat
ed to discovery is the requirement 
that a defendant give notice to 
the prosecution of his intent to 
rely on an alibi as a defense to 
the charge against him. This pro
cedure is initiated by the prosecu
tor making a demand for such no
tice from the defendant. The pur
pose of this requirement is to pre
vent surprise to the prosecuti~g 
attorney at trial and to enable him 
to prepare to meet the alibi de
fense. 
Subpoena 

The term "subpoena" is used to 
describe the process used to secure 

the attendance of witnesses or the 
production of books, papers, doc
uments, or other objects at a cr\m
inal proceeding. The subpoena is is
sued by the clerk of court or by a 
Justice of the Peace and it com
mands the person to whom it is 
directed to attend a trial, hearing, 
or deposition for the purpose of 
testifying or bringing with him a 
named document or object. A sub
poena can be served by a sheriff, 
constable, or any other person not 
a party to the proceedings, who is 
18 years of age or over. 

VENUE 
One final pretrial matter to be 

dealt with is the definition of the 
term "venue." Venue is often con
fused with jurisdiction. J urisdic
tion refers to the authority of the 
court to deal with a particular 
case. For instance, the District 
Court has jurisdiction over mis
demeanor offenses. Venue, on the 
other hand, merely refers to the 
place at which the court should 
exercise the power it may possess. 
For example, the trial of a misde
meanor case is held in the geo
graphic division of the District 
Court in which the offense was 
committed. 

There are some special rules re
lating to the proper venue for of
fenses that are committed on a 
boundary of two counties or 
where part of an offense is com
mitted in one county and another 
part in another county. 'l'h~se tech
nicalities will not be discussed 
here. 

Change of Venue 
Sometimes, because of heavy 

publicity or intense community 
feeling against a defendant, he 
may wish to have his case tried in 
a different place than the one 
authorized by statute. To enable 
defendant to do so, a procedure is 
provided for defendant to make a 
motion for a change of venue. A 
change of venue may be granted 
by the court in two situations: 

1. Where there is such pre
judice in the county where the case 
is to be tried that defendant can
not obtain a fair and impartial 
trial there ; and 

2. Where the offense was com
mitted in more than one county 
and the court is satisfied that, in 
the interest of justice, the proceed
ings should be transferred to an
other county in which the commis
sion of the offense is charged. 
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The motion to change venue 
must be made before the jury is 
impanelled or, in cases where there 
is no jury, before any evidence is 
received. 

This concludes the section of 
Maine Criminal Court Procedure on 
pretrial proceedings. In next 
month's ALERT, we will deal with 
the trial and post-trial aspects of 
a criminal proceeding. 

MAINE COURT 
DECISIONS 

Note: Cases that are considered es
pecially important to a particular 
branch of the law enforcement 
team will be designated by the 
following code : J - Judge, P - Pro
secutor, L - Law Enforcement Of
ficer. 

Possession of Gambling 
Implements JP 

Defendant was convicted of the 
crime of possession of gambling 
implements and he appealed. Po
lice had obtained search warrants 
to search defendant's residence, 
garage, and car for evidence that 
defendant was engaged in illegal 
bookmaking. Betting slips, among 
other things, were found on the 
floor of defendant's car. The stat
ute under which defendant was 
convicted (17 M.R.S.A. 1811) pro
vides: 

"No person shall have in his 
actual or constructive posses
sion any punch board, seal 
card, slot gambling machine 
or other implements, appara
tus, or materials of any form 
of gambling ...... " 

The Court held that betting slips 
do not constitute such gambling 
devices as the statute prohibits. 
Referring to the principle of ejus
dem generis, the Court said that 
by enumerating the devices specif
ically prohibited, the Legislature 
intended to include only other arti
cles which also have a per se rela
tionship to the determination of 
the outcome of wagers recogniz
::i.ble from common experience. Bet
ting slips may be evidence of ille
gal gambling or bookmaking, but 
they are not implements, appara
tus, or materials of gambling. 
State v. Ferris, 284 A. 2d 288 
(Supreme Judicial Court of Maine, 
December, 1971) 



Demand for Notice of Alibi; 
:mn of Particulars JP 

Defendant was convicted of kid
napping and of assault with intent 
to rape and appealed. The State had 
served and filed a demand for 
notke of alibi stating that the 
state intended to prove the acts 
charged were committed within a 
certain range of time. Defendant 
filed a motion for bill of particu
lars, requesting an exact state
ment of time, before he had filed 
any notice of alibi in response to 
the state's demand and before the 
expiration of time within which 
to file such notice. The state then 
filed a bill of particulars stating a 
broader range of time than the 
original demand for notice of alibi. 
This was received by defendant at 
a time too late for him to file a 
notice of alibi. Defendant then 
filed a motion to determine the 
validity of the state's bill of par
ticulars claiming that the bill 
should be struck because it stated 
a broader range of time. The trial 
court dismissed this motion. 

Defendant contended on appeal 
that the demand for notice of alibi, 
immediately upon its being served 
on the defendant, performed the 
function not only of prescribing 
time limits as to which defendant 
was to furnish alibi information to 
the prosecution in advance of trial 
but also of providing to the de
fendant the equivalent of a bill of 
particulars which would control 
the scope of the prosecution's right 
to offer proof at trial as to the 
time of the commission of the of
fenses charged in the indictment. 

The Court held that the essence 
of a demand for notice of alibi is 
its function as a discovery device, 
as opposed to its effect on the 
admissibility of evidence during 
trial. The bill of particulars how
ever, although incidentally useful 
as a discovery device, is of pri
mary importance because it re
stricts the scope of the State's 
proof at trial and renders it sub
ject to the principle of fatal vari
ance. The demand for notice of 
alibi is incapable of operating as 
a bill of particulars and the de
fendant could not claim that the 
State was restricted in its scope 
of proof to that time range stated 
in the demand for notice of alibi 
rather than the broader time range 
in the bill of particulars. State 
v. Benner, 284 A. 2d 91. (Supreme 
Judicial Court of Maine, December, 
1971). 

Corpus Delicti; Admissions JP 

The Defendant was tried for 
murder and found guilty. At the 
trial the State's first witness, a 
police officer, testified that when 
he went to the defendant's resi
dence, she opened the door and 
said, "I killed my aunt." The de
fense objected to this testimony on 
the grounds that the crime had 
not yet been established. The ob
jection was sustained, but the 
Court said that the defendant's 
statement would be excluded only 
until such time as the corpus de
licti was established. The State 
proceeded to show the corpus 
delicti at which time the first wit
ness was again introduced. Again 
the defendant objected, but the ob
jection was overruled. The defend
ant appealed the conviction, claim
ing that the State failed to prove 
its corpus delicti so that the ad
mission should not be allowed into 
evidence. 

The Law Court denied the ap
peal, ruling that the corpus delicti 
had been established. The standard 
for determining whether the corp
us deliciti has been established is 
whether the State has presented 
such credible evidence as will 
create a really substantial belief 
that the crime charged has actual
ly been committed by someone. 
The Court found that here there 
was adequate credible evidence to 
create a substantial belief that the 
victim of this homicide had died 
as the result of manual strangula
tion, not self-inflicted. Therefore, 
there was no error in admitting 
the defendant's statement into evi
dence. State v. Grant, 287 A. 
2d 674 (Supreme Judicial Court of 
Maine, December, 1971). 

Arrest; Probable Cause L 

Defendants were convicted of 
breaking, entering, and larceny in 
the nighttime, and they appealed. 
One of the bases for appeal was 
that the arrest of defendants was 
made without probable cause and 
therefore furnished no basis for 
subsequent searches. 

An officer received a radio mes
sage from the police dispatcher 
that an unknown person had re
ported a break in progress at a 
building. When the officer got to 
the building, he discovered that the 
rear window had been broken and 
metal bars over the window spread 
to permit entrance of a person. He 
observed no suspects at the scene 
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but heard voices coming from the 
second floor porch of an adjoining 
building. He entered this building 
and went up to the roof where he 
found defendants, lightly clad on a 
cold night, attempting to conceal 
themselves. He arrested them, 
frisked them for weapons, and 
found coins which were later ad
mitted into evidence. 

The Court found that the facts 
provided probable cause for arrest 
of defendants citing the following 
passage from Sibron v. New 
York, 392 U. S. 40, 66. 

" ...... (D) eliberately furtive 
actions and flight at the ap
proach of strangers or law 
officers are strong indicia of 
mens rea, and when coupled 
with specific knowledge on 
the part of the officer relat
ing the suspect to the evi
dence of crime, they are 
proper factors to be consid
ered in the decision to make 
an arrest." 

The searches which followed were 
properlv incident to a valid arrest. 
State v .. Mimmovich. 284 A. 2d 
282 (Supreme Judicial Court of 
Maine, December, 1971) 

Comments directed toward the im
provement of this bulletin are wel
come. Please contact the Law En
forcement Education Section, Criminal 
Division, Department of the Attorney 
General, State House, Augusta, Maine. 
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