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DECEMBER 1971 

CRIMINAL DIVISION 

MESSAGE FROM THE 
ATTORNEY GENERAL 

JAMES S. ERWIN 

I am pleased to announce that 
the Criminal Division of the At
torney General's Office has recent
ly received a substantial grant 
from the Maine Law Enforcement 
Planning and Assistance Agency 
for the Law Enforcement Educa
tion Section. This grant will be 
used to finance the improvement 
and expansion of educational ser
vices for all law enforcement per
sonnel in the State. 

Most important for the law en
forcement officer will be the crea
tion of a permanent loose-leaf law 
enforcement manual which will 
contain guidelines for dealing with 
all legal matters arising in the 
course of an officer's duties. The 
manual will be designed to be car
ried on the officer's person at all 
times and will be kept up to date 
as changes occur in the Criminal 
Law. More will be said about the 
manual and the other educational 
services in the future. 

At this time, I would like to ask 
all law enforcement officers for 
their suggestions regarding the 
layout and content of the manual. 
We want to make it a practical, 
useful tool and we need your help 
in determining your needs. Please 
send all ideas and suggestions to 
the Law Enforcement Education 
Section of the Criminal Division of 
this Office. 

JAMES S. ERWIN 
Attorney General 

In the main article of last 
month's ALERT, we discussed 
general aspects of the law of "stop 
and frisk." The discussion centered 
around the Terry, Sibron, and Pet
ers cases and attempted to set out 
some basic guidelines for the law 
enforcement officer. 

Since the term "stop and frisk" 
covers an infinite variety of pos
sible situations, a mere statement 
of general guidelines may not be 
sufficient to clearly indicate what 
behavior is or is not appropriate 
for a law enforcement officer in a 
given situation. Therefore, this 
month's article will deal with spe
cific fact situations involving "stop 
and frisk" and will discuss the 
ways in which courts throughout 
the country have responded to 
these situations. Emphasis will be 
placed on cases illustrating factors 
which a law enforcement officer 
might consider in determining the 
reasonableness of both the "stop" 
and the "frisk." Also, several mis
cellaneous matters having to do 
with other legal issues related to 
"stop and frisk" will be considered. 

SPECIFIC CIRCUMSTANCES 
IN "STOP AND FRISK" 

In discussing specific circum
stances in "stop and frisk", we will 
discuss actual court cases and go 
into the reasoning of why the 
court felt that the actions of the 
law enforcement officers in each 
case were either reasonable or un
reasonable. In each situation, an 
attempt will be made to emphasize 
(1) the indications of possible 
criminal behavior which caused the 
officer to stop the suspect in the 
first place, and (2) the circum
stances which caused the officer 
to reasonably believe that his safe
ty or that of others was in danger, 
thus necessitating a frisk of the 
suspect. 

It should be noted that this arti
cle is designed to be read in con
junction with the main article of 

ALERT 
FROM THE OFFICE OF 
THE ATTORNEY GENERAL 
OF THE STATE OF MAI NE. 

the November 1971 ALERT, and 
officers should consult that article 
to clear up any points that are not 
clear in this article. 

The cases to be discussed will 
be grouped under various head
ings, each indicating the chief fac
tor which caused a law enforce
m~nt officer to either stop or to 
frisk a suspect. In most cases this 
:Vill not be the only factor pr~sent 
m a case, but it is a convenient 
way of classifying the cases and 
should help to make the presenta
tion more meaningful. 

Bulge 
In a District of Columbia case, 

two officers in plain clothes ap
proached the entrance of a delica
tessen ~o investigate a robbery of 
an earlier date. On their way in, 
they passed by defendant who was 
standing outside the store. When 
inside the store, the officers over
heard the store owner and some 
other people discussing the defend
ant and a companion, who was 
concealed behind a truck nearby. 
It was mentioned that they were 
acting in a suspicious manner. The 
owner then went outside and told 
defendant that everyone was 
watching him and that he had 
better leave. 

The officers then approached 
defendant, identified themselves, 
and asked for his identification. 
Defendant said "Why? My name 
is Lee." When the officers again 
requested some identification, de
fendant reached back with his left 
hand into his left rear pocket to 
P,'et his wallet. At this point a 
buhe was observed under the de
fendant's shirt, sticking in the 
waistband of his pants. The object 
was immediately seized and it 
turned out to be a loaded pistol. 

The Court found the "stop and 
frisk" in this instance to be a reas
onable one. With respect to the 
"stop", the Court said that the 
action of the officers here 
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"is the kind of momentary con
tact which is and must be recog
nized as necessary to a sound 
police-community relationship 
and its commensurate effective 
law enforcement. It cannot be 
said that the accused was so 
inconvenienced or restricted that 
the delicate balance between in
dividual freedom and legitimate 
police activity has been unduly 
weighted against him." U. S. v. 
Lee, 271 A.2d 566 at 567-8 (Dis
trict of Columbia Court of Ap
peals, 1970) 
In approving the seizure of the 

gun, the Court stated that the of
ficer 

"had no other choice. He was 
justifiably concerned for his own 
safety when the accused reveal
ed that he had something con
cealed under his waistband . . . 
Surely then, under the consider
ations discussed in Terry v. 
Ohio, supra, the in-depth search 
for and seizure of the gun was 
reasonable-clearly as reason
able as the in-depth search for 
and seizure of Terry's gun when 
its presence was discovered by 
Officer McFadden's sense of 
touch during the so-called 
"frisk". (271 A.2d 569) 

Hand Concealed in Pocket 
During a routine investigation 

for a traffic violation, an officer 
was informed from police head
quarters via radio that the driver 
and the car he was investigating 
were carrying forged prescriptions 
for narcotic drugs. Defendant, a 
passenger in the car, while talking 
with the officer, voluntarily got 
out of the car with his right hand 
concealed in his coat pocket. The 
officer then requested defendant 
to remove his hand from his pock
et. Upon his refusal, the officer 
removed the hand and frisked de
fendant. At no time did the officer 
go into any hidden places upon 
defendant's person. However, 
clutched in the removed hand was 
a small yellow envelope which the 
officer seized and upon observing 
its contents, arrested defendant 
for the possession of heroin. 

This case presents no problems 
as far as the initial stop is con
cerned. The facts indicate that it 
was a routine traffic investigation. 
The information received over the 
police radio certainly gave the of
ficer good reason to at least in
vesti~ate the situation further. 

The real question in this case 
is whether the frisk was reason-

able. On this issue the Court said, 
"A person does not ordinarily 
alight from an automobile with 
a hand inserted in a pocket. 
When the hands are free such 
person has better maneuvera
bility to accomplish this task. 
Thus when the hand didn't come 
out after one or more routine 
questions by the officer, he cert
ainly by this time had probable 
cause to initiate reasonable pre
caution for his own safety. Un
<ler such facts and circumstan
ces the frisk for weapons was 
not unreasonable." State v. Hen
ry, 256 N.E. 2d 269 at 270 
( Court of Common Pleas of 
Ohio, 1969) 

Thus, the Court felt in this case 
that upon the whole of the facts 
and circumstances presented, the 
officer had reasonable grounds to 
believe that Henry was armed and 
dan~erous. Furthermore, the Court 
held that the heroin taken from 
defendant was admissible in evi
dence against him because as a 
result of a reasonable frisk, de
fendant himself brought the en
velope containing the heroin from 
his pocket, after which it was then 
in plain view. 

Admission by Defendant of 
Concealed Weapon 

Defendant, while driving an 
automobile, was stopped by a pol
ice officer for speeding. After stop
ping the vehicle, the officer walk
ed up to it. The defendant got out 
holding his right hand in the poc
ket of his knee-length coat. The 
pocket was baggy and sagged. The 
officer grabbed defendant's arm 
and asked him if he had a gun. 
The defendant answered "yes". 
The officer then removed the gun 
and arrested defendant. 

Here, again, the Court assumed, 
without discussion, that the stop 
was reasonable because it was a 
routine traffic stop. In dealing 
with the frisk, the Court cited 
Terry v. Ohio: 

"Terry v. Ohio ... tells us that 
when a police officer has reason 
to believe that he is dealing 
with an armed individual he has 
a right to search for weapons 
regardless of whether he has 
probable cause to arrest that 
individual for a crime. Here the 
officer did not merely think he 
was dealing with an armed per
ROn-he knew he was." State v. 
Hall, 476 P.2d at 931 (Court of 
Appeals of Oregon, 1970) 
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The gun was held to be admissible 
in evidence and defendant's con
cealed firearm was upheld. 
Citizen Informant 

Two officers were crusing in a 
patrol car at about 9 :00 at night. 
As they proceeded along a street, 
a taxicab driver coming from the 
opposite direction hailed them and 
said, "I just saw a guy up the 
street tuck a gun ins.ide his belt." 
The cabdriver pointed to three men 
down a street which was otherwise 
empty. He did not say which of 
the men he had seen with the gun. 

The officers drove up to the 
three men, stopped them, searched 
defendant, and found a gun in his 
left coat pocket. The other two 
men were also searched and the 
officers seized a knife from one 
and narcotics paraphernalia from 
the other. All three were arrested. 

The "stop and frisk" was found 
to be reasonable. The Court felt 
that there were but two courses 
open to the officers: (1) to let 
the three men pass in the night 
because the officers were not told 
which of the three had the gun 
and therefore they may have lacked 
the legal authority to search 
any of them, or (2) to stop the 
three and determine which, if any, 
was carrying a weapon. The of
ficers were justified in taking the 
latter action. 

The Court said, 
"In stopping the three the police 
were not required to confine 
their efforts to interrogation to 
the crucial question. Based on 
the information they had, there 
was only one realistic way to 
proceed and that was the usual 
method of 'frisking' or, if a 
bulge were noticed, of seizing 
the gun ... 
A forcible stop of the three 
was warranted and the necessity 
to frisk appellant (and the other 
two) for a weapon was immedi
ate if the stop was to have 
meaning. Questions leading to
ward a frisk might have brought 
a shooting." Gaskins v. U.S., 262 
A.2d 810 at 811-12 (District of 
Columbia Court of Appeals, 
1970) 

Violent Crime 
Police had received a report of 

an armed robbery minutes after 
it happened. It was about 3 :30 
A.M. and the officers on patrol in 
the area of the robbery had only 
seen one moving car in the vicinity 
of the place of the robbery. Police 

(continued on page 3) 



approached the car and noticed 
that one of the passengers fit the 
description of the robber given 
over the radio. The car was stop
ped and the two occupants instruc
ted to get out. No questions were 
asked at this moment but one of 
the officers immediately began a 
pat-down search of defendant for 
weapons. Bullets were found and 
defendant was arrested. On the 
basis of further evidence that was 
found. defendant was convicted of 
armed robbery. 

The court found that the stop was 
justified by the information the 
police had received over the radio. 

"It is well established that cir
cumstances short of probable 
cause to make an arrest may 
justify an officer's stopping 
motorists for questioning, and, 
if the circumstances warrant it, 
the officer may in self-protec
tion request a suspect to alight 
from an automobile and to sub
mit to a superficial search for 
concealed weapons." People v. 
Anthony, 86 Cal. Rptr. 767, 773 
(Court of Appeal of California, 
1970) 

However, the important point in 
this case is that the court author
ized an immediate frisk for weap
ons without any questions being 
asked. 

"If the reason for the stop is an 
articulate suspicion of a crime 
of violence, and the officer has 
reason to fear for his personal 
safety, he may immediately pro
ceed to make a pat-down search 
for weapons without asking any 
prior questions ... 

'There is no reason why an 
officer, rightfully but forcibly 
confronting a person suspected 
of a serious crime, should have 
to ask one question and take the 
risk that the answer might be 
a bullet'. . ." (86 Cal. Rptr. 
767 at 773) 

This case, therefore, stands for the 
principle that an officer need not 
ask questions before frisking a 
suspect if the nature of the crime 
bein~ investigated is violent and 
the officer has a reasonable fear 
for his own safety. 

Questionable Objects Felt in 
Frisk 

Police had a certain residence 
under surveillance as a receiving 
noint for marijuana shipments. 
They also had probable cause to 
arrest its occupant, who was ab
sent at the time. 

Defendants entered the drive
way of the residence in a car, pro
ceeded up the driveway and then 
attempted to back out when the 
police stopped them. The officers 
knew that the defendants were 
neither occupants of the residence 
nor were they subjects of the invest
igation. Nevertheless, they caused 
defendants to be spread-eagled 
against the car and searched. One 
of the officers patted down the 
defendants' outer clothing and 
frisked the defendants' inner cloth
ing. During the patdown and frisk 
of one defendant, the officer felt 
a lump in his shirt pocket. A 
further search disclosed that the 
lump was a plastic baggie con
taining marijuana seeds and a 
package of roll-your-own cigarette 
papers. Defendants were arrested 
and convicted of possession of 
marijuana. 
The Court approved the stop in 
this case, stating, 

"Admittedly the police officers 
would have been derelict in their 
duty had they not stopped the 
defendants' vehicle to determine 
whether the occupant of the 
residence, or any other known 
subject of the investigation, was 
in the car. Likewise, the officers 
could have detained the defend
ants long enough to ascertain 
why they were on the premises." 
People v. Nevran, 483 P.2d 228 
at 230 (Supreme Court of Colo
rado, 1971) 

However, the Court found the frisk 
in this case to be unreasonable. 

"It is apparent that the search 
conducted herein was not the 
'reasonable search for weapons' 
contemplated by the Terry case 
... The right to "stop and frisk" 
is not an open invitation to 
conduct an unlimited search in
cident to arrest or a means to 
effect a search to provide 
i;rounds for an arrest. Rather, 
it is a right to conduct a limited 
search for weapons . . . The 
seeds and cigarette papers seiz
ed were not shown by any evi
dence produced at the hearing 
to have been taken from the 
defendants under circumstances 
which would permit a search for 
weapons." 483 P. 228 at 232. 
In another case involving objects 

felt in a frisk. an officer received 
R broadcast that a murder had 
im~t been committed at a certain 
intersection. The officer proceeded 
to the scene of the crime and in 
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the general area spotted defend
ant in a dark jacket, fitting the 
description that the officer had 
received on his radio. 

The officer stopped defendant 
and conducted a frisk for offensive 
weapons. Just after he started the 
search around defendant's waist
band, defendant abruptly grabbed 
his outside upper jacket pocket. 
The officer moved defendent's 
hand away from the pocket and 
from the outside felt a round cy
lindrical object which he thought 
was a 12 gauge shotgun shell. He 
reached into the pocket to re
move it and at the same time pull
ed out a marijuana cigarette. The 
cylindrical object turned out to be 
a lipstick container. Defendant was 
convicted of unauthorized posses
sion of marijuana. 

The reasonableness of the stop 
was not in question here. Certain
ly, the officer had a duty to in
vestigate defendant on the basis of 
the description given over his pol
ice radio. The court addressed it
self therefore to the reasonable
ness of the frisk. Without deciding 
if a shotgun shell alone could be 
used as a weapon, the court found 
that the officer could have reason
ably believed that his safety was 
in danger and that the frisk was 
justified. 

"Though there is some confusion 
in the record, it is susceptible of 
the inference that at the mom
ent the officer had not yet elim
inated the possibility that de
fendant was hiding a relatively 
short shotgun under his jacket. 
In any event a shotgun was not 
necessarily the only object 
which, in combination with a 
shell, could be used as a weapon. 
The officer could reasonably be
lieve that any sharp object could 
be used as a detonator." People 
v. Atmore, 91 Cal. Rptr. 311, 
311, 313-14 (Court of Appeal of 
California, 1971) 

The Court further stated: 
"Hindsight may suggest that, 
in order to combine maximum 
personal safety for the officer 
with a minimum invasion of de
fendant's privacy, the officer 
should first have ascertained 
what else defendant was carry
ing. We do not believe, however, 
that under the circumstances 
the officer was required to pro
ceed in the coldly logical se
quence which may suggest itself 
after the event. It appears from 
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the record that his reaching into 
the pocket was almost a reflex
ive motion, provoked by defend
ant's sudden gesture toward the 
pocket anq his own feeling of 
the contents. We cannot say 
that under all of the circum
stances defendant's constitution
al rights were violated." (91 
Cal. Rptr. at 314) 

Other Unusual Circumstances 
After a high speed chase, an 

officer stopped defendant's vehicle 
for speeding. The officer came up 
to the passenger side of the vehicle 
and asked defendant to get out 
of the vehicle. While the officer 
was at the car, he could smell an 
odor of alcohol. Defendant started 
to unbutton his coat. He turned 
towards the police officer and pro
ceeded to take off his coat while 
he was still seated in the car. As 
he got out of the car he dropped 
the coat on the passenger seat 
where he had been sitting. 

Since it was a cold November 
night, the officer thought it was 
peculiar for the defendant to re
move his coat and the officer grab
bed the coat as the defendant was 
getting out. When the officer 
started to follow defendant, he 
suddenly noticed a pistol on the 
passenger seat which had been 
covered by the overcoat. The pistol 
was introduced as evidence in the 
Court below and defendant was 
convicted of carrying a concealed 
deadly weapon. 

On appeal, the Superior Court of 
Delaware analyzed the reasonable
ness of both the stop and the 
frisk. 

"The cmestion then becomes 
whether or not the policeman 
acted legally when he reached 
into the car and picked up the 
defendant's coat. It should be 
noted that this case involves an 
incident where the police had a 
dnty to act in stopping the veh
icle. It is not a case of general 
exploratory investigation. Since 
the police had a duty to act, they 
also had a ri~ht to take reason
able measures to see that their 
safetv was not endangered ( cit
in~ Terry v. Ohio). In view of 
the lateness of the hour, the 
hi<?:h speed chase. the number of 
men in the car (3), the fact that 
the men had been drinking-, the 
police acted reasonably in self 
nrotection in askin!'.c the gentle
men to ~et out of the car. More
over, under these facts, it was 

reasonable for the police to con
duct a limited pat-down search 
for weapons. A person cannot 
avoid such a search of his cloth
ing by removing his clothing 
when it necessarily remains in 
the general vicinity where he is 
to remain. The police do not 
have to risk watching three men 
to make sure that they did not 
at any time go back to the cloth
ing left in the car. And the mere 
fact that the coat was removed 
is another circumstance justify
ing a self protective frisk 
search." Modesti v. State, 258 
A.2d 287, 288 (Superior Court 
of Delaware, 1969) 

• • • • • 
In another case, two police of

ficers had received information 
over the police radio that a shoot
ing had occurred. The suspects 
were described as two negroes in 
dark clothing and one Puerto Ric
an in light clothing. The officers 
proceeded to the area of the shoot
ing and a while later spotted a 
negro in dark clothing and a 
Puerto Rican in light clothing, 
walking together near the scene 
and acting in a normal manner. 
The only reason the police had to 
connect them with the reported 
shooting was that they were walk
ing in the general area and they 
fit the limited description police 
had been given. The police had, no 
information of the physical make
up or characteristics of the men 
thev were seeking. 

The officers stopped the two 
men and frisked them on the spot. 
A gun was found in defendant's 
belt and defendant was convicted 
of carrying a concealed deadly 
weapon. 

The court discussed the "stop 
and frisk" aspects of the case to
gether. 

"A policeman may legally stop 
a person and question him. But 
he may not without a warrant 
restrain that person from walk
ing- away and 'search' his cloth
ing, unless he has 'probable' 
cause' to arrest that person or 
he observes such unusual and 
suspicious conduct on the part 
of the person who is stopped 
and searched that the policeman 
may reasonably conclude that 
criminal activity may be afoot, 
and that the person with whom 
he is dealing may be armed and 
dangerous." Commonwealth v. 
Berrios, 263 A.2d 342, 343 (Su-
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preme Court of Pennsylvania, 
1970) 

The court felt that the circum
stances disclosed in this case 
would not warrant a reasonably 
prudent man in the belief that his 
safety or that of others was in 
danger. 

"If the policemen were justified 
in searching Berrios under these 
circumstances, then every Puer
to Rican wearing light clothing 
and walking with a negro in this 
area could likewise be validly 
searched. This, we cannot ac
cept." (263 A.2d at 344) 

MISCELLANEOUS ISSUES IN 
STOP AND FRISK 
Stop and Frisk and Miranda 

As discussed in the May and 
June 1971 issues of ALERT, the 
familiar Miranda warnings must 
be given before any questioning of 
a person when that person has 
been taken into custody or other
wise deprived of his freedom of 
action in any significant way. The 
question arises as to whether the 
warnings are required to be given 
before questioning in connection 
with a 'stop and frisk." 

Most courts seem to agree that 
a short period of on-the-scene 
questioning pursuant to a "stop 
and frisk" does not require the 
Miranda warnings. The reasoning 
behind this is that the Miranda 
decision was designed to protect 
against the dangers of compulsion 
which exist when a suspect is 
swept from familiar surroundings 
and questioned in a coercive, pol
ice-dominated atmosphere. This 
compelling atmosphere is usually 
not present in a "stop and frisk" 
situation. First of all the questions 
in a "stop and frisk" situation are 
not considered to be interrogative 
but rather are usually brief and 
neutral in scope. Secondly, and 
more important, an ordinary "stop 
and frisk" situation does not in
volve taking a person into custody, 
nor does it involve a significant 
deprivation of his freedom of ac
tion. The key word here is signifi
cant. Although there is definitely 
a deprivation of a person's freedom 
of action, because the detention 
and questioning is brief, casual, 
and limited in scope, courts have 
usually not considered it signifi
cant enough to require the Miran
da warnings. 

This is not to say that question
ing in connection with a "stop and 

(continued on page 5) 



frisk" could never require the 
warnings. Circumstances might de
velop which would create a coerc
ive and compelling atmosphere re
sulting in a significant deprivation 
of a person's freedom of action. 
For example, if the police out
number the suspects, questioning 
is sustained and accusatory, force 
is used, or other similar factors 
are present, alone or in combina
tion, then very likely, the warnings 
would be required. 

It is difficult to formulate any 
cut and dried rules for determining 
when questioning in connection 
with a "stop and frisk" will re
quire the Miranda warnings. Hope
fully, the following cases will give 
some guidance. 

Police officers had been alerted 
via radio to be on the lookout for 
a white Mustang with California 
license plates believed to be driv
en by a person involved in a rob
bery in a nearby town. When the 
officers spotted a car fitting that 
description, they stopped defend
ant, asked him for identification 
and if he had been in the town 
where the robbery occurred. De
fendant replied that he had. No 
Miranda warnings had been given 
prior to the questions. Defendant 
was convicted of robbery and ap
pealed. 

The court felt there was nothing 
in the questioning which amounted 
to an in-custody interrogation cal
ling for Miranda warnings. 

"Miranda does not bar all in
quiry by authorities without pre
vious warnings ... In our opin
ion Miranda was not intended to 
prohibit police officers from ask
ing suspicious persons such 
things as their names and recent 
whereabouts without fully in
forming them of their constitut
ional rights." Utsler v. State, 
171 N.W. 2d 739 (Supreme 
Court of South Dakota, 1969) 

Another case illustrates that law 
enforcement officers do not have 
to give the Miranda warnings be
fore asking questions related to 
their immediate physical protec
tion. The police in this case had 
evidence that defendant had rob
bed a store at gunpoint and they 
were looking for him. By luck, 
several days after the robbery, 
of the eye-witnesses recognized de
fendant in public and tipped police 
as to his whereabouts. Police then 

crashed defendant's apartment and 
placed him under arrest. One of
ficer handcuffed defendant while 
the other proceeded to give him 
Miranda warnings. A third officer 
interrupted asking "Do you have 
the gun?" Defendant replied "I 
don't have the gun. I wouldn't be 
dumb enough to have it here." A 
jury subsequently found defendant 
guilty of armed robbery. 

Defendant claimed on appeal 
that this potentially incriminating 
statement should not have been 
admitted in court because he had 
not been given the Miranda warn
ings. The court felt, however, that 
the questions were not designed to 
elicit incriminating information 
but were apparently for one reas
on only-the physical protection 
of the police. The police had good 
reason to believe defendant was 
armed and dangerous because he 
had an extensive past history of 
robbery and burglary. 

The Court cited the following 
passage in Terry v. Ohio: 

"It would appear to be clearly 
unreasonable to deny the officer 
the power to take necessary 
measures to determine whether 
the person is in fact carrying a 
weapon and to neutralize the 
threat of physical harm." (392 
U.S. at 24) 

The Court went on to say 
"Although Terry v. Ohio involv
ed a 'stop and frisk' situation 
which was tested by the reason
ableness standard of the Fourth 
Amendment, we believe the con
cern there expressed is equally 
applicable when the Fifth A
mendment is involved. Accord
ingly, we hold that it is not a 
violation of either the letter or 
spirit· of Miranda for police to 
ask questions which are strictly 
limited to protecting the im
mediate physical safety of the 
police themselves and which 
could not reasonably be delayed 
until after warnings are given." 
State v. Lane, 467 P.2d 304 (Su
preme Court of Washington, 
1970) 

Frisking of Women 

A very delicate situation pre
sents itself when the object of a 
potential frisk is a woman. There 
are certainly situations which may 
arise where a law enforcement of
ficer could reasonably fear that his 
personal safety is endangered by 
an armed woman. However, if 
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routine frisk procedures are used, 
the officer may be subject to a 
claim of indecent handling by any 
woman he frisks and the further 
embarrassment of a possible law 
suit. Therefore, an examination of 
a woman's clothing should not be 
undertaken without some degree 
of certa,inty that the woman is 
armed. She may be asked to re
move her overcoat and handbags 
may be squeezed. But a woman's 
bag may be opened only after a 
hard bulge is felt or if she is 
placed under arrest. 

It is difficult to give any specific 
guidelines with respect to the 
frisking of women. Suffice it to 
say that the officer should use 
his common sense and discretion. 
Packages 

The variety of situations which 
are covered under the general cate
gory of "stop and frisk" is illus
trated by a rather unusual Su
preme Court case involving pack
ages. A postal clerk advised a 
policeman that he was suspicious 
of two packages of coins which 
had just been mailed. The polic_e
man immediately noted that the 
return address was fictitious and 
that the individual who mailed the 
packages had Canadian license 
plates. Later investigation dis
closed that the addresses ( one in 
California, the other in Tennessee) 
were under investigation for traf
ficking in illegal coins. Upon this 
basis, a search warrant for both 
packages was obtained, but not 
:until the packages had been held 
for slightly more than a day. De
fendants were convicted of traf
ficking in illegal coins. 

'The court upheld the warrant
less detention of the packages 
while the investigation was made, 
recognizing nevertheless that "a 
detention of mail could at some 
point become an unreasonable 
seizure of 'papers' or 'effects' with
in the meaning of the Fourth 
Amendment. The court em
phasized, however, that in 
this case the investigation was 
conducted promptly and that most 
of the delay was attributable to 
the fact that because of the time 
differential, the Tennessee author
ities could not be reached until the 
following day. U.S. v. Van Leeu
wen, 397 U.S. 249 (U.S. Supreme 
Court, 1970). We therefore see 
that the authority to detain for 
investigation is not confined to 
persons but applies also to things. 
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Summary 
The law of "stop and frisk" as 

it applies to the law enforcement 
officer may be summarized as fol
lows. 

A law enforcement officer may 
intrude upon a person's freedom 
of action and "stop" him for pur
poses of investigating possible 
criminal behavior even though the 
officer does not have probable 
cause to arrest the person. The 
officer must, however, be able to 
point to specific circumstances 
which show that the investigation 
was appropriate. He may use his 
experience and training to explain 
why the circumstances indicated 
to him that possible criminal ac
tivity was afoot in a given situa
tion. 

The extent of the "stop" as to 
length of time, duration of quest
ioning, and use of force, must also 
be reasonable under the circum
stances. 

A law enforcment officer may, 
upon less than probable cause, in
trude upon a person's privacy for 
p_urposes of conducting a protec
tive search for weapons or frisk. 
A _frisk is not automatically auth
orized whenever there is a stop. 
The officer must be able to demon
strate that the circumstances 
reasoi:-ably indicated that the per
son might be armed. Also, the frisk 
must be very strictly limited to the 
protective purpose, although evi
dence of a crime obtained from a 
properly conducted frisk will be 
admissible in court. 

The standard to be 8.pplied for 
both the stop and the frisk is 
whether the action taken by the 
officer was reasonable at its in
ception and limited in scope to the 
accomplishment of the lawful pur
pose. 

The guidelines that the Supreme 
Court has set out in the area of 
"stop and frisk" have arisen from 
a careful balancing of the needs 
of the police in performing their 
function of protecting society and 
the needs of the individual in main
taining his constitutional liberties 
undiminished. There are still, how
ever, many aspects of "stop and 
frisk" which need further clarifi
cation such as the appropriate
ness of the use of force, the signif
icance of a refusal to answer 
questions, and the searching of 
automobiles. These issues, and 
others, will have to be resolved by 
the courts on a case by case basis. 
The ALERT Bulletin will cover 
these developments as they arise 

through the reporting of recent 
decisions. 

IMPORTANT 
RECENT 

DECISIONS 
Note: Cases that are considered 
especially important to a particular 
branch of the law enforcement 
team will be designated by the 
following code: J - Judge, P -
Prosecutor, L - Law Enforcement 
Officer. 

Search and Seizure; Automo
biles L 

A reliable informant called a de
tective and told him that a '67 or 
'68 red Cadillac was parked at a 
certain place; that the car had a 
Texas license number NJP-867 · 
that the driver was white, dressed 
with a yellow shirt and brown 
trousera; that underneath the 
driver's seat was a baP- of heroin· 
and that in the trunk ;as a sawel 
off shotgun. This information was 
relayed to two other detectives 
who proceeded to the described 
place in an unmarked car. There 
they found the red Cadillac with 
the same plate numbers the in
formant had given them. They also 
saw a white man with a yellow 
shirt and brown trousers open and 
shut the trunk and then get be
hind the wheel. The officers then 
followed the car a short distance 
until the suspect parked, at which 
time they identified themselves 
and searched the car and the sus
pect while holding him at gun
point. The search turned up the 
shotgun, but not the heroin. At 
that time, they formally placed the 
suspect under arrest ( the actual 
arrest occurred prior to this, since 
they had the man in their custody 
without intending to let him go). 

The suspect was tried and con
victed for possession of a sawed
off shotgun and causing this fire
arm to be transported in interstate 
commerce, both in violation of fed
eral law. 

On appeal, the defendant claim
ed the evidence of the shotgun 
should not have been admitted into 
evidence because the officers did 
not have probable cause to arrest 
the defendant and search his car. 
The court disagreed, stating that 
because the officers' observations 
a<;reed exactly with the informa
tion 1<iven by a reliable informant, 
they had probable cam;e to arrest 
the defendant and search his car. 
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U.S. v. Harrelson, 442 F.2d 290 
U.S. Court of Appeals, 8th Cir., 
May, 1971). 

Search and Seizure: A Conflict 
JPL 

The following two cases illustrate 
the difficulty courts and law en
forcement officials have in determining 
the areas constitutionally protected by 
Seventh Amendment. Law officers 
would be well-advised to exercise 
caution in situations such as those 
desc1<bed below and obtain a warrant, 
except in an emergency situation where 
key evidence is likely to be destroyed. 

Case 1 : Police officers, relying 
on an anonymous tip, put defend
ants' home under observation for 
evidence of drug abuse activity. At 
one point the officers observed 
trash barrels on the sidewalk out
side the defendants' home and also 
noticed the garbage collectors ap
proaching. They requested the col
lectors to empty the truck and 
then pick up the defendants' trash 
so it could be easily examined and 
identified. In the subsequent 
search, they discovered marijuana. 
After one defendant retrieved the 
trash barrels, the officers entered 
the home and seized more mari
juana. At trial, defendants' motion 
to suppress the evidence being 
granted, the People appealed. 

The Court, in a 4-3 decision, af
firmed the dismissal and motion 
to suppress, relying on the test of 
"whether the person (the defend
ant) has exhibited a reasonable 
expectation of privacy, and, if so, 
whether that expectation has been 
violated by unreasonable govern
mental intrusion." (Relying on 
Katz v. United States, 389 U.S. 
347). The Court held that the 
fact that the officers had 
not trespassed to obtain the 
evidence was not conclusive on 
the issue of whether or not the 
search violated the Fourth Amend
ment. The Court also concluded 
that people have an interest in 
keeping their trash private and 
may not wish to have it examined 
"at least not until the trash had 
lost its identity and meaning by 
becomin~ part of large conglomer
ation of trash elsewhere." Here the 
defendants' trash had not lost its 
identity since it was examined in 
the empty well of the garbage 
truck. The effect of the decision 
is to extend the protection of the 
Fourth Amendment even to dis-
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carded refuse on the presumption 
that people should be able to ex
pect that their trash, just like 
private correspondence and tele
phone calls, will not be interfered 
with by government investigation. 
People v. Krivda, 96 Cal. Rptr. 2d 
1262 (Supreme Court of Californ
ia, July, 1971). 

Case 2: A security officer for 
the defendant's employer, suspect
ing that the defendant might be 
stealing merchandise, put defend
ants' home under his surveillance. 
During this observation, the offi
cer examined a cardboard box 
which was left as part of the 
trash on the sidewalk outside de
fendant's home. On another date, 
the same officer examined more 
of the defendant's trash and seized 
material and invoices which indi
cated that the carton and invoices 
held or referred to the merchan
dise stolen. This was turned over 
to the F.B.I. who arrested the de
fendant based on the trash seized 
and other evidence later obtained 
through use of a warrant. At the 
trial the defendant claimed the 
seizure of his garbage was a vio
lation of his Fourth Amendment 
rights to be free from unreason
able searches and seizures. The 
lower court denied the motion rul
ing that the items taken had been 
abandoned by the defendant. 

The Court of Appeals agreed 
that there was nothing unlawful 
about the seizure since the trash 
had been abandoned. The Court 
also discarded the argument that 
since the local town had an ordi
nance that limited those authoriz
~d "to rummage into, pick up, col
lect, move, or otherwise interfere 
with articles or materials placed on 
the ri~ht of way of any public 
street". therefore no policeman or 
security officer mav examine 
abandoned g-arba<!e. U.S. v. Dzialak 
441 F2d. 212 (2d Circuit Court of 
Appeals, March. 1971) 
Testimony of Officers on the 
Stand L 

Defendant was convicted of the 
murder of his wife in 1957. He had 
been given a lie detector test which 
he failed. In California, the result 
of a lie detector test is inadmissi
ble in court. 

At the preliminary hearing and 
again at the trial, the police officer 
who investigated the case testified 
that the Defendant had failed the 
lie detector test. The officer had 
not been questioned on this issue 
by the prosecutor; rather he vol-

unteered the information by him
self in both instances. 

The appellate court reversed the 
conviction because it felt that the 
officer's unsolicited testimony con
cerning the lie detector test pre
judiced the case. (Peoplev. Schiers, 
19 Cal. App. 3d. 102) 
COMMENT: Law enforcement of
ficers who take the stand should not 
offer any information which they have 
not been asked about by the attorneys. 
By doing so, an officer risks causing a 
mistrial or a reversal of the conviction 
in the future. 

Miranda Warnings; Custodial 
Interrogation J L 

A police officer stopped a car 
for a traffic violation and asked 
the driver where he was going, and 
then asked his passenger to check 
the story. While on the scene, it 
was determined that the car was 
stolen and the passenger was ar
rested. The defendant was found 
guilty and appealed, claiming the 
story he first gave to the police 
officer cannot be used in evidence 
since he was not given the Miranda 
warnings. The court disagreed, 
stating that even though the police 
officer had not intended to release 
the defendant, it was not a custod
ial interrogation. The court cited 
the rule from Lowe v. U.S., 407 
F.2d 1391. 1934 (9th Circuit Court 
of Appeals, 1969) 

"The questioning of a driver of 
a stopped car on an open highway 
by one policeman, without more, 
cannot be characterized as a 'pol
ice dominated' situation or as 'in-
communicado' in nature. #,, ¥,, * 
When a law enforcement officer 
stops a car _and asks the driver 
for identification, a vehicle reg
istration slip, and upon receiving 
unsatisfactory answers further 
asks the driver's destination and 
business, no in-custody' interroga
tion, as discussed in Miranda, takes 
place. U.S. v. Smith, 441 F.2d 539 
(U.S. Court of Appeals, 9th Cir., 
April 1971) ." 
Right to Counsel; Police Officer L 

Two Chicago police officers were 
charged with brutality by a citizen 
who claimed he had been beaten 
and kicked by the officers. The 
men were ordered to submit to a 
polygraph (lie-detector) test with
out the presence of a lawyer which 
they refused to do. A disciplinary 
panel, which also refused the of
ficers the representation of an at
torney, recommended temporary 
suspension. The officers sued their 
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supervisor, demanding damages, 
reinstatement, and the clearing of 
their records. Their argument was 
based in part on the invalidity of 
the proceedings since they were 
deprived of their Sixth Amend
ment right to counsel. 

The District Court rejected this 
contention and dismissed the suit. 
The Court held that the order to 
submit to a polygraph test was not 
violative of the right against self
incrimination since the Supreme 
Court had held that testimony of 
a police officer given under threat 
of removal from office for failure 
to testify, cannot be used against 
him later in a criminal trial any
way. Furthermore, the denial of 
counsel during the polygraph test 
and the hearing was not a viola
tion of the right to legal repre
sentation since the disciplinary 
hearing was not a criminal pro
ceeding. The Court also noted 
"that a law enforcement officer is 
in a peculiar and unusual position 
of public trust and responsibility, 
and by virtue thereof, the public 
body has an important interest in 
expecting the officer to give frank 
and honest replies to questions 
relevant to his fitness to hold pub
lic office." 

Therefore a police officer must 
answer questions by his superior 
relating to his duties, and has no 
right to attorney during such 
questioning. Furthermore, he may 
be dismissed for failure to respond 
to such questioning, although if he 
does answer, his responses may 
not be used against him in a crim
inal proceeding. Grabinger v. Cou
lish (320 F. Supp. 1213, U.S. Dis
trict Court, Northern District of 
Illinois, December, 1970) 

MAINE COORT 
DECISIONS 

Entrapment; Possession J P L 
Defendant appealed his convic

tion of possession of marijuana on 
the basis he was entrapped by a 
government agent into committing 
the crime. The court rejected his 
claim on the basis that the de
fendant was not charged with sell
ing marijuana, but only with pos
session. The court noted: "If Gel
lers possessed and controlled the 
marijuana, he did so independently 
of the police activity, so there is no 
room for the argument, i.e. 'pos
sess and have under his control' 
marijuana was in any way induced 
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by police activity." The rule is that 
"where the criminal intent origin
ates in the mind of the accused 
and the accused is furnished an 
opportunity to commit a crime or 
was aided in the commission there
of by an agent of the State in order 
to secure evidence necessary to the 
prosecution, it constitutes no de
fense." 

The court also discussed what 
amounts to possession of mari
juana. In this case, the State did 
not claim that the defendant had 
had personal exclusive possession 
of the marijuana, but rather that 
the defendant had the marijuana 
under his control and in his con
structive possession. If the State 
can prove that the defendant was 
a ware of the presence and charac
ter of the drug and was subject 
to either his exclusive or joint 
( with another) dominion or con -
trol, then the State meets the re
quirements of the possession stat
ute. This may mean that he has 
the drug on his person, but also 
that the drug is subject to his im
mediate physical possession and 
control. Here the defendant at his 
home was asked by an informer to 
furnish the undercover agent with 
marijuana. With that, the defend
ant ordered his friend to go into 
another room and roll the agent 
six sticks. The friend returned and 
handed the marijuana to the ag
ent, although the defendant was 
then out of the room. The court 
reasoned that the jury was entit
led to decide that the defendant 
had constructive possession of 
marijuana from the following 
facts: 

1. Although marijuana had been 
discussed by the agent and 
the defendant's friend, it was 
not produced until the de
fendant came home. 

2. The word "go" is a word of 
instruction. 

3. The word "roll" is a term 
from which the jury could 
properly conclude that the 
defendant wanted the drug 
in a certain form. 

4. "Six sticks" is a specific 
amount. 

Again, from these circumstanc
es, the jury could properly con
clude that the "friend" fetched 
the marijuana at the defendant's 
express direction, and thus the de
fendant had constructive posses
sion of the marijuana. 

The court also decided that the 
fact that at the time of the of
fense, the crime was a felony, but 
at the time of trial the crime was 
a misdemeanor, would not warrant 
dismissal of the charge. State v. 
Gellers, 282 A.2d 173 (Supreme 
Judicial Court of Maine, October 
1971). 

Right of Appeal J 

Maine Rules of Criminal Proced
ure, Rule 37 (c) requires that an 
indigent defendant be advised at 
the time of sentencing that he has 
a right to appeal to the Law Court 
if his counsel was court appointed. 
In this case, the state conceded 
and the court ruled that compli
ance with Rule 37 (c) is a matter 
of fundamental importance and 
that the defendant was entitled to 
some form of post-conviction re
lief, but what type of relief? The 
defendant argued that the state be 
ordered to provide him with a 
transcript, not as a necessary in
cident to a reinstated appeal, but 
rather as an exploratory tool look
ing for issues upon which some 
post-conviction relief may be ob
tained. The court disagreed, stat
ing that the Law Court's practice 
has been to reinstate the appeal, 
which if ordered. It also decided 
that the time for taking an appeal 
from the Superior Court in a crim
inal case will not commence to run 
until Rule 37 (c), where applicable, 
has been complied with. As for 
the transcript, since the appeal has 
been reinstated, the transcript 
would be furnished at the state's 
expense in accordance with the 
provisions applicable to appeals by 
indigent defendants. Boyd v. State, 
282 A.2d 169 (Supreme Judicial 
Court of Maine, October, 1971). 

Search Warrant; Affidavit JPL 

Defendant was indicted for pos
session of stolen property. His 
motion to suppress evidence was 
denied by a trial court on the 
grounds that the search warrant 
under which the evidence was ob
tained was valid. The search war
rant had been obtained on the bas
is of two affidavits from a police 
officer. 

The Supreme Judicial Court 
found that the search warrant was 
invalid for the following reasons: 

1. In the search warrant, no 
other ground was suggested for a 
search other than that the proper-
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ty was "concealed" on the prem
ises. The warrant made no refer
ence to the property described as 
"stolen" propertv. This was in vio
lation of the plain requirements of 
the Maine Rules of Criminal Pro
cedure, Rule 41 ( c), which states 
that the search warrant "shall 
state the grounds of probable 
cause for its issuance." 

2. Furthermore, the affidavits 
supporting the warrant were de
ficient. The affiant merely stated 
that property described "is stolen 
property". He did not purport to 
speak from personal knowlege nor 
did he present any underlying cir
cumstances. He later testified that 
his conclusion was based entirely 
on information furnished by an 
informer. However, this informer 
had no more than a lively suspic
ion that the items he observed 
might have been stolen. Therefore 
the affidavit was insufficient in 
that it contained only conch.i.sory 
statements as to an essential ele
ment, and it did not "contain all 
the information on which the mag
istrate's judgment is based as to 
the existence of probable cause. 
(Maine Rules of Criminal Pro
cedure, Rule 41 ( c)). State v. Ben
oski, 281 A.2d 128 (Supreme Judic
ial Court of Maine, September, 
1971). 

Comments directed toward the im
provement of this bulletin are wel
come. Please contact the Law En
forcement Education Section, Criminal 
Division, Department of the Attorney 
General, State House, Augusta, Maine. 
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