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DECEMBER 1970 

CRIMINAL DIVISION 

MESSAGE FROM THE 
ATTORNEY GENERAL 

JAMES S. ERWIN 
In the lead article of the first two issues 

of ALERT, there have appeared several 
citations of court cases as authority for 
principles of law discussed within the article. 
They appear in the form 121 A 2d 256 
and 251 F 2d 94 for example. These cita
tions are abbreviated references to sets of 
law books in which are reported the deci
sions of courts throughout the country. 
Since ALERT is limited by its size to con
veying only basic principles of law and 
stating only brief summaries of cases, the 
law enforcement officer who seeks further 
details must consult the actual reported 
decisions. 

Realizing that the citations of these deci
sions may prove confusing to someone un
familiar with them, this office has asked the 
law librarians in the three main law librar
ies in the State to assist any law enforce
ment officer so interested. 

Therefore, any law enforcement officer 
who is interested in pursuing a particular 
case or area of the iaw beyond its coverage 
in ALERT should visit one of these librar
ies and ask for one of the following people: 
Miss Edith Rary at the Law Library in the 
State House in Augusta; ML Donald Gar
brecht at the University of Maine Law Li
brary, 68 High Street in Portland; or Mrs. 
Ann Rich at the Cleaves Law Library, 142 
Federal Street in Portland. They have agreed 
to provide you with any assistance you may 
need in the use of their respective librar
ies, 

There are also law Hbrmies in the court
houses of each county available for the law 
enforcement officer's use. However, the of
ficer wiH be left pretty much to his own 
resources in these libraries as there is no 
full time law librarian present at these li
braries. 

Every law enforcement officer is en
couraged to research any area of the law 
touching upon his daily duties that is un
clear or incomplete in his mind. Also, as a 

FROM THE OFFICE OF 
THE ATTORNEY GENERAL 
OF THE STATE OF MAINE. 

PRE-TRIAL IDENTIFICATION AND LINEUPS 

Pretrial criminal identification pro
cedures, and particularly the lineup, 
have long been accepted law enforce
ment techniques. These procedures 
are necessary to help identify persons 
implicated in crimes and also to clear 
from suspicion those who are inno
cent. Until very recently, there has 
been little legal authority on the rights 
and duties of both suspects and law 
enforcement officers with regard to 
pre-trial identification procedures. In 
1967, however, the Supreme Court of 
the United States handed down three 
major decisions governing this area 
of the law. The three decisions were 
U,S, v. Wade, 388 U.S. 219 ( 1967), 
Gilbert v. California, 388 U.S. 263 
( 1967) and Stovall v, Denno, 388 U.S. 
293 ( 1967), It v,1ould be worthwhile 
to commit the names Wade, Gilbert 
and Stovall to memory, because any 
discussion of the law in this area is 
sure to center around them. This 
article will attempt to set out guide
lines for the law enforcement officer 
in light of these cases and others 
which have been decided even more 
recently, 

REQUIREMENT OF PRESENCE 
OF COUNSEL 

In the Wade and Gilbert decisions, 
the Supreme Court decided that a pre
trial confrontation of a suspect of a 
crime with witnesses or victims of the 
crime was a critical stage in the legal 
proceedings against the suspect. As 

reminder, the Criminal Division is always 
available to help any law enforcement of
ficer in this respect. Our telephone number 
is 289-2146. 

JAMES S, ERWIN 

Attorney Gen~ral 

such, the court ruled that a suspect 
has a right to the presence of a lawyer 
at the confrontation if he so desires. 
Furthermore, if the suspect is unable 
to afford his own lawyer, he is entitled 
to have one appointed for him by the 
court, This ruling is an extension of 
the right of every accused person to 
have the assistance of counsel for his 
defense at all critical stages of his 
criminal prosecution, a right guaran
teed by the Sixth Amendment to the 
Constitution. 
Basis of Court's Decision 

The Supreme Court's reasoning in 
these cases was based ( 1) on the in
herent unreliability of eyewitness 
identifications and ( 2) on the possi
bility of detrimental suggestions made 
to witnesses either by police officers 
themselves or through unfair proce
dures at confrontation, It was felt that 
the presence of counsel for the suspect 
at the confrontation with witnesses 
would prevent possible misconduct on 
the part of the police or others. Also, 
the attorney would have first-hand 
knowledge of what actually took place 
at the identification proceedings and 
could thereby conduct an intelligent 
cross-examination of witnesses at the 
actual trial and bring out any impro
prieties which might have occurred. 
Waiver of Right to Counsel 

Although a suspect does not have 
the right to refuse to participate in a 
lineup or other confrontation with 
witnesses, he may waive his right to 
the presence of counsel. Before the 
suspect can intelligently and under
standingly waive his right to presence 
of counsel, he should be clearly ad
vised of his rights. The following sug
gested Warning and Waiver form 
should effectively satisfy the stand
ards of the United States Supreme 
Court: 

(Continued on page 2) 
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WARNiNG 
J~,f~fc_Jrc :lp~Jearing at wny co:nfronta~ 

Sor,,_ ,vit:nc::::ses, or Bneup be-
j•r ~- by (N arne ul JPoHce I)e~ 
partrnex1:r) in relatien to (r)escr3r-}tiorJ of 

y0n rnt!St tir1dcrstat1d your 

' I against I 
,weHt tb,~ formal c'rnrges I 

to the presence ~ 
~,r1d advice ,),Horne;, of your ;I 
<i~oiee .;rn:r _sj.1ch co•:~frontation or 

l'"7r-i:ou C[!Pnot ,1fforci an atto,·ney 8nd ! 

you ·v1/.'1i'.rt OEe> a:\ ;;1ttorney 'l'viH be ap
;r;ointed for you at: no expense, before 

e:onfr:~ntz1tion or lineup is held. 
WA!VE!R 

beer ru:Jvised of i~igl_!t to 
the B'.dvioc of atton1ey to nave 
;:n1 attorDey pnjsent nt aBy confronta
tF.on ';vii:h ·,.viti_,Bsses o:r Hnenp, and that 

t~~£:·;:::t ~~.?~;~L?~E:;;;t~~l~~:E:.': ' 
::;::~tcie'~:n:/~;.~;u,~ :.:::~~Br(:::; io~; 

I'\Jc µror:1:ises hrrve been n1:Jde to me 
and no fYtessLrres of ariy kind hnve been 

CEi~TIFICATION 
hereby certify 

read th-e Jhvve ·\v:1:rnh1ig to (r-iJ1'rne 
that !.1e indicated 
his rights, and 

tonr: 1n :rny pres-

S ignr~ture Of {)fficer 

avail
rnay sorne

t·irnes be c:.1lled for the purpost:: of the 
confro}_1tati0n or Zarn,ora v. 

394 F 2:cl ( 9th Circuit 
Ccru:rt of 19fJ8), I-loYvever> 
fr:L, ,·mulci justified only when 

risk the 
evidence. 

Effocr l'.1f lmproper !.iruiup i11 Court 
tn orde 7L~ to enforce the right to 

n£ cou11sel at a '"Nitr::tess con
or lineup) the United States 
iCourt has established cer
for the adrnission of identi

ficaticn) c\ridenct· ]!J_ court If tb.e con
frcn1tation or hneup \Va.s irnproper, 

oF counsel :-md no 

,- r,r_,,,, r,-- t\:\~lt]~1~ai•\~~~C~1I~~·nj:: 
c-,,,,,-idencc ol Che lineup iderit'ification 

- the 
1-s C'Ven lin1ited as to the 
of an in-court identiflca-

tion when there has been an improper 
lineup. The in-court identification 
be e;icluded on objection unless 
prosecution can prove, clearly and 
convincingly, that the witness had a 
basis for that identification independ
ent of the illegal confrontation or 
lineup. 

Accordingly, every law enforce
ment agency should develop and ob
serve a set of standard operating pro
cedures relating to the identification 
process through witness-suspect con
frontations or lineups so that exclusion 
of courtroom identification evidence 
v,ill be reduced to the minimum. For 
this purpose, suggested guidelines 
follow. 

CHECK-LIST FOR LINEUP 
IDENTIFICATION 

The following guidelines may be 
helpful in conducting a lineup identi
fication after the suspect or subject 
has been advised of his right to coun
sel and counsel has been retained or 
waived. 

J, No lineup identification should 
be made without discussing the legal 
advisability of it with the County At
torney or the Attorney General's 
Criminal Division. 

2. Insofar as possible, all persons 
in the lineup should be of the same 
general weight, height, age, racial 
and physical characteristics, including 
dress. 

3. Should any body movement, ges
ture, or verbal statement be neces
sary, this should also be done uniform
ly, and any such movement, gesture, 
or statement should be done one time 
only by each person in the lineup and 
repeated only at the express request 
of the observing witness or victim. 

4. A photograph of the lineup 
should be taken and developed as 
soon as possible. A copy of such photo
graph should be made available im
mediately to the suspect's counsel. 

5. The names of all persons partici
pating in the lineup should be re
corded and preserved together with 
the names of the officers conducting 
the lineup. 

6, The -suspect's waiver of his right 
to counsel and voluntary participation 
in the lineup should be recorded and 
the fact of presence of counsel should 
also be recorded if that is the case. 

7. The witness or victim attending 
the lineup should be advised of the 
purpose for ·vVhich it is being con
ducted, but the officer should not 
suggest that the suspect is one of 
those in the lineup or even that the 
suspect is in police custody. 
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8. All witnesses who are to view the 
lineup should be prevented from see
ing the suspect in custody and in 
particular in handcuffs, or in any 
manner that would indicate to the 
witness the identity of the suspect in 
question. 

9. All efforts should be made to pre
vent a witness from viewing any 
photographs of the suspect prior to 
the lineup. 

10. If more than one person is called 
to view a lineup, the persons having 
already viewed it should not be al
lowed to converse with other witnesses 
or victims prior to their viewing the 
lineup. It is good practice to keep 
witnesses who have viewed the lineup 
in a room other than that in which 
witnesses who have not yet viewed 
the lineup are kept. 

11, Should there be more than one 
witness, only one witness at a time 
should be present in the room where 
the lineup is being conducted. 

12. The officer in charge of the line
up should not engage in unnecessary 
conversation with witnesses nor per
mit un-needed persons in the lineup 
room. A suggested group of people 
would be the witness, the officer con
ducting the lineup, the prosecuting 
attorney, the defense attorney, and 
possibly an investigator. 

13. The officer in charge should 
make complete notes of everything 
which takes place at the lineup and 
then make an official report of all the 
proceedings to be filed in his depart
ment's permanent records. A copy 
should be made available to the de
fense attorney. 

14. Each witness, as he appears in 
the room where the lineup is being 
conducted, should be handed a form 
for use in the identification. The form 
should be signed by the witness, the 
defense counsel, and the law enforce
ment officer conducting the lineup. A 
suggested identification form follows: 

(Continued on page 3) 

ALERT 
The matter contained in this bulletin is in• 
formation for the ,;rlminal law community 
only. If there is any question as to the subject 
matter contained herein, the cases cited should 
be consulted. Nothing contained herein shall 
bte considered as an Official Attorney Gen•ral's 
opinion unless otherwise indicated. 
Any change in personnel, or change in 11ddrus 
of present personnel should be reported to 
this offlc• immediately. 

James S. Erwin 
Richard S. Cohen 
John N. Ferdico 

Attorney Gen11r11I 
Chief, Criminal Division 

Editor 

This bulletin is funded by II grant from the 
Maine Law Enforcement Pl11nning and Assis• 
tance Agency. 



WITNESS LINEUP 
IDENTIFICATION FORM 

The positions of the persons in the 
lineup will be numbered left to right, 
beginning with I on your left. 

A. If you have previously seen one 
or more of the persons in the lineup, 
place an X in the appropriate square 
(or squares) corresponding to the num
ber of the person in the lineup. 

B. Then sign your name and fill in 
the date. 

C. When completed, hand this sheet 
to the officer. 

123 456 7 
()()()()()()() 

Signature of Witness 

Date and Time 

si~~t~~~ ~f i~~ E~f~~~~~~~i om.~~r 
········ ................. . 
Signature of Attorney for Suspect 

15. A copy of this Identification 
Form should be given to the Defense 
Attorney at the completion of the 
viewing of the lineup by each indivi
dual witness. 

The Lawyer's Role 
If the suspect has chosen to have an 

attorney present at the lineup pro
ceedings, he should be given every 
opportunity to observe all the pro
ceedings, to take notes, and to tape 
record the identification process in 
whole or part. If the attorney has any 
suggestions which might improve the 
fairness of the proceedings, the officer 
in charge may follow them if they are 
reasonable and practicable. However, 
the attorney should not control the 
proceedings in any way. 

POSSIBLE EXCEPTIONS 
TO THE WADE RULE 

The Wade and Gilbert decisions 
have caused much controversy and 
have spawned many conflicting opin
ions from the courts. Some lower court 
decisions have limited Wade to its 
particular facts. Others have created 
various exceptions to the broad hold
ing implicit in Wade and its compan
ion cases. A brief attempt to indicate 
some of these trends follows. 

A. The Pre-Indictment Exception 
The Wade and Gilbert cases both 

were concerned with identification 
proceedings which took place after 
the defendant had already been in
dicted and provided with counsel. 
Some courts have thus restricted the 
right of presence of counsel only to 
lineups and confrontations occurring 
after the formal filing of charges. 
People v. Palmer, 244 NE 2d 173 (Il
linois 1969). However, other courts 
have reasoned that since the purpose 

of counsel's presence is to avert pre
judice and assure meaningful cross 
examination of witnesses at trial on 
the issue of identification, it should 
make no difference whether the line
up occurs before or after the formal 
filing of criminal charges. Palmer v. 
State, 249 A. 2d 482 ( Maryland 1969), 
Rivers v. U.S., 400 F. 2d 935 ( 5th 
Circuit Court of Appeals, 1968). A 
California court has even suggested 
that the need for counsel is greater 
at a pre-indictment than at a post
indictment lineup. 

"The factors which make a police 
lineup a 'critical stage' in the pro
ceedings are present in pre-in
dictment as well as post indict
ment lineups. The reasons given 
by the court for the importance 
of counsel's presence at the line
up apply whether the confronta
tion occurs before or after indict
ment. In some cases these factors 
may be more important before 
indictment; a suspect who has not 
been charged may be less likely 
to be on the alert for procedural 
unfairness and less willing to cast 
suspicion upon l;imself by object
ing to police procedures". People 
v. Fowler, 76 Cal Rptr 1 ( Cali
fornia 1969). 

B. The Field Identification Exception 
The field or "on the spot" identi-

fication is one in which the suspect 
is arrested or apprehended at or near 
the scene of the crime and is immed
iately brought before victims or wit
nesses by a police officer for the pur
poses of identification. Some courts 
have held that this type of confronta
tion is permissible without the pres
ence of counsel. 

One rationale given for this posi
tion is that an "on the spot" confron
tation is merely part of the investiga
tory aspect of the proceedings, not 
the accusatory, and thus is not a criti
cal stage requiring counsel. State v. 
Satterfield 247 A 2d 144 (New Jersey 
1968). 

"It is hard to believe the Court 
meant to prevent an officer from 
making such a routine, uncon
trived inquiry and to require that 
the victim and the bystanders be 
carted off to a police station, held 
on the spot until counsel could be 
provided, or dismissed until a 
lineup attended by counsel could 
be arranged at some later time." 
U.S. v. Davis, 399 F. 2d 918 ( 2nd 
Circuit Court of Appeals 1968). 
Another argument for excluding "on 

the spot" confrontations from the re-
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quirernent of presence of counsel is 
that such a confrontation is vc::-y like
ly to result in an accurate identifica
tion and will thus promote faiLess by 
assuring reliability. Commonwealth v. 
Bumpus, 238 NE 2d 343 ( Massachu
setts 1968), Russell v. U.S., 408 F. 2d 
1280 ( District of · Columbia Circuit 
Court of Appeals 1969). 

Again, however, there are other 
courts that take directly contrary posi
tions. One line of thought is that the 
distinction between investigatory and 
accusatory stages of proceedings is 
not even a relevant consideration in 
identification cases. "The crucial in
quiry is not whether defendant had 
been placed under arrest or whether 
suspicion had focused on him, but 
whether his right to a fair trial was 
in jeopardy." People v. Martin, 78 
Cal. Rptr. 552 ( California 1969). 

Furthermore, although the advan
tage to police investigation of "o~ the 
spot" identifications is recogmzed, 
there are comts that feel "on the 
spot" confrontations are inherently 
suggestive of guilt and the c_onven
ience does not justify the sacrifice of 
the individual's right to meaningful 
cross examination and a fair trial on 
the crucial issue of identification. U.S. 
v. Wade, 388 U.S. 218 (1967), Rivers 
v. U.S., 400 F. 2d ( 5th Circuit Court 
of Appeals 1968). 

Viewpoint of the 
Maine Supreme Court 

The Supreme Judicial Court of 
Maine has dealt with the right to 
counsel in pre-trial identifications in a 
more general manner in the case of 
State v. Butler, 256 A. 2d 588 ( 1969). 
Rather than set out formalistic rules, 
the court looked at the totality of the 
circumstances in the case to deter
mine whether the pre-trial identifica
tion of the suspect occurred at a criti
cal stage in the proceedings against 
him. 

Immediately after a robbery, the 
victim identified the suspect from a 
showing of 12 photographs at the 
police station. On the victim's sug
gestion that he would like to obse~ve 
the suspect in the flesh, the police 
directed the victim to a place where 
they knew the suspect would be five 
days later. The victim confirmed the 
identification of the suspect at that 
time by viewing him in a room with 
one other man in it. 

The court decided from these cir
cumstances that this identification did 

(Continued on page 4) 



not occur at a critical stage of the 
prosecution. 

l. The case was in its investigatory 
stage and the suspect had not been 
accused. 

2. Suspect's freedom of action had 
not been curtailed in any way related 
to the robbery. 

3. The confrontation was instigated, 
not by police, but by the victim. 

4. No warrant for arrest was sought 
until after the confirmed identification 
by the victim. 

Suggested Procedures for 
Law Enforcement Officers 

Unfortunately, Butler, and the other 
cases interpreting Wade and Gilbert, 
do not provide many helpful guide
lines for the law enforcement officer in 
the area of pre-trial identification. 
Hopefully the United States Supreme 
Court will hand down a decision in 
the near future which will help to 
clarify matters in this area. Until such 
a decision is reached, however, the 
following procedures, based on cases 
decided to date, are suggested. 

1, Any pre-trial confrontation be
tween suspect and witness, intention
ally arranged by the police, and where 
the suspect' s freedom of action is re
strained, will more than likely be 
treated as a "critical stage" of the pro
ceedings by a court. This means that 
the suspect has a right to the presence 
of counsel and the police should ad
vise the suspect of his rights and fol
low the procedure outlined in the 
Checklist for Lineup Identification. 

2. If it is impossible or totally im
practicable to follow these procedures, 
the situation will be controlled by the 
case of Stovall v. Denno, 388 U.S. 
293 (U.S. Supreme Court 1967). In 
that case, the court used a "totality 
of the circumstances" test to determine 
whether the conduct of the confronta
tion was "so unnecessarily suggestive 
and conducive to irreparable mistaken 
identification" as to deny a suspect 
due process of law. The law enforce
ment officer must use his discretion in 
applying this test because it would be 
impossible to document and discuss 
here all the various circumstances that 
could possibly arise. However, some 
guidance can be obtained again from 
the Checklist for Lineup Identification. 
For those law enforcement officials 
interested in further assistance in this 
area, the case of U.S. v. O'Connor, 
282 F. Supp. 963 ( U.S. District Court, 
District of Columbia 1968) provides 
a helpful discussion. 

3. It is fairly well settled that when 
there are emergency circumstances, 
e.g. a witness believed to be dying, 
a relaxation of the right to counsel 
rule and the suggestibility rule may 
be allowed when necessary to prevent 
the loss of vital evidence. A recent 
Maine case, Trask v. State, 247 A. 2d 
114 ( 1968) presents an example of 
this type of situation. Defendant, who 
was being held in jail on a charge of 
robbery from a store, was presented 
to a hospitalized victim of a separate 
assault and robbery offense which was 
being investigated. There was some 
question as to whether defendant had 
retained a lawyer on the store robbery 
charge, but in any event, no lawyer 
was contacted for the identification 
proceeding in the separate assault and 
robbery crime. Defendant was trans
ported to the hospital by a deputy 
sheriff. The victim, with no prelimi
nary statements or questioning by any
one, clearly identified the defendant 
as his assailant. Defendant claims 
that he should have been represented 
by a lawyer at this pre-triaf confron
tation with the victim. 

The Maine Supreme Judicial Court 
decided that a claimed violation of 
constitutional rights in the conduct 
of a confrontation with a witness de
pends on the totality of the circum
stances surrounding it. In this case, 
there were no circumstances condu
cive to a mistaken identification be
cause: ( l) No preliminary statements 
were made to the victim; ( 2) The 
victim's words of identification were 
spontaneous and certain; ( 3) The de
fendant said nothing in the presence 
of the victim; ( 4) The case was mere
ly in the investigatory stage; ( 5) The 
critically injured victim ( thought to 
be dying) was about to be moved to 
a distant hospital. Under these condi
tions, the fact that a lawyer was not 
present did not void the identification. 
Trask v. State, 247 A. 2d 114 ( Maine 
1968), Trask v. Robbins, 421 F 2d 773 
( 1st Circuit Court of Appeals 1970). 

Photographic Confrontations and 
the Right to Counsel 

An often used and accepted method 
of police investigation is the showing 
of mug shots or photographs to wit
nesses to aid in identifying or elimi
nating suspects. The Supreme Court, 
in the case of Simmons v. U.S., 390 
U.S. 377 ( 1968), has approved of th'.s 
procedure subject to the same stand
ards of fairness set out in Stovall v. 
Denno. Each case must be decided 
on the total circumstances surround-
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ing it and the identification evidence 
will be excluded in court "only if the 
photographic identification procedure 
was so imper missibl y suggestive as 
to give rise to a very substantial likeli
hood of irreparable misidentifl.cation." 
Several courts have held that a sus
pect has no right to have counsel 
present when the victim or witness 
examines police photos of possible 
suspects. People v. Adair, 82 Cal. 
Rptr. 460 (California 1969), U.S. v. 
Collins, 416 F. 2d 696 ( 4th Circuit 
Court of Appeals 1969) . 

The following guidelines, based on 
the Simmons case, are suggested for 
photographic identifl.cations. 

1, More than one photograph 
should be shown to a witness. In the 
Simmons case, six photographs were 
shown to several witnesses, and the 
Supreme Court suggested that even 
more than six would be preferable. 

2. The people appearing in the 
photographs should be of the same 
general age, racial and physical 
characteristics. 

3. No group of photographs should 
be arranged in such a way that the 
photograph of a single person re-oc
curs or is in any way emphasized. 

4. Witnesses should be handled in a 
manner similar to that suggested in 
the Checklist for Lineup Identification 
(above). 

5. If there are several witnesses, 
the Supreme Court suggests that only 
some of them be shown the photo
graphs, in order to obtain an initial 
identification. Then the suspect could 
later be displayed to the remaining 
witnesses at a more reliable lineup in 
which counsel for the suspect is pres
ent. 

6. After the photographs have been 
shown to the witnesses, they should 
be numbered and preserved as evi
dence. 

It must be remembered that these 
guidelines are only suggested and that 
different circumstances may require 
different identification procedures. 
The key factor to keep in mind is that 
the totality of the circumstances sur
rounding the identification must not 
be so overly suggestive as to cause a 
substantial likelihood of irreparable 
misidentification. 

Summary 
In light of the conflict and con

fusion among courts in interpreting 
the Wade, Gilbert and Stovall deci
sions, the wisest course for the law en
forcement officer about to conduct a 

(Continued on page 5) 



witness-suspect confrontation is to 
warn the suspect of his right to coun
sel whenever possible. If it is not 
possible, the officer should take pains 
to see that the confrontation is con
ducted in an unsuggestive manner so 
as to avoid an irreparable mistaken 
identification. 

· di~cussion of the "plain view" 
Qi the November, 1970, issue 

· · ted that the shin-
by a law enforce

a car at night was 
search if the officer had a legal 

,to bti in the position he was in 
time and his observation thus 
not have constituted a search 

had it occurred in the daytime. There 
has been some question as to whether 
this doctrine is valid in Maine. Since 
the question has not been decided by 
a Maine court, the following cases in 
other jurisdictions are cited as author
ity for the principle. 
Marshall v. U.S., 422 F. 2d 185 ( 5th 

Circuit Court of Appeals, 1970); 
Dorsey v. U.S., 370 F. 2d 9281District 

of Columbia Circuit Court of Ap
peals, 1967); 

U.S. v. Callahan, 256 F. Supp. 739 
( U.S. District Court, District of 
Minnesota 4th Division); 

State v. Bo•vman, 245 N.E. 2d 380 
( Ohio, 1969); 

People v. Superior Court of Santa 
Clara County, 84 Cal. Rptr 81 ( Cali
fornia, 1970) . 

IMPORTANT RECENT DECISIONS 

Note: Cases that are considered es
pecially important to a particular 
branch of the law enforcement team 
will be designated by the following 
code: J - Judge, P - Prosecutor, L -
Law Enforcement Officer. 

Search and Seb:ure L 
The court upheld a warrantless 

search of a car for marijuana. The 
search was begun on a public high
way, before the suspects were ar
rested, and concluded in town after 
a key was made to fit the car's trunk 
Probable cause to search the car was 
provided by an unbroken chain of 
suspicious circumstances. 

1. Defendants had met with 3 
other "hippie type" people. 

2. The time was late at night. 
3. The area was a notorious drug

smuggling zone. 
4. Ridiculous and contradictory ex

planations were given by de
fendants for their movements in 
the area late at night. 

5. Surveillance set up by police 
observed defendant's car leaving 
area and returning significantly 
lower in the back. 

6. The car was a rental, especially 
attractive to smugglers. 

The court added that, viewing the 
situation from the position of the 
police officers, the time and circum-

stances did not permit them to obtain 
a warrant. They did not know how 
the situation would develop. The early 
hour of the morning might have pre
vented them from obtaining the war
rant. Furthermore, they waited until 
the car was in motion along the high
way before they stopped and searched 
it. Sherman v. U.S., ( 9th Circuit Court 
of Appeals, August 1970). 

Search and Seizure L 
Given the right to search an auto

mobile under Chambers, the Califor
nia Court of Appeals sees no reason 
why the police should not be able to 
search a purse left in the car. After 
several days of surveillance, police 
arrested the defendant and three 
others on warrants alleging narcotics 
violations, and seized two automobiles 
in which the arrested persons were 
riding. Due to a crowd at the scene 
of the arrest, the police took the ar
rested individuals to another location. 
The defendant left her purse in the 
car they were driving when arrested. 
A search of the purse revealed a quan
tity of narcotics. The court held that 
the Chambers rule which permits war
rantless searches of automobiles be
cause of their mobility if the police 
have probable cause to believe that 
they contain contraband and other 
seizable items, extends to the warrant
less search of a car which has been 
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immobilized by the arrest of its oc
cupants. Given the right to search the 
automobile, t1 , 0 court reasoned that 
police could search the purse defen
dant left in it Bethune· v. Superior 
Court, California Court of Appeals, 
September 1970. 

Miranda L 
Defendant school students were 

convicted of assault v;ith intent to 
rape as a result of an incident in the 
girls dormitory after a power black
out. They had confessed both to 
school officials and to a poHce officer 
and claim their confessions are in
admissible under the Escobedo and 
Miranda rulings. 

The court found that the school 
officials had conducted the inquiry in 
a manner customary to any institution 
investigating a disruptive i.ncidd1t; no 
coercion or undue influence was in·• 
volved; no evidence indicated that the 
inquiry focused on any r,~:-·ticular in
dividual nor that it was accusatory in 
nature. Thus the students were not 
entitled to Miranda warnings, 

The court also found that the police 
officer had conducted the investiga
tion properly; each student question-ed 
was advised of his rights urcder 
Miranda; no-one was arrested or taKen 
off campus; a counselor of the school 
was present at the investigation for 
the students' protection; there was no 
evidence of undue influence or other 
irregularity; and the students vvaiv 2d 
their rights and signed written c-,n
fessions. State v. Largo, ( Utah :.,u
preme Court, August, 1970), 

Identification-Lineups L J 
Putting two 200 pound "Anglo" 

policemen in a lineup -with two Mexi
can brothers suspected of a ta-s:icab 
robbery, who weighed 110-130 pounds 
and were three to four inches shorter 
than the officers, violated th funda
mental fairness test of Stovall "'· Den
no. But, the court found that ·10 sub
stantial prejudice to the defend,-1t. 
The totality of the circumstances ~ Ir

rounding the occurrence gave the cab 
driver ample opportunity to observe 
his assailant and provided an adequate 
independent basis for in-court identi
fication. People v. Costillo, Illineis Ap
pellate Court, October 1970. 

Search and Seizure L 
A 3 by 5 envelope may not be a 

dangerous weapon, but when found 
concealed in the small of a suspicious 

(Continued on page 6) 



trctt.llc 01ffender's bacl{, it rnerits fur ... 
ther ex:1mination. Thereforr~, oolice 
officers ¥'.i !10 vvere) up to thar 'Point, 
conducting a si1np le - frisk for -wea
pons incident to arresting the de-• 
fe_nd:nt tor being. una~le to pro~uc~ 
lus hcense and nc:g1strn.c10n, were JUSI:,·· 
fied in opening the envelope and ex
amining its contents, \vhicb proved to 
be heroin. The defendant "backing 
- 'llay" frorn the officers coupled -vvith 
1i1e location of the enveiope, justified 
1:heir exarr1inati0n of the contents to 
deterrnine if crimiE .. -.1 activity .vas in
volved. Holloman v. People, Illinois 
Supreme Court, October 1970. 

• :~nur~roorm Proeedl!ires 
Defendant, convicted of murder, 

was chiuged with an in-mison 
narcotics violation. Defrnd;nt con
tends that it was error to require 
him to appear continuou"ly t..::ore 
the jury ·.vhiie handcuffed, even while 
testi£~ , :1g. 

The Court held, 
Accused's right to the appearance 
of innocence before the jury, in 
ce;. .:2;n instance3, must bow to the 
competing rights of participants in 
the cour,·roorn and society ::it large. 
The co1.1rt, however, laid down cer
tain guidelines which a trial judge 
must follow •Nhen visible security 
measures are taken. 1.) The trial 
i ,dge must state for the record, out 
of c1··<:: pres 0 nce of the jury, reasons 
for taking these security precau-
tions. 2. i The trial judge must also 
give defendant's counsel the op
portunity to comment and attempt 
to persuade him differently. The 
reasons given by the Circuit Court 
for the above procedures is to pro
iide a record 'Nhen speciai securitv 
measures are taken in order that a 
reviewing court may determine if 
there was an abuse of discretion on 
the part of the trial judge. Samuel 
v. U.S., ( 4th Circuit Court of Ap
peals, September, 1970). 

Crnel a'l'!Cil Unusuoi Punishment J 
Defendant conn.,"ds that a 15 year 

mandatory maximum prison sentence 
;or a narcotics possession recidivist 
without the possibility of probatio. 
or parole, violates the 8th Amendment 
prohibition against cruel or unusual 
punishment. The CO"L did not reach 
this constitutional iss1.c: for other rea
sons, but added that it certainly did 
not foreclose consideration of the 
Eighth Amendment issue vvhen pre
sented in a proper case. People v. 
Clark, ( California Supreme Court, 
August, 1970), 

:!:H;1s.:;,~31U'f 
The court said tbat a prior ad

versary hearing is necessary· to deter
n1ine obscenity even in the case of 
peep s11cnv :fihns. 1,he nu1T1ber of 
people depfrved 0£ an allegedly ob
scene filn1 by its seiz:ure is a cone, 
trniling consideration in these cases 
and the court felt ,:hat a sufficient 
number of cu5torner.s moy view a peep 
sh0\•j even though on:1y one at a time. 
Any seized films are to be returned to 
their owners, but the o•,.vner must 
supply a single copy for- evidentiary 
use in the obscenity detennination 
hearing. Platt Amuseinent Arcade Inc. 

v. }oyce, ( U.S. Dj,strict Court, Western 
Pennsylvc1nia Augusi, 1970), 

Assls·tanr;,r; of Cci.ins~I J 
The defendant vvas convicted of 

rape and dici not appeal within the 
statutory 30 day ptriod. He nm.v 
cL1.ims his privatelv retained counsel's 
failure to c~dvise him of his rights to 
appeal der,rived him of "effective as
sistance of counsel". The court finds 
that the above facts can constitute in
effective assistance of counsel in vio
lation of the Sixth Amendment. Good
tcin v .. Cardwell, 6th Circuit Court of 
Appeals, October 1970 . 

MAINE COURT DECISIONS 

Note: Cases that are considered es
pecially impnrtant to a particu,1ar 
branch of the Javv enforcernent tean1 
will be designated by the fo]lo,Ning 
code: J - Judge, P - Prosecuior, L -
Law Enforcement Officer. 

Plain View Doctrine 
rfhe three defendants \Vere arrested 

in Scnncrset) lv!ass. for trespass. '"I'he 
arresting officer, while waiti;g for as
sistance, observed clothing, v;rapped 
in cellophane, lying in plain view on 
the rear seat of the car. The car was 
removed to the police station parking 
fot The arresting officer then received 
information that clothing, similar to 
that which he had seen, had been 
stolen in Maine. He obtained a search 
warrant, which later proved defective, 
and removed and impounded the 
stolen property. 

The court allmved the admission of 
the clothing in evidence. The officer 
did not need a valid search warrant 
because the clothing was in plain 
view and he had reasonable grounds 
to believe the articles had been stolen 
in Maine before he seized them. "It 
has long been settled that objects tall
ing in the plain view of an officer who 
has a right to be in the position to 
have that view are subject to seizure 
and may be introduced in evidence." 
State v. Mosher, Docket No. 640 ( No
vember 1970), 

Admissibility of Evidence P J 
Defendant was convicted of assault 

with a dangerous weapon ·with intent 
to kill and slay. The facts were that 
he had gotten into an argument with 
the victim while on a visit to a girl 
at a college campus. He then drove 

his car at tb_e victirn and struck hi1n 
with it. The main question before the 
court was whether defendant had the 
req11ircd intent to ki11 or slay. 

l. Tbe prosecution, to shov1 intent, 
offered evidence of defendant's near
ly striking two pedestrians with his 
car a short time after the incident in 
question. At this second incident, de-• 
fendant was alleged to have said "Do 
you want to be number two?" The 
court sacd that "[w]here the intent 
of a party forms a part of the matter 
in issue, evidence of other similar 
acts, not in issue, may be introduced, 
provided they tend to establish the 
intent of the party in doing the acts 
in question." 

2. To attack defendant's credibility 
as a \vitness, the prosecution, on cross 
examination of defendant, introduced 
the fact that defendant was married 
at the time of the incident in question. 
The State Supreme Court held this 
evidence inadmissible. The defendant, 
by taking the stand, merely opens up 
the issue of his reputation for truth 
and veracity and does not put his gen-
eral character in issue. The evidence 
offered tended to show that defendant, 
although married, was running around 
with other women. This had no rele
vancy to the offense charged and 
could only be prejudicial to defendant 
before a jury. State v. Wyman, Docket 
No. 645 (November 1970). 

Comments directed toward the im
provement of this bulletin are wel-
come. Please contact the Law En
forcement Education Section, Criminal 
Division, Department of the Attorney 
General, State House, Augusta, Maine. 




