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ATTORNEYS GENERAL OF MAINE

1820 - 1960
Erastus Foote, Wiscasset ........cviiiiiiiernirnrrenneenennennns 1820
Jonathan P. Rogers, Bangor ...........ccviiiinerieeinnenrennns 1832
Nathan Clifford, Newfield ........ccuiieiiiiiiiiiriirrenneanenns 1834
Daniel Goodenow, Alfred .............cciiiiiiiiinnineeninnenns 1838
Stephen Emery, Paris .....ooeviriineieennrnerernrneeneensocnns 1839
Daniel Goodenow, Alfred ............ceiiiiiirirnerinecnnnennns 1841
Otis L. Bridges, Calais ....coiiiiuiinireiiienriiinneernnnnens 1842
W. B. S. Moor, Waterville ..........oviiiiiiiiineinnnneennnenns 1844
Samuel H. Blake, Bangor ..........ccieeeenrnneeceecnnaroennnns 1848
Henry Tallman, Bath ........... it iiiiiiiiiiieiieernnnnnns 1849
George Evans, Portland .........cc.iiiiiiiiiiiininiinenennrnnas 1853
John S. Abbott, Norridgewoek .......covveieiririinneernnnenenns 18565
George Evans, Portland .......... ...ttt iriiiiineennnnnnnn 1856
Nathan D. Appleton, Alfred ........coiiiiiriireinenrenrneensas 1857
George W. Ingersoll, Bangor (died in office) ..................... 1860
Josiah H. Drummond, Portland ...................cciiiiieieinn. 1860
John A. Peters, Bangor .........ccuiiiitiiiiienieeininnionnnnnns 1864
William P. Frye, Lewiston ...........c.ccoiiveiriniiiireinnnroenns 1867
Thomas B. Reed, Portland ............coiiiiiiiiiiii i, 1870
Harris M. Plaisted, Bangor .........ccceiiuriieienrieneeninnens 1873
Lucilius A. Emery, Ellsworth ............coiiiiiiiiiiiiiinnns 1876
William H. MecLellan, Belfast .......cciiiiiiiiiniiniinnennnns 1879
Henry B. Cleaves, Portland ............c.cciiiiiiiiiiiniinninns 1880
Orville D. Baker, Augusta ........cooviirreeirnrreenenornosnnens 1885
Charles E. Littlefield, Rockland ...........cc0iiiiiiiiiiiinnnennss 1889
Frederick A. Powers, Houlton ...............ooviiiiiiiiiiionn, 1893
William T. Haines, Waterville .........cooiiiiiiiiiiiiiinnn., 1897
George M. Seiders, Portland ........ ... iviiiiiniiniennennnnnn 1901
Hannibal E. Hamlin, Ellsworth ..............cc.ooiiiiiiiiiinne, 1905
Warren C. Philbrook, Waterville ............. ... i iiiiiiintn 1909
Cyrus R. Tupper, Boothbay Harbor (resigned) ................... 1911
William R. Pattangall, Waterville .........c.ciiiiiiiiiiines 1911
Scott Wilson, Portland ........c.ciiiiiiiiii ittt iiiennnnn 1913
William R. Pattangall, Augusta ............. ..o i iiieian.n. 1915
Guy H. Sturgis, Portland ..........c.ciiiiiiiiiiiiiiririnernenns 1917
Ransford W. Shaw, Houlton ..........ccoiiiiiiiiiiiiniininnnn, 1921
Raymond Fellows, Bangor .........coiiiiiiiiiiniiennerninnisnes 1925
Clement F. Robinson, Portland ............cccoiiiiiiinnnnnn, 1929
Clyde R. Chapman, Belfast ...........ccoiiiiiiiiiiiiiiiiniennnns 1933
Franz U. Burkett, Portland .......... ... oo iiiiiiiiiiai e, 1937
Frank I. Cowan, Portland .........cccivtiiniiiiniiiinniienn, 1941
Ralph W. Farris, Augusta ......coviiiiiii ittt 1945
Alexander A. LaFleur, Portland .........cociiiiiiiiiiiiinenne, 1951
Frank F. Harding, Rockland ............coviiiiiiiiiiiiinnenn., 1955

Frank E. Hancock, Cape Neddick .............. ..ot 1959



DEPUTY ATTORNEYS GENERAL

Fred F. Lawrence, Skowhegan ..........coviiieeeennnnnsnns 1919-1921
William H. Fisher, Augusta .............c.iiiiiiiiiiinn, 1921-1924
Clement F. Robinson, Portland ................... ...t 1924-1925
Sanford L. Fogg, Augusta (Retired, 1942) ..............cv..e 1925-1942
John S. S. Fessenden, Portland (Navy) ........c.cccvvvunnn. 1942

Frank A. Farrington, Augusta ..............covuivuenrnennn 1942-1943
John G. Marshall, Auburn .........c.ciiiiiinininenennenns 1943

Abraham Breitbard, Portland ............ ..., 1943-1949
John S. S. Fessenden, Winthrop ...............c.ciiiiiun.. 1949-1952
James Glynn Frost, Gardiner ..............cviiiiinnnnnn. 1952-

ASSISTANT ATTORNEYS GENERAL

Warren C. Philbrook, Waterville ....................c... 1905-1909
Charles P. Barnes, NOTWay .......cvvuiinenrnnnnneennnnnns 1909-1911
Cyrus R. Tupper, Boothbay Harbor ..............ccvvn... 1911-1913
Harold Murchie, Calais ..........coiiiiiiiinennnnnennns 1913-1914
Roscoe T. Holt, Portland ................ccoviiiiirnienn. 1914-1915
Oscar H. Dunbar, Jonesport ........oviviieunnennnennnenn 1915-1917
Franklin Fisher, Lewiston ............. ... .. o it 1917-1921
William H. Fisher, Augusta .......... ...t 1921
Philip D. Stubbs, Strong .......ccieiiiuiiirinnenenrens 1921-1946
* Herbert E. Foster, Winthrop ..........cooiveiiieiinnens 1925
LeRoy R. Folsom, Norridgewoek ...........ccovvirieneen.. 1929-1946
Richard Small, Portland .......... ... it iienenn. 1929-1935
Frank J. Small, Augusta ........c.oiiiiiiiriinnnnnnans 1934-1946
Ralph W. Farris, Augusta ......cooiiiiiininininenenn 1935-1940
William W. Gallagher, Norway ................ccciin... 1935-1942
Richard H. Armstrong, Biddeford ........................ 1936
* David O. Rodick, Bar Harbor .............civuiuiinnnn.. 1938-1939
* Ralph M. Ingalls, Portland ...............cciiiviuien... 1938-1940
John S. S, Fessenden, Portland (Navy) ........covvvnen.. 1938-1942
Carl F. Fellows, Augusta ........cciiuitiinnrnennennennns 1939-1949
* Frank A. Tirrell, Rockland ...............coiiiiiinnnnnn. 1940
Alexander A. LaFleur, Portland (Army) ................. 1941-1942
Harry M. Putnam, Portland (Army) .........cccovvvneenn. 1941-1942
Julius Gottlieb, Lewiston ..........ccovviiiiiiiiiinnnn.. 1941-1942
Neal A. Donahue, Auburn ..........cooviiineeeinnnnnnn. 1942
Nunzi F. Napolitano, Portland .......................... 1942-1951
William H. Niehoff, Waterville ...............ccvvivunn. 1940-1946
*1 Richard 8. Chapman, Portland ...............ccovviunenn. 1942
*1 Albert Knudsen, Portland ...............ooiiiiiiiiinnn., 1942
*1 Harold D. Carroll, Biddeford .............cccciievnn.n.. 1942
Samuel H, Slosberg, Gardiner ............cccociiveunennn. 1942-1943
dJohn O. Rogers, Caribou .......cvvereninnnnennennnnennen 1942-1943
John G. Marshall, Auburn .........coiiiiiniinnvnnennens 1942-1943
Jean Lois Bangs, Brunswick .............ciiiiiiiiinnn.. 1943-1951
John S. 8. Fessenden, Winthrop ............covvvviinn, 1945-1949

Henry Heselton, Gardiner .........ccvvtiiiiiniinnnnnnnn. 1946-



Boyd L. Bailey, Bath ........ ..o iiiiiiiiiiiiiiiia, 1946-1956

George C. West, Augusta ......covviivnnrnncnneneirineens 1947-
Stuart C. Burgess, Rockland ................. ... cou..n, 1949-1953
L. Smith Dunnack, Augusta .......cviiiiiiininnenrenenes 1949-
James Glynn Frost, Eastport ........coieiiviniieennnnnns 1951-1952
Roscoe J. Grover, Bangor .........cccviiiiiininnnnennenns 1951-1953
David B. Soule, Augusta .......coviiiiiiniinenenreennns 1951-1954
Roger A. Putnam, York .......cciviiiiiiiiininnninnnnens 1951-1958
Miles P, Frye, Calais .........cooooiiiiiiiiiiiiininnn... 1951-1954
Frank W. Davis, Old Orchard Beach ...................... 1953-
Milton L. Bradford, Readfield .............cvvvvvninnnen, 1954-
Neil L. Dow, NOTWAY .. ..uvvuernrernnenennenooneensnnens 1954-19556
Orville T. Ranger, Fairfield ...............coviviievnnn, 1955-
George A. Wathen, Easton ..........coviiiiiiniiniennnn 1955-
Ralph W. Farris, Portland ...........ccooiiiiiinn.n. 1957-
Richard A. Foley, Augusta ...........cciiiiiiiiiiiiiienn. 1957-
Frank A. Farrington, Augusta ............c.iviiivenns 1958-
Stanley R. Tupper, Hallowell ...........ccoiviniinnvnnnns 1959-1960
Thomas W. Tavenner, Freeport ............. ..o via... 1960

*Temporary appointment,

*1 Limited appointment to handle cases arising under the profiteering law,
without cost to the State.
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DEDICATED
TO
JAMES GLYNN FROST

Assistant Attorney General

1951 - 1952

Deputy Attorney General
1952 - 1961
Died
June 3, 1961

whose genuine ability

as a lawyer
and
friendly qualities

as a man

are acknowledged with

affection and respect
by this Office

whose distinguished service
m the public interest
is acclaimed by all
branches of State Government




STATE OF MAINE

Department of the Attorney General

Augusta, December 1, 1960
To the Governor and Council of the State of Maine:

In conformity to Chapter 20, Section 14 of the Revised Statutes of
1954, I herewith submit a report of the amount and kind of official business
done by this department and by the several county attorneys during the
preceding two years, stating the number of persons prosecuted, their alleged
offenses, and the results.

FRANK E. HANCOCK
Attorney General



REPORT

HOMICIDE CASES, 1959 - 1960

STATE vs. RICHARD A. BRINE

This case was pending on the date of the last report. The respondent
was indicted and tried for murder in the Cumberland County Superior
Court in the January 1959 Term. He was found guilty of murder and
sentenced to life imprisonment.

STATE vs. GEORGE BURBANK

This case was also pending on the date of the last report. The re-
spondent was indicted for murder by the October Grand Jury of Sagadahoc
County. The case was tried at the January 1959 Term in Cumberland
County Superior Court after respondent’s motion for change of venue
was granted. The respondent was convicted of manslaughter and was
sentenced to serve 10 to 20 years in State’s Prison.

STATE vs. FREDITH BURBANK

This matter was also pending on the date of the last report. This
respondent was the daughter of George Burbank. Indicted for murder, as
an accessory to murder and for conspiracy to commit murder, she was tried
at the Sagadahoc Superior Court January 1959 Term for murder. She was
convicted of manslaughter and sentenced to 4 to 8 years. Following con-
viction the case was taken to the Supreme Judicial Court on respondent’s
exceptions. At the February 1960 Term the Supreme Judicial Court over-
ruled those exceptions.

STATE vs. RUSSELL W. MOSES

Another case which was pending on the date of the last report. In-
dicted and tried for murder at the January 1959 Term of Cumberland
County Superior Court, he was found not guilty by reason of insanity and
committed to the Augusta State Hospital.

STATE vs. EUGENE J. PAPALOS

On February 16, 1959, Eugene J. Papalos of Waterville, with a shotgun,
shot and killed John L. Emond who had been keeping company with Papalos’
former wife. The shooting occurred outside the building in which the
former Mrs. Papalos maintained an apartment in Waterville. The re-
spondent was arrested at the Waterville police station where he had gone
to give himself up. He was indicted and tried for murder at the June
1959 Term of Kennebec County Superior Court. He was convicted of
murder and sentenced to life imprisonment.
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STATE vs. VINCENT G. DOYON

On August 10, 1959, Vineent G. Doyon shot and killed his former wife,
Alice, at her apartment in Augusta. Earlier in the day Doyon had been
ordered by the court to make up back support payments. He began drink-
ing and became enraged which eventually led to the shooting. He was
indicted and tried for murder at the October 1959 Term of Kennebec County
Superior Court, convicted of murder, he was sentenced to life imprisonment.
Deputy Attorney General James Glynn Frost represented this office.

On June 15, 1960, a petition for writ of habeas corpus was denied by
Associate Justice Harold Dubord. At the October 1960 Term of the United
States Supreme Court, the respondent’s petition for writ of certiorari was
denied.

At this writing the respondent has pending a petition for writ of error
coram nobis before the Superior Court.

STATE vs. JOSEPH A. LEVESQUE

On December 12, 1959, Joseph A. “Blackie” Levesque, a state prison
parolee, stabbed to death Marguerite Couture at her apartment in Lewiston,
After having met Mr. Couture in a bar in the afternoon, Couture invited
Levesque to his home where they continued to drink., After her hushand
went to sleep, Marguerite Couture went to bed and Levesque followed her.
She resisted his advances to make love and he then stabbed her with his
jackknife, He was indicted at the January 1960 Term and tried at the
March Term of Androscoggin County Superior Court. He was convicted
of murder and sentenced to life imprisonment.

STATE vs. VINCENT E. DUGUAY

On December 28, 1959, Vincent E. Duguay shot and killed Mrs. An-
nette Cross at Lewiston. Duguay had been living with Mrs. Cross off and
on for over a year. An argument ensued late in the evening. He shot
her with a .22 caliber rifle. He then went to the sheriff’s office at the
Androscoggin County Court House and told of the shooting. Mrs. Cross
died over 24 hours later without regaining consciousness. Duguay was
indicted at the January 1960 Term of Androscoggin County Superior Court
and tried for murder at the March Term. He was convicted of murder
and sentenced to life imprisonment.

Following conviction the case was taken to the Supreme Judicial Court
on respondent’s exceptions. It is now pending before the Law Court.

STATE vs. CONRAD JOSEPH LAGASSE

On January 12, 1960, Conrad Joseph Lagasse stabbed his wife, Anita,
to death at Lewiston. Lagasse had been under a doctor’s care for a
nervous condition. He was indicted for murder at the June 1960 Term of
Androscoggin County Superior Court and pleaded guilty to manslaughter
at the same term. He was sentenced to 10 to 20 years in State’s Prison.
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STATE vs. GAYLON LOUIS WARDWELL

On the evening of March 5, 1960, the home of Gaylon Wardwell burned
to the ground at Woodland, Maine. The remains of his wife, Anita, and
son, 15 month old Joseph, were found in the ruins. About a week later his
actions aroused suspicion. An investigation was made and an autopsy per-
formed on the remains of the body of Anita Wardwell. It was determined
that she died from a fractured larynx before the fire. Wardwell confessed
his crime to the authorities, He was indicted and tried for murder at the
April 1960 Term of Aroostook County Superior Court. He was convicted
of murder and sentenced to life imprisonment.

His appeal is now pending before the Supreme Judicial Court of the
State.

STATE vs. HENRY LOUIS MARTELL

On April 26, 1960, the bodies of Amanda Martell and her son, Edward,
were found in her home at Limerick shot to death. Henry Louis “Peter”
Martell, Amanda’s grandson, was apprehended two days later at Baldwin,
Maine. ‘“Peter” Martell was indicted for both killings and tried for the
murder of Amanda at the May 1960 Term of York County Superior Court.
He was convicted of manslaughter and sentenced to 10 to 20 years. He
pleaded guilty to manslaughter in the death of his uncle, Edward Martell,
and was sentenced to 5 to 10 years at the same term.

STATE vs. KATHERINE J. PAIGE

On September 27, 1960, Mrs. Katherine J. Paige of Belfast brought her
six weeks old daughter, Brenda Lee, to the Waldo County Hospital. The
child was pronounced dead on arrival and an autopsy revealed a fractured
skull. Mrs. Paige first claimed that her 3 year old son had struck the baby
with a bottle while the baby was lying in a crib. She later admitted to
striking the child herself. She was indicted for murder by the Waldo
County Grand Jury at the October 1960 Term. The matter is now pending
and will be tried at the January 1961 Term of the Waldo County Superior
Court.

OTHER HOMICIDES

On May 14, 1959, at Limerick, Maine, Gordon E. Hamlin, who had ex-
perienced some financial setbacks, apparently went berserk. He shot and
killed his wife, Rose, from the doorway of his home. He then fired upon
a state trooper who attempted to speak with him. Barricading himself in
his home, he carried on a running gun battle with police officers. During
the battle he shot and killed Chief Pierre Harnois of Westbrook and severely
wounded Stephen Regina of the State Police. Hamlin’s body was later
found in the cellar of his home, a victim of police bullets or by his own
hand.

On August 28, 1959, a family argument resulted in the shotgun shooting
of Ralph Sprague by his stepson, Dennis Lockwood. The boy apparently
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fearing harm to his mother, fired at his stepfather and also injured his
mother resulting in the loss of her arm. He was indicted at the September
1959 Term of the Penobscot County Grand Jury for manslaughter. He
pleaded guilty at the same term and was placed on two years probation.

On September 21, 1959, Hiram Johnson, a woodsman, shot and killed
Leslie Spear at Johnson’s cabin at Chesuncook: A companion of Spear’s
notified the authorities and as they approached the cabin, it became en-
gulfed in flames. The remains of Johnson were found after the fire. A
complete investigation unveiled murder and suicide.

On October 5, 1959, the bodies of Fernand L. Cote, 32, and his wife,
Dorothy, 29, were found in the backyard of their home at Arundel, Maine,
by a state trooper. Cote apparently shot his wife with a 22 target revolver
and then took his own life.

On October 30, 1959, Louis Fournier shot and killed Myron Jordan at
Portland. He was indicted for manslaughter at the January 1960 Term of
Cumberland County. He was tried and found guilty of manslaughter and
sentenced to seven and one-half to fifteen years in the State’s Prison.

On December 16, 1959, the body of a newborn child was found in a
rubbish barrel in Portland. Mrs. Sadie Higgins, a widow 34 years of
age, was apprehended in Norway, Maine, and admitted doing away with
the child. She was indicted for manslaughter and pleaded guilty to man-
slaughter at the January 1960 Term of Cumberland County. She was
sentenced to 3 to 6 years at State’s Prison.

On January 5, 1960, at Whiting, Maine, Albert Richardson shot and
killed his sister-in-law, Mrs. Eunice Ackley, and her brother-in-law, Aubrey
Ackley, with a 45 caliber pistol. He then took his own life by shooting
himself with a 30-30 rifle. Investigation disclosed murder and suicide.

On March 5, 1960, the body of John A. Norris, Jr., was found in Waldo
County. Investigation revealed that one Gordon Thompson of the United
States Army had killed Norris at Fort Sill, Oklahoma. Thompson was re-
turned to Oklahoma and tried by a courts-martial and found guilty of
murder.

The unsolved killing of Shirley Coolen has been further investigated
and it is believed that a former suspect who is now incarcerated in Cali-
fornia was the perpetrator. The 1951 case is still under investigation.

The deaths of Danny Wood in 1954, Ethel Kelley in 1957, and Dennis
Down in 1958 are still under investigation by local authorities and this de-
partment.

OTHER CASES

In March of 1959 the Attorney General and Assistant Attorney General
George Wathen represented the state in the petition of Paul N. Dwyer
for writ of error coram nobis at Rumford, Maine. Mr. Dwyer’s petition
was denied. He later petitioned for commutation of sentence before the
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Governor and Council and in October, 1959, the commutation was granted
and sentence reduced from life imprisonment to 28 years and 5 months.
Mr. Dwyer was later released under the commutation and placed under the
jurisdiction of the parole board.

In May of 1959, because of the illness of the York County Attorney,
the Attorney General and Assistant Attorney General George Wathen
went to York County to try one Hubert Barden charged with assault with
intent to kill one Vernon Dunn. Barden was found guilty of assault with
intent to kill and was sentenced to three and one-half to ten years.

On October 17, 1959, Sharon Simmons was abducted from her baby-
sitting chore in Damariscotta by Rodney Austin, an ex-convict. He traveled
with her for six days through Maine, New Hampshire and Vermont and
was eventually apprehended in Massachusetts after having released the
girl in Vermont. Austin was returned to this State and was eventually
tried on nine counts of abduction, rape and illegal transportation of a
minor under duress. In November of 1959 in the Lincoln County Superior
Court, he was found guilty on eight counts and was sentenced to life im-
prisonment.

There has been a substantial increase in the number of post-conviction
petitions since the Dwyer cases. These have taken a great deal of time.
One of these brought by Robert H. Mottram in September of 1960 resulted
in the granting of a new trial. At the October 1960 Term of the Cumber-
land County Superior Court, he was again found guilty of larceny.

John D. Duncan who had been transferred to the federal prison system
was returned from Aleatraz, California, on his petition for writ of error
coram nobis in 1960. His petition was denied and he was returned to
Alcatraz. Since that time he has petitioned the Federal District Court,
United States Supreme Court and the State Supreme Court for various
remedies.

Statistics have shown that certain crimes are on an increase and
others on a decrease, for example, breaking, entering and larceny has
shown a steady increase up to 1958 and for the past two years there has
been a decline of 26.5%. There was a sharp decrease of felonious assault
of T5% ; a 50% decrease in larceny cases; a 209% increase in forgery cases,
There was a general decrease in overall categories of crime of 1023 cases
less than the previous biennium. Tables with statistics compiled for the
biennium may be found starting at page 178.

BAXTER STATE PARK

It was my pleasure to serve as a member of the Baxter State Park
Authority. This Authority is by statute composed of the Attorney General,
the Forestry Commissioner and the Commissioner of Inland Fisheries and
Game. During the biennium we have made two inspection trips of the
Park with the donor of the land, former Governor Percival P. Baxter. The
attendance at the Park for the two years of the biennium has been steadily
increasing and people from all over the United States have visited the
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Park and climbed Mount Katahdin. It is contemplated that gateways will
be installed to better control entry to the Park. This area composed of
193,254 acres is one of the most beautiful wilderness areas in North America.
The top of Mount Katahdin is the end of the Appalachian Trail which
begins in Oglethorpe, Georgia. We are indeed fortunate to have such an
area in the State of Maine and I urge every citizen in Maine to make an
attempt to visit this Park which exists because of the generosity of Gover-
nor Baxter.

ATOMIC ENERGY

I succeeded former Attorney General Frank F. Harding, as a member
of the Atomic Energy Committee of the National Association of Attorneys
General and at the present I am serving as Chairman of that Committee.
Over the past two years, the Association in conjunction with the Atomic
Energy Commission has been attempting to formulate federal and state
legislation for the gradual change-over of control in the radiation field to
the states from the federal government. Deputy Attorney General James
Glynn Frost, who has been on the National Advisory Committee for the
past four years, and I have attended conferences in Washington and
Chicago. It has been one of the functions of the National Association
Committee to urge all states to legislate in this field and toward that end
legislation will be introduced into the Maine Legislature in 1961.

ANTI-TRUST

The Attorney General is also a member of the Anti-Trust Committee
of the National Association of Attorneys General, which has been an ex-
tremely active Committee because of recent federal action in the field.
This state became involved in an anti-trust action after the federal au-
thorities had brought criminal and civil actions in the Massachusetts Dis-
trict Court against asphalt, tar and bituminous companies. The State of
Maine brought its action against six tar companies for conspiracy in
November, 1960, to recover over a million dollars in treble damages. We
are hopeful at this time that this civil action will result favorably to the
State of Maine.

OTHER MATTERS

The staff of the Attorney General’s office now consists of the Deputy
Attorney General, 10 full-time assistant attorneys general and 2 part-time
assistant attorneys general with 2 investigators and 3 clerical employees.

Assistant Attorney General Milton L. Bradford and Frank Farrington
are assigned to and maintain their offices at the Maine Employment Security
Commission. These assistants handle the legal problems for the agency;
render legal opinions on request of the Commission; attend all employer
liability hearings before the Commission and represent that body in Su-
perior Court and in the Supreme Judicial Court, on appeals from Com-
mission decisions, both in claimant cases and in cases of determination of
employer liability under the Maine Employment Security Law, as well as
suits brought to collect delinquent employer contributions.
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They also have charge of a four-man investigation unit, the function
of which is to look into cases where fraud is suspected in obtaining un-
employment compensation benefits, and in uncovering improprieties even
when unsuspected.

During 1959 and 1960 collection of delinquent employer accounts (in-
cluding interest and penalties) amounted to $243,271.89. In the process
of collecting these accounts, 177 statutory liens were filed; a total of 121
suits were instituted in Superior Court, and 37 proofs of claim were filed
in the Bankruptcy Court. A total of 10 liability cases were brought by
employers against the Commission in Superior Court, two of the cases
being later appealed to the Supreme Judicial Court and seven claimants ap-
pealed from Commission decisions to the Superior Court.

A total of 1,639 claimant investigation cases were completed. The in-
vestigators during this period made 3,174 calls and developed as a result
thereof a total of 895 fraud cases. Also during this two-year period, Mu-
nicipal Court action against violators resulted in 75 convictions; fines were
assessed in 39 cases, but suspended in 11 of them; jail sentences were im-
posed in a total of 58 cases but suspended in all but one; and 46 claimants
were placed on probation. Several individuals later served jail sentences
due to violation of probation.

A total of $37,085.37 was collected on claimant overpayment and fraud
cases.

Milton L. Bradford has worked with the Commission since 1954 and
Frank A. Farrington since 1958,

Assistant Attorney General George C. West and Assistant Attorney
General Frank W. Davis are both assigned and maintain their offices in
the Department of Health and Welfare. These assistants are concerned
with rendering opinions to the Commissioner of Health and Welfare and
other divisions of that department and more specifically with actions for
collections of money to the State for old age assistance, aid to dependent
children, reciprocal support and the like. During the fiscal years 1958-59
and 1959-60 they have collected from estates for old age assistance, aid to
the blind and aid to the disabled, the sum of $340,735.83 and during the
same fiscal period they have collected from fathers for aid to dependent
children, including collections under the Uniform Reciprocal Enforcement of
Support Act the total of $493,123.99 and during the same fiscal period they
have collected from fathers for child welfare the total sum of $80,704.90.
Total collections from the above and miscellaneous items amounted in
that fiscal period to $936,307.98. Mr, West, the senior assistant, has been
with the department since 1947 and Mr. Davis has been with the depart-
ment since 1953.

Assistant Attorney General L. Smith Dunnack is assigned and main-
tains an office with the State Highway Commission. His duties consist of
advising the Commission and the various bureaus within the department
upon legal questions arising in the course of the department’s business,
He supervises and directs the work of title attorneys in connection with the
acquisition of land for rights of way in highway construction. This, of
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course, has been a major function since the expansion of the highway pro-
gram under the federal government. This federal highway program has
continued to result in a great number of condemnation procedures. These
cases are prepared by Mr. Dunnack and his staff and usually tried by
private attorneys in the field, hired by the State Highway Commission with
the approval of this office. Mr. Dunnack’s office has handled 300 motor
vehicle accident cases and a large number of claims, such as blasting, salt
damage, etc. Violations of the “posted roads” law, outdoor advertising law
and legal weight of loads law are frequently called to their attention.
Forcible entry and detainer actions are often brought to clear new rights
of way in time for the work to begin.

Mr. Dunnack has been with the department since 1949.

Assistant Attorney General Orville T. Ranger is assigned to and
maintains an office on a part-time basis with the Insurance Department.
Mr. Ranger’s duties encompassed the following: Preparation and prosecu-
tion of seven administrative hearings for the suspension or revocation of
agents’ licenses. Preparation of waivers of hearing in several other cases
in which the Commissioner suspended or revoked licenses. Defense of the
Commissioner and the Attorney General in two court cases with a third now
pending. The bringing of nine court actions for the removal of fire hazards
with several others pending.

The giving of advice and opinions on many occasions involving the
power and duties of the Insurance Commissioner and insurance com-
panies. A review of policy filings with respect to legal technicalities. The
attendance at numerous conferences at which these matters were discussed.

The preparation of all departmental legislation including the revision
of the laws pertaining to agents, brokers, adjusters, and fees, and the addi-
tion of necessary penalty provisions where none existed. Attendance and
testimony at several hearings before legislative committees as a representa-
tive of the department. Compilation of an index for the excerpt of the in-
surance law for the first time.

The assembling of a modest library of Maine Reports, digests, statutes,
insurance texts, and the insurance laws and rulings of the fifty states for
efficiency and convenience in answering insurance questions. Obtaining
dictating equipment on a rental basis instead of hiring a part-time secre-
tary, in the interest of economy.

Mr. Ranger has been with the department since 1955.

Assistant Attorney General Henry Heselton is assigned to and main-
tains his office at the State Liquor Commission on a part-time basis. In
this capacity he answers letters from licensees, vendors of spirituous and
vinous liquors, municipal authorities and agencies of other states dealing
with liquor problems. He consults with and advises the Commission on
questions of law and rules and regulations pertaining to the functions of
the State Liquor Commission. He also prepares cases and represents
the Commission in appeals from decisions of municipal officers in connection
with licensing and represents the Commission in the various courts of the
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state. He also attends to liquor aspects of building leases for the State
Liquor Stores. He consults with and advises the chief inspector of the
enforcement division of the Commission. The operations of the Commis-
sion are continually increasing; for instance as of June 1, 1960, there
were five additional State Liquor Stores in operation. There has been
an expansion of store building which has required the drafting of the
usual leases and the execution of preliminary agreements for the building
and the use of the new premises by the Commission. There has, of course,
been added to the licensing classification Class A Restaurants which has
required considerable attention on the part of Mr. Heselton.

Mr. Heselton has been with the department since 1946.

Assistant Attorney General Ralph W. Farris is assigned to and main-
tains his office at the Bureau of Taxation. His activities consist of advising
the state tax assessor on questions of law in the business of the department.
He is specifically assigned to the Inheritance Tax Division and assists in
handling sales and use tax appeals. There were three sales tax appeals
argued before the State Supreme Judicial Court in 1960 and there are
18 cases pending in the Superior Court awaiting the decision of our Law
Court of the three argued cases.

There are many other sales tax appeal cases pending in the Superior
Court which involve a good deal of work by Mr. Farris and Assistant At-
torney General Richard Foley, also assigned to the Bureau of Taxation,
Sales Tax Division. There are several pending inheritance tax appeals
in Superior Courts throughout the state. Assistant Attorney General Foley
is specifically assigned to the Sales Tax Division where the volume of tax
collections has increased steadily over the past four years. The accounts
receivable as of June 30, 1960, were $178,101.12 representing 730 cases
pending collection. In 1959 as of the same date the accounts receivable
were $147,628.72 representing 690 cases pending collection. It is interest-
ing to note that the volume of taxes collected and cases closed has increased
substantially from 1956. In 1956 the amount collected was $64,865.02 and
cases closed 309, In 1959 the amount collected was $135,869.91 and cases
closed 534. Because of the substantial increase in the volume of taxes
referred for collection, it has been increasingly difficult for one attorney
to properly fulfil the duties relating to sales taxes. The office procedures
involved in tax collections normally require the full time of one attorney.
The additional requirement of traveling throughout the state for investiga-
tion of assets, attendance at disclosure hearings, appearing at administra-
tive hearings, attendance at Superior Court and Federal Bankruptcy Courts
is enough to require the services of a full-time assistant. Toward that
end, this office will request an additional assistant attorney general to be
assigned to the Bureau of Taxation in the ensuing year.

In the fall of 1959 Stanley R. Tupper was retained as an assistant at-
torney general to compile and bring up to date the Lawrence Digest of
Maine cases. Mr. Tupper did an excellent job on this and other office mat-
ters until March, 1960, when he resigned to run for Congress. I am ex-
tremely happy to say that he was successful and is now enjoying his term
in the Congress.
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Mr. Thomas Tavenner was retained as an assistant to replace Mr.
Tupper and has continued to complete the Lawrence Digest which is ex-
pected to be printed sometime in 1961. He has further spent a good deal
of time preparing an administrative procedure code for state departments
which will be presented to the One-Hundredth Legislature of 1961. Mr.
Tavenner’s duties have been that of general assistance in the main office
of the Attorney General along with Assistant Attorney General George A.
Wathen and Deputy Attorney General James Glynn Frost.

Assistant Attorney General George Wathen is assigned to the main
office and his activities are many and varied. Mr. Wathen provides legal
services for the Department of Education, providing advice and legal serv-
ices of a general nature to the Commissioner and the members of the de-
partment. Within the same department he furnishes legal services to the
Maine School Building Authority and the Maine School District Commission
which agencies take a great deal of his time, especially with regard to the
Maine School District Commission. In fact, the work load for this par-
ticular department with regard to legal services has increased to such an
extent that a full-time assistant assigned to Education would be advisable.
The Maine Industrial Building Authority has taken a considerable amount
of time and their requests for legal services have increased in the past two
years. Services are also rendered to quite an extent to the Maine Mining
Bureau with attendance at their meetings to render legal interpretations.
During the biennium Mr. Wathen drew up the first Maine Mining Bureau
lease which was quite lengthy and ran from the State of Maine to the
Roland F. Beers Company. Since that time he has rendered assistance in
drawing up other mining leases. A great deal of time is devoted to legal
assistance for the Department of Mental Health and Corrections. He repre-
sents that department in post-conviction procedures which is showing an
ever-increasing trend. There has been a steady increase since the Dwyer
petitions received so much publicity and Dwyer’s eventual release on parole
in 1959.

In the calendar year 1959 there were 33 miscellaneous petitions, 6
education cases and 4 appeals to the Supreme Judicial Court, a total of 43
actions. The miscellaneous petitions consist mainly of Maine State Prison
petitions. The education cases required a great deal of research and
preparation and had to do with school administrative districts.

In the calendar year 1960 there were 87 miscellaneous petitions, 38
education cases and 9 appeals to the Supreme Judicial Court, a total of 99
actions. The year 1960 showed more than 100% increase over 1959,
Nearly 50% of the work done by this assistant has been on post-conviction
procedures. Statistical data may be found on pages 193, 208 and 209 of
this report with detailed information with regard to post-convictions, etc.

All certificates of incorporation, changes of purposes and mergers are
reviewed by this assistant. In 1959 he reviewed 690 certificates of in-
corporation, 16 changes of purposes and 13 mergers. In 1960 he reviewed
659 certificates of incorporation, 17 changes of purposes and 10 mergers.

Mr. Wathen has been with the Department since 1955.
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Assistant Attorney General Neal A. Donahue maintains his head-
quarters in the main office of the Attorney General and is assigned mainly
to the handling of cases under the Workmen’s Compensation Act. He
represents both the State and the employee before the Industrial Accident
Commission and his work involves a good deal of travel. He also does
considerable work with regard to title relating to lands the state wishes to
acquire or in which it may have an interest. Mr, Donahue has been with
the Department since 1942,

Deputy Attorney General James Glynn Frost maintains his office at the
main office of the Attorney General and is endowed by law with many of
the powers of the Attorney General in the absence of the Attorney General.
His functions are also many and varied, similar to those of Assistant At-
torney General Wathen, and on occasion he has represented this office at
trials for murder. Mr. Frost does a good deal of advising and giving of
opinions to all department heads and the Office of the Governor. He ex-
amines all medical examiner’s reports that are forwarded to this office.
He examined approximately 2,150 medical examiner’s reports for the
biennium; 1,052 in 1959 and 1,098 in 1960. For additional breakdown with
regard to counties see chart on page 210 of this report.

Mr. Frost has approved 309 applications for excuse of corporations in
the biennium; 154 in 1959 and 155 in 1960.

He examines the sufficiency of extradition papers including those in-
stances where Maine is the asylum state and where Maine is the demand-
ing state.

A specific and important function is to examine and approve contracts
for various departments.

His services over these two years have been invaluable to the Attorney
General. Mr. Frost has been with the Department since 1951 and has been
Deputy Attorney General since 1952,

Philip W. Wheeler and Walter C. Ripley are the investigators for the
department. Their duties are also many and varied, usually at the request
of state departments or county officials on both civil and criminal matters.

Miss Helen Cochrane, who has been with the Attorney General’s De-
partment since 1942, retired in January of 1959. She first worked on a
part-time basis in 1942 and 1943 and then full-time from 1943 on. She
became Law Clerk in 1951. Miss Cochrane’s work was very detailed and
technical in nature, consisting of indexing and annotating all opinions
rendered by the department, annotating the Revised Statutes with respect to
all changes made by the various Legislatures and also as to Maine cases re-
lating to the statutes and prepared the biennial for printing. She set up a
complete index to all opinions rendered by this department since 1864 which
is invaluable to all attorneys connected with this department. It was
through her efforts that the Private & Special Index was first printed and
she completed the supplement to this index prior to her retirement.

Her services to the department have been invaluable and she is missed
by those who knew her and had an opportunity to work with her.
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At the present time Mrs. Olive E. Fessenden, Mrs. Phyllis A. Matthews
and Mrs. Cecelia B, Hinkley comprise the clerical staff of the office. Dur-
ing the biennium Mrs. Fessenden took a leave of absence for six months
and was replaced at that time by Mrs. Agnes Stevenson who performed an
excellent service.

These girls perform many duties which make the task of the Attorney
General, Deputy and Assistant Attorneys General much easier.

My special thanks to Mrs. Matthews for compiling the material and
preparing this report.

Both Deputy Attorney General Frost and Assistant Attorney General
Wathen have submitted their resignations to take effect in 1961. They
will enter private practice together in Augusta. George Wathen will be
leaving on January 15, 1961, and Glynn Frost in June, 1961. George
Wathen has been with the department since 1955 having first served in the
Bureau of Taxation and since 1958 in the main office of the Attorney Gen-
eral. He is an extremely capable lawyer who has performed his duties well.
His services will be greatly missed.

Glynn Frost will have served ten years as of April, 1961. It is difficult
for me to say enough nice things about Glynn, and I am sure that those
other Attorneys General whom he served will agree that he is about as
perfect a deputy as one could ask for. His disposition and personality
fitted the position so well that the best description of Glynn is “a fine
lawyer and a gentleman.” He will indeed be missed not only by this de-
partment but by all other departments in the State. He will be extremely
difficult to replace and we all wish both him and George well in their new
endeavor of private practice and know that they will be successful.

Respectfully submitted

FRANK E. HANCOCK
Attorney General
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OPINIONS

January 6, 1959

To: Philip A. Annas, Executive Director of Division of Instruction, Educa-
tion Department

Re: Federal Funds — Unorganized Units — School Current Expense

We have your request for an opinion as to whether the State Depart-
ment of Education or the Commissioner of Education, by virtue of his office,
has, under the law and practice in the state, the authority to accept and
disburse Federal funds which may be granted under P. L. 874 for assistance
for school current expense purposes in unorganized units in the State of
Maine.

It is our opinion that the Commissioner of Education under the laws of
the State of Maine has the authority to accept and disburse Federal funds
which may be granted under P. L. 874 for assistance for school current ex-
pense purposes in unorganized units in the State of Maine when so author-
ized by the Governor and Council.

Unlike the average public school which is maintained in great part by
the municipality in which it is located and which is governed by a local
body, the burden of maintaining and governing schools in unorganized ter-
ritories is vested in the Commissioner of Education, Sections 159 to 183,
inclusive, of Chapter 41 of the Revised Statutes of 1954. Under the pro-
visions of Section 176 of Chapter 41:

“The treasurer of state is authorized to accept gifts, bequests

and other funds from public or private agencies, subject to any

conditions contained therein provided such conditions are approved

by the state board of education, to be credited to the capital work-

ing fund. When any such gift, bequest or grant is made for a par-

ticularly designated purpose, the amount so received shall be used

to reduce the total amount of capital outlay involved in the project

designated and due to be returned to the fund as provided in sec-

tion 169.”

Section 15, Chapter 11, Revised Statutes of 1954, reads as follows:

“The governor, with the advice and consent of the council, is
authorized and empowered to accept for the state any federal funds

or any equipment, supplies or materials apportioned under the pro-

visions of federal law and to do such acts as are necessary for the

purpose of carrying out the provisions of such federal law. The
governor, with the advice and consent of the council, is further
authorized and empowered to authorize and direct departments or
agencies of the state, to which are allocated the duties involved in

the carrying out of such state laws as are necessary to comply with

the terms of the federal act authorizing such granting of federal

funds or such equipment, supplies or materials, to expend such

sums of money and do such acts as are necessary to meet such fed-
eral requirements.”

An order passed in Council authorizing the Treasurer of State to ac-
cept Federal funds under P. L. 874 on behalf of any unorganized unit for
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which application may be made by the Commissioner of Education and to
expend such Federal funds as may be granted under the provisions of P. L.
874 when so authorized by the Commissioner of Education for current ex-
penditure purposes for the schooling of children in unorganized units
would be sufficient to invoke the authority contained in Section 176 of
Chapter 41 and Section 15 of Chapter 11.

JAMES GLYNN FROST
Deputy Attorney General

January 6, 1959
To: Asa A. Gordon, Coordinator of Maine School District Commission
Re: Subsidy Payments under Chapter 41 to School Administrative Districts

You have requested the opinion of this office concerning the method of
computing subsidy payments to a school administrative district.

When a school administrative district is formed and in operation, it
is an administrative unit as defined in Section 237-E of Chapter 41. For
the first year the subsidy payment of the subordinate units are to be paid
to the school administrative district (Section 237-E). After the first year,
in this particular fact situation, the school administrative district is classi-
fied for the purposes of the foundation program in the same manner as a
municipality pursuant to Sections 237-D and 237-E.

GEORGE A. WATHEN
Assistant Attorney General

January 9, 1959
To: H. H. Harris, Controller

Re: Unexpended Balances from Appropriations under Chapter 378, P. L.
1957

My opinion has been requested as to the effect of the last sentence in
Section 3 of Chapter 378 of the Public Laws of 1957.

Section 14 of Chapter 15-A of the Revised Statutes of 1954, as enacted
by Chapter 34 of the Public Laws of 1957, reads as follows:

“All appropriations by the legislature for the construction of
buildings, structures, highways and bridges shall constitute con-
tinuous carrying accounts for the purposes designated by the legis-
lature in such appropriations. The state controller is authorized
to carry forward all such appropriations to the succeeding fiscal
year, provided the construction shall have been begun by the letting
of a contract or contracts or by actually starting the work during
the year for which the appropriations were made. Any balance
remaining after the completion of the object of the appropriations
shall revert to the general fund in the state treasury or to the
fund from which it was apportioned under existing provisions of
law.”
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It is evident that the legislature directed that construction accounts
that were encumbered because of agreements made within any fiscal year
should not lapse. This statute was enacted at the same session as Chapter
378 and became effective on the same date.

The language used in Section 3 was copied from language used in
former years to carry out the general policy of lapsing unexpended balances
exclusive of construction accounts.

It is my opinion that the appropriation set up in Chapter 378 is
definitely a construction account and that the use of the last sentence in
Section 3 was not intented to change the law regarding construction ac-
counts, but to provide for the lapsing upon the completion of the projects.

This opinion is further based on my personal knowledge that the draft-
ers of the act had no intention to permit the lapsing of such funds, be-
cause they knew that there would be a considerable time lag between
agreements and planning and the completion of the projects.

L. SMITH DUNNACK
Assistant Attorney General

January 12, 1959
To: Clayton Osgood, Chief of Division of Inspection, Agriculture
Re: Export of Substandard Sardines

I have your request for an opinion on the question of sardines which
have failed to pass inspection as standard sardines, but are intended for
export. As I understand the facts, these fish are packed containing at
least the minimum fish per can and at least the minimum quantity of oil
or sauce as required by Section 263. The cans were labeled “sardines”. No
broken fish were packed initially, but upon inspection, they were found to
be below standard.

There are two criteria under Section 263 of Chapter 32 requiring fish
to be marked “herring”, namely, less than the minimum count of fish per
can and less than the minimum quantity of oil or sauce. I have not been
able to find any regulations issued by the Commission setting the standards
for herring other than those in the statute.

Therefore, it is my opinion that in this situation, if the exporter is in
compliance with the last paragraph of Section 263, that these fish can be
shipped without being marked “herring”.

GEORGE A. WATHEN
Assistant Attorney General

January 12, 1959
To: David H. Stevens, Chairman, State Highway Commission
Re: Authorization to Accept Federal Grant in Regard to Billboards

You have requested my opinion as to the authority of the State High-
way Commission to accept the new bonus offered by the federal law in re-
gard to billboard control.
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Section 15 of Chapter 23 of the Revised Statutes authorizes the ac-
ceptance by the State Highway Commission of federal funds apportioned
under the provisions of the Federal Aid Highway Act and its amendments.
Sub-section (c) of Section 122 of the Federal Highway Act provides for
the granting of the increase of one half of one percent in the case that the
agreement set forth in sub-section (b) has been made.

There can be no question as to the power to aceept the grant since it is
apportioned under the provisions of the act.

The question of the right to make the agreement required by subsection
(b) is not so clear. However, it is my opinion that Section 15 does delegate
that power. The last sentence of that section authorizes the Commission

“ .. to make all contracts and do all things necessary to co-
operate with the U. S. Government in the construction and main-
tenance of public highways, in accordance with the above (Fed.

Aid) Act, as amended and supplemented.”

Maintenance of highways covers a broad field. It includes all things
that go toward making the way safe and convenient for travellers. It
should be noted that sub-section (a) of Section 122 of the Federal Act uses
the words “to promote the safety, convenience and enjoyment of public
travel” in its purpose clause.

It is my opinion that regulation of signs and billboards adjacent to
a way in the alleged interest of the safety of the users of the way is one of
the many items that go to the maintenance of the way for safe and con-
venient travel.

Moreover, if the legislature enacts a law that brings our regulations
in line with the federal requirements, the subject matter of the agreement
required by sub-section (b) would not require the State Highway Com-
mission to agree to anything beyond enforcing the state law.

L. SMITH DUNNACK
Assistant Attorney General

January 19, 1959
To: Marion Martin, Labor Commissioner
Re: Work Permits for Minors

In reading your memo and the attached copy of a letter from an at-
tendance officer of Portland public schools we gather his questions to be,
as to students generally:

1) Is a child 15 years of age attending school while in session, who
applies for a permit to work part-time and still continue in school, entitled
to such part-time certificate, regardless of the grade in which he is enrolled,
provided the work is of a nature otherwise permissible?

Answer. No. Section 26 of Chapter 30, R. S., reads in part as follows:

“No minor under 16 years of age shall be employed, permitted

or suffered to work, in, about or in connection with any gainful

occupation, subject to the prohibitions set forth in section 23, un-

less the person, firm or corporation employing such child procures
and keeps on file accessible to any attendance officer, factory in-
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spector or other authorized officer charged with the enforcement of

sections 22 to 45, inclusive, a work permit issued to such child by

the superintendent of schools of the city or town in which the child

resides, or by some person authorized by him in writing.

“The provisions of this section shall not apply to minors en-
gaged in work performed in agriculture, household work or any oc-
cupation that does not offer continuous, year-round employment.

“The person authorized to issue a work permit shall not issue
such permit until such child has furnished such issuing officer a
certificate signed by the principal of the school last attended show-
ing that the child can read and write correctly simple sentences
in the English language and that he has satisfactorily completed
the studies covered in the grades of the elementary public schools
or their equivalent. . .”

The statute is clear and, with exceptions not here pertinent, provides
that the permit shall not issue to a minor under 16, unless he has satis-
factorily completed the studies covered in the grades of the elementary
schools or their equivalent.

Inasmuch as these questions relate to students in a junior high school
we note the following:

Elementary schools include those which offer courses preceding those
given in high school (Section 236, Chapter 41). A junior high school may
include up to two grades or years of high school (Chapter 41, Section 98).
We are advised, however, that the Portland Junior High School does not
include grades of a high school; so, for the purposes of this opinion, minors
in a junior high school in Portland are in elementary grades.

2) Do permits issued under Section 26 have the effect of excusing a
child from school attendance?

Answer. No. We see no provision of law which would lead to the
conclusion that the issuance of such a certificate has the effect of excusing
a child from school attendance.

The two forms of work permits submitted to us appear to be proper
forms, except for statutory citations on form numbered 3, which citations
have been changed since the form was printed.

JAMES GLYNN FROST
Deputy Attorney General

January 23, 1959
To: Asa A. Gordon, Coordinator of Maine School District Commission
Re: Subsidy and Bonus Payments to School Administrative Districts

I have your request for an opinion of this office regarding the method to
be used to compute payments under the foundation program and the 10%
bonus to newly formed School Administrative Districts.

Section 111-A of Chapter 41 is the declaration of policy of the State to
encourage the development of School Administrative Districts. Section 236
defines the term administrative unit, and Section 237-E supplements this
definition as there is no doubt that a school administrative district is an
administrative unit as used throughout Chapter 41.
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Section 237-D states that:

“The foundation program allowance for each administrative
unit, except community school districts which do not offer educa-
tional programs for both grades and high school pupils, shall be de-
termined as follows:

“The average of the 2 preceding years’ average daily member-
ship of the pupils attending school in the unit shall be multiplied
by the applicable dollar allowance in Table I below. To this
amount shall be added the average of the unit’s 2 preceding years’
expenditure for tuition, pupil transportation and board. The total
of these items will be the total foundation program. From this
total foundation program shall be substracted the average of the 2
preceding years’ tuition collections and other school maintenance
incidental receipts. The net cost thus obtained represents the net
foundation program allowance on which state subsidy shall be com-
puted biennially in accordance with section 237-E and Table II.”
(emphasis supplied)

Section 237-E provides the mechanics for the determination of the
percentage of state support of the foundation program.
Section 237-E provides:
“On the basis of information available in the office of the Com-
missioner of Education on September 1st for the 2 years next pre-
ceding the biennial convening of the Legislature, as provided in
returns of educational statistics required by him, the commissioner
shall apportion subsidies to the school administrative units of the
State for each of the next 2 years according to the following plan:”
Section 237-E further provides that for each classification the subsidy
allocation thereafter shall be the same for each of the two years following.

It is my opinion that after a School Administrative District has been
organized that this unit must be recomputed to determine state support
for the unit pursuant to Section 237-E which charges the Commissioner of
Education with the apportionment of subsidies according to the mechanics
or formula of that section. The language in the last paragraph of Section
237-E:
“When a School Administrative Distriet has taken over the op-
eration of the public schools within its jurisdiction, the subsidy
payment that would normally be paid to the subordinate adminis-
trative units which operated the public schools within the confines
of the School Administrative District prior to the formation of said
district shall be paid directly to the School Administrative Dis-
triet.”
shows clearly that after organization of a School Administrative District
only that unit is entitled to subsidy aid.

In order to remain consistent with the declaration of policy and further
to carry out the duty imposed on the Commissioner, the treatment of a
School Administrative District as a single unit is necessary. If one in-
terprets the first paragraph of Section 237-E to mean that during the bien-
nium that for the purposes of apportioning subsidies there can be no change
in administrative units which existed at the time of the computation for
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budget purposes, this would in effect freeze every unit as of that date. The
effect of this “freezing” would mean that any change in the make-up of an
administrative unit would not be reflected in its share of subsidy until a
new computation was made. This would affect the withdrawal and addition
of a municipality to a School Administrative District or Community School
District as well as the formation of such a district.

It is my opinion, in keeping with the declaration of policy and the
intent of the Legislature that the Commissioner must apportion subsidies
to such units as have been created or changed during the biennium, and
make such additional computations as required.

GEORGE A. WATHEN
Assistant Attorney General

January 26, 1959
To: Kermit Nickerson, Deputy Commissioner of Education
Re: School Administrative Districts — Agency of the State

I have your request for an opinion concerning whether or not School
Administrative Districts are agencies of the state for the purpose of receipt
of monies from federal grants under Public Laws 815 and 874.

In my opinion a School Administrative District would qualify for grant
for the same reason that a municipality qualified.

Section 236 of Chapter 41 of the Revised Statutes of 1954 defines an
administrative unit “including all municipal or quasi-municipal corporations
responsible for operating public schools”.

Section 111-F defines a School Administrative District as a body politic
and corporate. A School Administrative District is a quasi-municipal
corporation set up for the limited purpose of providing education for the
children of two or more municipalities. Therefore, it is an agency of the
state and eligible for the federal grant under the terms specified in your
memo. (Also see Kelley v. Brunswick, 134 Me. 414).

GEORGE A. WATHEN
Assistant Attorney General

February 9, 1959
To: Honorable Clinton A. Clauson, Governor of Maine
Re: Beach Erosion Survey

We are returning herewith the letter of Mayor Deschambeault dated
January 12, 1959, and the attached copy of an application of the City of
Biddeford to the Federal Government for a Beach Erosion Survey on cer-
tain portions of shores of the City of Biddeford, which papers were sub-
mitted to you for your approval under the provisions of Chapter 90-A, Sec-
tion 8, Revised Statutes of 1954.

For convenience in considering this problem, we set out in its entirety
said Section 8: —
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“Sec. 8. Projects for improving navigation and preventing erosion.
A municipality may acquire real estate or easements by the con-
demnation procedure for town ways as provided in chapter 96,
and may contract with the State and Federal Governments to com-
ply with requirements imposed by the Federal Government in au-
thorizing any project which has been approved by the Governor
for improving harbor and river navigation or preventing property
damage by erosion or flood.

I. Two or more municipalities may act jointly in per-
forming the operations authorized by this section.

II. The Governor, with the advice and consent of the
Council, may do the following with regard to such
a project:

A. Designate a state agency to make any in-
vestigation considered necessary.

B. Provide for the payment by the State of
not more than one-half of the contribution
required by the Federal Government, when
an appropriation has been made for it by the
Legislature,

C. Make an agreement with the Federal Gov-
ernment to hold and save it harmless from
resulting claims.”

It can be seen from the above-quoted statute that the Governor’s ap-
proval relates to projects for the actual improvement of harbor and river
navigation, or the prevention of property damage by erosion or flood.

For instance, note the power given the municipality to condemn
property for the purpose of carrying on the project. Such condemnation
might be necessary in case the work is to be carried on on private land and
the State was required to hold the Federal Government harmless from
claims as provided by paragraph C of Section 8. We would note that for
all such actual projects carried out in the past, the State has been required
to execute such assurances.

The present application for the City of Biddeford is not for such a
project, but for a survey, the results of which will determine whether or
not the project such as is contemplated by Section 8 is necessary or practic-
able. It is for these reasons that we believe the work has not reached the
state where the Governor’s approval is required or proper.

Our opinion on this matter is based on the statute above quoted, the
letter of Mayor Deschambeault, and the copy of the city’s application to
the Federal Government, along with the Mayor’s statement that such ap-
plication is all the information he has on the matter.

If there are any other facts that have not been drawn to our attention,
we would be happy to consider them.

JAMES GLYNN FROST
Deputy Attorney General
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March 10, 1959

To: Peter W. Bowman, M.D., Superintendent, Pineland Hospital & Training
Center

Re: Commitment of Pineland patients to Augusta & Bangor State Hospitals

We have your memo of February 24, 1959, in which you inquire when
the legal proceedings for the commitment of patients from Pineland Hospital
and Training Center to Augusta State Hospital and Bangor State Hospital
may be commenced in the Cumberland County Probate Court. You state
that presently you start such proceedings in the county of settlement.

It appears that the statute, Chapter 27, Section 110, R. S. 1954, permits
an alternative, where the person resides or is found. We are of the
opinion that an inmate of your hospital, for the purposes of legal pro-
ceedings for commitment to either Augusta State Hospital or Bangor
State Hospital, is for such purpose found in Cumberland, with the result
that commitment proceedings may be instituted before the Judge of Pro-
bate of Cumberland County.

JAMES GLYNN FROST
Deputy Attorney General

(In Re: Cash 40 N.E. 2d, 312, 313, 314)

March 11, 1959
To: Major General E, W. Heywood, Adjutant General
Re: “Dispute Clause” in Contracts executed by the State

In response to an oral request by Major Pynchon, we offer the follow-
ing with respect to the desire that the “dispute clause” be included in
contracts executed by the State. We assume that by “dispute clause”
is meant arbitration.

It is the opinion of this office that the provision submitting disputes to
arbitration is an improper provision for the State to agree to.

Generally speaking, everyone who is capable of making a disposition
of his property or a release of his right, may make a submission to arbitra-
tion, but no one can who is either under a natural or civil incapacity of
contracting. The basis for determining that municipalities can submit
controversies to the decision of arbitrators is the fact that they have cor-
porate capacity to sue and be sued and, consequently, to submit their con-
troversies to arbitration.

With respect to a State, however, which has an immunity from suit by
virtue of constitutional provision, there remains a substantial question as
to the right of the State officials to submit a controversy to arbitration.
The immunity from suit, which is an immunity peculiar to States and the
Federal Government, prevails until such time as the State, in our case,
grants the right to sue. This right, of course, must come from the legis-
lature.

An agreement to arbitrate, which at least impliedly includes an agree-
ment to abide by the arbitration decision, is probably an evasion of the im-
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munity from suit. By accepting such arbitration decision, the parties to the
contract may be undertaking a responsibility that the legislature would
have refused to undertake. For these reasons, we are of the opinion that
it is improper for the State of Maine to submit disputes to arbitration.

JAMES GLYNN FROST
Deputy Attorney General

March 24, 1959
To: Niran C. Bates, Director of Bureau of Public Improvements
Re: Deeds — With Respect to Sale of Land by the State

We are in receipt of your memo of February 13, 1959 addressed to all
Departments and Institutions, which memo contains instructions to be fol-
lowed by all state departments and institutions with respect to the manner
in which deeds which evidence the sale of land by the state should be
handled.

We must advise that in our opinion your instruction would impress
upon a state employee a most unusual and improper responsibility. Your
memo reads in part as follows:

“In establishing Records of the State’s ownership in Land it has be-
come apparent that certain procedures should be followed when a parcel is
sold so that there will be continuous records of all transactions.

“The description in the deed should be as complete as possible. It
should contain adequate references to the State’s title in the parcels in-
volved including the data as to recording in the Registry of Deeds.

“Arrangements should be made with the Grantee so that upon re-
ceipt of payment, the original deed would be forwarded to the proper
County Registry by the department handling the transaction. The Register
of Deeds should be instructed to record it and return it to the Grantor.
The department will then write on the copy the date of record, the book and
page reference as they appear on the certificate of the registry.

“The original should then be delivered to the Grantee, and the copy
filed with the State Forest Commissioner, except for Highway Deeds.”

We would point out that the deed to which you refer is the muniment
of title belonging to the grantee. It is his property. The State, as grantor
should not attempt to so control an instrument that belongs to another per-
son. There is no law that requires the recording of a deed, and the grantee
may have good reason for delaying the filing of such an instrument.

For the reasons stated, we believe your instructions violate the rights
of one who is entitled by law to the possession of that instrument which is
evidence of his title, and also places an undue responsibility upon a state
employee with respect to the property of another person.

We are of the further opinion that a plain copy of the deed properly
filed in the office of the Forest Commissioner, with perhaps another copy
or abstract in your office, is all that is needed for the sake of state records.

FRANK E. HANCOCK
Attorney General

30



March 24, 1959

To: The Honorable Joseph T. Edgar
Speaker of the House

State House

Augusta, Maine

Dear Mr. Edgar:

This memo is in response to your oral request for an opinion as to
whether the municipalities in this state under existing law have the author-
ity to require that all businesses be subjeet to licenses issued by the mu-
nicipality in which the business is located. Answer: No. Municipalities in
this state do not have such authority.

38 Am. Jur,, p. 12, Section 320. “Unless inhibited by a constitutional
provision, the legislature has power to delegate to municipal corporations
authority to levy and collect license taxes, either for revenue or regulation,
and, for such purpose to classify various occupations and impose taxation
of different amounts on the separate classes. The legislature may delegate
licensing power to a municipal corporation to its full extent, so as to enable
the corporation to license practically all callings to a limited extent, so as
to enable the corporation to license dangerous callings; or it may withhold
such power or delegate it only with limitations and restrictions.”

38 Am. Jur., p. 19, Section 326. “If a charter or statute enumerates
the occupations or businesses which may be regulated and licensed by a
municipal corporation, the enumeration, if on the whole such appears to
be the legislative intent, is exclusive, and the municipality has no power
to license or regulate occupations or businesses not embraced in the enum-
eration.”

The Legislature in this state appears to have handled licensing by
the towns of Maine in a limited manner, particularly enumerating those
businesses that may be licensed. See Chapter 90-A, Section 3, V, as an
example where the power to regulate certain commercial activities is
granted by the legislature, and where the power to regulate is accompanied
by the power to require the persons running such business to obtain a
license, The result of such enumeration is that a municipality may not
require a license of a business not included among those enumerated.

In State v. Brown, 135 Maine 36, the rule is clearly stated at page 40:

“The power of a municipal corporation to license an occupation or
privilege or to impose a license tax thereon is not an inherent power, but
to be exercised only when conferred by the state either in express terms
or by necessary implication. The power to license and impose a license
tax is generally implied from the power to regulate an occupation or
privilege.”

For the above reasons we are of the opinion that municipalities do not
have the authority generally to license businesses or occupations, but are
limited so that they may license only those businesses or occupations which
the legislature has granted them power to license.

Very truly yours,
JAMES GLYNN FROST
Deputy Attorney General
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April 1, 1959
To: John R. Dyer, Purchasing Agent, Bureau of Purchases
Re: Bids on Belt Loaders

This memo is in response to your recent oral inquiry concerning bids
for certain heavy equipment to be purchased for the State Highway De-
partment.

The equipment in question is a belt loader designed to gather stone,
dirt, gravel, snow, ete. and convey such material, by means of a belt to
trucks for quick removal.

On February 17, 1957, your department sent out requests for bids on
the above equipment, the requests containing such specifications as would
advise the bidder of the type, model and other characteristics of the equip-
ment desired to be purchased by the State.

In all, three bids were received in response to the request for bids.

It appears that one bid was rejected as being informal. It was deemed
desirable by you to reject a second bid, that of Company A, as being too
high.

Question: You ask if the third bid, that submitted by Company

B, could be accepted, that company having submitted dollar-wise

the lowest bid.

Answer: We are of the opinion that bid of Company B is not
acceptable.

In examining the two bids in question, it appears that Company A
submitted a bid wherein no exceptions were taken to the specifications set
forth in the State’s request for bids. The form of Request for Bids sup-
plied by the State, was returned by Company A unchanged, except for the
filling in of blank spaces provided for notation of bid prices and other
pertinent information.

Company B, on the other hand, returned the bid, and accompanied same
with a letter in which the bidder set forth dimensions and other variances
of its machine which did not comply with the specifications contained in
the request for bids.

For instance, the State requests a machine having a stand-up cab,
with a minimum over-all length of 39". The bid of Company B proposes
to offer a machine with a sit-down cab with an over-all length of 31’ 3".
In other respects the machine would also vary from the specifications.

The bid of Company B is, in effect, a counter proposal.

Under our laws counter proposals, or alternative bids, may be sub-
mitted. Such alternative bids however, may be considered only under cer-
tain circumstances, i.e., where bids submitted in conformity to specifications
are not received.

Sub-section V, of section 39, Chapter 15-A Revised Statutes of Maine,
as enacted by Chapter 340, Public Laws of 1957, reads as follows:

“Bids shall be received only in accordance with the specifica-

tions contained in the proposal or invitation to bid. However, a
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bidder may submit an alternative bid on services, supplies, ma-
terials and equipment which do not conform to but approximate the
specifications contained in the proposal or invitation to bid, pro-
vided such alternative bid sets forth complete specifications per-
taining to the alternative services, supplies, materials or equipment
being offered. Bids which do not conform to the foregoing provision
shall be disregarded. Alternative bids shall be considered only
in the event mo bid is received for the services, supplies, ma-
terials or equipment specified in the proposal or invitation to bid
and the foregoing requirements have been complied with. The
State reserves the right to reject any or all bids, in whole or in
part, to waive any formality and technicality in any bid and to ac-
cept any item or items in any bid. No bid may be withdrawn dur-
ing a period of 21 calendar days immediately following the opening
thereof;”

The above statute clearly prohibits consideration of Company B al-
ternative bid, when another bid was received which, in all respects, appears
to be in conformity with the written specifications.

The said sub-section V shows clearly a Legislative directive that de-
viations from specifications cannot be permitted at will by administrative
decision.

Bids shall be received only in accordance with the specifications
contained in the invitation to bid. The second and fourth sentences of
sub-section V are in derogation of the principle that a purchaser may pur-
chase an article which complies with, or substantially complies with, the
specifications. The second sentence provides that bids not in conformity
with, but approximating the specifications, may be submitted only as al-
ternative bids. As pointed out above, the fourth sentence of sub-section V
provides that such alternative bid can be accepted only in the event a bid
conforming to the specifications is not received.

Such a law does not permit the exercise of discretion in purchasing
articles which approximate, but do not conform to, the specifications.

It is for the above reasons that we are of the opinion that the State
may not award a contract on the basis of the Company B bid.

It has been suggested that the specifications were so drawn that no
bidder could comply with them, and that as a result all bids might be con-
sidered as alternative bids and the contract awarded to the lowest of such
alternative bidders.

The specifications may have been so written. However, one of the
bids makes no exceptions to the specifications, but proposes to supply the
equipment as requested. This being so, it cannot be considered as an al-
ternative bid.

Two of the bids have already been rejected. We are of the opinion
that the third and final bid should be rejected, and therefore suggest that a
new request for bids be sent out for the desired equipment.

FRANK E. HANCOCK
Attorney General
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April 7, 1959
To: Fred A. Clough, Jr., Commissioner of Economic Development

Re: Lease — Waiver of sovereign immunity of the State; Purchase of
Liability Insurance.

We are returning the lease between Company A and the Department
of Economic Development, without our approval.

We would advise that the department cannot comply with the require-
ments of Section 5, as that section is written.

The first portion of Section 5 provides that the Lessee shall indemnify
Company A against claims that may, in fact, have been caused by the
negligence of Company A’s servants, agents, or representatives, and
whether or not the injury occurred in an area in the custody of the Lessee.

“Section 5. It is hereby understood and agreed throughout the

initial and any additional term hereof, that Company A shall have

no liability for, and Lessee hereby waives, and indemnifies Com-

pany A, its employees, agents and representatives, against any

and all claims of Lessee or Lessee’s agents, employees or customers

for any death or injury or loss or damage of any kind or character

sustained or suffered in or upon or about the Leased Space from

any cause whatsoever, . . .”

We would point out initially that a State Department is powerless,
without statutory authorization, to enter into contracts whereby the De-
partment agrees to indemnify any person. Such indemnification would be
an ineffectual attempt to waive the sovereign immunity of the State.

With respect to the last portion of Section 5, liability insurance may
be purchased by a State Department if such purchase is approved by the
Governor and Council.

Perhaps the lessor would feel that its interests are sufficiently pro-
tected if the lessee purchases liability insurance without further agree-
ments. We would suggest that Section 5 be amended so as to provide only
for the purchase of such insurance.

We offer the following as a suggested amendment to Section 5:

“Lessee shall procure and maintain throughout the leasing
period or periods at its own expense in responsible insurance com-
panies acceptable to Company A, adequate amounts of insurance,
satisfactory to Company A, for liability for death or injury, or
loss or damage, caused by the negligence of lessee, its employees,
agents, or servants, sustained or suffered in, on, or about the

Leased Space.”

JAMES GLYNN FROST
Deputy Attorney General

April 15, 1959
To: Ronald W. Green, Commissioner of Sea and Shore Fisheries
Re: Building Fishway on the Aroostook River

We have your memo of March 6, 1959 having reference to Chapter
171, Private and Special Laws of 1957. Your memo states that along
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with present budget request, the combined sums authorized under this law
will be $45,000 for the purpose of building a fishway on the Aroostook
River. The fishway, if constructed, will be in New Brunswick. If the fish-
way is built, you state a contract will be necessary between the dam owner
in New Brunswick and the Atlantic Sea Run Salmon Commission. You ask
the following question:
“Does the law provide for such a contract? In the event that
it does not, what legislation is necessary to provide for such a con-

tract?”
In orally discussing this matter with you it is indicated that your
question is very limited — “Does the Atlantic Sea Run Salmon Commission

have the right under the provisions of the act to turn over the sums ap-
propriated by the legislature to the person finally selected to build the fish-
way 7”7

We answer your question in the affirmative.

The legislative appropriation contained in Chapter 171 is not for the
purpose of the construction of the fishway by the Commission, but is a
sum to be contributed by the Commission in its discretion in order to defray
a portion of the cost of such fishway. We think that the statute contem-
plates that the actual work of construction be carried on by someone other
than the State and that the State should share in such costs, because the
benefits of the fishway would accrue to the citizens of Maine.

There have been numerous instances when the Legislature has appro-
priated funds to be expended on the Aroostook River for the purpose of
aiding in the construction or maintenance of a fishway in the viecinity of the
proposed fishway (in Tinker Dam location).

One of the first such appropriations is to be found in Chapter 205,
P. & S. 1927, where $4,000.00 was appropriated from the funds of the
Department of Inland Fisheries and Game,

“to aid in the construction of a fishway at Aroostook Falls on the

Aroostook River in the province of New Brunswick; provided the

same can be constructed with the consent and co-operation of the

Canadian government, and the balance necessary for such con-

struction is furnished by said government, or interested persons.”

See also, Chapter 71 Resolves of 1935

“ 88 “ 1941
“ 41 “ 1945
“ 146 « 1947

In the absence of a proper compact consenting to this State’s building
such a fishway in Canada, we assume that such funds will be expended as
they have in the past — that is, a contribution to a project which the State
approves, and which will, in the wisdom of the Legislature, benefit the State
of Maine.

There appears to be adequate discretion lodged in the Atlantic Sea
Run Salmon Commission to determine when and if payment of the sum
would be proper.

JAMES GLYNN FROST
Deputy Attorney General
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April 17, 1959

To: The Honorable William R. Cole
Senate Chambers

State House

Augusta, Maine

Dear Senator Cole:

I have your request for an opinion concerning the last sentence of
Section 111-P, Chapter 41, Revised Statutes of 1954, which states:

“No such withdrawal shall be permitted while such School Ad-
ministrative District shall have outstanding indebtedness or shall
be obligated to the Maine School Building Authority pursuant to
any contract, lease or agreement.”

It is our opinion that this language is proper and is not void under
the theory that the Legislature cannot bind itself to prevent any further
change or repeal of a statute. One of the questions in Greaves v. Houlton
Water Co., 143 Me. 207, was whether the Legislature has suspended its
power of taxation. The language which you have cited refers to the
sovereign power of taxation which the Legislature is prohibited from
surrendering or suspending. (Article IX, Section 9, Constitution of Maine)

Article VIII of the Constitution of Maine provides in part:

“A general diffusion of the advantages of education being
essential to the preservation of the rights and liberties of the peo-
ple; to promote this important object, the legislature are author-
ized, and it shall be their duty to require, the several towns to
make suitable provision, at their own expense, for the support and
maintenance of the public schools; . . .”

This article points up the proposition that education is a function of
the State and is governed only by the Legislature. The control of educa-
tion is in the hands of the Legislature, Opinion of Justices, 68 Me. 582;
Sawyer v. Gilmore, 109 Me. 169.

In this instance the Legislature has provided standards for the for-
mation of districts and reserved unto itself the right to pass on withdrawal
of any municipality from a school administrative district once formed pur-
suant to the duties set out in Article VIII. It has further set a prohibition
against withdrawal based on outstanding indebtedness. This provision is
binding on future legislatures in the same manner as any other statute.
There is nothing in this sentence which attempts to prevent change or
repeal by future legislatures, but it is binding only on the municipalities in
a School Administrative District.

It is our opinion that the legislature has enacted a law in a field in
which only it has authority to act.

Very truly yours,

GEORGE A. WATHEN
Assistant Attorney General
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May 5, 1959
To: Kermit S. Nickerson, Deputy Commissioner of Education
Re: Summer Schools

You have requested an opinion concerning whether it would be legal for
a superintending school committee to charge tuition for summer school.

It is my opinion that it would not be proper to charge tuition to stu-
dents attending a public school during the summer, based on the pro-
visions of our present law. Public funds would be used to pay the teachers
and administrative personnel. School buildings would be utilized, and
section 121-A of Chapter 41 states that the cost of inspection by the Board
of Education shall be paid from the state appropriation for the support of
public schools.

You have requested an opinion regarding a hypothetical situation, and,
therefore, we have no facts to which the law can be applied. I have neces-
sarily been forced to make assumptions which may not be the facts.
Therefore, we must conclude that based on our understanding of the sum-
mer school program, we feel that it would not be proper to require tuition
from those attending. Public funds cannot be used for private purposes.

GEORGE A. WATHEN
Assistant Attorney General

May 11, 1959
To: Roland H. Cobb, Commissioner of Inland Fisheries & Game
Re: Contract between Inland Fisheries & Game Department and Pembroke

I have your request for an opinion regarding the legality of the so-
called contract which you have forwarded.

Section 57, Chapter 37, authorizes the Commissioner to grant permits
to take alewives for market under such rules and regulations as he may
establish, but prohibits the granting of exclusive territory permits.

Chapter 49, Private & Special Laws of 1957 gives the Town of Pem-
broke exclusive rights for taking of alewives in the town and further au-
thorizes the town to operate the fishing itself or sell the privilege through
the selectmen or a committee appointed for that purpose.

Therefore in Pembroke the taking of alewives is exclusively in the
hands of the town.

Section 13 of Chapter 87 provides for construction and repair of fish-
ways by the owners or occupants of a dam. There is no information regard-
ing the owner or occupant of the dam, but I understand the fishway was
put in by your department.

Section 12, V, E, Chapter 90-A, provides that a municipality may
appropriate money for propagating and protecting fish in public waters,
limiting this to a $500.00 appropriation annually to be spent by the munici-
pal officers or a person appointed by them, who shall report to the legis-
lative body annually.
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The statement that you have sent to me is not a contract, but merely
a promise to do an act in the future. If this were a contract, the officers
of the town apparently have no authority to execute it, unless authorized
at a town meeting. I do not find anything in Chapter 37 that would au-
thorize the Commissioner to enter into such a contract. Therefore, in the
absence of authority to enter such a contract, it would not be binding on
the Town of Pembroke.

GEORGE A. WATHEN
Assistant Attorney General

May 13, 1959

To: Peter W. Bowman, M. D., Superintendent of Pineland Hospital &
Training Center

Re: Legality of Marriage of Mental Patients

We have your memo of March 30, 1959 in which you ask for a ruling
on the legality of marriage in the case of a Pineland Hospital patient; the
patient having been married while on a trial visit, age 19 years, Wechsler-
Bellevue FIQ 74.

Chapter 166, section 2 of the Revised Statutes of Maine provides that
no insane or feeble-minded person or idiot is capable of contracting mar-
riage. Section 51 further provides that any such marriage solemnized
in this State is absolutely void, without legal process.

Under such circumstances, where marriage is void without legal proe-
ess, there is, of course, no way of having such fact recorded. If, as you
indicate, you would like something for recording at the Bureau of Vital
Statistics, perhaps section 52 of chapter 166 could be used —

“When the validity of a marriage is doubted, either party
may file a libel as for divorce; and the court shall decree it an-
nulled, or affirmed according to the proof; but no such decree affects
the rights of the libelee, unless he was personally notified to an-
swer or did answer to the libel.”

JAMES GLYNN FROST
Deputy Attorney General

May 18, 1959
To: John B. Nichols, Inspector, Aeronautics Commission
Re: Registration of Aircraft Leased to Residents by Out of State Owners.

We have your memo of February 18, 1959, in which you ask if our
present law is sufficient to demand registration of aircraft operated by a
Maine resident, which aircraft is leased by such resident from out of state
companies whose business is the leasing of aircraft.
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1t is our opinion that aircraft leased by a Maine resident from an out
of state corporation and operated by the Maine resident in this State is
subject to excise tax if the aircraft is used in air commerce.

Chapter 24, section 13, II, reads as follows:

“II.  Aircraft. All aircraft owners resident in the state and
operating planes in the state shall register such aircraft with the
commission and pay a fee of $1 for each registration. All non-
resident aircraft owners engaged in air commerce within the state
shall register such aircraft with the commission and pay a fee of
$25 for each registration.”

While this section seems to contemplate registration only by Maine
residents owning and operating aircraft in this State, you state —

“Section 16 I B however may make enforcement possible, but only if
operation is within the state. We quote “It shall be unlawful:” “for any
person to operate or authorize the operation of any civil aircraft in air
commerce within the state which is not possessed of a currently effective
airworthiness certificate and a state registration certificate.” By ref-
erence to our definitions in Section 3 relative to the “Operation of Air-
craft” and “Air Commerce” the paragraph may be sufficient except in
those cases where the operator will claim that his flying involves flights
to and from Maine but never around in Maine. Would 16 I B help us in
court despite the omission in 13 II1?”

All sections of law relating to the same subject matter should be read
and construed together.

In addition to section 16 I, B, section 16 I, A, is also helpful in con-
sidering your problem. We herewith quote both paragraphs:

“Sec. 16. Prohibitions and Penalties.

“I. Prohibitions. It shall be unlawful:

“A. for any person to operate or authorize the operation

of any civil aircraft which is not possessed of a valid identification

mark assigned or approved therefor by the administration, or if

owned by a resident of the state, is not also possessed of a current-

ly effective airworthiness or experimental certificate and a state

registration certificate;

“B. for any person to operate or authorize the operation

of any civil aircraft in air commerce within the state which is not

possessed of a currently effective airworthiness certificate and a

state registration certificate;”

In paragraph A we find a law consistent with section 13, II, in that
again a resident owner of aircraft must possess a state registration certifi-
cate.

What then, is the effect of section 16 I, B? This section, and sections
13, II, and 18, IV, C, must be read together.

An aircraft owned by a non-resident, registered in another state, and
used in this state for a purpose not air commerce, is exempt from regis-
tration. (Sec. 183 1V, C)

An aireraft owned by a non-resident, which aircraft is authorized to
be used in air commerce in this state, must have a state registration cer-
tificate. Sec. 16, I, B.
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Air commerce is defined in See. 8, Chapter 24, as meaning “ . . . the
carriage by aircraft of persons or property for compensation or hire,
or the operation or navigation of aircraft in the conduct or furtherance of
a business or wocation.”

From our examination of the above-quoted sections of law, we are of
the opinion that aireraft leased by a Maine resident from an out of state
corporation and operated by a Maine resident in this state is subject to an
excise tax if the aircraft is used in air commerce.

JAMES GLYNN FROST
Deputy Attorney General

May 25, 1959
To: Roland H. Cobb, Commissioner of Inland Fisheries and Game
Re: Relating to the Closing of Waters by the Commissioner

We have your memo of April 23, 1959, asking for an interpretation of
Chapter 37, Section 9 of the Revised Statutes of 1954 relating to the clos-
ing of waters by the Commissioner with the advice and approval of the
Advisory Council. You ask the following question:

“Could a petition be sent in in January, and a hearing held in
January, with a ruling made according to the law shortly there-
after?”

Answer: No.

We assume that by “ruling made according to the law shortly there-
after” that you mean: issue an effective rule and regulation.

Section 9 is a law whereby a procedure is established, based upon a
petition addressed to the Commissioner of Inland Fisheries and Game, to
alleviate a condition which adversely affects the fish in waters in this State.
The section sets up the following procedure:

1. Petitions must be filed in the office of the Commissioner on
August 1, or before;

2. Hearing on the petition shall be had prior to September
14th of the year in which the petition was filed;

3. After hearing, pursuant to the petitions filed, the Com-
missioner with the advice and approval of the Advisory Council,
shall make such regulations as may be deemed remedial of any ad-
verse conditions proven to exist at the time of said hearing, such
regulations to become effective on January 1 of the year next fol-
lowing the date of the petition.

It is our opinion, following the above schedule, that any such rule or
regulation promulgated on the basis of petition and hearing on the peti-
tion, could not become effective until January of the following year. The
words of the statute would clearly prohibit a rule and regulation becoming
effective shortly after the hearing held in January, as set forth in your
question.

You indicate that it was your belief that the Legislature intended that
the hearings be held between August 1 and September 14. As we recall
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the most recent amendment to this statute, that, indeed, was the legis-
lative intent.

JAMES GLYNN FROST
Deputy Attorney General

May 25, 1959
To: Stanley A. Jones, Chairman of Harness Racing Commission
Re: Collecting of $10 license fee for Harness Racing

We have your memo of April 6, 1959, relating to the collecting of a $10
license fee for each six days or less of harness racing whether or not pari
mutuel pools are sold.

You ask if it is correct for the Commission to collect such $10 license
fee for races which do not have pari mutuel wagering.

Answer: No.

In considering the laws of 1952, which laws in relation to your question
were then substantially as they are today, the Maine Law Court in Maine
State Raceways vs. LaFleur, 147 Maine 367, 374, said no license is re-
quired of anyone who wishes to engage in the business of harness horse
racing if there is no pari mutuel betting permitted.

On the basis of the Law Court decision, it is our opinion that the Com-
mission should not collect a license fee for harness horse racing having no
pari mutuel pools.

JAMES GLYNN FROST
Deputy Attorney General

May 25, 1959
To: Miss Ruth A. Hazelton, Librarian, Maine State Library
Re: Stipends — Municipal Appropriations or Expenditures

We have your memo of April 9, 1959, in which you ask if the state
stipend as provided for in Chapter 42, Section 33, of the Revised Statutes
of 1954 as amended, should be a percentage of the municipal appropriation
or a percentage of the municipal expenditure.

In the 1954 revision of our laws, separate sections applied to the stipend
to be paid municipalities according to whether the municipality maintained
its own free library or secured for its inhabitants the free use of a library
in another town.

In each case the 1954 law provided that “the officers shall annually, on
or before the first day of May, certify to the State Librarian the amount
of money appropriated and expended during the preceding year,” for the
aforesaid purposes of maintaining a library or securing the use of a
library for its inhabitants. The state would then pay over to that mu-
nicipality a sum of money according to the following formula:

“To municipalities appropriating and expending $475 or less, 10%;
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To municipalities appropriating and expending $476 to $1,900,
7% ;

To municipalities appropriating and expending $1,901 to $5,000,
4%.

No municipality shall receive annually more than $200. The
stipend shall be used for the purchase of books to be placed in
said library. (R. S. c. 38, Sec. 25, 1953, c. 308, sec. 75.)”

In 1955, however, the two separate sections of law were substantially
integrated and the words “and expended” were eliminated in the formula
but remain in the first paragraph of the section.

“‘Sec. 33. State aid for municipalities maintaining free public
libraries. The officers of any municipality may certify to the
State Librarian annually, before the 1st day of May, the amount
of money appropriated and expended by said municipality during
the preceding year for the benefit of a free public library estab-
lished therein, or for the free use of a library in an adjoining
town. Upon such certification the State Librarian, if satisfied
with the quality of service performed by such library, shall ap-
prove for payment to such municipality an amount based on the
following schedule:”

(Chapter 185, sec. 13, Public Laws 1955)

Payment of the state stipend is conditioned upon the certificate of the
municipality. A certificate stating merely that money had been appropri-
ated would not comply with the statute, for the statute says such certificate
must be as to money “appropriated and expended.” If no money could be
paid by the state on such a certificate (on appropriation only) it seems
clearly that the stipend is based on money appropriated and expended.

The deletion of the words “and expending” from the formula does not
change the necessity of a township having to expend money for library
purposes in order that the state aid be paid, and we are of the opinion
that the amount of money so expended is the basis upon which payments
shall be made by the state to the town.

JAMES GLYNN FROST
Deputy Attorney General

May 27, 1959

To: Nathan W. Thompson, Esquire
Woodman, Skelton, Thompson & Chapman
85 Exchange Street

Portland 3, Maine

Dear Mr. Thompson:

We have your letter of May 25, 1959 and the attached copy of a
proposed lease between the Town of North Haven and the Maine Port Au-
thority, whereby the Port Authority leases property of the town on which
to build a ferry terminal.

You ask for our comments on the following paragraph of the lease:
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“If following the construction of said Ferry Terminal, Maine

Port Authority, or such other body as may be delegated by the

Maine Legislature to run a regular ferry service to said Town of

North Haven, should for any reason terminate regular ferry serv-

ice to said Town of North Haven, this lease shall terminate and the

ferry terminal shall revert to the Town of North Haven free of

any costs or charges.”

We understand that there is nothing unusual, when one leases prop-
erty upon which structures are placed, that at the termination of the
lease such constructed property may belong to the lessor. We are also
familiar with the fact that leases may provide for the removal of such
structures by the lessee.

This office has no objection to the intent of the questioned paragraph;
however, in so far as the lease will be executed on behalf of the State, we
offer the following amendment (underlined) to the paragraph in order to
safeguard State interests:

If following the construction of said Ferry Terminal, Maine

Port Authority, or such other body as may be delegated by the

Maine Legislature to run a regular ferry service to said Town of

North Haven, should for any reason terminate regular ferry serv-

ice to said Town of North Haven, for a period longer than two

years, this lease shall terminate and title fo the ferry terminal

shall vest in the Town of North Haven free of any costs or
charges.

There is the possibility that at some time, even in the infaney of the
operation, that some presently unpredictable factor will cause an inter-
ruption in service between sessions of the Legislature, — perhaps a lack
of funds. The Legislature, however, could well desire to continue the
service, and it should have the opportunity to so decide before the facil-
ity were to vest in the town, We, therefore, suggest the proposed amend-
ment.

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General

May 27, 1959

To: David J. Kennedy, Secretary
Commission of Pharmacy
Milbridge, Maine

Dear Mr. Kennedy:

We have your letter of May 18, 1959, in which you ask two questions
concerning applicants desiring to take examinations under the provisions
of Chapter 68, Revised Statutes of 1954, as amended.

The first question relates to examination for qualified assistants under
the provision of Section 7 of Chapter 68.
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Question No. 1:

“May members of the Armed Services take the examination for
qualified assistant when their experience in the field of pharmacy
has been in the armed forces?”

Answer: No.

Section 7 of Chapter 68 is that section setting forth the qualifications
of an assistant.

1. He must be not less than 21 years of age.

2. He shall have served 3 full years “in an apothecary store where
physicians’ prescriptions are compounded”.

Section 33 of Chapter 68 defines, for the purposes of this chapter, the
term “Apothecary Store” as meaning:

“A place registered by the board where drugs, chemicals, medicines,
prescriptions or poisons are compounded, dispensed or sold.”

The qualification that to be eligible to take the examination for a
qualified assistant one must have worked for three years in an apothecary
store, means, according to Section 33, work in an apothecary store reg-
istered by the Maine Board of Commissioners of Pharmacy. One who has
not worked in such a store, but rather in a pharmacy in the armed services,
does not comply with the statutory qualification.

Question No. 2:

“We have applications under the terms of this act from non resi-
dents of Maine. Sec. 6 requires only U. S. citizenship. Please
clarify for us that we may be consistent with the intent of the law.”

Answer:

We assume, by your reference to Section 6, that you are referring to
non-residents who desire to take the examination for a regular pharmacist.

There does not appear to be any requirement that one must be a resi-
dent of Maine in order to take such examination and be licensed if he is
successful.

There is a larger requirement that he must be a citizen of the United
States.

If a person is a resident of the United States and otherwise qualified
under the provisions of Chapter 68 with respect to age, moral character,
education, etc., then we are of the opinion that he need not be a resident
of the State of Maine in order to take the examination and be licensed.

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General
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May 27, 1959
To: Honorable Clarence Parker
Senate Chambers
State House
Augusta, Maine

Re: Parking in Municipalities
Dear Senator Parker:

In reference to my letter to you of May 1st regarding L. D. No. 1228,
applying the tests relating to prima facie presumptions, it was my opinion
that the proposed statute would be unconstitutional. My opinion was based
on the factual determination that there was no rational connection between
the unlawful parking and the presumption that the registered owner was
the party responsible, and further that such legislation would shift the
burden of proof to the respondent.

A further study of the law indicates that a majority of the courts of
this country have held that there is a rational connection between the fact
in evidence and the conclusion drawn in those cases dealing with municipal
parking. These decisions are based upon the difficulty of proof of the
person operating the automobile at the time of the violation and the public
inconvenience to be averted. The cases considered do not attempt to use
this same logic in justifying an inference of a crime of a more serious
nature, even that of speeding.

Therefore, I feel compelled to explain to you, that by using the same
reasoning as the courts did in arriving at a factual determination, my
opinion is at a variance with these court decisions.

Very truly yours,

FRANK E. HANCOCK
Attorney General

June 1, 1959
To: Cyril M. Joly, Chairman
Industrial Accident Commission
State House
Augusta, Maine

Dear Sir:

In reply to yours of May 26, 1959, to the Attorney General, in ref-
erence to the legal status of Soil Conservation Districts in the State of
Maine.

It is the opinion of this office that the Districts referred to are in-
dividual corporations and could rightly be considered assenting employers
under Section 2, III, of the Workmen’s Compensation Act.

The employees of such districts are not presently employees of the
State.

Very truly yours,

NEAL A. DONAHUE
Assistant Attorney General
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June 1, 1959
To: Maurice F. Williams, Administrative Assistant, Executive Department
Re: Procedure in Filling Vacancies in the House of Representatives

We have your oral request for information relating to the procedure
in filling vacancies in the House of Representatives.

It appears that the Governor need not initiate any action but should
await a request for a proclamation from interested cities or towns.

The statutes place the burden upon the cities or towns represented to
take the steps necessary to fill such vacancies.

With respect to cities, the law is as follows:

. .. “and when the municipal officers of any city have knowl-
edge that the seat of a representative therein has been vacated,
they shall call meetings of the wards for the purpose of filling such
vacancy; and like proceedings shall be had at such meetings as at
other meetings for the election of representatives. (R. S. c. 5,
sec. 58.)”

The laws relating to towns are seen in sections 73 and 74 of Chapter 5:

“Sec. 73. Vacancies in representative district. —When the
selectmen of the oldest town in a representative district are noti-
fied or otherwise satisfied, that at the last meeting of the district
for the election of a representative no choice was effected, or that
the seat of their representative has been vacated, they shall, as
soon as may be, leaving a convenient time for calling meetings in
the several towns, appoint a day of election to fill such vacancy,
and notify the selectmen of the other towns accordingly. (R. S. c.

5, sec. 74.)”

“Sec. 74. Meetings and proceedings. — The selectmen of the
several towns shall by warrant call meetings to be held upon the
day appointed, and proceedings shall then be had as required by
the constitution and laws for the election of representatives on the
2nd Monday of September. (R. S. e. 5 see. 75.)”

Once the towns or cities have decided upon a date for election, the
request will be made upon the Governor to proclaim the facts under the
provisions of Chapter 4, section 46.

“In case a vacancy occurs in any office except that of United
States senator, governor or representative to congress which is to
be filled at the next biennial state election for which no nomination
has been made at the primary election held on the 3rd Monday in
June of the same year, nominations shall be made as provided in
this section. When such a vacancy occurs, the governor shall, by
proclamation, declare such fact and fix a date and place for the
meeting of the appropriate committees, Certificates for supplying
the vacancy and the manner of placing the name of the nominee
upon the ballots shall conform to the provisions of section 56. (R.

S. e. 4, see. 45, 1949, c. 300, 1955, c. 47, sec. 4.)”

The Secretary of State will assist in the procedures requested and,
as usual, will administer the details relating to the Governor’s proclam-
ation.
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We are advised by the office of the Secretary of State that the ma-
chinery to fill a vacancy takes at least three to four weeks, so that no
steps can be taken to fill the vacancy of this current sitting of the legis-
lature. It has been suggested by the Deputy Secretary of State that,
barring unforeseen circumstances, it might be convenient if such elections
were to be held at the time of the special September elections; such time
for election would call for a minimum expenditure of funds.

JAMES GLYNN FROST
Deputy Attorney General

June 2, 1959

To: Honorable Allan Woodcock, Jr,
Senate Chambers

State House

Augusta, Maine

Dear Senator Woodecock:

We have your request to look into the relationship of the length of
the legislative session to the referendum questions being submitted to the
people for vote on the second Monday of September. As an example of
such a question, one proposed constitutional amendment is being presented
to the people on that date.

Under the provisions of Article IV, Part Third, Section 16, acts or joint
resolutions of the legislature with certain exceptions not here pertinent in-
cluding emergency legislation, become effective ninety days after the recess
of the legislature.

For reasons discussed hereafter, we believe that the only safe course
to follow is to assume that the above referred to ninety-day period should
have expired in time for local officers to give seven days’ notice to the
electors of the coming September 14 election. In other words, the resolve
presenting the question to the people should become effective at least seven
days before the date of the September election. If the act does become
effective in time to permit such posting prior to the election, then many
possible difficulties will be obviated.

Article X, section 4, of the Maine Constitution, is that section relating
to the procedure to be followed in amending the constitution:

“Section 4. The legislature, whenever two-thirds of both
houses shall deem it necessary, may propose amendments to this
constitution; and when any amendments shall be so agreed upon, a
resolution shall be passed and sent to the selectmen of the several
towns, and the assessors of the several plantations, empowering
and directing them to notify the inhabitants of their respective
towns and plantations in the manner prescribed by law, at the next
biennial meetings in the month of September, or to meet in the
manner prescribed by law for calling and holding biennial meetings
of said inhabitants for the election of senators and representatives,
on the second Monday in September following the passage of said
resolve, to give in their votes on the question, whether such amend-
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ment shall be made; and if it shall appear that a majority of the
inhabitants voting on the question are in favor of such amend-
ment, it shall become a part of this constitution.”

It should be noted that this section of the comstitution provides that
the election at which the people indicate their vote for the proposed amend-
ment must be held on definite dates and that the notice of the inhabitants
of the towns and plantations shall be in the manner preseribed by law for
calling and holding biennial meetings for the election of senators and
representatives. The dates, therefore, on which proposed amendments may
be submitted to the people are for the 1959 year, Monday, September 14,
(second Monday in September) or the next biennial election date in 1960.

Following this direction, Chapter 52, Resolves, 1959, provides that the
proposed Amendment to the Constitution to Provide Continuity of Govern-
ment in case of Enemy Attack shall be presented to the people at a special
state-wide election to be held on the second Monday in September, 1959.

In examining the law for the method of notifying the electors for the
election of senators and representatives, we find that Section 16 of Chapter
5, R. S. 1954, directs that the manner of notifying the inhabitants of the
biennial election shall be by warrant in the same manner as provided by
law in the case of town meetings.

The manner of calling a town meeting is set forth in sections 30-33,
Chapter 90-A, R. S. 1954 as enacted by Public Law 405, 1957. Each meet-
ing shall be called by warrant (section 30) and, “an attested copy (of the
warrant) posted . . . at least seven days before the meeting, unless the
town has adopted a different method of notification.” Section 31, IV.

It has been repeatedly and consistently held that noncompliance with
the mode of notifying the electors renders the meeting illegal. State w.
Williams, 25 Maine 561; Beaice v. Fossett, 34 Maine 575; Brown v. Witham,
51 Maine 29; Sanborn v. Inhabitants of Machias Port, 53 Maine 82; Clark
v. Wardwell, 55 Maine 61.

Thus, notice of the election must be posted seven days prior to the
election.

The question arises as to whether the seven days posting is so much
a part of the resolve that the legislature must give consideration to the
matter.

Generally, no act required to be taken under a legislative enactment
may be taken until the enactment becomes effective under the provisions of
the constitution.

If this were not so, then the referendum provisions of the constitution
(Article IV, Part Third, Section 17) permitting the electors upon petition
to the Governor within ninety days of the recess of the legislature to sus-
pend an act, bill, or resolve, until the electors should have voted thereon,
would be quite ineffective.

The purpose of the ninety-day period is to permit the people to finally
pass on the work of the legislature. The result is that the acts passed are
completely ineffective until the ninety-day period passes, unless the act is
such that the ninety-day period is not required.

48



In conclusion, it is our belief that without a doubt the problem of post-
ing is a real one and should be considered by the legislature.

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General

June 3, 1959

To: Honorable Allan Woodcock, Jr.
Senate Chambers

State House

Augusta, Maine

Dear Senator Woodcock:

You have asked this office to comment upon legislation authorizing the
issuance of bonds which legislation, under the provision of Article IX, sec-
tion 14, of the Maine Constitution, must be ratified by the people. Your
question is asked with the thought that this general session of the legis-
lature might continue sitting beyond this week before adjourning without
day, and you request our opinion on the steps that should be taken if the
legislature does continue to sit until a problem is reached in relation to
the term of the session and the date such question can be voted upon.

It has been the custom for one of the bills referring questions to the
people for ratification by a referendum vote to contain a date at which
such referendum will be held.

Once such a date has been so set, all other referendum questions follow
more or less automatically, and are voted upon at the same date.

As we indicated to you in our letter yesterday, such a date was set in
Chapter 52, Resolves of 1959, a proposed Amendment to the Constitution
providing for Continuity of Government in case of Enemy Attack. We also
indicated that, under the provision of Article X, Section 4, Maine Constitu-
tion, the dates which proposed constitutional amendments can be voted
upon are definitely established as being either the second Monday in
September following the passage of the resolve, or the next biennial meet-
ings in the month of November, 1960.

The date for such referendum was set, in the Resolve, for the second
Monday in September.

All other referendum questions, would as above stated, be voted upon
at the same date.

If the legislature were to sit beyond a point where the posting of
notices and day of election could not be accomplished outside the constitu-
tional 90 day waiting period, then all such referendum questions would,
presently, be alike affected.

The legislature can take steps to eliminate the problem by proper
Legislative Act.

We would point out that the bond issues involved have alternative
dates upon which the electors could vote — the next general election, or at
a special election.
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Absent a special date at which such measures could be voted upon, they
would come up for vote at the next general election date in 1960.

We understand that it is not the desire of the legislature to delay a
vote until such time, but that the wish is to have a vote this year.

In such a case we offer the following as suggestions for possible solution
to the problem:

1. Amend, by resolve, and by two-thirds vote of the members
present, Chapter 52, Resolves, 1959, so as to delete the words
setting the date of election on the second Monday of September,
and insert in their place words indicating that the election will
be held at the next biennial meetings in the month of Novem-
ber.

2. (a) Pass a private and special law by two-thirds vote of the

members present stating, in general terms, that all bond issue
measures being referred to the people for Referendum vote be
held at a special election on a date certain (the date to be such
as would permit posting of warning and election after the 90
day period following the recess of the legislature has expired) ;
or,
(b) Amend by a two-thirds vote of those present, one of the
bond issue measures which has passed the legislature and been
signed by the Governor, to include in such measure a definite
date for the special election, having consideration again of the
90 day waiting period and the necessity for posting warning
of the forthcoming election.

The foregoing amendments are suggested in view of the fact that the
constitutional provisions relating to bond issues are not as restrictive in
relation to the dates upon which the people may vote on such measures,
as is the provision in the constitution relative to amendments to the con-
stitution.

Such referendum measures may be voted upon “at a general or special
election.”

The legislature is free to establish such special election date for bond
issue referendum when such date is not inconsistent with the above-men-
tioned 90 day limitation in regard to the effective date of such legislation.

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General

June 5, 1959
To: Stanton S. Weed, Director of Motor Vehicle Registration
Re: Termination of ‘“national emergency.”

We have your memo of May 11, 1959, requesting an opinion as to
whether the “time of war or national emergency” has been terminated.
Section 60 of Chapter 22, R. S. 1954 as amended provides as follows:
“ ... on application to the Secretary of State, any person who
is serving in the armed forces of the United States in time of war
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or national emergency and who is otherwise qualified to operate a

motor vehicle in this state, shall receive a license without the re-

quirement of the payment of any fee.”

Answer: There still exists a national emergency which has not

been terminated.

Emergencies exist when the President of the United States so declares
by proclamation, and such emergencies must be terminated by proclamation.

On December 16, 1950, 15 F.R. 9029 by proclamation #2914, a national
emergency was declared by the President in view of the Korean events.

By proclamation #2974, April 28, 1952, the President terminated cer-
tain national emergencies, that of September 8, 1939 in connection with
the enforcement of neutrality; and that of May 27, 1941, which proclaimed
an unlimited national emergency, but expressly stated that the existence of
the national emergency caused by the Korean events continued.

The emergency declared in proclamation #2914 has not been ter-
minated.

JAMES GLYNN FROST
Deputy Attorney General

June 8, 1959
To: Kermit S. Nickerson, Deputy Commissioner of Education

Re: Eligibility of City of Saco for National Defense Education Act Funds
under Title III

Thornton Academy is actually not a public school within the strict
meaning of the term, but it serves as a public school for the City of Saco
on a contractual basis. It appears from your memorandum that a joint
committee pursuant to Section 105, Chapter 41, Revised Statutes of 1954,
operates the school, and the State gives financial aid under the foundation
program.

It would, therefore, be my opinion that Thornton Academy should be
considered a “public school” for these purposes by the Board of Education
as long as the contract and control, as it now exists, remains in effect.

GEORGE A. WATHEN
Assistant Attorney General

June 8, 1959
To: Kermit S. Nickerson, Deputy Commissioner of Education
Re: Summer School Tuition Charges

In reply to your request of May 27, 1959, for an opinion regarding
summer school tuition I note that the fact situation is such that a private
school is being operated during the summer. The propriety of use or rental
of public school buildings by a private organization is a matter for mu-
nicipal counsel. Fees may be charged to anyone attending a private school.
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Chapter 83 referred to in your memorandum merely authorizes the State
Board of Education to inspect and approve standards for summer schools
within the State.

Another question which was asked in your memorandum of May 27,
1959, was whether or not a summer school operated by a superintending
school committee could charge a fee. Please refer to my memorandum of
May 5, 1959, concerning legality of tuition to resident students attending
a public school during the summer.

It is my opinion that in one instance we are dealing with a public
school and no tuition can be charged to resident students and in the other
situation, a private school which may charge tuition.

I have not attempted to answer your question relating to the amount
of the fees charged by a private school since that is their own concern.
Neither have I attempted to explain how a town may legally lease or
rent its school property to a private organization since that is a matter
within their province.

GEORGE A. WATHEN
Assistant Attorney General

June 9, 1959
To: Harold I. Goss, Secretary of State

Re: Trailways of New England, Inc. Erroneously Registered as Foreign
Corp.

You have referred to us the letter of Trailways of New England, Inc.,
a corporation which states that it is a public service corporation and further
states that it had erroneously registered with the office of the Secretary of
State under the provisions of Chapter 53, R. S. 1954, as a foreign corpora-
tion doing business in this state. The said corporation would like to cor-
rect the erroneous registration. Trailways makes the following statement:

“Trailways of New England, Inc. is a common carrier of pas-

sengers for hire by motor bus duly certified by the Maine Public

Service Commission as to its intrastate operations within the State

of Maine all pursuant to Chapter 48, Section 1 et seq., of the Re-

vised Statutes. As such, Trailways of New England, Inc. is a

public service corporation within the purview of Section 127, Chap-

ter 53, and, therefore, is expressly made exempt from the operation

of Chapter 53.”

Chapter 53, section 127, Revised Statutes of 1954, reads as follows:

“Every corporation established under laws other than those of

this state, for any lawful purpose, other than as a bank, savings

bank, trust company, surety company, safe deposit company, in-

surance company or public service company. . .” (emphasis sup-

plied)

A public service company is a company holding itself out to render
service to the public for compensation. The primary purpose for the ex-
clusion of such companies from the requirement of registration under the
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provisions of section 127 et seq. of Chapter 43, is because such companies
must observe rules in the conduct of their business with the public laid
down by some state department or agency other than the Secretary of
State. In the case of a common carrier, such carrier would be regulated
by the Public Utilities Commission. Trailways of New England, Inc. is
registered by our Maine Public Utilities Commission as a common carrier
of passengers for hire by motor bus.

A common carrier of passengers for hire by motor bus duly certified
by the Maine Public Utilities Commission is a public service company and
is exempt from filing under the provisions of sections 127-135 of Chapter 53.

When such a company erroneously complies with the said sections
and likewise erroneously pays a fee, such fee can be refunded only by
legislative act. We cannot find any statutory authority permitting the
Secretary of State to make such refund and, absent such statutory author-
ity, the Secretary of State is powerless to make such refund.

We would suggest that you accept the affidavit supplied by the com-
pany, place it on file so as to record the action that has taken place, and
to charge no fee for same.

JAMES GLYNN FROST
Deputy Attorney General

June 9, 1959

To: Francis H. Sleeper, M. D.
Superintendent

Augusta State Hospital
Augusta, Maine

Dear Dr. Sleeper:

This is in response to your request to this office to examine two forms
of “Permission for Operation”, one entitled A — the other B.

Form A is presently in use in your hospital and form B is suggested
by certain of the doctors who believe that expressed authorization of the
administration of anesthetics is necessary in order to prevent suits for

malpractice.
The general rule seems to have become well established that before a

physician or surgeon may perform an operation upon a patient he must
obtain the consent either of the patient, if competent to give it, or of some-
one legally authorized to give it for him, unless immediate operation is
necessary to save the patient’s life or health, although under exceptional
circumstances consent may be regarded as having been impliedly given.
76 A L R 562.

We would point out also, that the general rule for the action for oper-
ating without consent seems usually to be regarded as one for assault or
trespass rather than for negligence.

We think a consent should be in broad general terms permitting the
surgeon to do what he deems, in his judgment, best for the patient.
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Form B, excluding the clause relating to anesthetics, would seem to be
a sufficiently broad consent along the lines of form 10; 1523, found in Am.
Jur. Legal Forms Annotated.

It would seem that the administration of anesthesia and other neces-
sary ministrations incident to an operation would be consented to in a
broad general consent. Including specifically the additional consent to
application of anesthesia might cause a court to construe the consent as
being limited to the things mentioned in the consent. If it is insisted
that the anesthesia clause be included, we would recommend also including
the following paragraph:

“Realizing that an operation by modern methods requires the
cooperation of numerous technicians, assistants, nurses, and other
personnel, I give my further consent to ministrations on the said

by all such qualified medical personnel working
under the supervision of Dr. before, during, and
after the operation to be performed.”

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General

June 11, 1959

To: The Honorable Joseph T. Edgar
Speaker of the House

House of Representatives

State House

Augusta, Maine

Dear Mr., Edgar:

With reference to your oral request for an interpretation of the term
“two-thirds of the members elected to each House” as that is used in
Article 1V, Part Third, Section 16 of the Constitution, as being the vote
required to pass emergency legislation, your question arises as a result
of vacancies in the House caused by death — these seats remaining un-
filled.

We are of the opinion that the term “members elected” means

the total members originally elected to the Ninety-Ninth Legis-

lature. The phrase requires all members elected to be taken into

account whether present or not. (Pollasky v. Schmid, 128 Mich.

699; Clark v. North Bay Village (Florida), 54 So. 2d 240; Cooley’s

Constitutional Limitations at Page 291; Law and Practice of

Legislative Assemblies — Cushing, Section 261, Page 100; and

Mason’s Manual of Legislative Procedure, Section 512 at Page

352.)

Very truly yours,

FRANK E. HANCOCK
Attorney General
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June 11, 1959

To: Honorable Frank M. Pierce
Senate Chamber

State House

Augusta, Maine

Dear Senator Pierce:

I have your letter of May 28, 1959, in which you request my opinion
on Chapter 36, section 84 and Chapter 97, section 38, Revised Statutes of
1954.

Chapter 36, section 84 was first enacted in 1949 by Chapter 363, sec-
tion 2, Public Laws 1949, and reads as follows:

“Slash and brush burning permits. — It shall be unlawful for
any person to kindle a fire for purposes of clearing land or burn-
ing logs, stumps, roots, brush, slash, fields of dry grass, pasture
and blueberry lands, except when the ground is covered with snow,
without first obtaining a written permit. Requests for permits
to burn under provisions of this section may be obtained from state
forest fire wardens within the state and from town forest fire war-
dens outside of the limits of the Maine forestry district. For this
purpose the commissioner shall prepare and cause to be furnished
to all such state and town forest fire wardens blank permits signed
by him. They shall have authority to countersign and grant such
permits signed by the commissioner but shall not delegate such au-
thority to subordinates except by written approval of the commis-
sioner. State forest fire wardens working in the incorporated sec-
tions of the state shall have authority to countersign and grant
such permits signed by the commissioner for any deorganized town
or plantation not a part of the Maine forestry district and for state
parks. The provisions of this section shall not exempt any person
from securing a permit to burn on his own land. Moisture, wind,
time of day, length of burning period needed, sufficient force and
equipment and any other condition deemed necessary for granting
such permits for burning shall be at the discretion of state and
town forest fire wardens. Whenever possible town forest fire
wardens of towns and plantations outside the limits of the Maine
forestry district shall notify their state forest fire warden of any
permit issued and particularly of any special burning job. When-
ever in the opinion of the commissioner there is a serious forest fire
hazard, due to dry weather conditions, he may prohibit all burning
under the provisions of this section and in such periods state and
town forest fire wardens shall refuse all requests to burn and de-
clare void all permits already issued. Any person to whom a burn-
ing permit is granted is in no way relieved of legal responsibility
if the fire is allowed to escape or causes damage to property of an-
other. Nothing herein contained shall limit restrictions of any
town or plantation ordinance regulating burning of refuse or
debris. This section shall not apply to the rights of state forest
fire wardens to set a backfire for the purpose of stopping a forest
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fire actually burning. This section shall not conflict with the laws

on kindling fires on land of another.
“Whoever violates any of the provisions of this section shall

on conviction be punished by a fine not exceeding $100, or by im-

prisonment for not more than 30 days, or by both such fine and

imprisonment.”

Chapter 97, section 38, is a statute of much older origin, having its
first appearance in Chapter 132, section 3, Public Laws 1855. Chapter 26,
section 16, Revised Statutes 1857, was written exactly as the law is today.

“When lawful fires kindled. — Whoever for a lawful purpose
kindles a fire on his own land shall do so at a suitable time and in

a careful and prudent manner; and is liable, in an action on the

case, to any person injured by his failure to comply with this pro-

vision.”

If two statutes are in conflict with each other, then the latest ex-
pression of the legislative will prevails; thus, the statutes passed latest in
time, would prevail over a prior statute when the two are in conflict.
However, if the two statutes can be harmoniously read together so as to
give effect to each of the acts, then that should be done.

Both statutes involve the same subject matter — the kindling of fires
and conditions to be complied with before such fires are kindled. “All
statutes on one subject are to be viewed as one and such a construction
should be made as will as nearly as possible make all the statutes dealing
with the one subject consistent and harmonious.” Turner v. Lewiston 135
Maine 430.

Referring to the statutes in question, we are of the opinion that Chap-
ter 36, section 84, embraces all lands within the categories mentioned,
whether forest lands or private property situated in a municipality.

Chapter 97, section 38, appears to give to one injured a cause of ac-
tion, action on the case, in addition to any common law right to an action
he may have had for damages caused by one’s failure to comply with the
terms of section 38 in setting a fire on his own land.

Read together, no man may kindle a fire on his own land if the fire is
of the nature described in Chapter 36, section 84, unless he first obtains
the permit therein mentioned. Chapter 97, section 38, grants to a party
injured by a fire not prudently or carefully kindled on one’s own land, a
special cause of action which he may not have had at common law.

See Chapter 97, section 59, for authority of Forest Commissioner to
appoint forest fire wardens in each organized town, city, and plantation
within the State outside the limits of the Maine Forestry District.

Very truly yours,

FRANK E. HANCOCK
Attorney General

June 12, 1959
To: Walter B. Steele, Jr., Executive Secretary of Maine Milk Commission
Re: Establishment of Milk Prices and Classifications

I have your request for an opinion on the following questions:
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“Class IIB was established for Aroostook County some ten
years ago after hearing and investigation in Aroostook County
and is still in force there. May this IIB be established in addition-
al marketing areas without prior hearing in the areas?”

“Also the Augusta, Brunswick, Lewiston-Auburn and Water-
ville markets have a bulk clause in their schedules to the effect that
dealers supplying a person who buys 200 or more quarts per day
on a year round basis may sell at 1c per quart less than the sched-
uled wholesale price. This was established after prior hearing
and investigation. May this bulk clause be added in additional
marketing areas without prior hearing and investigation?”

In my opinion the answer to both of the questions is in the negative.
Section 4, Chapter 33 authorizes the Commission

“. .. to establish and change after investigation and public hear-

ing minimum prices. . . ”.

Paragraph VI of Section 4 vests the Commission authority to specify
prices and make classification after investigation and public hearing. It
is further stated that minimum prices in any market which shall apply to
the various classifications may vary in the several market areas.

It would thus appear that in viewing the intent of Section 4 in its
entirety, that several factors must be considered in price fixing and classi-
fication, which may vary in different market areas. Therefore, it would
be necessary to investigate and hold public hearings for two reasons —a
statutory requirement and the practical necessity for facts to arrive at a
determination.

GEORGE A. WATHEN
Assistant Attorney General

June 16, 1959
To: Lloyd K. Allen, Manager of Industrial Building Authority
Re: Office Buildings

I have your request for an opinion on the following fact situation:
A corporation has three manufacturing plants in the state in different
towns. None of these plants are insured by the Maine Industrial Building
Authority. This corporation now wishes to construct an office building in
a town apart from where the manufacturing plants are located.

Is an office building eligible for mortgage insurance under Chapter
38-B, Revised Statutes of 19547

Section 3 of Chapter 38-B authorizes the Authority to insure the pay-
ment of mortgage loans secured by industrial projects. The term “in-
dustrial project” is defined in paragraph III, section 5, as “any building
or other real estate improvement and, if a part thereof, the land upon which
they may be located, and all real properties deemed necessary to their use
by any industry for the manufacturing, processing or assembling of raw
materials or manufactured products.”

An office building is not a building or real property necessary for
manufacturing or processing and therefore does not fit within the definition
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of an industrial project. Reference should also be made to Section 2,
Chapter 38-B to determine the purpose of the act.

It is my opinion that the construction of an oftice building as shown by
the facts is not eligible for mortgage insurance under Chapter 38-B upon
completion.

GEORGE A. WATHEN
Assistant Attorney General

June 19, 1959

To: Peter W. Bowman, Superintendent of Pineland Hospital & Training
Center

Re: Establishment and Enforcement of Traffic Rules and Regulations on
Institution Grounds

We have your memo of June 2, 1959, in which you ask this office to
define your authority as Superintendent of Pineland Hospital and Training
Center as it relates to the establishment and enforcement of traffic rules
and regulations on the institution’s grounds.

Establishment of enforcible traffic laws or rules and regulations must
be authorized by the legislature and enforced by a court. Only a court
may collect a fine or penalty imposed for violation of a law or a rule and
regulation.

For instance, Chapter 158, Private and Special Laws of 1957, permits
rules and regulations to be promulgated by the superintendent of public
buildings subject to the approval of the Governor and Council and to be
enforced by a special police officer employed by the State. This chapter,
however, limits the scope of such rules and regulations to roads and
driveways on lands maintained by the State at the seat of government
(Augusta) and does not embrace grounds at Pineland.

We are of the opinion that such grounds would be considered public
ways and complaint can be made to a court whenever laws relating to
such ways are violated.

It would be proper for you to designate certain parking areas for
institution employees, but such an administrative act would not be en-
forcible by way of fine, forfeiture, or like penalty.

JAMES GLYNN FROST
Deputy Attorney General

June 19, 1959
To: Kermit Nickerson, Deputy Commissioner of Education
Re: Teacher’s Contracts

You have requested an opinion regarding the following fact situation:
A teacher was employed as a probationary teacher for a period
of three years on annual contracts. At the end of the three-year
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period, she was elected for a one-year period and both parties ex-

ecuted a written contract. Said teacher was given written notice

of termination at least six months prior to the termination of the

contract.

Was the one-year contract a valid contract?

The relationship between school authorities and a teacher is created by
contract. This contractual relationship still exists after the probationary
period. The authority on the part of the school authorities is entirely
statutory for the employment of teachers. The extent of the authority to
enter into a contract in this case is governed by Chapter 41 of the Revised
Statutes of 1954.

See Chapter 41, Section 87, paragraph V, which reads in part as
follows:

“Except that after a probationary period of not to exceed 3
years, subsequent contracts of duly certified teachers shall be for
not less than 2 years, and furthermore, that unless a duly certified
teacher receives written notice to the contrary at least 6 months
before the terminal date of the contract, the contract shall be ex-
tended automatically for 1 year and similarly, in subsequent years,
although the right to an extension for a longer period of time
through a new contract is specifically reserved to the contracting
parties.” (emphasis supplied)

Referring to 78 C. J. S. 1037, Section 185(b.) it is stated that a con-
tract in excess of a term prescribed by statute is void. In Collins v. City
of Lewiston, 107 Me. 220, the following language is found:

“When a contract conflicts with a statute the former must
yield. Otherwise statutes could be modified or repealed without
even the approving caress of the referendum.”

It is my opinion that the hiring agent had no authority to execute
a contract for one year in the light of the statute.

GEORGE A. WATHEN
Assistant Attorney General

June 24, 1959
To: Harold I. Goss, Secretary of State
Re: Doing of Business in the State of Maine by Foreign Corporations

This is in response to your recent request for an opinion on the ques-
tion posed in a letter from Harold F. Olsen, Counsel for Boeing Airplane
Company, dated April 17, 1959. Mr. Olsen’s letter reads as follows:

“Your advisory ruling is respectfully requested as to the neces-
sity for compliance with the provisions of the Maine Revised Stat-
utes, Chapter 49, Sections 123-131, relating to the doing of business

in the State of Maine by foreign corporations under the following

conditions:

“Boeing Airplane Company is a Delaware corporation, for-
mally qualified to do business in the states of Washington, Califor-
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nia, Florida, Kansas, New Mexico, and New York. It operates ma-
jor manufacturing plants in Washington and Kansas and a missile
test center in Florida. The Company maintains facilities in New
York for the sale and distribution of jet transport spare parts
and maintains extensive research and engineering facilities in
California for certain commercial and government projects located
there. The Company employs in excess of 65,000 persons.

“In connection with the performance of a contract with the
U. S. Government, the Company is engaged as prime Government
contractor in supervising the installation of a BOMARC missile
base at Dow Air Force Base. Missiles and related equipment
are shipped from outside the state to the site by Boeing and other
suppliers, and such missiles and equipment are installed and
checked out by an independent contractor under contract to Boe-
ing. Approximately four Company employees have been tem-
porarily assigned to supervise this operation. No local residents
are employed by the Company in connection therewith.

“The Company is additionally engaged in a temporary program
at Loring Air Force Base under Government contract. This pro-
gram consists of performing modification work on Air Force B-52-
type aircraft located at Loring. Approximately 129 Company em-
ployees are temporarily assigned to this program, with less than
10% being local hires. All activity connected with this program
is confined to Loring Air Force Base, with no substantial contact
outside the limits of the Federal reservation.

“Subject to the information set forth above, the Company has
no business office in the State of Maine; it solicits no sales in
Maine; it has no property located in Maine; and it has no officers
or employees located there who have authority to enter into con-
tracts on behalf of the Company or to make other commitments
for the Company.

“The Company has not qualified to do business in the State of
Maine, since it appears that the work being performed is not of
the type within the purview of the applicable statutes relating to
qualification to do business. We request your assistance in provid-
ing us with a ruling concerning the matters and conclusions set
forth above.

“Your advice and assistance in this regard will be very much
appreciated.”

We are of the opinion that Boeing Airplane Company conducting busi-

ness in the manner as outlined above, that it, its activities confined to work
on land over which jurisdiction has been ceded to the United States and of
a character which is temporary rather than continuous, is not so en-
gaged in business in this State as to require compliance with the provisions

of Chapter 53, section 127, et seq., of the Revised Statutes of 1954.

JAMES GLYNN FROST

Deputy Attorney General
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July 2, 1959

To: Nathan W. Thompson, Esquire
Woodman, Skelton, Thompson & Chapman
85 Exchange Street

Portland 3, Maine

Dear Mr. Thompson:

This is in response to your most recent letter of June 24, 1959, and
attached copy of a proposed clause to be included in the lease agreement
between the town of North Haven and the Maine Port Authority, which
proposed clause we have studied.

The effect of the clause is to vest the ferry terminal in the town if, for
any period longer than two consecutive months, the State fails to provide
regular ferry service from Rockland to the town of North Haven. In the in-
terim two-month period the town is to be able to operate the ferry terminal
without charge.

This proposal is an alternative to that proposed by this office in our
letter to you dated May 27, 1959, that such vesting would take place if for
a period of two years such regular service was not provided. This newest
proposal is, in our opinion, objectionable for the same reasons stated in our
letter to you. It would seem that the town would have achieved its desire
if the two-year period as suggested were adopted with the towns having the
right to use the terminal without charge in the event regular ferry service
is terminated with the terminal vesting in the town after the two-year
period.

The statute does not at all contemplate termination of the ferry serv-
ice. It is a mandate upon the Maine Port Authority to supply the service
and the statute provides the means for financing the venture. We believe
that compliance with the request of the town would amount to a substantial
amendment to the statute.

As we stated before, the two-year period seems to be reasonable when
one considers that the legislature meets in regular session only once in two
years. We do not see how, in good conscience, we could approve a lesser
period.

An alternative may be condemnation of the site. Have you considered
this ?

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General

July 2, 1959
To: Perry D. Hayden, Commissioner of Institutional Service
Re: Interpretation and effect of Chapter 312, P. L., 1959

I have your request for an opinion on the following question:

Does that part of Subsection I, Section 11, Chapter 312 of P. L. of 1959
apply to all life term prisoners or only to those who are released on parole
after the effective date of the law, September 12, 1959 ?
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It is my opinion that prisoners released under the present law can have
a parole duration of no longer than four years, and those released after the
effective date of the new law are subject to the terms of the new law.

Chapter 10, section 21, R. S. 1954, reads in part:

“, .. The repeal of an act does not affect any punishment, penalty or
forfeiture incurred before the repeal takes effect, or any suit, or proceeding
pending at the time of the repeal, for an offense committed or for recovery
of a penalty or forfeiture incurred under the act repealed.”

Chapter 312, P. L. 1959 does not apply retroactively.

GEORGE A. WATHEN
Assistant Attorney General

July 6, 1959
To: Lloyd K. Allen, Manager of Maine Industrial Building Authority
Re: Custom Printing Plant

You have requested my opinion regarding the eligibility of a custom
printing plant for mortgage insurance under Chapter 38-B.

As I have stated in previous opinions, one must have the detailed facts
in determining whether or not the project would be considered an “In-
dustrial Project” as defined by subsection III of Section 5, Chapter 38-B.

This is a service as well as a processing operation. In my opinion
this may qualify, if they are processing or manufacturing a project as a
primary purpose and not incidental to their service aspect. I hope this
will be an aid to the Authority in arriving at the factual determination.

GEORGE A, WATHEN
Assistant Attorney General

July 6, 1959
To: Kermit S. Nickerson, Deputy Commissioner of Education
Re: Payment of Subsidies in December, 1959

I have your request for an opinion on the following question:

Is the 1958 valuation, as determined by the Board of Equaliza-
tion, proper to use in computing subsidy payments to be paid in
December, 19597
Answer: Yes. The payments made under the foundation program are

based on the 1958 valuation. The amendment of paragraph two of Sec-
tion 237-E indicates this by removing the words “and effective on Septem-
ber 1st”, and including the statement: “Such computation shall be sub-
ject to correction in accordance with the final statement filed by the Board
of Equalization on December 1st”. It appears that a recomputation will be
necessary for the December, 1959 payments.

GEORGE A. WATHEN
Assistant Attorney General
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July 10, 1959
To: Michael Napolitano, State Auditor
Re: Authorities Subject to Audit by the Department of Audit

We have your memo of May 22, 1959, which reads as follows: “The
Department of Audit is governed by the statutory provisions of Chapter 19,
Revised Statutes of 1954, as amended. The duties of the State Auditor
with respect to postauditing are contained in the following:

“To perform a postaudit of all accounts and other financial
records of the State Government and any departments or agencies
thereof . ..”

“My particular concern is with reference to the following:

Maine School Building Authority Chapter 41, Section 243-259, as

amended.

Maine Industrial Building Authority Chapter 421, Public Laws of

1957 (Special Session).

Maine Turnpike Authority Chapter 69, Private and Special Laws

of 1941.

“I would appreciate a reply as soon as possible as to whether any of the
above are subject to audit by this department.”

It is our opinion that each of the above-named Authorities is subject
to audit by the Department of Audit.

For a definition of the term ‘“agency” as used in Chapter 19, section
3, Revised Statutes of 1954, we would refer you to an opinion of the
Attorney General dated February 6, 1945, and addressed to the then State
Auditor.

“The words “agency of the State of Maine” in this sense
mean municipal corporations, which include cities, towns, counties,
taxing districts, and other subdivisions of a State erected for the
purpose of government or administration.”

Where a body organized by the legislature carries on a State function,
then it is such a body as would be subject to audit. The exception to this
rule would be where the legislature has provided otherwise; such as in the
case of those bodies exempt under the code of 1931 or under certain condi-
tions such as the manner in which the legislature dealt with audit of the
town records.

With respect to the Maine School Building Authority, it is stated in
section 246 of chapter 41, Revised Statutes of 1954, that that Authority is
a “public instrumentality of the State.”

The Maine Industrial Building Authority is a “public instrumentality
of the State,” chapter 421, section 4, Public Laws of 1957.

In connection with the Maine Turnpike Authority, our court has said
“the Authority takes its powers immediately from the legislature and the
enabling act delegates police power of considered precedence. . .”

Section 18 of chapter 69, Private and Special Laws of 1941, states:

“It is hereby declared that the purposes of this act are public
and that the authority shall be regarded as performing a govern-
mental function in the carrying out of the provisions of the act.”
For the reasons that each of the Authorities in question are instru-

63



mentalities of the State performing a State function, and not expressly
exempt from audit, we are of the opinion that each Authority is subject
to audit under provisions of chapter 19, Revised Statutes of 1954.

JAMES GLYNN FROST
Deputy Attorney General

July 15, 1959

To: Mr. A. Edward Langlois, Jr.
General Manager

Maine Port Authority

Maine State Pier

Portland, Maine

Dear Mr. Langlois:

This is to confirm our telephone conversation on July 15, 1959, con-
cerning the use of the State seal. In regard to the use of the name of the
State, I believe it would not be improper since this agency is operating a
ferry line which is backed by bonds issued on the full faith and credit of
the State of Maine.

May I refer you to Chapter 148, section 8, regarding the use of the
State seal, and I would suggest that you request permission from Honorable
Clinton A. Clauson, Governor, pursuant to this statute, before using the
State seal.

Very truly yours,

GEORGE A. WATHEN
Assistant Attorney General

July 16, 1959
To: Harland H. Harris, Controller
Re: Compensation, Secretary of the Senate

I have your request for an opinion on the following statement of facts:

Senate Order dated June 13, 1959 states “that the Secretary of the
Senate shall receive compensation of $1,000 for the year in which the
Legislature is not in regular session.” Is this order sufficient authorization
for the State Controller to pay additional compensation to the Secretary
of the Senate?

In my opinion, a Senate Order does not have the force and effect to
amend a statute which would be necessary in this case to authorize a salary
increase other than that provided in Chapter 10 of the Revised Statutes.

GEORGE A. WATHEN
Assistant Attorney General
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July 16, 1959
To: Frank S. Carpenter, State Treasurer
Re: Levy on Accrued Salary of State Employee by U. S. Internal Revenue

In reply to your oral request for an opinion as to whether or not you
are required to honor a notice of levy of property of a State employee in
your possession by the U. S. Internal Revenue Service:

The case of Sims, Petitioner, v. U.S.A. (March, 1959) seems to be in
point. There the U. S. Supreme Court stated:

“ ... and it is quite clear, generally, that accrued salaries are
property and rights to property subject to levy. In plain terms
Section 6331 (26 U.S.C., Supp. V) provides for the collection of as-
sessed and unpaid taxes ‘by levy upon all property and rights to
property’ belonging to a delinquent taxpayer. Pursuant to that
statute a regulation was promulgated expressly interpreting and
declaring section 6331 to authorize levy on the accrued salaries
of employees of a state to enforce the collection of any Federal tax.

“ ... We think that the subject matter, the context, the legis-
lative history, and the executive interpretation, i.e., the legis-
lative environment, of section 6332 make it plain that Congress
intended to and did include States within the term “person” as used
in section 6332.

“Accordingly we hold that sections 6331 and 6332 authorize
levy upon the accrued salaries of state employees for the collection
of any federal tax.”

Section 6332 of the Code further reads: “Any person in possession of
(or obligated with respect to) property or rights to property subject to
levy upon which a levy has been made shall, upon demand . . . surrender
such property or rights, ete.”

It is our opinion that the accrued salary of a State employee may be
levied upon and that you as State Treasurer, having that accrued salary
in the form of a check in your possession, must honor a levy of the Internal
Revenue Service.

FRANK E. HANCOCK
Attorney General

July 24, 1959
To: Carleton L. Bradbury, Commissioner of Banks and Banking
Re: Authority of Credit Union to Purchase Real Estate

We have your request for an opinion regarding the authority of a
State chartered credit union to purchase real estate.

Section 20, Chapter 55 of the Revised Statutes of 1954 provides for the
investment of funds, and sections 21 through 23, both inclusive, set stand-
ards for the making of such loans.
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There is no authority for credit unions to purchase or deal in real
estate; therefore, it is my opinion that State chartered credit unions can-
not do so. This opinion does not imply that a credit union may not make
loans secured on mortgages on real estate, nor is it intended to dissuade
a credit union from pursuing any legal remedy in the event of the default
of a mortgage loan.

GEORGE A, WATHEN
Assistant Attorney General

August 5, 1959
To: Robert G. Doyle, State Geologist, Economic Development

Re: Certain legal questions raised by the Beers Co. concerning their im-
pending lease negotiations with the Mining Bureau

I have your request for an opinion concerning the rights of lease
holders on public lands.

The basic issue is the relationship between the holders of grass and
timber rights and the holders of mining rights on this land.

Section 8 of Chapter 39-B provides that a person who has located a
claim and been issued a mining lease:

“. . . shall have the right of way across any lands owned or con-

trolled by the State to and from said location, and the right to take

from public reserved lots all wood and timber necessary to be used

in the operation of the mine, by paying to the State or to the owner

of the right to cut timber and grass, a fair and just price for the

same.”

From this language it would appear that there will be no difficulty be-
tween the different lease holders. This statute sets out the rights and
duties of each.

GEORGE A. WATHEN
Assistant Attorney General

August 6, 1959

To: Fred L. Kenney, Director, Administrative Services, Education Depart-
ment

Re: Computation of Subsidy under the Sinclair Act

I have your request for an opinion regarding the following questions:
Question 1: How are the subsidies computed in the case where
an individual town is admitted after January 1 of the legislative
year to a school administrative district in existence on that date?
This question is based on the law which will become effective on Septem-
ber 12.
It is my opinion that we should use the town computation plus 10%
in addition to the district’s own computation to arrive at the total computa-
tion for subsidy. A new district is not being formed, but this is merely
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adding to an existing district. I believe this procedure would conform to
the computation of subsidy under Chapter 353 of the Public Laws of 1959.
Question 2: Is the subsidy under section 18, Chapter 353,

Public Laws of 1959, to a group of towns forming a new district,

retroactive?

The district under the section set out would be entitled to the sum of
the amounts that the component towns would have received based on a com-
putation that was previously made for the individual towns plus 10% of
that amount as a bonus.

Question 3: What is the computation of a subsidy to a district
formed prior to the effective date of this Act?

It is my opinion that subsidy will have to be paid to those districts
subject to the prior computations for subsidy which have been figured be-
fore the effective date of this law. The theory of the new provisions for
computation of subsidy is that in the second biennium of the district’s
existence, the district shall receive a subsidy based on the average net
foundation program of the district plus the bonus provided in section 237-G.

The newly formed district has no previous net operating cost ex-
perience since we have only the information from the component municipali-
ties regarding that operating cost, which is not necessarily accurate when
applied to the district.

If I have failed to answer any of your questions to your satisfaction,
please let me know and I will attempt to clarify any points which you
feel have been slighted.

GEORGE A. WATHEN
Assistant Attorney General

August 11, 1959
To: C. N. Dyke, Director, Municipal Audit
Re: Fines and Court Costs in Criminal Cases

We have your request for an opinion regarding the disposition by mu-
nicipal courts and trial justices of fines and court costs in the case of crim-
inal violations of the Inland Fish and Game laws, Chapter 87, and Sea and
Shore Fisheries laws, Chapter 38, both of the Revised Statutes of 1954, as
amended.

The facts indicate that there has been lack of uniformity in forwarding
the fines collected as a result of these violations. Some courts forward the
entire fine, while others deduct $5.00 or $10.00 in lieu of court costs.

Section 10, Chapter 108, Revised Statutes of 1954, provides a $5.00 fee
in eriminal cases and for the disposition of the funds.

Section 129, Chapter 37, provides for the collection and distribution of
money received. Except in the case of short lobsters under Section 114,
Chapter 38, I believe that the court may retain $5.00 and must pay the rest
as the respective statutes provide.

GEORGE A. WATHEN
Assistant Attorney General
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August 14, 1959

To: Paul A. MacDonald
Deputy Secretary of State
State House

Augusta, Maine

Dear Mr. MacDonald

This is in reply to your request for an opinion dated July 28, 1959,
relative to Chapter 144 of Public Laws of 1959.
The Act amends Section 150 of Chapter 22 of the Revised Statutes
principally by adding the following words:
“only those prior convictions had within the 10 years im-
mediately preceding a conviction shall be considered.”

Question #1. Is this Act retroactive?”

Bowman v. Geyer, 127 Me. 351 at 354, sets forth the principles of
construction of statutes.

“, .. There is no general principal better established than that
no statute ought to have a retrospective operation. In the absence
of any contrary provisions all laws are to commence in futuro
and act prospectively, and the presumption is that all laws are
prospective and not retrospective. (Citation omitted.) It is a
rule of statutory construction that all statutes are to be con-
strued as having only a prospective construction. . . unless the pur-
pose and intention of the legislature to give them a retrospect-
ive effect is expressly declared or is necessarily implied from the
language used . . .

“But the presumption against the retrospective operation of
statutes is only a rule of construction, and if the legislative
intent to give a statute a retrospective operation is plain, such in-
tention must be given effect, unless to do so will violate some
constitutional provision . . .”

In our opinion there is no clear expressed declaration contained in the
Act in question to give it a retrospective effect nor are there any con-
vincing implications in the language used to make the act anything but
prospective in its meaning.

“Barren of such express commands or convincing implications,
the limitation can not be deemed to have been intended to be retro-
spective. It must be construed by the fundamental rule of statu-
tory construction strictly followed by this Court that all statutes
will be considered to have prospective operation only, unless the
legislative intent to the contrary is clearly expressed or neces-
sarily implied from the language used . . .” Miller v. Falon, 134
Me. 145 at 148.

The answer to your first question is “No”.

Because of the foregoing, it is not necessary to answer Question #2.

Question #3. “If this Act applies only to drunken driving
convictions occurring after the effective date of the Act (Septem-
ber 12, 1959) insofar as the determination of second offenses are
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concerned, is it correct to consider as second offenders only those
persons who received a conviction subsequent to September 12th
and have a similar previous conviction within 10 years?”

Since in our opinion the law will act prospectively only, it should
apply only to those persons convicted after the effective date of the act,
and having a similar previous conviction within 10 years.

Very truly yours,

FRANK E. HANCOCK
Attorney General

August 17, 1959

To: Honorable Harvey R. Pease
Clerk of the House

House of Representatives

State House

Augusta, Maine

Dear Harvey:

We have your letter of June 13, 1959, in which you ask for an opinion
as to your duties under the provisions of Chapter 10, Section 7, Revised
Statutes of 1954, as amended.

As amended by Chapter 252, Public Laws of 1959, Chapter 10, Section
7, Revised Statutes of 1954, reads as follows:

“He shall when the Legislature is not in session be the execu-

tive officer of the Legislature, and unless the Legislature other-

wise order, have custody of all legislative property and material,

arrange for necessary supplies, and equipment through the State

Bureauw of Purchases, arrange for necessary service, make all ar-

rangements for incoming sessions of the Legislature, have general

oversight of chambers and rooms occupied by the Legislature, per-

mit state departments to use legislative property, dispose of surplus

or obsolete material through the continuing property record section

of the Bureau of Public Improvements with the approval of the

Speaker of the House and President of the Senate and approve

accounts for payment. The clerk shall maintain o perpetual in-

ventory of all legislative property and make an accounting to the

Legislature upon request.”

You specifically ask (1) for a ruling as to how far you are directed
to go in controlling chambers and rooms occupied by the Legislature and
(2) must the Clerk of the House approve all accounts, bills, ete., payable
from the legislative appropriation when the Legislature is not in session.

Answer to Question No. 1 —

The statute clearly states that the Clerk of the House shall be
the executive officer of the Legislature when the Legislature is not
in session and, unless the Legislature otherwise order, have general
oversight over chambers and rooms occupied by the Legislature.

69



General oversight of chambers and rooms means overall superinten-
dence; general supervision; and management of such chambers and rooms.

The term “Legislature” as used in the section of law under considera-
tion means the legislative body — the House and the Senate, with the result
that the general oversight of chambers and rooms refers to chambers and
rooms occupied by either or both branches of the Legislature.

The aforementioned duties of the Clerk of the House may be limited
by a joint order of the Legislature.
Answer to Question No. 2 —

((Yes’?.

Very truly yours,

FRANK E. HANCOCK
Attorney General

August 24, 1959
To: Perry D. Hayden, Commissioner of Institutional Services
Re: Leasing of State-Owned Property

I have your request for an opinion regarding the authority of a state
officer to lease a state-owned rock crusher to a construction company.

It is my opinion that you cannot lease public property to a private
person.

Section 5, Chapter 27, Revised Statutes of Maine of 1954, charges you
with the care, management, custody and preservation of the property of
all state institutions but I do not believe this would authorize you to lease
public property to a private individual. Public property is held by the
State in trust for the people.

Subparagraph VI, Section 34, Chapter 15-A, Revised Statutes of
1954, provides that the Bureau of Purchases shall have authority to

“. .. transfer to or between state departments and agencies, or sell

supplies, materials and equipment which are surplus, obsolete

or unused. . .”

I am unable to find any authority for you to execute such a lease.

GEORGE A. WATHEN
Assistant Attorney General

August 31, 1959
To: Marion E, Martin, Commissioner of Labor & Industry
Re: Minimum Wage Law

We have your memo of July 16, 1959, in which you ask 11 questions
concerning Chapter 30, sections 132-A to 132-J, as enacted by Chapter 362,
Public Laws 1959, an Act establishing a minimum wage.

The Act, with certain classes of employees being exempted, prohibits an
employer from paying an employee less than $1.00 per hour, excepting
employers employing three or less employees.
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Question No. 1. “(Sec. 132-B, III C) Does the “major portion” mean
more than half? In other words, if a waitress receives $3 a week in wages
plus three meals a day, which would be counted as $7.20 a week for a 6-day
week, for a total of $10.20 a week, and she received $15 in tips for the
week, is she exempt? Under this formula, she would make $25.20 total
for the week, whereas, if covered, and working 48 hours, she would make
$48.00.”

Answer: Yes. A major portion means more than half.

Question No. 2. “(Sec. 182-B, III C) Upon whom lies the burden of
proof as to the amount of remuneration received by a service employee in
the form of gratuities? Under the authority of the Commissioner to
“make and promulgate . . . rules and regulations. . .” (Sec. 132-H II),
would it be proper to require a signed statement from the employee before
granting an exemption?”

Answer: The tenor of this entire question is such that we feel
compelled to discuss the problems involved at some length.

The Act itself does not change the present law of this State re-
lating to criminal prosecutions. The “burden of proof” required to
convict an employer of the violation of the Act will rest upon the
prosecution — the State will have to prove beyond a reasonable
doubt that the employer is in violation.

The last sentence of this question appears to assume that after
some administrative action the Commissioner of Labor and In-
dustry will grant an exemption. The exemptions in the law are
granted by statute. Once the provisions of 132 G or H are in-
voked, then the Commissioner will have to determine whether the
evidence gathered is such as will compel the Commissioner to mail
the notice provided for in section 132-G and perhaps request pros-
ecution by the County Attorney. Since the County Attorney has
the burden of instituting criminal actions against employers, it
might be well to consult with him when questionable cases arise in
his jurisdiction. In the meantime, and until such time as a com-
plaint is filed against a particular employer, it will no doubt be
presumed that employers are obeying the law. For the time being,
we are excepting from this discussion handicapped workers and ap-
prentices under sections 132-D and 132-E.

Proceeding to that part of your question relating to rules and
regulations, it is our opinion that you do not have the authority to
promulgate a rule and regulation requiring a signed statement from
the employee. Rules and regulations are proper when such rules
and regulations are designed to help achieve a statutory direction.

A rule and regulation which goes outside the law, or in effect

amounts to legislation, or is inconsistent with law, is void and in-

effective. McDonald v. Sheriff, 148 Me. 365. The Legislature itself
cannot by statute authorize a rule and regulation to take prece-
dence over any then existing statute inconsistent therewith. Me-

Kenny v. Farnsworth, 121 Me. 450.

The duties of the Commissioner of Labor & Industry are di-
rectly limited by sections 132-G and H, Chapter 362. The provisions
of 132-H permitting the Commissioner to examine, inspeet, and
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copy the records of the employer in relation to violation or com-

pliance with this Act only upon receipt of a written complaint,

clearly negates, in our opinion, any authority on the part of the

Commissioner to promulgate a rule and regulation such as is sug-

gested both in this question and in questions 4, 8 and 10.

A rule and regulation properly promulgated has the effect of
law. Chapter 362 denies to the Commissioner the right of access

to records pertinent to the problem of minimum wages except as

outlined in section 132-H. A rule and regulation providing that

the Commissioner could require further papers to be supplied would

be inconsistent with the intent of the law and, therefore, improper.

Question No. 3. “(Sec. 132-B, IIT D) Several rehabilitation agencies
have made inquiry concerning their patients who are given employment
in local business establishments as part of the rehabilitation program.
Wages paid in these cases are low, being consistent with the ability of the
patient. Would this exemption for nonprofit organizations or programs
controlled by educational nonprofit organizations properly cover these per-
sons, or should they be considered under the handicapped workers pro-
visions of Sec. 132-D?”

Answer: Patients placed by rehabilitation agencies in local
business establishments cannot be considered as being employed by

a “public supported nonprofit organization” or “educational non-

profit organization”, but should be considered under the handi-

capped workers provisions.

Question No. 4. “(Sec. 132-B, III E) Upon whom lies the burden of
proof as to whether or not employees are “regularly enrolled in an educa-
tional institution, or are on vacation therefrom”? Under the authority of
the Commissioner to make rules and regulations (Sec. 132-H II), would it
be proper to require a signed statement from the employee before granting
an exemption, or would it be better to require a statement from the school
itself?

Answer: See answer to No. 2 above.

Question No. 5. ‘“(Sec. 132-B, III I) In view of the fact that students
are not covered employees (III E), should they be excluded from the count
of employees for the “3 or less employees at any one location” exemption?”

Answer: Students are not considered as “employees” under

the provisions of the Act. They should, therefore, be excluded from

the count of employees for the “3 or less employees at any one loca-

tion” exemption.

Question No. 6. “(Sec. 132-B, III I) If persons working under a re-
habilitation program are exempt (Question 3), should they be excluded
from the count of employees for the “3 or less employees at any one loca-
tion” exemption?”’

Amnswer: Handicapped persons employed under the provisions

of section 132-D are not exempt personnel but should be included in

the count of employees.

Question No, 7. “(Sec. 132-B, III I) In a business where several
members of a family are employed, should all persons related to and
residing with or dependent upon the proprietor of the establishment be
excluded from the count of employees for the “3 or less employees” exemp-
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tion, whether or not they are on the payroll? Should all other relatives be
included?”
Answer: For the purpose of determining whether a business

or service establishment has three or less employees, all persons

except such as are exempted by statute who are suffered or per-

mitted to work in that particular establishment should be consid-
ered. The minimum wage law does not exempt relatives of the
proprietor.

Question No. 8. “(Sec. 132-B, III I) Is an employer required to pay
the minimum wage whenever and at such times as he employs four persons
and permitted to pay less whenever and at such times as he employs three
or less? Alternately, would it be proper for the Commissioner, under the
authority to make rules and regulations (Sec. 132-H, II), to set the num-
ber of wecks an employer might employ four or more persons before pay-
ment of the minimum wage would be required?”

Answer: We believe that the safest course to follow is sug-
gested in your question; the statute be considered as establishing

an hourly basis for determining the number of employees and the

employer be considered as being required to pay the minimum wage

if and when he employs four or more persons and permitted to pay

less whenever, and at such times, as he employs three or less.

As indicated above, we are of the opinion that rules and regu-
lations as suggested in this question would be improper.

Question No. 9. “(Sec. 132-B, III I) Are all part-time employees
counted as employees when determining the number of employees for the
“3 or less employees” exemption? For example, if a store employed two
clerks on a full-time basis, and two clerks on Friday and Saturday only,
would the store be required to pay the minimum wage to all four for all
hours worked; or could they pay less than the minimum Monday through
Thursday to the two regular clerks and the minimum to all four on Friday
and Saturday; or would they not be considered to have four employees at
all? (See Question 8)”

Answer: Part-time employees should be counted as employees

when determining whether there are three or less employees in a

particular business. The remainder of this question is answered

in the preceding answer.

Question No. 10. “(Sec. 132-B, V) For the purpose of computing
tips and gratuities under this section, would it be proper to require a
signed statement from the employee as to the amount received? (See
Question 2)”

Answer: See the answer to question No. 2.

Question No. 11. “(See. 132-H, I) Under sec. 2, Chap. 30, R. S. 1954,
the Commissioner has a duty to “collect . . . statistical details relative to
. . . the daily and average wages paid each employee” and to “cause to be
enforced . . . all laws regulating the payment of wages. . .”” On January
22, Mr. Frost gave us an oral opinion that the Commissioner had authority
to inspect payroll records under Sec. 2 whether or not specific authority
to do so was included in a minimum wage statute. Do the words later
written into the Act, “upon written complaint setting forth the violation
of Section 1382-C”, take away this authority to enter an establishment to
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inspect payroll records, or is this an additional authority to do so when a
complaint is made?”

Answer: The purpose of the gathering of statistical material
provided for by section 2 of Chapter 30, R. S. 1954, is not related
to the minimum wage law, and the method of gathering such ma-
terial and its use are limited by sections 3 and 4 of Chapter 30.
For instance, section 4 permits entrance for the purpose of gather-
ing such statistics only upon the property of certain type estab-
lishments: “any factory or mill, construction activity, workshop,
private works or state institutions which have shops or factories,”.
Section 3 limits the use of such material, “such information being
confidential and not for the purpose of disclosing personal affairs.”

It thus appears that the words “upon written complaint setting
forth the violation of section 132-C” (not present in the original
bill but inserted by House Amendment “G” to S. P. 472, L. D. 1337)
clearly limit the authority of the Commissioner to inspect books,
payrolls and other records of the employer for the purpose of as-
certaining information relating to the minimum wage law, such in-
spection being authorized only upon receipt of written complaint
setting forth the violation of section 132-C.

JAMES GLYNN FROST
Deputy Attorney General

September 8, 1959

To: E. W. Campbell, Dr. P. H., Executive Officer of Plumbers’ Examining
Board

Re: Installation of Water Pipes to Heating Plant by Licensed Oil Burner-
man

This is in response to your memo of August 18, 1959, in which you
point out a present situation relating to the action of a licensed oil burner-
man for connecting water pipes to an oil-burning boiler installed by the
oil burnerman in his course of business.

It appears that a Plumbing Inspector of the Town of Sanford plans to
take legal action against the licensed oil burnerman for such action. As a
result of the contemplated action you have prepared a memo to the Di-
rector of the Oil Burnermen’s Licensing Board in which you state, in
essence, that such business has been for years a licensed business of a
plumber, and that action will be taken against anyone not possessing a
plumber’s license who performs such work.

You ask the guidance of our office in the matter.

For our information you attached a memo dated March 2, 1944, writ-
ten by the then Attorney General to the effect that a hot-water storage tank
comes within the intent of the definition of fixtures as contained in section
175, Chapter 1, Laws of 1933. You also enclose a departmental notation
of an oral opinion of the Attorney General issued in 1989, that the Plumb-
ers’ Examining Board could legally grant limited plumbers’ licenses per-
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mitting persons who are qualified to install water piping only, or water
heaters only.

Your problem deals with the enforcement of a law, violation of which
is a misdemeanor. Prosecutions for violation can be commenced by any
person having knowledge of the violation — and such person need not
be one within your jurisdiction.

In the face of such contemplated action, we feel it is not proper to
issue an official opinion on a matter where legal action can be started by
someone not at all affected by the opinion.

In so far as the laws in question are administered to some degree by
employees of State departments, we feel obliged to offer the following
observations in the interests of such administration.

Chapter 82-A, section 2, enacted by Chapter 352, Public Laws 1955,
reads as follows:

“Sec. 2. Definitions. The following words and phrases when
used in this chapter shall be construed as follows:
I. “Oil burner installations” shall mean the installation, alteration
or repair of oil and automatic coal burning heating equipment,
including industrial, commercial and domestic type central heating
plants, and domestic type range burners and space heaters and
further including all accessory equipment, control systems,
whether electrie, thermostatic or mechanical, and all electrical
wiring in connection therewith to a suitable distribution panel
or disconnect switch, but excluding all other electrical equipment
or work in the building or structure where the above equipment is
installed.”

It is our feeling that a central heating plant is designed to supply
heat to certain areas in the manner for which the unit was designed. For
instance, a central heating plant designed as a hot-water system, would
be utterly and completely useless unless the system for supplying and
returning the water to the heating device were to be installed. Thus, we
feel that the water pipes connected to such heating plant are necessarily
an integral part of the heating plant or, in the alternative, at least ac-
cessory equipment as accessory is defined:

“Webster defines “accessory” (noun) as “1. A thing that con-
tributes subordinately to the effecting of a purpose or to an artistic
effect; an adjunct or accompaniment. 2. Any article or device that
adds to the convenience or effectiveness of something else but is
not essential, as a speedometer on an automotive vehicle.” As an
adjective: “Of things, accompanying as a subordinate; aiding or
contributing in a secondary way; connected as an incident or sub-
ordinate to a principal; additional.”

See also Zangerle v. Republic Steel Corporation, 60 N. E. 2d 170.

That the Legislature did indeed intend to have the work of the oil
burnermen encroach in a field where the plumber has historically worked,
is evidenced by section 13 of Chapter 82-A which reads as follows:

“Sec. 13. Exception. The licensing provisions of this chapter
shall not apply to the following:
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“II. Any plumber duly licensed under the provisions of sections

170 to 194, inclusive, of Chapter 25, in so far as the work covered

by said sections is involved;”

In other words, contrary to the assumption contained in your proposed
memo that an oil burnerman is doing the work of a plumber, this statute
permits a plumber to hook up water pipes to heating equipment without
being required to first obtain an oil burnermen’s license. The very section
quoted pre-supposes that such connection of water pipes is an oil burner-
man’s job, which a plumber can do without further license.

In conclusion we would point out that custom and usage will not pre-
vail over a legislative act. Chapter 82-A of the Revised Statutes fills a
field which, though occupied by virtue of opinion of the Attorney General
in 1944, was never contemplated by legislative act until the enactment of
said Chapter 82-A in 1955.

The very limited definition of plumbing contained in Chapter 25,
section 179, V, certainly is not inconsistent with the above observations:
“The art of installing in buildings the pipes, fixtures and other apparatus
for bringing in the water supply and removing liquid and water-carried
wastes.”

JAMES GLYNN FROST
Deputy Atftorney General

September 8, 1959
To: Major-General E. W. Heywood, Adjutant General
Re: State Armories — Joint Utilization of

We have your recent request for an opinion as to whether or not
armories in this State are subject to joint utilization projects.

While “joint utilization” is not defined in the material you left with
us, it appears that it means the use of our armories by members of the
armed forces other than National Guard or State organized military
forces.

From our examination of the statutes it appears that armories can be
built by two sources:

1. By towns (Chapter 14, section 18, R. S. 1954) in cooperation with

the State, or,

2. By the military defense commission from the military fund

(Chapter 14, section 18, R. S. 1954).

An armory provided by a town is for the exclusive benefit of the
National Guard or other authorized State military or naval forces. Chapter
14, section 18, R. S. 1954: “The municipal officers shall provide and main-
tain for each unit of the national guard, or other state military or naval
forces located within the limits of their municipality, armories and other
necessary buildings, the suitability of which shall be determined by the
state military defense commission.”

An armory provided by the military defense commission from the
military fund might be subject to joint utilization. Chapter 14, section
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17: “The commission is further authorized and directed to cooperate with
the federal government or municipalities in establishing and coordinating
national defense in this state, especially in the providing of equipment,
training, facilities, suitable quarters for troops and supplies, and buildings
and lands for military purposes. The commission may acquire real prop-
erty by right of eminent domain in the manner prescribed by law for the
taking of land for highway purposes, and both real and personal property
by purchase, gift or otherwise, for the purpose of construction or main-
tenance of armories . . . and the procuring of equipment and supplies for
military purposes.”

Military purposes above-mentioned is defined in section 101 of Chapter
14 as follows:

“Wherever in this chapter the words “military purposes” ap-
pear, they shall mean any purposes that will aid in facilitating the
preparation for or conduct of war whether for defense or offense
or whether on land, sea or in the air.”

In summary it appears that unless an armory has been built from the
funds of the state military defense commission, joint utilization would be
in violation of our statutes which limit the use of such other armories by
members of the National Guard or other State organized military or naval
forces.

JAMES GLYNN FROST
Deputy Attorney General

September 21, 1959
To: Marion Martin, Commissioner of Labor and Industry
Re: Minimum Wage Law (P. L. of 1959, C. 362)

We have your request for an opinion on the following:

“We have received another question concerning interpretation
of the new Maine Minimum Wage Law on which we should like a
ruling.

“Section 132-B III D exempts ‘any individual engaged in the
activities of a public-supported non-profit organization.” The
question is whether this means “ordinary employees” of a non-
profit organization, such as the YMCA or whether it is intended
to have some different meaning. The questioner notes the use of
the word “employed” in the same Section in connection with private
nursing homes and hospitals.”

It is our opinion that the phrase “engaged in the activities” is
synonymous with the word employed. We therefore feel that the personnel
governed by such a phrase would be the “ordinary employees” of the YMCA.

JAMES GLYNN FROST
Deputy Attorney General
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September 22, 1959
To: Carleton L. Bradbury, Commissioner of Banks and Banking
Re: Bank Records — Minimum Period of Retention

We have examined the proposed rules and regulations drawn pursuant
to Chapter 59, section 197-A, Revised Statutes 1954, as enacted by Chapter
87, Public Laws of 1959, by which the Banking Commissioner is authorized
to promulgate rules and regulations classifying and prescribing the min-
imum period for which bank records shall be retained.

We are of the opinion that enabling legislation is adequate authority
for the promulgation of the proposed rules and regulations,

Our examination of the schedule does not reveal any periods of reten-
tion which do violence to our laws, but it may be that in such a comprehen-
sive schedule of records, dealing with a specialized business, a particular
period of retention is in error. Experience gained with the passage of time
will correct such errors.

JAMES GLYNN FROST
Deputy Attorney General

September 22, 1959
To: Carleton L. Bradbury, Commissioner of Banks and Banking

Re: Rules and Regulations re Banks and Trust Companies (Form and Pro-
cedure)

We have your memo of August 81, 1959, in which you ask for advice
concerning section 2-A of Chapter 59, Revised Statutes of 1954 as en-
acted by section 2 of Chapter 178, Public Laws of 1959. The said section
2-A reads as follows:

“‘Sec. 2-A. Department regulations. The Bank Commis-
sioner, with the advice and joint consent of the advisory committees

of the savings banks and trust companies, as provided for in sec-

tion 1, may from time to time make and shall enforce rules and

regulations relating to said banks and trust companies, subject to

the provisions of this chapter.””

You state you would appreciate advice as to the Maine statutory law
or common law relative to the form in which regulations must be pub-
lished, formal notification to officials such as the Secretary of State, records
of meetings wherein regulations are adopted and any other formalities
that should be adopted.

Ordinarily, the statute granting rule making power also sets forth a
procedure which must be followed in order for the rules to become effective;
hearing on the rules, notice of the hearing, publication of the rules, and
perhaps a filing with the Secretary of State, but usually no such filing is
required. _

Ocecasionally, the enabling act is as brief as the one in your chapter.

Other than the law directly providing for such rules, this state does
not have any general law establishing the form of the rules or the pro-
cedure to be followed when an administrative agency promulgates a rule.
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Davis, on Administrative Law, 6.01, states the following:
“Except in the states whose statutes require hearings for

rule making (...), and even in some of these states when the hear-

ing requirement does not apply, the usual maximum requirement

is what is prescribed by the Model Administrative Procedure Act —

notice and opportunity to submit “data or views orally or in writ-

ing.”

In cases where the statute authorizing the rules are as brief as that
contained in the banks and banking law, perhaps the following procedure
could be used:

1. Prepare tentative rules, with the advice of the advisory com-

mittee.

2. Send such tentative rules to interested parties and ask that

comments be submitted.

3. Set a date on which the rules are to become effective, within

which time the requested comments are to be studied, or

Set a date for a hearing at which time comments on the pro-
posed rules may be presented orally, with the rules to become
effective at a subsequent date, having in mind the time re-
quired to study the views presented.

No particular form for rules is required, but the system of sections,
paragraphs, etc. used in the Revised Statutes would be adaptable to rules,
and would tend to make their use more convenient.

The final form of the rules should, in your case, indicate that they
have been approved and consented to by the advisory committee.

JAMES GLYNN FROST
Deputy Attorney General

September 24, 1959

To: John J. Maloney, Jr., Chairman
Maine State Liquor Commission
Augusta, Maine

Re: Commission Rule and Regulation No. 69
Dear Mr. Maloney:

We have your request for our opinion regarding the authority of the
Commission to establish Rule No. 69.
Rule No. 69 read as follows:

“Holders of Certificates of Approval shall notify in writing
the Commission and the distributor affected at least 60 days pre-
vious to any change made by them either in their distributors or
the territories of their distributors in this state.

“Wholesale licensees shall notify in writing the Commission
and the Certificate of Approval holder affected at least 60 days pre-
vious to any change in either the territory or the distribution of
their products.
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“However a Holder of a Certificate of Approval or a wholesale
licensee within the above provisions may request a hearing before
the Commission and for cause the Commission may shorten the
waiting period before approving a change in territory or discon-
tinuing of a distributor. By notifying the Commission in writing
a Certificate Holder or a wholesale licensee may waive his 60 day
rights, and the Commission may immediately approve this change
in territory or distributorship.

“Wholesale licensees whose distributorship have been affected
under the above provisions, and who have a remaining stock of
malt liquor may sell the same to the holder of Certificate of Ap-
proval from whom the malt liquor was purchased.

“Nothing in the foregoing provisions shall be held to permit
the taking back of a remaining stock of merchandise in the hands
of a retail store, restaurant or tavern because of changes in dis-
tributorship or territory within the provisions of this rule.”

The authority to make rules and regulations must be found in the
statute. The powers and duties of the Commission are set out in Section
8 of Chapter 61, Revised Statutes of 1954, which includes the authority
to make rules and regulations relating to manufacturing, importing, stor-
ing, transporting and sale of all liquors. Section 18, Chapter 61, Re-
vised Statutes of 1954, provides:

“Certificate of approval; reports; fees. — No manufacturer or
foreign wholesale of malt liquor shall hold for sale, sell, or offer
for sale, in intrastate commerce, any malt liquor or transport or
cause the same to be transported into this State for resale unless
such manufacturer or foreign wholesaler has obtained from the
Commission a certificate of approval. The fee therefor shall be
$100 per year, which sum shall accompany the application for such
certificate.

“All manufacturers or foreign wholesalers to whom certificates
of approval have been granted shall furnish the Commission with a
copy of every invoice sent to Maine wholesale licensees, with the
licensee’s name and purchase number thereon. They shall also fur-
nish a monthly report on or before the 10th day of each calendar
month in such form as may be prescribed by the Commission and
shall not ship or cause to be transported into this State any malt
liquor until the Commission has certified that the excise tax has
been paid.

“The purposes of this section are to regulate the importation,
transportation and sale of malt liquor, also in addition thereto, to
regulate and control the collection of excise taxes.

“The certificate of approval shall be subject to the rules and
regulations which the Commission has or may make. Any viola-
tion of such rules and regulations shall be grounds for suspension
or revocation of such certificate at the discretion of the Commis-
sion.

“The fees received under the provisions of this section shall be
deposited in the general fund of the State.” (Emphasis supplied)
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Chapter 61, Revised Statutes of 1954, is a statute enacted under the
police power for the protection of the general public. State v. Frederickson,
101 Me. 37; Glovsky v. State Liquor Commission, 146 Me. 38. We have
carefully reviewed Chapter 61 to determine if Rule No. 69 could be prop-
erly promulgated by the authority therein. It appears that Rule No. 69
is enacted for the sole purpose of controlling the contractual and business
relations between certificate of approval holders, wholesale licensees and
distributors in addition to the controls set forth in the statutes. The ob-
vious intent of the Rule does not logically involve Section 8 or Section 18,
Chapter 61, which provides for rule making powers in regard to malt
liquors. It is our opinion that Rule No. 69 does not bear a reasonable
relationship between the rule making authority given the Commission and
the intent of Rule No. 69.

A state legislature cannot delegate the legislative power vested in
them to an administrative officer, but an administrative officer may be
vested by the legislature with administrative powers and functions without
violation of the delegation of powers principle. 42 Am. Jur. 335, Section
43; William A. McKenney et als v. Farnsworth et als, 121 Me. 450; City
of Biddeford v. Frederick Yates, 104 Me. 506; Anheuser-Busch, Inc. et al
v. Walton et al, 135 Me. 57.

Legislation is the power to make and repeal laws. Administration is
the execution of these laws. As stated in 73 C. J. S. 325, Section 30.

“An admixture of governmental powers may be conferred on
an administrative officer or body, if there is no delegation of actual
legislative power or complete surrender of judicial review, and
where the legislature sufficiently prescribes a policy, standard, or
rule for the guidance of the administrative body, or otherwise
confines it within reasonably definite limits, authority may be dele-
gated to the administrative body to carry out the legislative pur-
poses in detail, and to exercise administrative discretion in apply-

ing the law.”

The legislature may set forth a broad standard provided it can be
reasonably applied in relation to the complexity of the subject. The
grant of authority to the administrative body to enact rules and regula-
tions having the effect of law must be found in the law declaring a policy
or principle with specific standards to guide the administrator. Darling
Apartment Co. v. Springer, 25 Del. Ch. 98, 15 A. 2d. 670; Lyons v. Dela-
ware Liquor Commission, 58 A. 2d. 889, 44 Del. 304; Anheuser-Busch, Inc.
et al v. Walton, supra.

The legislature has enacted laws relating to specific phases of the liquor
traffic, but has never seen fit to legislate regarding this particular con-
tractual or business relationship.

An administrative body must strictly adhere to the standards and
guides set forth in the statutes. Accordingly, its rules or regulations must
be within the framework of the standards and guides. The limited standards
and guides found within Chapter 61 do not in our opinion authorize the
promulgation of Rule No. 69.

We are aware of the fact that other State Liquor Boards or Commis-
sions have adopted a rule or regulation similar to Rule No. 69. Of course,
we have no authority, nor shall we attempt to pass upon the validity of
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those rules or regulations, We must necessarily base our opinion as to
the validity of Rule No. 69 on the authority given to your Commission by
our own state statutes and the ruling case law. However, for purposes of
comparison and as a matter of information, we cite a Delaware statute
which seems most nearly to set forth the proper authorization for such
a regulation as the one in question.

Delaware Code Annotated, Volume 2, Title 4, Chapter 3, Section 304,
Duties and Powers:

“The duties and powers of the Commission shall be to —

(2) Establish by rules and regulations an effective control of the
business of manufacture, sale, dispensation, distribution and
importation of alcoholic liquors within and into the State of
Delaware, including the time, place and manner in which al-
coholic liquors shall be sold and dispensed, not inconsistent
with the provisions of this title.

. . ..” (Emphasis supplied)

There is no like authority contained in the Maine law.

We are of the opinion that the adoption of Rule No. 69 is beyond the
scope of any authority contained in Chapter 61 and would therefore be
invalid.

Very truly yours,

FRANK E. HANCOCK
Attorney General

September 25, 1959
To: Kermit Nickerson, Deputy Commissioner of Eduecation
Re: Payment of Advance Subsidy to School Administrative District #3

I have your request for an opinion concerning whether or not the Com-
missioner has authority to make an advance payment of the subsidy to
School Administrative District #38 in view of the pending litigation.

Referring to Section 242 of Chapter 41, Revised Statutes of 1954, if the
Commissioner is satisfied that a financial need exists and with approval of
the Treasurer of State, he may pay up to two-thirds of the estimated sub-
sidy provided a sufficient amount is available to meet any obligations to
the Maine School Building Authority.

Although there is a petition in the nature of quo warranto pending
before the Waldo County Superior Court, questioning the authority of the
school directors of School Administrative Distriect #8 to hold their offices
and the exercise of the franchise, I am of the opinion that this in itself is
not sufficient grounds for withholding subsidies to the district, if the need
has been clearly shown and all steps pursuant to Section 242 are in order.
At this time no other administrative unit would be entitled to the subsidy
payment, nor are any of the towns which make up School Administrative
District #3 entitled to any part of the subsidy. In my opinion, payment to
the district is proper, provided all the conditions precedent warrant it.

GEORGE A. WATHEN
Assistant Attorney General
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September 29, 1959
To: Scott Higgins, Director of Aeronautics Commission
Re: Appointment of Commissioners

We have your memorandum of September 28, 1959 in which you advise
that one of the members of the Aeronautics Commission has recently re-
signed and it becomes necessary for the Governor to appoint a new member.

You ask the following questions with respect to the new appointment:

1. The length of the term of office the new member should be ap-

pointed for.

2. Should all members of the present Commission be reappointed

under the amended statute, or

3. Should they serve the present term of office and be eligible for

reappointment on a three-year basis?

Your question is caused by an amendment to Chapter 24 of the Revised
Statutes as effected by Chapter 120 of the Public Laws of 1959. This
latest amendment provided that one member was to serve for one year; two
to serve for two years; and two to serve for three years; evidently having
in mind that experienced people should always be on the Commission.

In answer to your first question, Chapter 120 did not change that pro-
vision of Section 4 of Chapter 24 which provides that vacancies shall be
filled for the unexpired term. The newly appointed officer would, therefore,
be appointed to fill out the unexpired term of the resigned Commissioner.

An appointment made in such a manner would mean that all members of
the Commission would have terms expiring in November or December of
1961. We would, therefore, suggest that in 1961 the Governor then start
appointments so as to comply with the terms of office set forth in Chapter
120.

JAMES GLYNN FROST
Deputy Attorney General

October 5, 1959

To: George B. Coffin, Field Representative
Small Business Administration

Rooms 11 and 12

335 Water Street

Augusta, Maine

Dear Mr. Coffin:

We acknowledge receipt of your letter of September 23, 1959, in which
you state that Arthur P. MacIntyre, Chief of Investment Division, would like
a clarification or ruling on the following questions:

“1. Under the present statute, will the State of Maine issue a

charter to a domestic corporation licensed by SBA to do business

under the Small Business Investment Act of 1958?”

Answer: Yes.
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“2, Will the State of Maine qualify a foreign corporation licensed

by SBA to do business under the Small Business Investment Act of

1958 to do business in the State of Maine?”

Answer: Yes.

Prior to the amendment of our law, we have refused to accept such
corporations because they were plainly in violation of our law which pro-
hibits businesses organized under the general law from lending money for
profit.

However, Chapter 178, Public Laws 1959, amended Chapter 53, section
8, as follows:

“‘Nothing in this section shall be construed to prevent the
organization of small business investment companies organized to
carry out the provisions of the Small Business Investment Act
enacted by the 85th Congress of the United States, and acts amenda-
tory thereto and additional thereto and which become such corpo-
rations under said Small Business Investment Act of 1958. Such
small business investment companies shall not be deemed banking
corporations or institutions.””

As a result of the above-quoted amendment, we have answered your
questions in the affirmative.

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General

October 5, 1959
To: Ronald W. Greeen, Commissioner of Sea & Shore Fisheries

Re: Quahog Tax Law

We have your request for an opinion concerning the proceeds of taxes
collected under Sections 294 through 301, both inclusive, of Chapter 16 of
the Revised Statutes of 1954. As I understand it, at the present time one
of the taxpayers is litigating the question of the constitutionality of this
tax law.

Your specific questions are:

“1, Will I be able to spend money received as a result of this tax

which may be paid by other dealers?

“2. Should I discontinue this program and refrain from spending
money until this question has been finally determined by the
courts ?

“3. In the event that the court rules in favor of Mr. Laskey, will
the State be responsible for refunding all tax money received
since this law became effective 7”

In reference to your first question, I would answer in the affirmative.
You are charged under Section 301 with the expenditure of the funds for
certain purposes as you may determine.

The second question should be answered in the negative.
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In reference to your last question, it is a fundamental principle that
no person may sue its sovereign without its consent.

I presume that the payments made by the other taxpayers have been
on a voluntary basis. 51 Am. Jur. 1005, Section 1167 states:

“ . .. Taxes voluntarily paid without compulsion, although
levied under the authority of an unconstitutional statute, cannot be
refunded or recovered back without the aid of a statutory reme-
dy ...”

51 Am. Jur. 1012, Section 1179, provides:

“The recovery of illegally exacted taxes is solely a matter
of governmental grace. In the absence of an authoritative statute,
taxes voluntarily, although erroneously, paid cannot be voluntarily
refunded, although there may be justice in the claim . . .”

The general rule that money voluntarily paid with full knowledge of
the facts applies to taxes. See Smith v. Readfield, 27 Me. 145: Abbott v.
Inhabitants of Bangor, 56 Me. 310; Creamer v. Bremen, 91 Me. 508. Each
of these cases involves property taxes, but the principle enunciated has
application here.

I do not believe it necessary to discuss the personal liability of a tax
collector nor the right of recovery of a tax paid under duress when in the
hands of a tax collector.

The State may by appropriate legislative means refund this tax but
this would not, of course, concern you.

GEORGE A. WATHEN
Assistant Attorney General

October 9, 1959
To: Major General E. W. Heywood, Adjutant General
Re: False Alarms — Calling Out of National Guard

You point out in your memo of October 5, 1959, that some unknown
individual called WGAN radio and requested that the Maine Army National
Guard be alerted; this without authority or knowledge of your office or any
National Guard unit.

You inquire if such action is punishable or unlawful.

From our examination of the laws, it appears that only one section
would be available under which prosecution could be had for such action.
If the individual placing such call asserted or alleged that he was placing
the call as a department head or agent, then we would be of the opinion that
the following statute would apply:

Chapter 143, section 10. “Falsely assuming to be or act as a
state official. Whoever knowingly and falsely assumes to be the
head of any department or commission of the state, or the deputy,
or inspector thereof, or the agent thereof, or any state official, and
to act as such, or knowingly and falsely assumes to discharge
any of the duties of such official, or knowingly and willfully in-
vites or receives any communication, document, record or letter
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properly belonging to such state official or relating to the office
or official business of said official, or in any way knowingly and
willfully obstructs or delays such official in the discharge of any of
his official duties, shall be punished by a fine of not more than $5,-
000, and by imprisonment for not less than 1 year nor more than
5 years.”

JAMES GLYNN FROST
Deputy Attorney General

October 9, 1959

To: Edward Langlois, General Manager
Maine Port Authority

Maine State Pier

Portland, Maine

Dear Mr, Langlois:

This letter is in response to your request for this office to outline
your responsibility regarding Chapter 125, Private and Special Laws of
1959, which chapter amends Private and Special Laws of 1929, Chapter 114,
section 1, subsection (e), and Private and Special Laws of 1957, Chapter
190, section 1, in the following manner:

“Ferry service for North Haven, Vinalhaven, Islesboro, Swan’s

Island and Long Island Plantation. It shall be the duty of the

Maine Port Authority to operate a ferry line or lines between the

mainland and the Towns of North Haven, Vinalhaven, Islesboro

and Swan’s Island for the purpose of transporting vehicles, freight
and passengers to and from said towns, and the Maine Port Au-
thority may operate such ferry line or lines to and from Long

Island Plantation.” (Emphasis ours to indicate the effect of the

1959 amendment.)

Initially we note that the quoted provision can be divided into two
parts — one portion of the law being mandatory in nature; the second be-
ing permissive. The Authority “shall” operate a ferry line or lines between
the mainland and the Towns of North Haven, Vinalhaven, Islesboro, and
Long Island Plantation, but the last clause indicates the Authority may
operate such line or lines to and from Long Island Plantation.

There clearly appears to be a deliberate legislative intent to use com-
pelling language with respect to the first class of service, and to use per-
missive language in the new amendment.

We are of the opinion that with respect to service to Long Island
Plantation, the Maine Port Authority is to exercise its administrative dis-
cretion in determining whether such service shall be operated, giving due
regard to all conditions which might affect that service, including the
cost of the service in relation to the retirement of bonds, maintenance,
repair, and other such factors.

Very truly yours,
JAMES GLYNN FROST
Deputy Attorney General
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October 13, 1959
To: Perry D. Hayden, Commissioner of Mental Health & Corrections
Re: Attendance of Public at a Parole Hearing

We have your request for an opinion regarding the right of the public
to attend a parole hearing.

These hearings are held at the institution where the prisoner is held.
It is my understanding that these hearings are case evaluations based on
the material in the case file and for the purpose of determining whether or
not a person should be released from a state penal or correctional institu-
tion prior to the expiration of his maximum term.

Chapter 242, Public Laws of 1959, which amends Section 1, Chapter 27,
provides in part:

“All orders of commitment, medical and administrative records

in the department are held to be confidential . . .” (Emphasis

supplied)

Chapter 219, Public Laws of 1959, commonly known as the “Right to
Know” law provides in Section 38 that:

“All public proceedings shall be open to the public, and all
persons shall be permitted to attend any meetings of these bodies

or agencies, and any minutes of such meetings as are required by

law shall be promptly recorded and open to public inspection, ex-

cept as are otherwise specifically provided by statute.” (Emphasis

supplied)

It is my understanding that the material used by the parole board for
the case evaluation are the administrative records, which are confidential.
Therefore, if the public were allowed to attend a parole hearing, it would
violate the statute requiring these records to be held confidential. Apparent-
ly the intent of the act (Chapter 242, P. L. 1959) was to prevent informa-
tion of a private nature from becoming public knowledge. Certain con-
fidential information, if released, might adversely affect the rehabilitation
of a parolee.

GEORGE A. WATHEN
Assistant Attorney General

October 15, 1959
To: Walter Steele, Executive Secretary of Milk Commission
Re: Bulk Tank Increase

I have your request for our opinion regarding various aspects of the
Maine Milk Commission meeting held on July 16, 1959,

Section 4, Chapter 33, Revised Statutes of 1954, vests the Commission
with authority to establish and change minimum prices paid by dealers to
producers for milk received, purchased, stored, manufactured, processed,
sold, distributed or otherwise handled within the State. Section 4 further
provides that the Commission shall fix and establish wholesale and retail
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prices for milk distributed for sale and lists six types of wholesale and re-
tail sales. As a prerequisite to establishing, fixing or changing prices, the
Commission must investigate and hold a public hearing.

The last paragraph of Section 4 provides:

“The minimum prices established for sales of milk by produc-

ers to dealers shall, if such sales are made by bulk tank, be in-

creased by such amounts per hundredweight as may be determined

by the Maine Milk Commission.”

It appears that establishing or changing prices or classifications must
be based on a prior investigation and public hearing and this would apply
to a bulk tank increase as well as any other change in prices or classifica-
tion.

Based on the information in my hands, I believe the meeting of July
16, 1959, was properly called and there was proper notice for the dealers’
margin increase.

It appears from the information in my possession that an objection
was made to the introduction of any testimony concerning the bulk tank
increase. It further appears that testimony was offered by both dealers
and producers on the matter of the review of dealers’ margins.

In viewing the fact situation in regards a waiver by appearance, the
facts do not so indicate regarding testimony on the bulk tank premium.

In reference to the action taken on the bulk tank premium, the real
question appears to be whether or not there was due notice of the proposed
action.

Due notice is such notice as will apprize all interested parties, whose
rights may be affected, of the specific matter to be considered at the hear-
ing and the time and place thereof, so that they may appear to offer tes-
timony or other evidence concerning the matter. The statement concern-
ing the term “due notice” in Black’s Law Dictionary is that no fixed rule
can be established as to what shall constitute due notice. The notice, in my
opinion, must be such as will provide all interested parties with an op-
portunity to be heard and safeguard their constitutional rights of due
process. In the present case, I do not believe there was even an indicia
of notice of the bulk tank increase in the public notice. The general catch
all clause is not adequate notice.

In the Appeals of Port Murray (1950) 71 A. 2d. 208, the facts indicate
that after a suspension of minimum prices as an experiment, the Director
increased the minimum price of milk. Notice was given of a hearing to
consider “measures to be taken to stabilize and assure orderly marketing”,
“proposals to effectuate a more level production of milk in this State” and
“prices to be paid to producers for Class I milk and Class IT milk and the
prices for sales of milk and cream by and between all persons in respect to
whom, by law, the price may be regulated”. The court stated in its opinion:

“The notice did not indicate at all the actions contemplated by

the Director and so did not give interested parties proposals that

they might criticise or support with proofs and argument. But we

may assume that the director had no plan in mind when he called

the hearing; he looked to the hearing for guidance in meeting the

situation caused by the reduction in the retail price of milk. The
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notice, did, however, state comprehensively the several subjects on

which the director sought enlightenment. In our opinion the notice

was sufficient.”

This is cited to indicate the type of notice necessary and further to
point out the functions of the Commission.

In my opinion, a hearing held three years ago regarding the subject
of bulk tank premiums would not contain proper evidence for the Com-
mission to base a decision on at this time. I conclude this for two reasons:

(1) during the interim conditions may have changed and

(2) the Commission felt that the evidence presented at the hear-

ing on June 21, 1956, was not sufficient to establish a prem-
ium.

My gratuitous advice to the Commission in considering the bulk tank
premium is to investigate and call a public hearing to determine the
amount of the increase.

I did not attempt to answer your last two questions since I do not
have enough factual information and these questions, in my opinion, have
no bearing on the main issue here involved.

GEORGE A. WATHEN
Assistant Attorney General

October 16, 1959
To: Carleton L. Bradbury, Commissioner of Banks and Banking
Re: Ever-Ready-Chek Plan by Small Loan Companies.

We have your memo of September 10, 1959, and the attached material
relating to “Every-Ready-Chek Plan” with the request that we examine the
“Plan” to determine if such “Plan” violates any provision of the small
loan law.

In essence the “Plan” works as follows:

Upon application, the client is extended a line of credit, definite in
amount, but not exceeding $2500. This credit is evidenced by undated
check or checks issued to the client, in the total amount of the credit ex-
tended.

When and if client desires to use the credit, he endorses and cashes
the check, or one of the checks, if more than one such check is issued. At
that time, as stated on the sample form supplied by the Small Loan Com-
pany, a loan is made.

“The endorsement by me of any such check and its negotiation
shall constitute a loan to me in the amount of the check, effective

as of the date of such check, and each such loan shall constitute a

renewal of this agreement which will include the amount of the

aforesaid check and any prior unpaid principal balances outstand-

ing as of the date thereof . ..”

Payment of the loan is made in monthly installments, which payments
may vary in amount, from month to month, as checks are cashed.

Monthly billings would be made to the borrower showing debits and
credits to his account.
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The interest rate on the loan would, of course, vary from time to time
as the balance on the loan were increased or decreased. No passbook in
which all payments are recorded is furnished. The monthly statement
would supplant such passbook.

We are of the opinion that the “Plan” as submitted to you, and as
briefly outlined above, violates express provisions of the small loan law.

Under the “Plan” a prospective borrower has not obtained a loan until
such time as he endorses and negotiates a check. While his top credit is
established in a piece of paper he has in hand, he receives no further word
from the loan company until a date some time after he “borrows” a sum
of money. Periodically thereafter he receives a statement, but the mailing
of statement has no relationship to the time of the loan; many such loans
could in practice, be made, after receipt of the first such statement, before
the receipt of a monthly statement.

Such “Plan” is in conflict with our small loan law, especially Chapter
59, section 219, Revised Statutes of 1954, which provide that the loan
company shall:

“I. Deliver to the borrower, at the time a loan is made, a
statement . . . showing in clear and concise terms the amount and
date of the loan and of its maturity, the nature of the security, if
any, for the loan, the name and address of the borrower and of
the licensee, and the rate of interest charged.

“II. Give to the borrower a plain and complete receipt for
all payments made on account of any such loan at the time such
payments are made, . . .”

It is clear that the formula of the “Plan” does not permit compliance
with the above-quoted provisions of law, which provisions of law are
mandatory upon the licensee small loan company.

JAMES GLYNN FROST
Deputy Attorney General

October 19, 1959
To: Governor Clinton A. Clauson
Re: Sheriff, Removal of

We are herewith returning to you the petitions requesting that the
sheriff of be removed from office.

The petitions were presented to this office with the request that we
determine if such petitions constitute an adequate complaint under the
terms of the constitution.

It is our opinion that the petitions are insufficient to grant to the gover-
nor and council the necessary authority to proceed to a hearing.

The petitions are in the following form:

“Whereas Article IX, sec. 10, of the Constitution of the State

of Maine provides ‘. . . whenever the governor and council, upon

complaint, due notice and hearing shall find that a sheriff is not

faithfully or efficiently performing any duty imposed upon him by
law, the governor may remove such sheriff from office and with the
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advice and consent of the council appoint another sheriff in his
place for the remainder of the term for which such removed sheriff
was elected”,

“And whereas a duly constructed Grand Jury has
found the sheriff of and his deputies guilty of gross
negligence and other sundry offenses against the welfare of the
County,

“We, the undersigned citizens of , hereby make com-
plaint against, and request the removal from office of, the said
sheriff of , in accordance with the above named Sec-
tion of the Constitution of the State of Maine.”

Then follow the names of the persons subscribing to the petitions.

NATURE OF PROCEEDING

In this proceeding of hearing and adjudging the governor and council
are not

“performing an ordinary executive act, but a quasi-judicial one.

To hear and adjudge on complaint after due notice is a judicial

function.” Opinion of Justices 125 Me. 529, 533.

While the findings of the governor and council may not be subject to
judicial review, it appears that the substance of the complaint, the adequacy
of the notice, and perhaps the mode of procedure before the governor and
council, are subject to court review.

“They have been constituted a special tribunal as triers of
facts. While not a court in the ordinary meaning of the term, or
judicial in the sense that its findings are in any manner subject to
review by the regularly constituted courts, up to and including the
findings are, at least, quasi-judicial in nature.” Opinion of Justices
125 Me. 529, 533.

COMPLAINT AND NOTICE

The proceedings being judicial in nature, the complaint initiating the
process should substantially be of the nature required to start a regular
judicial procedure.

As used generally in the field of law, a complaint is a charge or ac-
cusation against an offender made by a person to a proper officer charging
that the accused has violated a law.

Such complaints must set forth the facts which constitute the violation,
in this case the unfaithfulness or inefficiency, in sufficient form to ade-
quately advise the sheriff of the charges made against him, so that he can
appear prepared to defend himself.

The broad charge of “gross negligence” is, in our opinion, an insuf-
ficient charge. Such a charge does not advise the sheriff of the facts which
constitute the offense. Nor do the words “other sundry offenses” forewarn
the sheriff of any particular offenses against which he should be given an
opportunity to defend himself.

Of course, the complaint and the “due notice” required by the con-
stitution are tied together, hand to hand.
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“Due notice” is such notice as will adequately advise an offender of
the facts comprising the offense with which he is accused.

The “due process clause” of our constitution requires that the notice
called for in a judicial or quasi-judicial case be as indicated above —
adequate to advise the accused of the specific offense.

Without a proper complaint the “due notice” cannot be given, for the
notice is based upon the allegation in the complaint.

A comparable case can be found in the laws relating to teachers in our
publie schools.

“After due notice and investigation they (the superintending
school committees) shall dismiss any teacher who proves unfit to
teach, or whose services they deem unprofitable to the school, giving
to the teacher a certificate of dismissal and of the reasons there-
for. . .”

The notice in such case was that the committee was “to act upon the
advisability of Lucinia E. Hopkins teaching said school, at which time and
place said Lucinia E. Hopkins might present herself and be heard in the
matter, if she desired.”

The court said in Hopkins v. Bucksport 119 Me. 437, 441:

“As notice to the plaintiff of the object of the meeting, such
a statement is wholly insufficient; from it she could not know for
what reason her dismissal was sought, whether upon the ground
of moral unfitness, temperamental unfitness, or lack of educational
qualifications; much less whether it was sought on the ground that

her services were deemed to be unprofitable to the school. . . She
was entitled to know in advance on what ground her dismissal was
sought.”

For the above reasons we conclude that the complaint is insufficient.

‘We would also advise that our files reveal that on three prior occasions
the governor and council have acted upon complaints under the same con-
stitutional provision. In each of the instances the complaint was in the
usual affidavit form, being sworn to by the complainant.

In the most recent matter in 1951 after a grand jury investigation
the foreman of the grand jury was the complaining party to the governor
and council. In the present instance after the grand jury investigated
they made certain findings and recommendations with intentions of re-
viewing the situation in the January term, 1960.

FRANK E. HANCOCK
Attorney General

October 19, 1959
To: Asa A. Gordon, Coordinator of Maine School Distriect Commission

Re: Election of School Directors

I have your request for an opinion regarding the manner of electing
school directors by a municipality. Chapter 323, Public Laws of 1959,
provides as follows:
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“For the purpose of nominations, school directors shall be con-

sidered municipal officials and shall be nominated in accordance

with Chapter 90-A or in accordance with a municipal charter,

whichever is applicable.”

The directors should be elected in the same manner as other municipal
officials. Section 37, Chapter 90-A provides:

“. . . the following provisions apply to the election of all town

officials required by section 35 to be elected by ballot, . . .”

In subsection I of Section 37, it states:

“. . . the town shall determine, by a separate article in the war-

rant, which other officials are to be elected according to this

section, . . .”

School directors are elective officials, not appointive, therefore, it is
not necessary to hold a meeting to designate them as officials to be elected
by secret ballot, since they are covered by the provisions of Chapter 90-A.

GEORGE A. WATHEN
Assistant Attorney General

November 4, 1959
To: Kermit S. Nickerson, Deputy Commissioner of Education
Re: Secondary Schools — Admission of Students

I have your request for an opinion regarding the admission of students
to secondary schools.

Section 102, Chapter 41, provides that the superintending school com-
mittee

“. .. shall make such examination of candidates for admission
to said school as they consider necessary.”

Section 44, Chapter 41, states:

“Subject to the provisions of this section and subject to such
reasonable regulations as the superintending school committee. . .
shall from time to time prescribe, every person between the ages
of 5 and 21 shall have the right to attend the public schools in the
administrative unit in which his parent or guardian has residence.”
(Emphasis supplied)

Chapter 41 provides for compulsory education and also sets forth the
duties of administrative units for support of free high schools.

The school committee hag the authority to make reasonable regulations
for admission to secondary schools and to examine those who wish to
attend. It would seem to me that the examination and regulations would
have to be set up based on the preparatory education offered by the ad-
ministrative unit. If a child has satisfactorily passed the elementary
courses, this is an indicia that he could profit from attendance in a sec-
ondary school. The school committee has authority to require further
proof, but any tests should be commensurate with the program offered.
I do not believe the tests should be a means of molding all students to one
type of high school program. It is my understanding that the function of

93



education is to develop the capabilities of each child to the fullest for the
benefit of society in general. I mention this to indicate what I believe is
the basis of reasonable rules and tests to determine whether or not a child
can profit from attendance at a school as set out in Section 102, Chapter
41,

GEORGE A. WATHEN
Assistant Attorney General

November 5, 1959
To: Perry D. Hayden, Commissioner of Mental Health & Corrections
Re: Sale of Surplus Products from State Institutions

I have your request for information concerning the authority of the
Department of Mental Health and Corrections to dispose of surplus farm
products produced at State Institutions.

It appears that the Bureau of Purchases has authority to dispose of
this surplus property under Section 34, VI, Chapter 15A.

Section 86 provides that the purchasing agent with the approval of
the Commissioner may adopt rules and regulations for certain purposes.
Subsection VI states one of the purposes for which rules may be promul-
gated, to wit, providing for the transfer of surplus supplies, materials,
and equipment from one department to another and the disposal by private
or public sale of supplies, materials and equipment which are obsolete
and unusable.

Section 39 provides that competitive bidding may be waived by the

purchasing agent when the interest of the State would be best served
thereby.

GEORGE A. WATHEN
Assistant Attorney General

November 5, 1959
To: Maine Employment Security Commission
Re: Amount Available for Construction of M.E.S.C. office building

We have your request for an opinion regarding two questions:

1. Should the expenditure of $2,950 for architectural fees be
charged against the funds provided under Chapter 150, Private
& Special Laws of 19577

2. How much money is available to the M.E.S.C. to complete the

project?

Chapter 150, Private & Special Laws of 1957 provided that the Com-
mission was authorized to requisition $600,000 from the unemployment
trust fund for the purpose of constructing an office building and other pur-
poses incident thereto. Section 7 of Chapter 150 provided that the funds
could only be used for expenses incurred after the date of enactment of
the appropriation, and Section 8 provided that the moneys should be ex-
pended within a two-year period after the date of the enactment, which
date was August 28, 1959.
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Chapter 113, Private & Special Laws of 1959, effective April 22, 1959,
as emergency legislation, amended Section 8, Chapter 150, Private & Special
Laws of 1957, to provide that the moneys must be obligated instead of ex-
pended prior to the two-year period. Therefore, all funds not obligated
prior to August 28, 1959, were lapsed.

Chapter 153, Private & Special Laws of 1959 was enacted on Septem-
ber 12, 1959, and carries an authorization for the Commission to requisition
$600,000 for the purpose of constructing an office building in a like manner
as set out in Chapter 150, Private & Special Laws of 1957,

It is my opinion, based on the facts presented, that the $2,950 referred
to in the first question should be allocated to the funds provided under
Chapter 150, Private & Special Laws of 1957, as amended, since this amount
was obligated prior to the date the funds were to lapse. The Council Order
of October 2, 1957, indicates this source also. This expenditure could not
be paid from the Chapter 153, Private & Special Law appropriation because
of the language in Section 7 thereof.

In reference to the second question, Chapter 153, Private & Special
Laws, plainly sets out the amount of the appropriation at $600,000, which
is the amount now available for the purposes of the act.

GEORGE A. WATHEN
Assistant Attorney General

November 6, 1959
To: George A. Lasselle, Augusta State Hospital

Re: Board and care of patient committed as a result of prosecution for
criminal offense

I have your request for information regarding cost of support of a
patient committed to the State Hospital as the result of criminal offense
and this patient’s transfer from a penal institution. A person who is
found not guilty by reason of insanity, or when the grand jury omits to find
an indictment for that reason, and the party is properly committed to the
hospital, the person shall be supported at his own expense if he has suf-
ficient means; otherwise, at the expense of the State. Sections 117 and 121
of Chapter 27, R. S. 1954,

Section 129, Chapter 27, provides for support under the provisions of
Section 137 to 139, inclusive, for the commitment of persons who are insane
when a motion for sentence is made and proceedings for an insane person
at the expiration of term of commitment.

In my opinion, prisoners who are transferred from a penal institution
should not be held liable for support since they are still under sentence for
a crime. If they recover prior to the expiration of their sentence, Section
125 of Chapter 27 requires they be returned to the penal institution to serve
the balance of their sentence. If, on the other hand, they remain in the in-
sane hospital under proper commitment after the expiration of their
sentence, they are then liable to pay for support.

GEORGE A. WATHEN
Assistant Attorney General
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November 10, 1959

To: Kermit Nickerson, Deputy Commissioner of Education
Re: Construction Aid

I have your request for an opinion concerning the aid to be paid to
eligible municipalities and school administrative districts for this year
under Section 237-H, Chapter 41, R. S. 1954.

Prior to the effective date of the amended section, all eligible units
who reported cash payments, principal and interest payments, and lease
payments for capital purposes would receive construction aid in the same
percentage that they were entitled to receive that year on operational cost.
This section provided a penalty for an administrative unit that failed to
complete the project.

Chapter 353, P. L. 1959 amended Section 237-H, effective September 12,
1959, to provide that no financial assistance shall be paid until school con-
struction has been completed and a full report of the cost of said construec-
tion and other expenses for capital outlay purposes is made to the Com-
missioner. After completion and the receipt of a report on November 1,
the Commissioner shall apportion the same percentage for capital outlay
purposes, except money contributed to defray part of the cost of the
project, as the unit would be entitled to receive that year based on Table
IT of Section 237-E. In regard to money contributed by the administrative
unit to defray part of the cost of the project, the Commissioner may pay
the State’s share in one year or spread it over a period not to exceed five
years. The Commissioner may shorten the payment period but not ex-
tend it after the original determination.

The question has arisen regarding building aid on projects which were
started prior to the effective date of Chapter 353, P. L. of 1959, and to be
reported after the effective date thereof.

Laws are not retroactive unless the statute provides so specifically.
Bowman v. Geyer, 127 Me. 351.

In my opinion the Commissioner should make payments this December
on projects begun prior to September 12, 1959, for expenditures made for
all capital outlay purposes prior to September 12, 1959, and reported this
year as required by statute. In all probability these projects will be com-
pleted prior to the next reporting period. These payments should be made
both on money contributed to the project by an administrative unit and pay-
ment to retire interest and principal on notes or bonds issued for the
project.

The amendment to Section 237-H contemplates the possibility that
an amount of money will be contributed for capital outlay purposes by
various administrative units which might exceed the amount provided by
the State for this purpose. In such an event, the Commissioner may
spread the payments.

GEORGE A. WATHEN
Assistant Attorney General
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November 18, 1959

To: P. W. Bowman, M. D.
Superintendent

Pineland Hospital & Training Center
Pownal, Maine

ATTENTION: Doris Sidwell-Thompson, M. D,
Re: Transfer of Patients from Pineland
Dear Dr. Thompson:

We have your memo of October 8, 1959 referring to a June 1, 1959
memo from the undersigned to Commissioner Perry Hayden concerning
“Transfer of Inmates Between State Institutions” and an excerpt from
the Attorney General’s Report of 1945-46, dated April 9, 1945, on the same
subject.

It was the essence of the two aforementioned opinions that transfers
from the Augusta State Hospital to Pineland Training Center related only
to transfer of persons who were serving a sentence, and as a result patients
from Pineland should not be transferred to either of the State Hospitals.

Your problem relates both to transfer of patients from State Hospitals
to Pineland, and transfer of patients from Pineland to State Hospitals.

We have given your question considerable study and believe that at this
time we should revise the opinion of April 9, 1945 and the memo of June
1, 1959, which latter memo was based upon the earlier opinion.

The pertinent portions of Section 13, Chapter 27, Revised Statutes of
1954, relating to the immediate problem reads as follows:

“Sec. 13. Transfer of inmate to other institution; original
sentence to continue. — Any person who is committed to a state
penal, charitable or correctional institution and is under the control
of the department, who becomes insane, or who is found to be in-
sane by the examination authorized by the preceding section, shall
be transferred to either of the state hospitals, and any person who
is committed to a state penal, correctional or charitable institution
and is under the control of the department, who in the opinion of
the head thereof is in such condition that he or she is a fit subject
for the Pownal state school, shall be transferred to the Pownal
state school whenever, in the judgment of the commissioner, the
welfare of the patients and inmates, or of either institution, or of
the person will be promoted thereby. . .

“Such patient shall be there detained in custody in the same
manner as if he or she had been committed thereto originally.
The transfers authorized in this and the preceding section shall
have no effect on the original sentences which shall continue to
run, and if the original sentence has not expired when the patient
has been declared ready for discharge or release, the patient shall
be returned to the institution to which he or she was originally
committed. . . .”

We are of the opinion that section 13 is severable; that on the one
hand State penal and correctional institutions are dealt with, in which
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case the second paragraph of section 13 relating to the effect such trans-
fers would have on a sentence would be applied; and on the other hand,
State charitable institutions are also dealt with. In the latter case, that
portion of section 13 relating to sentences would apply only if that person
in the charitable institution was serving a sentence.

The State charitable institutions referred to in section 13, in our
opinion, include the Pineland Training Center and the Augusta and Bangor
State Hospitals. State charitable institutions being so construed, we are
of the further opinion that transfers of patients may be made between
those institutions by administrative action in the manner indicated in
section 13.

It is, therefore, our conclusion that patients may be transferred be-
tween the State Hospitals and Pineland, and Pineland and the State Hos-
pitals, under the provisions of section 13, Chapter 27, Revised Statutes of
1954.

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General

November 19, 1959

To: Earle R. Hayes, Executive Secretary of Maine State Retirement
System

Re: Maine Maritime Academy — Participation in Old Age and Survivor's
Insurance Program

We have your memo of October 13, 1959, relating to the Maine Mari-
time Academy and that Academy’s participation in the Old Age and Sur-
vivor’s Insurance Program.

In an opinion dated April 9, 1958, we indicated to you that the Academy
did not conform to the definition of political subdivision as set forth in
Chapter 65, section 2, Revised Statutes of 1954 (Social Security Act) so
long at the State of Maine continued to pay those expenses of the Academy
that normally would be paid by the Academy if it were a political sub-
division of the State and participating as such in our Maine State Retire-
ment System.

You presently ask if the Academy would be entitled under our law
to participate in the Social Security Program if the Academy were in the
Maine Retirement System, paying its own cost in that program as a local
participating distriet.

The answer to your question is, Yes.

Chapter 288, Public Laws 1957, as we indicated in our memo of April
9, 1958, placed the Academy in the position of being able to participate in
the Social Security Program “on the same and equal footing with the
other State instrumentalities mentioned in the Social Security law.” Chap-
ter 288 reads as follows:

“The provisions of this chapter shall also apply to employees

of the University of Maine and Maine Maritime Academy who are

members of an existing retirement or pension system.”
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(This Chapter amended our Social Security law, Chapter 65, section 1,
Revised Statutes of 1954.) In our opinion that meant that the Academy
must, as did other such instrumentalities, have such a separateness of
identity as would bring it within the definition of “political subdivision”
as set out in Chapter 65, section 2, Revised Statutes, 1954.

The assumption by the Academy of the costs of participation in the
Maine Retirement System achieves a separateness required by the Social
Security Act, and we are of the opinion that under such circumstances
the Academy is qualified to participate in the Social Security program.

JAMES GLYNN FROST
Deputy Attorney General

December 7, 1959
To: Carleton L. Bradbury, Commissioner of Banks and Banking

Re: Conversion of a State chartered savings and loan association to Fed-
eral charter

In my opinion, the language of Section 169, Chapter 59, is not suf-
ficiently broad to allow a state chartered savings and loan association to
convert to a Federal charter.

There is no specific authority given under the Maine Banking Laws
relating to loan and building associations for such conversion to a Federally
chartered association, such as is the case with trust companies (Section
145 through 149, Chapter 59).

Therefore, it would appear there is no present method of conversion
of a Maine loan and building association to a Federal charter. If the De-
partment of Banks and Banking has no objection to this principle, it might
properly be a subject for amending legislation.

STANLEY R. TUPPER
Assistant Attorney General

December 10, 1959
To: Perry D. Hayden, Commissioner of Mental Health and Corrections
Re: Chapter 242, Public Laws 1959

I have your request for an opinion regarding whether or not the fol-
lowing are confidential under Chapter 242, Public Laws 1959:

(a) decisions of the parole board in respect to the parole of a

prisoner

(b) date of parole eligibility of prisoners

(¢) the time and place of parole release

A further request has been received concerning your authority to pro-
vide the State Police with the name and place of persons on parole.

It is my opinion that the decisions of the parole board which include
the date of eligibility for parole of prisoners, information used by the
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parole board to make the determination, and the time and place of parole
release are “administrative records” as used in Chapter 242, P. L. 1959,
and, therefore, are held to be confidential.

In reference to your second request, I believe such notification is proper
as an administrative act to insure cooperation between the law enforcement
agencies. It does not seem that Chapter 242 was designed nor has the
effect of impeding the exchange of information between the various law
enforcement agencies when such information is requested or given to aid
the enforcement agency in the performance of a duty.

GEORGE A. WATHEN
Assistant Attorney General

December 10, 1959
To: Allan L. Robbins, Warden, Maine State Prison

Re: Inmate Funds

We have your memo of December 4, 1959, in which you ask for our
decision on whether you are legally permitted to put inmate funds (running
between $10,000 and $25,000) in a savings bank, or other interest paying
establishment, and placing the paid interest in the inmate’s benefit fund
or a created prison educational or recreational fund.

It is our opinion that you would not be legally permitted to mingle
funds of the prisoners, place them in a savings bank and apply the interest
to an inmate’s benefit fund or a prison educational or recreational fund.

Section 48 of Chapter 27, Revised Statutes of 1954, as amended by
Chapter 65, Public Laws of 1959, is the statute regulating the handling of
prisoners’ funds. In its present form this section reads as follows:

“The warden shall receive and take care of any property that

a convict has with him at the time of his entering the prison, keep

an account thereof, and pay the same to him on his discharge.”

If interest were to be taken in the manner described above and applied
to a fund such as is mentioned, we believe such would be the taking of

private property without due process and would be an unconstitutional ad-
ministration of an otherwise constitutional statute.

JAMES GLYNN FROST
Deputy Attorney General

December 15, 1959
To: Walter B. Steele, Jr., Executive Secretary of Maine Milk Commission
Re: Chapter 219, Public Laws of 1959

Reference is made to your memo of November 3, 1959, addressed to
George A. Wathen, Assistant Attorney General.
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Reports of private individuals to government officials pursuant to
statutes do not constitute “public records.” (See People ex. rel. Stenstrom
v. Harnatt, 226 N.Y.S. 338, 341).

It was not the intent of the Maine Legislature that private books and
records which happened to be in the hands of a public agency for inspection
should be open to the public. If, otherwise, it would be manifestly unfair
to private citizens cooperating with that agency.

STANLEY R. TUPPER
Assistant Attorney General

December 16, 1959
To: Marion Martin, Commissioner of Labor and Industry
Re: Taxi Drivers under the Minimum Wage Law

I have your request for an opinion regarding whether taxicab owners
are required to pay their cab drivers the minimum wages under Chapter
362, Public Laws 1959.

Section 132-A, Chapter 30, as enacted by Chapter 862, Public Laws
1959, sets forth the declaration of policy which is to provide wages suf-
ficient to employees to provide adequate maintenance, to protect their health
and to be commensurate with the value of the services rendered. Section
132-C states that $1.00 per hour is such a rate as will provide the requisites
as set out in the declaration of policy.

Section 132-B, subsection III defines the term “employee” and provides
exclusions thereto. In looking at the exclusions, I do not feel that A
through H apply to taxicab drivers. Subsection III I provides an exclusion
for “Any individual employed in a business or service establishment which
has 3 or less employees at any one location.”

In my opinion, this clearly exempts individuals who are so employed
and does not exempt the industry or company employing more than three in
a location.

The fact situation indicates that not all taxicabs operate in the same
manner; that is, some drivers work from a central office or dispatch office,
while others operate from rented stands; others cruise and use free stands.
It appears that in each of these methods that orders are relayed to them
by phone or radio. It is my understanding that drivers who are on a stand
do not necessarily return to that stand. Salaries of the drivers are paid on
a commission basis plus tips. The commission paid drivers range from
35% to 40% of the gross receipts. From information available it is not
possible to get an accurate statement of the amount of tips received by
the drivers. Therefore, I must assume that none of the drivers would be
exempted from the definition of employee by reason of subsection III C
which excludes “any individual employed as a . . . service employee who
receives the major portion of his remuneration in the form of gratuities;”
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I am basing this assumption on the fact that taxi drivers do not receive
the major portion of their salary from tips, without the necessity of deter-
mining whether the cab drivers are “service employees” as defined by sub-
section IIT C.

It is my opinion that taxicab drivers are not exempt from the term
“employee” and therefore must be paid the minimum wage of $1.00 per
hour as determined under subsection V, section 132-B. There are dis-
tinguishing aspects between driving busses and trucks, and the job of a
cab driver. The cab owner has complete control of the operation of his
cabs. The municipality generally regulates where cabs may park and
discharge passengers. I do not believe a taxi or a taxicab stand is a business
or service establishment as set out in subsection III-1. An establishment
is defined by Webster as “The place where one is permanently fixed for
residence or business; residence including grounds, furniture equipage, re-
tinue, etc., with which one is fitted out; also, an institution or place of
business, with its fixtures and organized staff, .. .”

The term “business” has been defined by our courts as that which oc-
cupies the time, attention, and labor of men for the purposes of livelihood
or profit. State v. Brown 135 Me. 39. The statute uses the term business
or service establishment which has a different meaning than “using a place
for business purposes” or “place of business.”

In conclusion, I believe the statute must be changed in order to exempt
taxicab drivers from the effect of the minimum wage law.

GEORGE A. WATHEN
Assistant Attorney General

December 29, 1959
To: S. F. Dorrance, Assistant Chief Division Animal Industry, Agriculture
Re: Damage to poultry

I have your request concerning the poultry damage which was claimed
to have been done by fox.

Section 18 of Chapter 100 provides a procedure for making such claim
and also authorizes the Commissioner of Agriculture or his agents to in-
vestigate and adjust the claim. Based on the information you have given
me, I agree that there is not sufficient legal evidence to determine that
these birds were killed by wild animals.

Section 18, Chapter 100 provides that the investigator must have evi-
dence legally establishing the liability of the State. Therefore, I believe
this evidence would have to be such that would satisfy your department
in paying such a claim. It is difficult to give an opinion since this must
be factual determination in which I will not attempt to interpose my
thoughts regarding the facts. The facts must establish legal liability of
the state, however.

GEORGE A. WATHEN
Assistant Attorney General
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December 31, 1959

Honorable James P. Archibald
Justice, Superior Court
Aroostook County Court House
Houlton, Maine

Re: Grant to the United States of Easement on Public Lot in Township D.
Range 2, W.E.L.S., Aroostook

Dear Judge Archibald:

I am sorry that this letter has not been written to you sooner but I
wanted to get the consensus of the office before it was sent.

I have examined the above deed and related papers for the purpose of
determining the necessity or propriety of including in that deed a clause
which might recognize the rights of other people, particularly the owners
of the timber and grass rights on such lot, to use the easement therein
conveyed in common with the United States Government.

The deed has been recorded in the land office and sent to the United
States Government on November 5, 1959. It is our understanding that in
order for the Federal Government to deed the property back to us, in order
that a correction would be made, would take an act of Congress. At any
rate, the instrument is now in the hands of the United States and it would
take quite a process to have it returned.

Despite the above, we feel that the present deed safeguards the rights
of any person desiring to use that road.

Under the reservation clause of the deed, the Grantor State reserves

“to the Grantor, its employees, servants, agents, permittees,
lessees, successors and assigns, the right to use said access road
in common with the United States and its assigns.”

While no person is particularly named as having such right, we think
the clause is sufficient for the State to permit anyone to use the road in
common with the United States.

Mr. Leonard Pierce had suggested the following language to take care
of the situation:

“Provided, however, that the owners of any timberland, the
growth on which when cut might conveniently be conveyed to the
railroad or elsewhere over the above described strip of land and
any road now or hereafter constructed thereon shall have the right
to utilize said strip of land as an easement in common with the
United States of America for any purpose normally incident to
lumbering or pulpwood operations on such timberland.”

It is our thought that such language would grant to persons a right
which was not heretofore theirs, and would be in conflict with section 12 of
Chapter 36, Revised Statutes of 1954,

“Sec. 12, Granting rights to cut timber; leasing camp sites
and mill privileges; preference to Maine people. The Commission-
er, under the direction of the Governor and Council, shall sell at
public or private sale and grant rights to cut timber and grass
belonging to the State, and may lease camp sites, mill privileges,
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dam sites, flowage rights, the right to set poles and maintain util-
ity service lines and the right to construct and maintain roads,
on lands belonging to the State, on such terms as they direct; also
the right to cut timber and grass and lease camp sites, mill
privileges, dam sites, flowage rights, the right to set poles and
maintain utility service lines and the right to construct and main-
tain roads, on public reserved lots in any township or tract of land
until the same is incorporated, on such terms as they direct. Pref-
erence in such sales or leases shall be given to persons, firms or
corporations of this State.”

Chapter 51, Resolves of 1959, authorizing the Forest Commissioner to
make the initial grant “under such terms and conditions as can be mutually
agreed upon by the State and the United States” does not, in our opinion,
amend section 12 to the extent that by the deed the Commissioner could
grant wholesale licenses to many unnamed people. That would be the effect
of Leonard Pierce’s suggested amendment.

To get to your immediate question, we are advised by the Forestry
Department that Mr. Pierce has never been granted any rights with re-
spect to the road. It appears that accompanying Mr. Pierce’s right to
timber and grass is the right to use a small bulldozer — in other words,
to remove the timber via the “Twitch” road with which we are familiar.
His request that he, or he and others similarly situated, be granted rights
in this deed, appears to be outside the intent or authority of the Act
authorizing the transfer, and in conflict with section 12. A statement in
the deed that such persons already had rights, subject to which the Gov-
ernment would use the road, would be erroneous, according to the facts
that have been revealed to me.

I have this suggestion — we would be happy, by an appropriate Coun-
cil Order, to grant a permit to Mr. Pierce to use that road. In such a
case we believe Mr. Pierce would have a right equal to that of the State
to use the road in question. Please let me know, and I’ll see that the order
is prepared.

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General

December 31, 1959
To: Fred L. Kenney, Director of Administrative Services, Education
Re: Tuition of

I have your request for an opinion regarding the liability for the

Town of China for tuition of . Based on the facts presented,
the court has awarded custody of the child to Mr. and Mrs. of
China.

Section 44, Chapter 41, Revised Statutes of 1954, provides that resi-
dence for school purposes “shall be the administrative unit where the person
having custody of the child maintains his or her home”.
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It is my opinion that China is liable for the tuition of this child.

Section 108, Chapter 41, contemplates one administrative unit sending
pupils to another unit, an academy, or institute and not when there is a
dispute as to the residence of a child. When two units are in dispute as
to the factual determination of the residence of a pupil, the proper recourse
is to the courts and not substitute the opinion of this office for a court
determination.

GEORGE A. WATHEN
Assistant Attorney General

January 4, 1960
To: Perry D. Hayden, Commissioner of Mental Health and Corrections
Re: Escapes

We have your memorandum of December 23, 1959, in which you ask:
“When an inmate escapes from the Reformatory for Men and

upon apprehension is tried for escape on complaint of the Superin-

tendent of the Reformatory for Men, and is then committed to the

Maine State Prison for escape, what becomes of the initial sentence

he was serving at the time he made his escape?”’

There are several statutes relating to escape from penal institutions.
However, there is one which relates directly to escapes from the Reforma-
tory for Men — Chapter 27, Section 73, Revised Statutes of 1954. We in-
terpret Section 73 to mean that upon the escape of an individual from the
Men’s Reformatory, alternative action may be taken against him: 1. Trans-
fer upon recommendation of the Commissioner to the State Prison where
he shall serve the remainder of the term for which he might otherwise be
held at the Reformatory or 2. At the discretion of the Court he may be
punished by imprisonment at the State Prison for any term of years. If
the latter alternative is taken, it appears to us that the original sentence
to the Reformatory for Men is no longer considered. In all probability the
Court would, in considering the sentence to be imposed for the escape,
take into consideration the time left to be served at the Reformatory and
include it in the sentence to the prison.

JAMES GLYNN FROST
Deputy Attorney General

January 5, 1960
To: Kermit Nickerson, Deputy Commissioner of Education

Re: Vocational Rehabilitation

I have your request for an opinion regarding an alleged conflict be-
tween Section 195-A, Chapter 41, and Section 195-E, Chapter 41, as enacted
by Chapter 286, Public Laws of 1959.

Section 195-A states:

“. .. Subject to the approval of the State Board of Education, the

executive officer of the state board shall make such rules and regu-
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lations as he finds necessary or appropriate to efficient adminis-

tration of a program of vocational rehabilitation, shall enter into

agreements with local state and federal agencies providing services
relating to vocational rehabilitation, . . .”

The executive officer of the board refers to the Commissioner of Educa-
tion, Section 5, Chapter 41, Revised Statutes of 1954.

Section 195-E sets out the powers and duties of the Vocational Re-
habilitation Division with the proviso that such powers and duties are sub-
ject to the approval of the state board. Subsection I, Section 195-E, states
that the director may prescribe regulations (1) governing the protection
of records and confidential information; (2) the manner of filing applica-
tions; (3) eligibility and other working or administrative procedures.

It appears from reading the two sections that there is no conflict in
the laws but a division of the authority to make rules and regulations. It
seems that the language in Section 195-A contains a broad grant of rule
making power to the Commissioner subject to the approval of the board
and many of the steps he is authorized to take in this field are necessarily
antecedent to any valid rule or regulation being promulgated by the di-
rector. The director’s rule making power is limited to those areas specific-
ally set out in Section 195-E and subject to the approval of the state board.
It is my opinion that if the Commissioner promulgated a rule or regulation
covering any area that the director has authority to regulate, the general
regulation by the Commissioner would preempt the director from promul-
gating a regulation in this area.

However, based on the departmental organization, it would be presumed
that most of the rules and regulations would be a cooperative venture with
complete agreement between the commissioner and the director. In any
event, the Board of Education must approve all rules and regulations be-
fore they become valid.

GEORGE A. WATHEN
Assistant Attorney General

January 5, 1960
To: Frederick N. Allen, Chairman of Public Utilities Commission

Re: Casco Bay Lines

I have your memorandum of December 22, 1959, in which you request
an opinion relating to the Commission’s jurisdiction over Casco Bay Lines.

Section 10, Chapter 495, of the Private & Special Laws of 1885 (In-
corporation of People’s Ferry Company) was amended by Chapter 116 of
Private & Special Laws of 1953, part of which reads as follows:

“Sec. 10. . . The People’s Ferry and Casco Bay Lines shall
maintain safe daily service to the islands of Casco Bay under
regulations promulgated by the public utilities commission as to
rates, schedules and safety.”

Obviously the legislature intended that jurisdiction over this utility be
placed in the Public Utilities Commission, It is my understanding that
the Commission has acted in the field of rates and schedules although
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to this point has never promulgated rules as to safety. In my opinion
the broad term “safety” would apply to all places of the ferry’s operations;
ferries, landings and all facilities connected with the service.

You have received complaints of unsafe conditions by petitions of
citizens of the islands. In my opinion you should proceed to hold hear-
ings and investigate as provided by Section 55 of Chapter 44, Revised
Statutes of 1954.

Should additional funds be necessary to conduct a proper investiga-
tion of the safety conditions of the operations of Casco Bay Lines then you
would have authority to request them from the proper source.

The answer, therefore, to both your questions is “yes”.

FRANK E. HANCOCK
Attorney General

January 8, 1960

To: The Honorable E. J. Briggs
20 Pioneer Avenue
Caribou, Maine

Dear Senator Briggs:

You inquire if, in the event the opportunity should be presented, you
would be eligible to be appointed as commissioner of Inland Fisheries and
Game.

It is my opinion that you would not be eligible to accept appointment
to that position.

Article IV, Part Third, Section 10, Constitution of Maine reads as
follows:

“No senator or representative shall, during the term for which

he shall have been elected, be appointed to any civil office of profit

under this state, which shall have been created, or the emoluments

of which increased during such term, except such offices as may be

filled by elections by the people.”

The prohibition above expressed has, by our court, been interpreted
to remain during the entire two-year period for which a senator or repre-
sentative is elected. This means that one could not even resign from the
legislature and accept such appointment. With respect to the instant
office, we note that the commissioner’s salary was increased from $9,000 to
$10,000 by the 99th Legislature, and that increase was received as of
September 12, 1959, retroactive to the week ending August 22, 1959. We
would note, too, that that office has all the indicia of being an office of profit.

For the above reasons it is my opinion that you would be ineligible to
be appointed to that office.

Sincerely yours,

JAMES GLYNN FROST
Deputy Attorney General
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January 13, 1960
To: Francis G. Buzzell, Chief of Division of Animal Industry, Agriculture
Re: Maine State Fair — Lewiston - Capital Improvement Fund

I have your request for the answer to the following three questions con-
cerning disbursements under Chapter 32, R. S. 1954.

1. Would any money which might be due the Maine State Fair
Association continue, even though the fair is operated by a
different organization?

2. If future improvements were made which would qualify, would
reimbursement have to be made to the Maine State Fair As-
sociation, or to a new organization running the fair?

3. Would the Maine State Fair lose any credits it might have if
the property were leased to another group?

In reference to your first question, the money which is now due the
Maine State Fair Association would be paid to them or to the new or-
ganization depending upon the agreement set forth between them. This
would be true unless the new organization could not qualify for the stipend
by its own right, in which case they would not be entitled to the money.

If future improvements were made which qualified, the payment would
run to the organization operating the fair if they qualified for the stipend.

The answer to number 3 is contingent upon the ggreement referred
to in the answer to number 1. In general, the Maine State Fair Associa-
tion would not lose any credits. An agreement might serve as an assign-
ment of these credits to another qualified group.

GEORGE A. WATHEN
Assistant Attorney General

January 19, 1960

To: The Honorable Joseph T. Edgar
Speaker of the House

State House

Augusta, Maine

Dear Mr. Edgar:

This letter is in response to your oral request for an explanation of
State benefits with respect to the salary of a superintendent of a school
union.

It appears that several unions, each with a superintendent, joined into
one union with a single superintendent. While before such latest grouping
each superintendent was paid a benefit by the State, now a benefit for only
one superintendent is being paid.

Question: You ask if such payment of benefits on the basis of the
employment of one superintendent only is in violation of the law which
provides that there will be no loss of support because of a reorganization
of unions.
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Answer: It is our opinion that payment of State benefits to the single
superintendent under the circumstances above related would not be in
violation of the statutes.

We believe you are referring to section 77, subsection III, and section
80 of Chapter 41, Revised Statutes 1954 as amended.
Section 77, subsection III, reads as follows:

“On presentation of a written plan of organization which has .
been approved by the superintending school committees of the
towns involved, the Commissioner and the State Board of Edu-
cation are authorized to combine 2 or more school unions, or parts
thereof, into a larger supervisory unit administered by a super-
intendent of schools and staff assistants, who may be employed by
the joint committee as provided in section 79, and the Commis-
sioner shall have authority to adjust disbursements for super-
vision so that there will be no loss in state support because of the
reorganization.”

Section 80, Chapter 44, after providing for a certificate from the dis-
trict to the Commissioner annually, and whenever a superintendent is
chosen, further provides, “upon approval of said certificate the superin-
tendent so employed shall, on presentation of proper vouchers, receive
monthly out of the sum appropriated for superintendence of towns com-
prising school unions, a sum equal to the aggregate sum paid by the towns
comprising the union. The amount so paid to any superintendent of
schools shall not exceed $1,350 in one year nor shall any superintendent
of schools receive less than $1,150 per year .. .”

Both section 77, subsection IIT and section 80, deal in part with the
same matter — the appropriation of funds and their expenditure for
superintendence.

As a principle of statutory construction, all sections relating to the
same subject matter should be read together, and if possible in such a
manner as to give effect to each such section.

It appears to us, reading section 77, subsection III and section 80
together, that a superintendent shall receive from the appropriation for
superintendence not more than $1,350 nor less than $1,150 each year, and
that upon a regrouping of unions no superintendent will suffer a loss of
payments under section 80 because of such regrouping. Any benefits con-
tained in section 77, subsection III, or section 80, would of necessity be
available to a superintendent only during the period of his contractual
agreement with the union, as hereafter indicated.

As an example of a situation where section 70, subsection IIT would
be applicable, we suggest the following:

Conceivably, parts of a union or parts of two or more unions could
be grouped into another union which would result in the employment of an
additional superintendent. The statute in question, section 77, subsec-
tion III, would maintain the sum received by the superintendent from
whose union parts were taken, without regard to the size of the dimin-
ished union, or to a diminished salary. Such has been the interpretation
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over the years. Never has the section been used to either pay one super-
intendent more than the maximum amount authorized by statute, or to
grant such sum to any body or person other than a superintendent. Of
course, the amounts established in section 80 are now ancient and the
variance between the figures, not less than $1,150 nor more than $1,350,
is no longer realistic. Each and every superintendent in the State, we are
advised, now makes sufficient money in his basic salary to entitle him to
the greater amount of $1,350.

Thus, if it appears that each of the superintendents associated with
the union receives $1,350 from the appropriation for superintendence, then
the statute would be complied with.

It would seem that out of long custom no superintendent should be
in a position to complain. The Revised Statutes of 1954, Chapter 41,
section 77, provided that “regrouping shall be made only upon the ex-
piration of the current contract of the superintendent or under conditions
which will safeguard the provisions of such contract.” Subsequently this
provision was repealed. However, in an opinion from this office dated
December 10, 1957, it was said:

“While the provision that “regrouping shall be made only upon

the expiration of the current contract of the superintendent or

under conditions which shall safeguard the provisions of such con-

tract” contained in the Revised Statutes of 1954 was eliminated

in the new law, still, such provision should still be complied with.

It is a general principle, without legislation, that the State shall

not pass any law impairing the obligation of the contract. It is

also imperative that State officers take no action under a law

that would have the effect of impairing the obligation of the con-
tract. Thus the contract of the superintendent must be handled

in a manner that contemplates the new town in a union, or the

adjusting of the units should await the termination of the superin-

tendent’s current contract.”

We have been advised by the Department of Education that the one
superintendent who may have been concerned with these statutes has left
the State and that such regrouping was finally accomplished at the ex-
piration of that superintendent’s contract.

For the above reasons we conclude that there has been no violation of

the law in respect to the manner of payment of benefits under section 80,
chapter 41.

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General

January 20, 1960
To: Frank S. Carpenter, State Treasurer

Re: Executive Council — Pay during Legislative Sessions

In answer to your oral request as to the amount to be paid to mem-
bers of the Executive Council during this Special Session, it is our opinion
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that the Executive Council is now in session at the call of the Governor
and not simply because the Legislature has convened in Special Session.
Therefore, they should receive twenty dollars ($20.00) per day and actual
expenses as stated in Section 3 of Chapter 11, Revised Statutes of 1954.

There is no statute or constitutional provision stating that they shall
be in session while the Legislature is in Special Session.

FRANK E. HANCOCK
Attorney General

January 21, 1960

To: Mr. Charles E. Crossland
Vice President for Administration
University of Maine

Orono, Maine

Dear Mr. Crossland:

Reference is made to your letter of January 4, 1960, addressed to the
Attorney General, questioning whether students of Indian parents are en-
titled to attend the University tuition free.

I find no specific authority under the laws of this state or in treaties
with the Passamaquoddy or Penobscot Indian Tribes entitling Indians to
free admission to the University.

As you know, at one time all residents of Maine were entitled to free
admission to the university and the law would now appear to be that the
Trustees of the University are directed to charge all students a reasonable
tuition, determined from time to time, but that “they may abate said
tuition to such worthy pupils resident in the State as may be financially
unable to pay the same, and to students pursuing the courses in Agriculture
and in Home Economics.” (See Private and Special Laws of Maine 1913,
Chapter 128).

If the trustees feel that an Indian or any other citizen qualifies in re-
spect to the akcve provisions, they may abate the tuition.

Very truly yours,

STANLEY R. TUPPER
Assistant Attorney General

January 22, 1960
To: Committee on Judiciary
Re: Water System — Authority to receive Legacy for
Attention: George Weeks

We have your request for our thoughts concerning L. D. 1433, an act
authorizing the Town of Franklin to receive a legacy for a water system.

There does not appear to be any authority in Chapter 90-A, Revised
Statutes of 1954, for a town to maintain a water system without legisla-
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tive sanction. L. D. 1433, if interpreted as limiting the Town of Franklin
to accept the moneys and not authorize the construction of said water
system, would be an authorization to receive money for a purpose for which
they have no authority to expend the funds.

It would appear in reading the document that the town is authorized
to accept the legacy and to construct and maintain said system. There-
fore, I believe the document does contain authority to construct a water
system for the Town of Franklin. It does not authorize the establishment
of a water district, nor does it authorize them to acquire land by con-
demnation.

GEORGE A. WATHEN
Assistant Attorney General

January 25, 1960
Memo to: Judiciary Committee at request of Representative Knight

Re: Extent of Coverage under the Act Relating to the Licensing and
Safety Operation of Boats

Chapter 36-A as enacted by Chapter 349, Public Laws of 1959, provides
for the licensing and operation of boats. Section 2, Chapter 36-A pro-
vides in the definition of a motorboat an exclusion for “a vessel which has
a valid marine document issued by the Bureau of Customs of the United
States Government or any federal agency successor thereto.”

Section 3, Chapter 36-A prohibits the operation of unnumbered motor-
boats on the waters of this state propelled by machinery of more than 10
horsepower, the exception of those numbered under applicable federal law,
or in accordance with the numbering system of another state. “Waters of
this state” as used in this section are defined in Section 2 of the act to
mean “any inland body of water, wholly or partly within the territorial
limits of this State, and all rivers and streams above tidewater.”

Section 6, Chapter 86-A is the exemption section which sets forth
seven exemptions which are clear in their import. It appears that boats
operated on coastal waters are not included in this act.

GEORGE A. WATHEN
Assistant Attorney General

February 2, 1960
To: Colonel Robert Marx, Chief of State Police
Re: Application of pension laws to the Chief and Deputy Chief

We have your memo of December 4, 1959, in which you ask for our
opinion concerning the effect of Chapter 15, section 22, Revised Statutes
of 1954, on the Chief and Deputy Chief of the Maine State Police.

Chapter 15, section 22, R. S. 1954, deals generally with retirement of
State police officers, and provides that upon being placed upon the pension
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roll an officer shall “receive thereafter % of the pay per year that is paid
to a member of his grade at the time of his retirement.” (This section
applies only to persons who were members of the State police on July 9,
1943.)

This same section relates to the retirement of the Chief of the State
police.

“The provisions of this section shall apply to a member who
may become chief of the state police. Such chief shall be credited
with the number of years which he served as a member to be added
to the number of years served as chief. Upon his request for retire-
ment, made in writing to the governor and council, he shall re-
ceive thereafter %4 of the pay per year that is paid to him as
chief at the time of his retirement, provided he has served at
least 4 years as chief; otherwise he shall receive thereafter % of
the pay per year that was paid to him as a member at the time
he was appointed chief.” »
With an exception not here pertinent, the law with respect to retire-

ment of members other than the chief was substantially the same in 1944,
Chapter 13, section 21, R. S. 1944.

The law relating to the chief was first enacted by Chapter 255, section
2, P. L. 1945, and is identical to the law today.

By private and special act (Chapter 214, P. & S. 1951) it was provided
that —

“Pensions continued. The retired members of the state police
shall receive, in addition to their present retirement pay, such
additional amounts as will equal % of the pay per year that is
now paid to a member of their respective grades at the time of re-
tirement.

“Such moneys shall be appropriated from funds of the state
police.

“The provisions of this act shall become effective July 1, 1951,
and continue in effect until June 30, 1953.”

This act, at the time of its enactment, could have resulted, and as we
recall, did result, in increases to members in retirement, because the effect
of the act was to give to a retired member not %4 the pay he received at
the time of retirement, but % the pay that would be paid to a member of
the same grade if he were to retire during the period which Chapter 214
would be in effect.

Chapter 214 amended by implication the provisions of Chapter 15,
section 22, R. S. 1954.

In 1958, by P. & S. 166, the effectiveness of Chapter 214, P. L. 1951,
was prolonged by the following amendment to said Chapter 214, amending
the last paragraph of Chapter 214:

“The provision of this act shall become effective July 1, 1953.”
You ask the following questions with respect to the above statutes:

What is the effect of Chapter 214, P. & S. 1951, and Chapter 166 P. &
S. 1953, upon
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1. A member of the Department who retires as Deputy Chief
2. A member of the Department who retires as Chief

1. Chapter 214, P. & S. 1951, as amended by Chapter 166, P. & S.
1953, applies as to a Deputy Chief in the same manner as it applies to
members otherwise eligible to participate in the benefits of the statute.

2. The said chapter also applies to Chiefs who have been selected
from the membership of the Maine State Police. In the case of both the
chief and a member, these particular sections apply only when such chief
or member were members on July 9, 1943.

You also ask: “In the event that you are of the opinion that these
laws are applicable to the retirement pay of either or both members above,
it is requested that you advise me if you believe that approval of the
Governor and Council of such increase would be required before the pay-
ment of the increased benefits.”

We do not believe action by the Governor and Council is necessary.
While the salaries of both the Deputy and the Chief are set by the Gov-
ernor and Council, the retirement benefits are set by statute. For that
reason it is unnecessary to obtain Governor and Council approval of the
retirement pay for these officers.

With respect to answers 1 and 2 above, it appears that Chapter 214,
P. & S. laws of 1951 as amended by Chapter 166, P. & S. 1953, amends
by implication section 22 of Chapter 15, Revised Statutes 1954. The pro-
visions of section 22 apply to the Chief (who was once a member), as well
as to members. See the second paragraph of section 22 as quoted on the
first page of this memo. Thus, Chapter 214 in amending section 22 of
the Revised Statutes of 1954, of necessity amended the whole section so as
to have application to the Chief as well as to members.

The Deputy Chief is, of course, a ‘“member”, and is selected by the
Chief to “act as Deputy.” Chapter 15, section 1, VI, Revised Statutes 1954.

As a “member”, the Deputy receives the benefits of Chapter 214, P. & S.
1951 as amended.

JAMES GLYNN FROST
Deputy Attorney General

February 9, 1960
To: Paul A. MacDonald, Deputy Secretary of State

Re: Conviction — Absence of Defendant and Counsel

We have your request for an opinion as to whether the following facts
constitute a conviction:

A driver of a motor vehicle, exceeding the speed limit of 70 m.p.h.
on the Maine Turnpike by 10 m.p.h., is stopped by a State Police officer.
The driver is given a summons to appear at court on the 14th of August,
taken to a bail commissioner, where he pays $25 to the bail commissjoner to
be recognized to appear before the court on the 14th of August. The driver
then endorses the following upon the reverse side of the summons:
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“I wish to plead guilty to the within offense. Please apply the
bail towards payment of the fine.”
Signed: (With name of driver)

Driver then proceeded to his home in another State, and never, by
himself or attorney, appeared in court. The court did use the plea on the
summons and applied the bail money to the fine.

The above facts are conceded to be true. It is our opinion that the
above facts do not constitute a conviction.

A conviction exists, for the purpose of imposing punishment, when the
guilt of the defendant is legally and finally determined and adjudicated.
State v. DeBery, 150 Me. 28. A conviction may also exist as a point of
progress in a trial; that is, the stage at which the respondent is found
guilty or pleads guilty or nolo contendere. Donnell v. Board of Registration,
128 Me. 523. Thus, punishment can be imposed upon the verdict of a
jury, or upon a plea of guilty, or of nolo contendere. State v. Cross, 34 Me.
594, But no such conviction can be obtained in the absence of both respon-
dent and attorney.

Anciently, the personal presence of the accused was considered an
indispensable necessity in all stages of a trial until the final result. State
v. Hersom, 90 Me. 273.

At common law, personal presence of respondent was usually required
in cases where punishment might be imprisonment, but the court had
discretion to allow one indicted for a misdemeanor to plead and defend, in
his absence, by an attorney. Neither the respondent nor his attorney ap-
peared in the present case.

This common law requirement has been softened by statute. Chapter
148, section 14, Revised Statutes 1954:

“Respondent present at trial for felony; not otherwise. — No
person indicted for felony shall be tried unless present during the
trial; but persons indicted for less offenses, at their own request
and by leave of court, may be tried in their absence if represented
by their attorney.”

That this section applies also to cases initiated by complaint, and for
statements as to the common law requirement of presence of respondent at
trial see State v. Garland, 67 Me. 423. And see Chapter 149, section 1,
Revised Statutes 1954:

“No person shall be punished for an offense until convicted in

a court having jurisdiction of the person and case.”

Under the facts above described the court had no jurisdiction of the
person of the respondent — he had left the State.

By reason of the circumstances of this case there was no conviction
either of the nature upon which punishment may be imposed, State v.
DeBery supra, or of a nature to determine the stage of trial reached when
respondent pleads guilty or is found guilty. State v. Morrill, 105 Me. 207.

FRANK E. HANCOCK
Attorney General

By: JAMES GLYNN FROST
Deputy Attorney General
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February 12, 1960
To: Rod O’Connor, Manager of Maine Industrial Building Authority
Re: Proposed Change in the Lease Agreement

As T understand the problem, it has been requested that Article IV C
of the lease agreement be omitted or an insertion placed therein that would
allow the lessee to use an industrial project for any purpose the tenant
desires although the purpose at present is for the manufacture of shoes.

The issue raised is whether the Maine Industrial Building Authority
has authority to insure mortgage loans on a project that was originally
eligible for mortgage insurance, but subsequently is used for a purpose not
included in the definition of an industrial project.

If Article IV C were omitted and the Authority found that the building
was used as an industrial project as defined by Section 5, subsection III,
Chapter 38-B, there is authority under Section 9, Chapter 38-B, to insure
the mortgage loan. However, if the project were subsequently used for a
purpose outside the scope of an industrial project, I am of the opinion that
the MIBA is without authority to continue insuring the mortgage loan.

The MIBA operates on a grant of powers from the Legislature and
has only those powers expressly granted. Section 2, Chapter 38-B, sets
forth the purpose of the Act, which is to further industrial expansion. Sec-
tion 9, Chapter 38-B, grants the MIBA authority to insure mortgage pay-
ments on the first mortgage of any industrial project which is defined by
Section 5, subsection III, as buildings and real estate improvement used
for the “manufacturing, processing or assembling of raw materials or
manufactured products”.

Sections 7 and 9 of Chapter 38-B authorize the MIBA to lease or
rent the project and to allow the local development corporation to lease or
rent the project for temporary use other than specified in Section 5, sub-
section III. The underlying purpose in each instance is to safeguard the
mortgage insurance fund.

In reviewing the MIBA forms, I find that the Authority makes the
factual finding that the project qualifies as an industrial project. Form
#10, the mortgage insurance agreement, reiterates this finding.

For the above reasons, I feel that the project must be and remain in
use as an industrial project while insured by the MIBA to conform with
the letter and spirit of the law. I see no objection to insertion of the
language that the tenant may use the project for manufacturing, proces-
sing, and assembling of raw materials or manufactured products in Article
IV C of the lease.

In respect to the provision that the tenant be allowed to sublease the
project without requiring any approval, I am not in accord. My reason is
solely that an undesirable tenant may come to an area in this manner.
Your present mode is to work closely with the community where the project
is located to determine their wishes for an industrial project and the type
of manufacturing carried on therein.
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May I point out that the reason for requiring rental insurance was
based on the following:

§ 10, Ch. 122, Revised Statutes of 1954, provides in part:

“. .. No agreement contained in a lease of any building, buildings
or part of a building or in any written instrument shall be valid
and binding upon the lessee, his legal representatives or assigns to
pay the rental stipulated in said lease or agreement during a period
when the building, buildings or part of a building described therein
shall have been destroyed or damaged by fire or other unavoidable
casualty so that the same shall be rendered unfit for use and hab-
itation.”

The local development corporation must pay the lender on the mortgage
whether the building is fit for occupancy or not. Since the local develop-
ment corporation presumably has no funds except those received from the
lease rental payments on the project, the provision for lease rental insur-
ance was to protect them and prevent a default. It was felt at the time
that use and occupancy insurance would inure to the benefit of the tenant
and not to the local development corporation. It would be well to check
the policy to determine if adequate protection is provided.

GEORGE A. WATHEN
Assistant Attorney General

February 23, 1960
To: Roland H. Cobb, Commissioner of Inland Fisheries & Game
Re: Shooting Muskrats at Brownfield Game Management Area

I have your request for an opinion regarding the trapping and shoot-
ing of muskrats in the Brownfield Game Management area.

Section 17, Chapter 37, provides that the Commissioner is authorized
to regulate hunting, fishing, and trapping on game management areas.
The second paragraph provides that the authority given to the Commis-
sioner in the first paragraph of Section 17 “shall also apply to lakes, ponds,
marshes and sections of streams lying within the boundaries of any such
game management area.”

Your memo states that all game management areas are open to hunting
subject to applicable state and federal laws. Therefore, subject to said
laws, hunting of muskrats is proper in this area. A regulation issued
pursuant to the authority granted in the first paragraph of Section 37
would be proper in such an area. I believe that the Saco River is a
“stream” within the meaning of the statute, since the word stream is the
general name of any flowing body of water and includes rivers and brooks.

GEORGE A. WATHEN
Assistant Attorney General
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February 24, 1960

To: Honorable Roswell P. Bates
72 Main Street
Orono, Maine

Dear Dr. Bates:

In reply to your inquiry relative to the interpretation of Article IV,
Part First, Section 2, of the Constitution relating to the term of office of
legislators, I do not believe that it was the intention of the framers of
the constitution to leave a void in time from one Legislature to the next.
I believe the term “two years” is considered actually from one first
Wednesday to the next first Wednesday.

Using the 99th Session, 1959, and the 100th Session, 1961, as an ex-
ample and following your reasoning, the 1959 session would begin on
January 7th and the 1961 Session would begin on January 4th; therefore,
there would be two legislatures sitting at the same time for two or three
days. This is not the intent of the constitutional provision. Should a
special session have to be called during the period of time used in your ex-
ample, the Legislature previously elected would be called and properly so
in my interpretation because they would sit until the incoming Legislature
convenes.

Sincerely yours,

FRANK E. HANCOCK
Attorney General

February 25, 1960
To: Marion E. Martin, Commissioner of Labor and Industry
Re: Agricultural Employment under the Minimum Wage Law

I have your request for an opinion regarding section 132-B, Chapter
30, as amended by Chapter 362, Public Laws 1959. Subsection III-B of
section 182-B exempts “Any individual employed in agriculture, not to
include commercial greenhouse employees;” from the definition of em-
ployees under Chapter 362, Public Laws of 1959.

The term agriculture is defined by Webster’s International Dictionary
as “The art or science of cultivating the ground, and raising and harvesting
crops, often including also feeding, breeding and management of livestock;
tillage; husbandry; farming; in a broader sense, the science and art of the
production of plants and animals useful to man, including to a variable
extent the preparation of these products for man’s use and their disposal
by marketing or otherwise.”

In regards the hypothetical questions you have raised concerning the
various degrees of milk production and distribution, I believe the exemp-
tion is applicable in operation number 1, and not applicable in operation
number 3. In number 2, I believe the answer would depend on the amount
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produced by the operator, that is, does he run a dairy farm and supple-
ment his business with outside purchases, or is he primarily engaged in
distribution or processing and as a minor adjunct to this business keep
some cows. The operation of the business may be such that the employees
who are engaged in processing have no duties in the production aspect of
the business.

It is difficult to set forth a general rule on the meaning of “individuals
employed in agriculture”, since each case should be reviewed on its own
fact situation, but as a guide, I would suggest that those operations in
which the production of agricultural products is the primary purpose,
and in which packing and transporting is an adjunct thereto, that the em-
ployees are exempt. I am referring here to operations where the same
employees perform some of each of the duties in the chain from the farm
to market.

In the operation of a processing plant, the employees should not be con-
sidered exempt. Office help in connection with agricultural operations
are not normally considered agricultural labor. The term used in our act
is broader than the term farm labor.

When a specific fact situation arises, it should be reviewed in the light
of the various decisions of the courts on this subject.

GEORGE A, WATHEN
Assistant Attorney General

March 16, 1960
To: Dr. Warren G. Hill, Commissioner of Education
Re: State Subsidies for Transportation

I have your request for an opinion regarding the state subsidy for
transportation. Section 237-D, Chapter 41, provides that pupil transpor-
tation shall be computed in determining the foundation program allowance
for each administrative unit. Squires, et al. v. The Inhabitants of the City
of Augusta, et al., 155 Me. 151, held that municipalities may not use con-
tingent funds or school funds to transport pupils to parochial schools.

I have searched the statutes for the duties of the Commissioner when
monies have been improperly expended by a municipality for transportation.

Section 28, Chapter 41, provides that:

“All moneys provided by towns or other administrative units

or apportioned by the State for the support of public schools shall

be expended for the maintenance of public schools established and

controlled by the administrative units by which said moneys are

provided or to which such moneys are apportioned.”

This directive of the legislature is clear and unambiguous. Section
237-A, Chapter 41, reads in part:

“After providing an opportunity for a hearing, the State

Board of Education, on recommendation of the Commissioner,

may adjust the state subsidy to an administrative unit when, in
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the opinion of the Board, the expenditures for education in such

unit show evidence of manipulation to gain an unfair advantage

or are adjudged excessive.”

Section 31, Chapter 41, provides that funds may be withheld by order
of the Governor and Council from administrative units that have failed to
expend school money received from the state or in any way failed to comply
with the law governing the duties of administrative units.

One of your duties as Commissioner of Education is to apportion sub-
sidies to administrative units. Section 237-D, Chapter 41, sets forth the
elements to be used in determining the foundation program allowance.
One of these elements is pupil transportation. Before you can properly
execute your statutory duty of computing the foundation program allow-
ance, you must know the amount of money the administrative unit has
allocated and expended for public pupil transportation. If you have in-
formation that any of the figures supplied are in error, I believe you may
require substantiating information to enable you to properly perform the
duties required of you. In addition to this, you may recommend an adjust-
ment pursuant to the procedure set forth in Section 237-A, Chapter 41.

Your basic query is how an adjustment shall be made to conform to the
law. There is no statutory provision for an adjustment of monies ex-
pended by an administrative unit for an unauthorized purpose. Such
monies cannot be included in your computation for the foundation program
allowance. Your concern is limited to money expended for public school
transportation. If sufficient evidence cannot be presented to you of the
amounts spent for this purpose, you cannot include these monies in your
computations for subsidy.

GEORGE A. WATHEN
Assistant Attorney General

March 18, 1960

To: Honorable Dwight A. Brown
68 Main Street
Ellsworth, Maine

Dear Mr. Brown:

I have your question regarding your desire to run for the unexpired
term of senator in your county while serving in the House of Represent-
atives.

It is my understanding that your question is whether or not you can,
if elected, continue your duties as a representative until you qualify for
the senatorial seat.

There are certain basic rules concerning incompatibility of offices
which I feel would apply to this situation. The two offices are incom-
patible and both cannot be retained as pointed out in Stubbs v. Lee, 64
Me. 195, when one accepts an office incompatible with the first, he, there-
fore, relinquishes the former. Howard v. Harrington, 114 Me. 443.
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One may run for election to an office incompatible with one which he
holds if there is no statutory or constitutional prohibition. I was unable
to find such prohibition in this case. If one accepts the second incom-
patible office, it will constitute an abandonment of the other. I note that
in Chapter 4, Sections 52-54 of the Revised Statutes of 1954, a candidate
must accept the nomination in writing and agree not to withdraw before
the date of election. He also agrees, if elected, to qualify as to such
office. This is a statement of intent and is an indication to his constituents
of what he will do in the future.

If a man is elected to an office which is incompatible with the one
which he holds, he must choose the office he wishes to hold. In Lesieur v.
Lausier, 148 Me. 500, the court enunciated the rule that when one serves
in his first incompatible office beyond the time that he should have qualified
for the second office, he impliedly waives his right to the second office.
Therefore, applying these rules to your situation, I believe you may run
for the unexpired term and continue to exercise your powers and duties as
a representative unless a special session of the 99th Legislature is called.
In the event of a special session, you would be required to choose the
office of Senator or that of Representative. It would seem that there
would be no question of the choice, but at that time your choice would be
final. It is interesting to note that the same fact situation occurred in
1951 in which a representative was elected to serve the unexpired term
of a senator and continued acting on House Committees after being elected
Senator but prior to qualification as such.

If there are any more questions concerning this, I would be happy to
attempt to give you an answer to them.

Very truly yours,

GEORGE A. WATHEN
Assistant Attorney General

March 18, 1960

To: Robert S. Linnell, Esquire
192 Middle Street
Portland, Maine

Dear Bob:

I have your letter of March 4, 1960 in which you ask if the committee
established under the provisions of Chapter 149, Private and Special Laws
of 1959, has the authority to proceed so far as to execute an option for the
purchase of land.

For the reasons hereinafter set forth we believe the committee had
the authority to execute an option.
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The Act referred to, after creating the committee, outlines the duties
of the committee as follows:
“Sec. 2. Duties. The committee shall:

“V. Determine the best site for relocation of the State School
for Boys in terms of purpose, program and physical plant needs;
and

“VI. Employ an architect or architects to translate into
plans, specifications and cost estimates the thinking of the com-
mittee;

“The committee shall report to the 100th Legislature with
plans, specifications and cost estimates of construction and re-
location of the State School for Boys. Such plans, specifications
and cost estimates shall be complete to the extent that if the
100th Legislature or any future Legislature should appropriate
the necessary funds, such school could be constructed on the basis
of such plans and estimates and with plans, specifications and cost
estimates of the relocation of the State School for Boys at Fort
McKinley.”

In brief, the committee must present to the 100th Legislature such
complete plans, specifications and cost estimates as would permit the
Legislature to appropriate funds for the construction based upon such
plans and estimates.

A site plan could not be prepared unless authority were granted to
the State to permit entrance upon the property in question, with permis-
sion to make surveys, site investigation, sub-surface borings, and to have
a definite plot on which to prepare their design and make estimates in
order to carry out the intent of the Legislature that the committee make
a realistic report. A report to the Legislature, so indefinite as to cost of
land, nature of subsoil (ledge, sand, etc.), necessity of excavation and the
like, that cost would depend upon unknown factors, would be useless.

The Act in question could not be construed as granting authority for
the committee to enter upon private land, so such authority must be ob-
tained in some manner — lease, license, options, ete. In order to comply
with the legislative request that the committee determine the best site
and return to the Legislature with the other information desired, the com-
mittee decided an option was necessary. This option will not only permit
the committee to do its necessary survey work, but will hold that site for
the consideration of the Legislature.

The required work could not be accomplished without the necessary
authority to enter upon land, and plans and specifications along with cost
estimates based upon a site certain would be useless to the Legislature
if the site in question was no longer available.

For the above reasons we think that the committee had authority to
execute an option.

From our experience with the Maine School Building Authority we
point out to you an analagous situation. In order for the Maine School
Building Authority to enter into negotiations with a town, site plans and
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specifications must be prepared, and a title examination made. Occasional-
ly, a person says that upon approval of a project by Maine School Building
Authority, he will donate land to the municipality involved. However,
the necessity of having a site plan and other material prohibits the Au-
thority from giving its approval until a definite piece of land is either con-
veyed, or an option given, so that the Maine School Building Authority
knows it is dealing with a known quantity; title searched, etc.

In reference generally to the authority of a State agency to execute
options, we are of the opinion that either express authority, or, as in the
instant case, compelling implied authority, should be present in a statute
before land can be purchased or an option executed.

We hope the above fully answers your question.

Very truly yours,

FRANK E. HANCOCK
Attorney General

March 25, 1960
To: Roland H. Cobb, Commissioner of Inland Fisheries & Game
Re: Flowage of State Lands

We have your letter of February 23, 1960, in which you ask if a public
utility company has the right to flow state-owned land. Your inquiry deals
specifically with the possibility of a dam being built on the Saco River, be-
tween Hiram and East Brownfield, and the possible resulting flowage of
over 3,000 acres of land owned by the State. Such land is to be developed
for duck marshes.

We assume that your question relates to such flowage under “Mill
Acts” Chapter 180, Revised Statutes of 1954, as is authorized to certain
persons who erect mills and dams to raise water for working it.

It is our opinion that the public utility company does not have the
right to flow lands owned by the State and in the control of your depart-
ment for the purposes of development for duck marshes.

The ordinary method authorized by the legislature by which land, or
the use of land, may be taken, is eminent domain. Private property may
be taken for a public use upon payment of compensation, and when public
exigencies require it. Article I, section 21, Maine Constitution. The
procedure known as eminent domain has as its authority the above-men-
tioned constitutional provision.

Our court, in its early years, justified the Mill Acts as being based on
the power of eminent domain. Ingram v. Maine Water Co., 98 Me. 566.
In later years our court has said the Mill Acts are not based on the principle
of eminent domain, but such acts are an adjustment and regulation to
assure development of reasonable use of such lands among riparian owners.
Bean and Land Co. v. Power Co., 133 Me. 9, 27-28.

As stated in Brown v. deNormandie, 123 Me. 535, 541 —

“Tt is too late now to challenge the constitutionality of the Mill

Act. Whether its validity rests upon its great antiquity and long
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acquiescence; . . . or upon the principles of eminent domain. . . or
upon the adjustment and regulation of riparian rights on the same
stream, so as to best serve the public welfare, having due regard to
the interests of all and to the public good . . . the fact of its validity
is settled.”

So, whatever its justification now, certainly in the beginning the Mill
Acts were based upon the principles of eminent domain. And eminent
domain is a process whereby private lands are taken. The treatises and
cases appear to be in accord that lands in the public domain are not subject
to condemnation or appropriation in the absence of a statute authorizing
it. 18 Am. Jur. 713, § 83.

We would draw to your attention, with respect to flowage under the
Mill Acts, existing statutes which clearly indicate that the Legislature
believed the same exclusion of public lands applies to the Mill Acts as well
as to eminent domain:

Chapter 36, section 39, Revised Statutes of 1954:

“Real estate subject to flowage.— All real estate acquired
under the provisions of sections 33 to 39, inclusive, shall be and re-
main subject to flowage under the provisions of the Mill Act, so
called, or under any special charter heretofore or hereafter granted
by this state, notwithstanding title thereto may be in the state.”
Chapter 36, section 12, Revised Statutes of 1954:

“Granting rights to cut timber; leasing camp sites and mill
privileges; preference to Maine people. — The commissioner, under
the direction of the governor and council, shall sell at public or
private sale and grant rights to cut timber and grass belonging to
the state, and may lease camp sites, mill privileges, dam sites,
flowage rights, the right to set poles and maintain utility service
lines and the right to construct and maintain roads, on lands be-
longing to the state, on such terms as they direct; also the right to
cut timber and grass and lease camp sites, mill privileges, dam
sites, flowage rights, the right to set poles and maintain utility
service lines and the right to construct and maintain roads, on pub-
lic reserved lots in any township or tract of land until the same is
incorporated, on such terms as they direct. Preference in such
sales or leases shall be given to persons, firms or corporations of
this state.”

If it were assumed that a public utility had the right to take land be-
longing to the State under any theory, eminent domain or otherwise, then
it must be assumed that the utility’s right is superior to that of the State.
This cannot be. The eminent domain power of a State, like certain of its
other principal powers required to carry on its sovereign function, is in-
alienable. West River Bridge Co. v. Dix, 6 How. 507 (1848).

We are of the opinion, based upon the above discussion, that public
lands are not subject to flowage under the Mill Act in the absence of
statutory authority for the particular flowage, or in the absence of com-
pliance with existing statutes relating to flowage.

JAMES GLYNN FROST
Deputy Attorney General
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April 5, 1960
To: E. L. Newdick, Commissioner of Agriculture
Re: Statutory Officers — Election when over 70 years of age.

We have your oral request for our opinion on the following question:

“Is the incumbent Commissioner of Agriculture, being over
70 years of age, and a member of the Maine State Retirement
System, eligible to run for re-election to that office?”

Answer: Yes.

Under the provisions of section 1, Chapter 32, Revised Statutes of
1954, the Commissioner of Agriculture shall be elected by the Legislature
by joint ballot of the senators and representatives in econvention, and shall
hold his office for the term of four years and until his successor is elected
and qualified.

Another statute bearing directly upon your question is Chapter 63 A,
section 6, sub-paragraph 1 B.

“Any member specified in paragraph A of this subsection who
attains age 70 shall be retired forthwith on a service retirement
allowance on the 1st day of the next calendar month; except that
any member who is an elected official of the State or an official ap-
pointed for a term of years may remain in service until the end of
the term of his office for which he was elected or appointed. Not-
withstanding the foregoing, on the request of the Governor with
the approval of the Council, the Board of Trustees may permit
the continuation for periods of 1 year, as the result of each such
request, of the service of any member who has attained the age
of 70 and who desires to remain in service. Requests for exten-
sion of service for employees in participating local districts shall
be filed directly with the Board of Trustees by the proper munici-
pal officers and such requests shall not be referred to the Gov-
ernor and Couneil.”

With respect to this section and other similar laws, it was said in
an opinion dated November 9, 1951, that there “appears to be a distinet
trend in legislative policy to refrain from retaining in the public service
persons who have arrived at the age of seventy years.”

It appears quite clear that classified employees, who are members of
the Maine State Retirement System as a condition of employment, (Chap-
ter 63A, section 3, subsection 1) must retire upon reaching age 70, unless
their continued employment is approved in the manner set forth in sec-
tion 6.

How then does said section 6 affect appointive or elective officers?

Since the enactment of this law (Chapter 328, section 227-E (1) (b)
Public Laws of 1941), and without benefit of opinion from this office, a
consistent line of administrative decisions of the Board of Trustees of the
Maine State Retirement System has held that the prohibitions outlined in
section 6 do not prohibit a person over 70 years of age from running for
and holding an elective office. We are inclined to believe that this ad-
ministrative decision is a proper one.

125



Firstly, may we point out that the necessity for obtaining approval of
the Governor and Council for continuing in employment after attainment
of age 70 does not apply to appointed or elected officials. The average em-
ployee must retire at age 70 unless he is permitted to continue employ-
ment for periods of 1 year. An elected or appointed officer, however,
under the provision of this section, continues until the end of his term
without any such approval being required. Thus, the approval for continu-
ation applies only to those persons not elected or appointed to office.

Secondly, we examine the officials who are elected or appointed.

OFFICERS NOT MEMBERS OF THE SYSTEM

Section 6 applies only to members of the Maine State Retirement
System. Under the provisions of section 3, I, membership in the system
is optional with elected or appointed officials. Thus, any such officer who
chooses not to become a member would be unaffected by section 6.

The result here would mean that any person over 70 years of age,
not a member of the system, could not only run for elected office, or be
appointed to office, but continue in office if elected or appointed and section
6 could not be applied to him. The result would also amount to discrim-
ination against one belonging to the Retirement System.

CONSTITUTIONAL OFFICERS

(a) Elected by the Legislature

In an opinion dated December 23, 1954, our office said with respect to
application of this same law to constitutional officers:

“Further and more compelling reason for holding that the
law quoted above does not apply to constitutional officers can be
seen in the Opinion of the Justices, 137 Maine, pages 352, 353.
Therein the Court stated that, with respect to the office of Treas-
urer of State, whose election, tenure of office, ete., are substantial-
ly the same as those of the office in question, the constitutional
provision is a complete inhibition against the enactment of legis-
lation filling the office by any method of selection not prescribed
by the Constitution.”

We interpret the above case to mean that the election of such officers
is within the Legislature, giving due regard to such qualifications as are
implicit in the constitution, and unimpeded by further statutory qualifica-
tions or disqualifications. Thus, the constitutional right of the legislature
to elect such officers cannot be limited by the necessity of subsequent
approval of those elected officials by the Governor and Council, whether or
not that officer is over 70 years of age, or whether or not such person is a
member of the Retirement System.

In this class of officers are the Attorney General, the Secretary of
State, and the Treasurer of State.

(b) Elected by the people.

Another class of officers, having a constitutional origin, but who are
elected by the people, must also be considered: Registers of Probate, and
perhaps Judges of Probate and judges of municipal courts. Any of these
persons can be members of the Retirement System by virtue of membership
in participating local districts.
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As constitutional officers, further legislative qualifications would be
subject to the same objection noted in paragraph (a).

STATUTORY OFFICERS

A further class of officers are those statutory officers elected by the
Legislature but whose tenure and other qualifications are governed by
statute. This class includes the Commissioner of Agriculture and the State
Auditor.

While there appears to be no constitutional barrier against the im-
position of statutory qualifications for such officers, we again note the
possibility of discrimination if a person who is a member of the Retirement
System is considered ineligible to run for such offices because of hs age,
while one who has never been a member is eligible despite his age.

For the above reasons, possible lack of uniformity in administration of
the law, possible discrimination without, in our opinion, any reasonable
relationship to the effect to be desired, (we presume that membership in
the Retirement System neither adds to nor detracts from the basic qualifi-
cations or abilities of a person to do a particular job), we conclude that
the section in question does no more than spell out a policy with respect to
the age of public officers. The legislature may, if it so desires, disregard
that policy and elect to office a person over 70 years of age, and such person
is eligible to run for office.

JAMES GLYNN FROST
Deputy Attorney General

April 7, 1960
To: Harold I. Goss, Secretary of State
Re: Pardon Petition — Before Sentence

We have your memo of March 28, 1960, in which you ask if a certain
pardon petition is in order to go before the Governor and Council for
hearing.

It appears from the letter accompanying the petition that the petitioner
was charged with the offense of operating a motor vehicle while under the
influence of intoxicating liquor; that a bill of exception was filed and
allowed to the jury verdict of guilty. The case has been continued from
day to day for sentence. Thus, the case is pending before the Law Court,
according to the record before us.

In a letter dated March 25, 1960, you advised counsel for petitioner
that petitioner’s case could not be assigned for hearing before the Governor
and Council since there had been “no conviction handed down for operating
a motor vehicle while under influence, from the Law Court.”

Counsel for petitioner urges that the term “conviction,” as used in the
constitutional provision relating to pardons, refers to that stage of the
trial where a respondent is convicted, either by his plea of guilty or nolo
contendere, or is found guilty, and before sentence or punishment is im-
posed. He believes that the term “conviction” is not such conviction as is
the basis of imposing punishment when the guilt of the defendant is
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legally and finally determined. In furtherance of his position, counsel re-
ferred you to 39 Am. Jur. 542, and Com. v. Lockwood, 109 Mass. 323 (1872).

Question: From the above facts we gather the question can be stated
in the following manner:

“May the Governor, with the advice and consent of the Council,
grant a pardon of an offense after verdict of guilty and before
sentence and while exceptions allowed by the judge who presided
at the trial are pending in the Law Court for argument?”

Answer: No.

Both uses of the term “conviction” referred to above are recognized by
our courts. For a case where a “conviction” exists for the purpose of
imposing punishment when the guilt of the defendant is legally and finally
determined and adjudicated, see State v. DeBery, 150 Me. 28. A conviction
may also exist as indicating a point of progress in a trial; that is, the
stage at which the respondent is found guilty or pleads guilty or nolo
contendere. Donnell vs. Board of Registration, 128 Me. 523.

The citation to American Jurisprudence referred to above points out
that pardons may be granted only after conviction, but that the use of
that term varies from jurisdiction to jurisdiction, the rule in most cases
being that “conviction” is that point where a person is convicted either
by his plea or by the verdict of a jury.

An exception to that rule applies, however, in cases where the con-
stitutional provision relating to pardons requires the Governor to com-
municate to the legislature each case of pardon granted “stating the name
of the convict, the crime of which he was convicted, the sentence and its
date, the date of the reprieve, remission, commutation or pardon. . .”

Article V, Part First, section 11, of our Constitution reads as follows:

“He shall have power, with the advice and consent of the coun-
cil, to remit, after conviction, all forfeitures and penalties, and to
grant reprieves, commutations and pardons, except in cases of
impeachment, upon such conditions, and with such restrictions and
limitations as may be deemed proper, subject to such regulations
as may be provided by law, relative to the manner of applying
for pardons. And he shall communicate to the legislature, at
each session thereof, each case of reprieve, remission of penalty,
commutation or pardon granted, stating the name of the convict,
the crime of which he was convicted, the sentence and its date,
the date of the reprieve, remission, commutation, or pardon, and
the conditions, if any, upon which the same was granted.”

In State v. Alexander, 76 N.C. 231, 22 Am. Rep. 675, it is stated:

“Inasmuch as the Constitution, in the same section in which it
authorizes the Governor to pardon “after conviction,” requires him
to report to the General Assembly not only the conviction but the
sentence, is it not intended that there shall be a sentence to report,
else how can he report it?”

In Campion v. Gillan, 79 Neb. 364, 112 H W 585, the court examined
a provision similar to ours, where pardon had been granted after verdict
of guilty, but after a motion for new trial was filed and while the same
was pending. The court said, in holding the pardon to be improper:

“The Governor can pardon only after conviction ... In this
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case no final verdict had been rendered. The defendant had asked

the court to set aside the verdict because of intervening errors, as

he claimed, rendering it ineffectual. Nothing but the plainest

language excluding any other meaning could justify the construe-

tion of the Constitution contended for. But the language employed

in the Constitution precludes such a construction. The Governor

is required to communicate to the Legislature each case of pardon

granted, “stating the name of the convict, the crime of which he

was convicted, the sentence and its date, and the date of the re-
prieve, commutation, or pardon.” This he could not do if there had
been no judgment and sentence.”

The cases we have examined, including Com. v. Lockwood, 109 Mass.
323, cited by petitioner, which hold that a pardon may be granted after
verdict but before sentence, do not contain a constitutional provision similar
to ours. In those states having provision such as ours, it has been held
that sentence must be imposed, or else pardon is not proper.

In the instant case, petitioner has never been sentenced, and for that
reason we are of the opinion that a pardon could not be granted on the
present petition.

JAMES GLYNN FROST
Deputy Attorney General

April 7, 1960
To: R. W. MacDonald, Chief Engineer, Water Improvement Commission
Re: Houlton Water Company

We have your recent request for an opinion as to whether the Water
Improvement Commission can grant funds to the Houlton Water Company
for a survey of the company sewer system. This grant would be made
under the terms of Section 7B, Chapter 79, Revised Statutes of 1954, as
amended.

Under the terms of the above Section 7B, the Commission is authorized
to make payments to municipalities and quasi-municipal corporations for
approved sewage surveys. The question involved here is whether or not
the Houlton Water Company is a quasi-municipal corporation so as to be
eligible for such a payment.

The question of the status of the Houlton Water Company has been
adjudicated by the Supreme Judicial Court of this State. In the case of
Greaves v. Houlton Water Company, 140 Me. 158, the question was whether
this company was a quasi-municipal corporation with respect to its property
devoted to the service of surrounding towns. This issue arose because of
the fact that the Houlton Water Company furnishes electricity for a large
area surrounding the Town of Houlton. The court differentiated between
activities carried on for the comfort and convenience of the people of
Houlton and those services furnished the residents of other towns.

“We, therefore, conclude that, by legislative action and intend-
ment, the corporate entity of the Houlton Water Company has been
continued and maintained separate and distinet from the town of

129



Houlton; that the corporation has been endowed with authority to

act in a dual capacity, one as a public municipal corporation so far

as the town of Houlton and its inhabitants are concerned, and the

other as a private enterprise in furnishing electric current to a

dozen other towns and their inhabitants, . . .”

Greaves v. Houlton Water Company, 140 Me. 158, 165

In its capacity as a sewerage company, the Houlton Water Company is,

by the terms of the above decision, a municipal corporation. This is because
the authority of the Houlton Water Company to maintain the municipal
sewer system does not extend into other towns. This authority was origin-
ally vested in a private corporation known as the Houlton Sewerage Com-
pany, which company was later bought by the water company. The au-
thority of the sewerage company was limited to the Town of Houlton and
would appear never to have been extended. It was organized

“, .. for the purpose of providing in the town and village of Houl-

ton, a system of public sewers and drainage, for the comfort, con-

venience and health of the people of said Houlton. . .” Private

& Special Laws of Maine, 1887, e¢. 145, § 1.

The following conclusions can be drawn:

1. The Houlton Water Company is a municipal corporation with
respect to its activities carried on for the benefit of the in-
habitants of Houlton.

2. The Houlton sewerage system exists solely for the benefit of
the inhabitants of Houlton.

3. The Houlton Water Company is a municipal corporation with
regard to its function as a sewerage company.

4. The Water Improvement Commission has the authority to grant
funds to a municipal corporation to aid in an approved survey
of the municipal sewerage system.

It is our opinion, therefore, that the Water Improvement Commission

has the authority to grant funds to aid the Houlton Water Company in an
approved survey of the sewer system serving the Town of Houlton.

THOMAS W. TAVENNER
Assistant Attorney General

April 20, 1960
To: R. W. MacDonald, Chief Engineer, Water Improvement Commission
Re: Greater Portland Regional Planning Commission

We have your recent request for an opinion as to whether the Water
Improvement Commission can grant funds to the Greater Portland Regional
Planning Commission for sewerage planning, This grant would be made
under the terms of Section 7B, Chapter 79, Revised Statutes of 1954, as
amended.

Under the terms of the above section 7B, the Commission is authorized
to make payments to municipalities and quasi-municipal corporations for
approved sewage surveys. The question involved here is whether or not
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the Greater Portland Regional Planning Commission is a quasi-municipal
corporation so as to be eligible for such a payment.

The first question involved here is, what is a municipal or quasi-munici-
pal corporation? A quasi-municipal corporation has been defined to be

“. .. a corporation created or authorized by the legislature which

is merely a public agency endowed with such of the attributes of

a municipality as may be necessary in the performance of its

limited objective. In other words, a quasi-municipal corporation

is a public agency created or authorized by the legislature to aid

the state in, or to take charge of, some public or state work, other

than community government, for the general welfare.”

I MecQuillin, Municipal Corporations 467

This same general line of reasoning was followed in the case of
Augusta v. Water District, 101 Me. 148. Here the term ‘“quasi-municipal
corporation” was defined to mean a body formed for the sole purpose of
performing one or more municipal functions.

“A body politic and corporate, created for the sole purpose of
performing one or more municipal functions, is a quasi-municipal
corporation, and as we have said, in common interpretation, is
deemed a municipal corporation.”

August v. Water District, 101 Me. 148, 151

It should also be noted that, according to the above decision, there is
little, if any, difference between a municipal and a quasi-municipal corpora-
tion.

The next problem is the definition of the phrase “body politic and
corporate”. A body corporate is an early legal term for a corporation.
1 Bouvier’s Law Dictionary 374. A body politic also refers to a corporation.
1 Bouwvier’s Law Dictionary 374. A corporation is a body, “consisting of
one or more natural persons, established by law, usually for some specific
purpose, and continued by a succession of members.” 1 Bouwvier’s Law
Dictionary 682.

It seems, then, that there are several requirements which must be met
before an organization can qualify as a municipal or quasi-municipal cor-
poration.

1. It must be a corporation.

2. Tt must be created solely to serve the public.

3. It must be an arm of the state in a given geographical ter-

ritory.

Membership in the Greater Portland Regional Planning Commission
is by representation. This is clearly stated in Article IV of the by-laws.

“Representation on the Commission shall be by Commissioners
and Representatives.”

Commissioners and Representatives must be from the various towns
of the greater Portland area. Thus the Commission is really an association
of communities for a common purpose rather than an association of in-
dividuals. Municipal Corporations set up by the State Legislature are given
charters, which charters constitute the legal basis of the corporation. The
legal basis of the Greater Portland Regional Planning Commission is stated
to be Chapter 42 of the Public Laws of 1955 (superseded by Chapter 90-A
of the Revised Statutes of 1954). In the typical charter granted directly
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to a municipal corporation by the Legislature there is a clause which, in
specific terms, creates a corporation. Such a clause can be found in the
charter of the Augusta Water Company.

“. .. (various named individuals) are hereby made a corporation

by the name of the Augusta Water Company, . . .” Laws of 1870,

Chapter 463 (Words in parentheses supplied.)
and again in the charter of the Brunswick School District:

“. . . the inhabitants and territory within the town of Brunswick

are hereby created a body politic and corporate under the name of

Brunswick School District. . .” Private and Special Laws of 1935,

Chapter 70.

There is no statutory provision making the Planning Commission a
corporation. Such a provision cannot be inferred into the enabling statute.
Sweeney v. Dahl, 140 Me. 140. Because the state legislature has not seen
fit to grant to the Greater Portland Regional Planning Commission the
status of a corporation, we feel that the Commission cannot be considered
a corporation for any purpose.

It is our opinion, therefore, that the Greater Portland Regional Plan-
ning Commission is not a corporation and that the Water Improvement
Commission has no authority to grant funds to the Commission under
Section 7B, Chapter 79, Revised Statutes of 1954, as amended.

It should also be noted that the Commission’s legal basis, as set forth
in its by-laws, is Chapter 42 of the Public Laws of 1955. This chapter
has been repealed and superseded by Chapter 90-A. The Commission has
not, however, altered its by-law to reflect this change. This matter has
been brought to the attention of Graham Phinney, Planning Director of
the City of Portland, who has assured this office that the necessary change
will be made at the next meeting of the Commission.

THOMAS W. TAVENNER
Assistant Attorney General

April 26, 1960
To: Roderic O’Connor, Manager of Maine Industrial Building Authority
Re: Industrial Buildings — Old

I have your request for an opinion regarding whether or not the Maine
Industrial Building Authority has authority to insure mortgage payments
on a building that has been constructed in the past and which a new in-
dustry wishes to use, repair or expand for its purposes.

I have reviewed the minutes of the meeting of December 16, 1958, at
which time this problem was discussed by the Authority without arriving
at any solution.

Section 14A, Article IX of the Constitution of Maine, is written with
a broad scope in view limited to the proper enactment by the legislature;
therefore, we need not look beyond the legislative act itself.

Section 2, Chapter 38B, sets forth the purposes of the Maine Industrial
Building Authority Act. This section declares the need of new industrial
buildings to preserve and better the economy of the state and further de-
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clares the need to stimulate a flow of private investment to satisfy the need
for housing industrial expansion, It is the primary purpose of the Maine
Industrial Building Authority to further industrial expansion in the
state through the medium of insuring mortgage loans on new buildings.
This section permeates the entire act and must be kept in mind when con-
struing any other section of the Act.

In reviewing Section 5, Chapter 38B, “Definitions,” you will note the
distinction between new buildings, industrial project and cost of project.
The definition of “industrial project” clearly presupposes new construction,
which is buttressed by the definition of “cost of project.” An “industrial
project” is defined as “any building or other real estate improvement and,
if a part thereof, the land upon which they may be located, and all real
properties deemed necessary to their use by any industry. . .” (Em-
phasis supplied) The use of the words “may be located” indicates a
future act rather than an accomplished fact.

An “industrial project” may include several buildings, some of which
are old and others which are new. The term “new building” is self-ex-
planatory.

Subsections V-A and VII, Section 6, again support the contention that
the Authority deals with only new buildings.

Arguendo, Section 9-A provides that the issuance of a contract of
insurance is conclusive evidence of the eligibility of the mortgage for in-
surance, but this section contemplates the action of the Authority to have
been taken with statutory authority.

The dicta in Martin v. Maine Savings Bank, et al, 153 Me. 259, 272,
recognizes the construction of new buildings.

It is my opinion that the Maine Industrial Building Authority must
insure mortgage payments on new industrial buildings with an industrial
project and is without authority to insure the mortgage payments on old
buildings,

GEORGE A. WATHEN
Assistant Attorney General

May 3, 1960

Dr. Francis H. Sleeper, Superintendent
Augusta State Hospital
Augusta, Maine

Re: Persons suffering from opiates — disposition
Dear Dr. Sleeper:

I have your request for an opinion regarding the disposition of persons
suffering from opiates and whether or not they can be accepted by the
state hospital for the mentally ill.

Section 167, Chapter 25, provides that a person alleged to be suffer-
ing from the effects of the use of opiates, drugs or narcotics may be com-
mitted to the care of any hospital or qualified physician, and further pro-
vides that the person may be restrained for a period of not more than 90
days. Section 168 provides that such restraint must be by voluntary agree-
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ment of the person, witnessed by the spouse or parent or municipal officers
where the person resides and approved by a judge of the Superior Court or
Probate Court.

Section 169 relates to investigation of progress of the patient and re-
lease.

The heading of Section 167 reads “Persons suffering from the use of
opiates committed to general hospital.” Although the bold print heading
is no part of the law, it would appear to be a criteria for ascertaining
the intent of the legislature.

Sections 95-102, Chapter 27, relate to the establishment and operation
of the state hospitals for the mentally ill. The powers and duties of the
superintendent are set forth therein. The statute also prescribes the pa-
tients to be admitted thereto. There is nothing in the sections heretofore
mentioned that authorize the admission of persons suffering from the
use of drugs unless such person is also mentally ill. Section 95, Chapter 27,
provides that these hospitals are maintained for the mentally ill. It is
not a hospital in the popular concept of the word — much less a general
hospital.

It is, therefore, my opinion that you have no authority to admit persons
suffering from opiates to the State mental hospital unless they are other-
wise committed under the provisions of Chapter 27.

Very truly yours,

GEORGE A. WATHEN
Assistant Attorney General

May 17, 1960

Allan L. Robbins, Warden
Maine State Prison
Thomaston, Maine

Dear Allan:

We have your letter of May 11, 1960 in which you state that
, who was committed to your institution for life on November 3,
1959, requests permission to marry his common-law wife, and in which
you ask our ruling with respect to request.

Now that the statutes which declare the person civilly dead upon being
sentenced to life imprisonment have been repealed, we are of the opinion
that position is no different than that of other prisoners with
respect to his right to enter into a contract. We would, therefore, refer
you to our opinion dated August 7, 1956, which opinion stated that with the
approval of the warden such marriage ceremony could be performed within
the confines of the prison.

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General
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May 17, 1960

Allan L. Robbins, Warden
Maine State Prison
Thomaston, Maine

Dear Allan:

We have your letter of May 11, 1960 in which you ask the Attorney
General if it is proper that prisoners of the Maine State Prison be used to
furnish labor toward fixing up the town park of the Town of Thomaston,
The following law relates directly to your question:

Chapter 27, section 8-A, as enacted by Chapter 242, section 2, Public
Laws of 1959 —

“Employment of prisoners and inmates on public works; use

for other purposes; escape from such employment or use. The

department may authorize the employment of able-bodied prisoners

in the State Prison or inmates of the Reformatory for Men in

the construction and improvement of highways or other public

works within the State under such arrangements as may be made
with the State Highway Commission or other department or com-
mission of the State having such public works in charge, and said
department may prescribe such rules and conditions as it deems
expedient to insure the proper care and treatment of the prisoners

or inmates while so employed and their safekeeping and return.

The department may further authorize the training and use of

able-bodied prisoners in the State Prison or inmates in the Reform-

atory for Men by the State Forestry Department or the Depart-
ment of Civil Defense and Public Safety to fight fires or provide as-
sistance during or after any civilian disaster. Any prisoner or
inmate who escapes from any assignments described in this sec-
tion, or any other assignment beyond the walls of the State Prison

or off the grounds of the Reformatory for Men shall be guilty of

escape under this chapter or chapter 135, section 28.”

In reading the above law, it appears clear that the use of able-bodied
prisoners of the Maine State Prison can be used only in conjunction with
work carried on by a department or commission of the State of Maine
having such public works in charge. Such statute would appear to not
permit the use of prisoners as contemplated in your request.

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General

May 17, 1960
To: Ralph L. Langille, Chief Inspector of Elevators, Labor and Industry
Re: Sec. 117, Ch. 30, R. S. 1954, Authority of the Board of Elevator Rules

and Regulations
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We have your memo of May 2, 1960, in which you ask for a ruling as
to the authority of the Board of Elevator Rules and Regulations to promul-
gate rules and regulations for “idle elevators.” You state that by idle
elevators you mean elevators which are said to be out of use and, there-
fore, are not required to be inspected in accordance with the provisions of
section 122, Chapter 30, R. S. 1954, and for which the certificate of in-
spection required under section 123, Chapter 30, R. S. 1954 for their law-
ful operation has expired, or, in the case of a few elevators, has never
been issued because the elevator has not been in use since the “Elevator
Law” became effective in 1950.

Your memo continues as follows:

“Seec. 117, Ch. 30, R. S. 1954 states in part that “The Board shall formu-
late reasonable rules and regulations for the safe and proper construction,
installation, alteration, repair, use, operation and inspection of elevators in
the State.” Can the powers granted in Sec. 117 be construed to include
authority for the Board to adopt rules that will reasonably assure that
“idle elevators”, as designated above, will not be operated and will be
reasonably safe during their idleness?

“There has been at least one instance where an individual was severely
injured in an accident involving an elevator that had been out of use and
idle for several years. Also, some elevators have been temporarily or in-
definitely, taken out of use by the owner or user to avoid meeting the re-
quirements of the elevator rules and regulations. In many cases such
elevators can be reactivated simply by throwing in the power switch or
by replacing fuses in their circuits. Hoistways in some cases may not be
properly enclosed or hoistway landing entrances may be inadequately pro-
tected, also, elevator cars and counterweights suspended by cables repre-
sent a hazard, particularly after years of disuse. These hazards can be
minimized by suitable precautions.

“In order to minimize unsafe conditions and prevent the unauthorized
operation of “idle elevators” the Board of Elevator Rules and Regulations,
subject to confirmation of their authority to do so by the Department of
the Attorney General, has adopted the following requirements:

“Idle Elevators: All elevators which are not inspected as

required by these rules and regulations and for which the certificate

of inspection has expired or has not been issued, and which have

been permanently or indefinitely discontinued from use, shall have:

(a) The power leads to the driving machine motor discon-
nected in a manner that they may not be readily recon-
nected, and

(b) All hoistway landing doors or gates which guard the
full height and width of the landing openings shall be
locked in the closed position from the hoistway side,
except that such doors or gates at bottom landings may
be locked from the landing side. When doors or gates
which do not guard the full height and width of the hoist-
way landing openings are provided, the landing open-
ings shall be suitably protected up to a height of not
less than the hoistway enclosure at each floor.
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“If it is found that the Board of Elevator Rules and Regulations does
not have authority to formulate rules for “idle elevators”, the Board pro-
poses to adopt the requirements stated in (a) and (b) above and the
requirements given in (¢) and (d) below as nonmandatory recommen-
dations:

(¢) The car should be landed on suitable supports at the
bottom landing or in the pit, with the hoist cables, if any,
unhitched from the car.

(d) The counterweights, if any, should be landed on suitable
supports in the pit with the counterweight cables un-
hitched from the counterweights or from the cable drum.

“It is recognized that the adoption of mandatory requirements as
stated in (a) and (b) above will present an administrative problem, since
no penalties can be invoked, except the penalties for the operation of an
elevator without a valid certificate of inspection displayed thereon, as is
now provided for in Sec. 123, Ch. 30, R. S. 1954.”

Answer:

It is our opinion that the statutes relating to elevators do not authorize
the Board of Elevator Rules and Regulations to promulgate such rule as
you refer to in your memo. There could be no objection, however, to the
issuance of non-mandatory rules regarding idle elevators.

Proper rules and regulations must have as their basis a statute author-
izing the promulgation of such rule and regulation. Without such statute
the rule and regulation is void.

A rule and regulation, which becomes a law when duly promulgated, is
a step authorized to achieve an end desired by the Legislature. Our ex-
amination of the statutes leads us to the conclusion that those rules and
regulations to be enacted by the Board should all relate to elevators in use
— not to an elevator the use of which has been discontinued, and need no
longer be registered.

Thus, section 123 of Chapter 80, R. S. 1954, provides a penalty for the
use of an elevator without a valid inspection certificate — the issuance of
the certificate being bottomed upon the conformity of the elevator to the
rules of the Board. Yet section 122 of Chapter 30, R. S. 1954, provides
that —

“Each elevator proposed to be used within this state shall be
thoroughly inspected ... and if found to conform to the rules of the
board, upon payment of the inspection fee where required and a
registration fee of $2 per year by the owner or user of such ele-
vator to the inspector, the latter shall issue to such owner or user
an inspection certificate.”

We cannot find any provision imposing a penalty for violation of a rule
and regulation other than the penalty of non-user of the elevator. Thus, if
the elevator is not in conformity with rules of the Board it receives no
certificate, or the certificate is revoked, or the elevator condemmned. A
penalty may be invoked for operation without a certificate, or after con-
demnation, but not merely for nonconformity to the rules of the Board.
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These facts being so, it follows that the rules and regulations were not
intended to govern “idle elevators” as you define them.

JAMES GLYNN FROST
Deputy Attorney General

May 27, 1960
To: Maine State Retirement System
Attention: Edward L. Walter
Re: Retirement Fund
Upon your advice the son of the late , Maine, re-

quested this office to give an opinion re the retirement fund accumulated
by his father.

It appears that his father ceased working for the Town of , @
local participating district in the Maine State Retirement System, on
September 26, 1959. Under date of October 1, 1959, Mr. made

application for retirement, effective October 1, 1959. On November 3, Mr.
died, leaving $2,288.96 in the retirement fund.

The Board issued a check in the amount of $117.39 to the estate of the
deceased, and advised that the remainder of the $2,288.96 was not available,
benefit-wise, under the law, to any other person.

The son claims that under the provision of Section 9, II of Chapter
63-A, Revised Statutes of 1954 as amended, he should be entitled to some
benefit:

“Sec. 9.

“II. Should a member die any time after attaining eligibility
for retirement under any of the provisions of this chapter but be-
fore any election in accordance with the provisions of section 12
becomes effective, the following benefits shall be payable: . . .”

The Board answers by saying that the father died after the time with-
in which he could have elected an option under the provision of section 12.
Because the said section provides that retirement allowances shall be paid
in equal monthly installments, the Board has determined that a period of 30
days is the time within which, after application for retirement, that an elec-
tion can be made, and at the end of which time payment becomes normally
due.

“Sec. 12. Payment of retirement allowances. All retirement
allowances shall be payable for life in equal monthly installments
including any fraction of a month up to the date of death. Upon
attainment of eligibility for retirement and until the first payment
on account of a retirement allowance becomes normally due, any
member may elect to convert the retirement allowance otherwise
payable on his account after retirement into a retirement allowance
of equivalent actuarial value of one of the optional forms named
below; provided, however, that an election of an optional benefit
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shall become effective on the date on which the first payment

normally becomes due.”

An additional factor to be considered, and which you drew to our
attention, is the matter of dates on Mr. application for retire-
ment.

While the application was apparently dated by Mr. on
October 1, 1959, the jurat was dated October 19, 1959, by ,
Treasurer of the Town of , and the application itself was received by
the System on October 21, 1959.

The System counted thirty days commencing with October 1, 1959,
and Mr. died three days after such thirty-day period.

If counting had started from the day the application had been received,
then death would have been within the thirty-day period.

The question here can be resolved by determining the time from which
date the counting of the thirty-day period should commence.

We are of the opinion that the thirty-day period did not begin to run
until receipt by the System of the application; and that in the present
case the disposition of the retirement fund should be made under the pro-
visions of Section 9, II.

The first step in the normal procedure of one desiring to be retired is
his filing of a written application to the Board of Trustees.

“Sec. 6. Service retirement.

L.

A. Any member who at the attainment of age 60 is in service
may retire at any time then or thereafter on a service retire-
ment allowance upon written application to the Board of
Trustees setting forth at what time he desires to be re-
tired. . .”

As a general rule, where it is required that an application must be
made to a particular body before an act ean be accomplished, that body is
presumed not to be aware of such application until it has been received or
filed. To our knowledge there is no section in the Retirement law which
appears to except the instant application from the general rule. We, there-
fore, are of the opinion that the filing of the application with the Board
is a condition precedent to retirement. It must follow that the time when
“the first payment on account of a retirement allowance becomes normally
due’’, as provided by section 12, must be a period of time commencing with
the date of receipt of the application for retirement.

JAMES GLYNN FROST
Deputy Attorney General

June 7, 1960
To: Sulo J. Tani, Director, Research & Planning of Economic Development
Re: Federal Funds Re Urban Renewal

This opinion is submitted to you in connection with an application be-
ing submitted to the Urban Renewal Administration of the Housing and
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Home Finance Agency for federal funds to be used for state planning work
leading to a state comprehensive plan.

The Department of Economic Development is empowered through its
Commissioner to accept for the State any federal funds approached under
the provisions of federal law relating to urban planning and public works
and continue such acts as are necessary in carrying out the provisions of
such federal law. Section 2, Chapter 38-A, Revised Statutes of 1954, as
amended.

Section 4, subsection VIII, provides that the Division of Research and
Planning, a division of the Department of FEconomic Development, is
empowered to assist in planning and executing any public or private project
involving federal grants for loans, and is responsible for the preparation
of a master plan for the physical development of the state. Section 4,
subsection VI,

It is our opinion that the Department of Economic Development is a
legal entity having the power to (1) accept federal funds through the Com-
missioner, and, (2) execute planning work leading to a state comprehensive
plan pursuant to Section 4, Chapter 38-A.

GEORGE A. WATHEN
Assistant Attorney General

June 29, 1960
To: Harold A. Labbe, Chairman of Real Estate Commission
Re: Minimum Age Requirement of Brokers or Salesmen

We have your request for our opinion with regard to the minimum
age required of any applicant for a Maine real estate broker or salesman’s
license.

After a review of the applicable statutes, it is our opinion that every
person desiring to become a licensed broker or salesman must be at least
21 years of age at the time his or her application is made.

THOMAS W. TAVENNER
Assistant Attorney General

July 5, 1960
To: Doris M. St. Pierre, Secretary of Real Estate Commission
Re: Renewal Application for Salesman’s License

We have your request for an opinion as to whether or not the Real
Estate Commission can approve Mr. renewal application for a
salesman’s license. After an examination of the relevant provisions of
the Maine Real Estate law, it is our opinion that the Commission can grant
Mr. a non-resident salesman’s license, but should not grant him
a resident salesman’s license.

The real estate license law, R. S. 1954, c. 84, section 10, permits the
Commission to issue licenses to non-resident salesmen who comply with
the requirements for resident salesmen. Nowhere in the law is there any
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provision limiting licenses to applicants who operate in the State of
Maine. For this reason, it is our opinion that a qualified salesman selling
Maine real estate is entitled to a license even though his activities are
carried on in another State.

THOMAS W. TAVENNER
Assistant Attorney General

July 6, 1960
To: Steven D. Shaw, Administrative Assistant, Executive Department
Re: Maine Port Authority Re Annual Report

I have your request concerning whether or not an annual report is re-
quired to be made by the Maine Port Authority.

Section 1 B of Chapter 114 of the Private and Special Laws of 1929
provides in part — “. . . it shall keep account of its income and expenditures,
property and liabilities, in manner approved by the State Auditor, who
shall audit its books of accounts at least once a year, and it shall make an
annual report of the condition of its property and finances to the Governor
and Council . . .”

The same language was reiterated in Chapter 5 of the Private and
Special Laws of 1941, and Chapter 99 of the Private and Special Laws of
1947. The latest amendment, Chapter 79 of the Private and Special Laws
of 1959, left the language requiring the annual report intact. Therefore,
an annual report should have been made to the Governor and Council as
required by statute.

GEORGE A. WATHEN
Assistant Attorney General

July 12, 1960

Dean Mark R. Shibles
Chairman, Maine School
Distriet Commission

University of Maine
Orono, Maine

Dear Dean Shibles:

I have your request for an opinion regarding the validity of the forma-
tion of School Administrative District No. 15, composed of the towns of
Gray and New Gloucester. I have checked the organizational reports and
orders in the commission files relating to the formation of this district and
find them to be in order. The Certificate of Organization has been issued
pursuant to the statutes and all steps in the formation of the district are
in order,

In my opinion this district is properly formed pursuant to the Sections
111-A to 111-U, of Chapter 41 of the R. S. of 1954, I am also of the opinion
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that the so-called Sinclair Act is constitutional in its present form. There-
fore, it is my opinion that this district is a legal entity capable of exercis-
ing all of the rights, powers and duties granted under the statute provided
therefor.

Very truly yours,

GEORGE A. WATHEN
Assistant Attorney General

July 12, 1960
To: Motor Vehicle Dealer Registration Board
Re: Transit Plates

In reply to your oral request for an opinion concerning the authority
of the Board to issue transit plates to the Company, I have found the
following facts: The Company requested transit plates for the pur-
pose of moving their motor vehicles to garages in Greenville and Ashland
for repairs. These vehicles are used for non-highway purposes and are not
registered under Sections 13-20, Chapter 22 of the Revised Statutes of
1954. The Company also uses these plates for transporting these vehicles
over public highways when being traded with local dealers for new ve-
hicles. Filling stations for company vehicles are maintained and the
Company made application as a filling station or garage.

It would appear that the transit plates were not issued on a temporary
basis for the purpose of moving new motor vehicles from the point of
manufacture or delivery outside the State to points within the State.

I do not believe that the Board has authority to issue transit plates
for the purposes requested by the Company. Subsection I, D, Section
16, Chapter 22, provides for movement of certain vehicles for limited pur-
poses on a so-called “transporter permit.” It is possible that facts may war-
rant the issuance of a transit plate to a service vehicle under Section 29, I,
Chapter 22, but we are not presently concerned with that matter.

GEORGE A. WATHEN
Assistant Attorney General

July 19, 1960

To: George Davis, Chairman of Maine Automobile Dealers Registration
Board

Re: Transit Registration Plates

I have your request for an opinion from this office regarding the is-
suance and use of transit registration plates. Your questions are divided
into categories consistent with the types of business involved, and I shall
attempt to answer in the same manner. It might be well to digress and
establish certain basic principles which will be common to all the matters
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being dealt with herein. A “motor vehicle” is defined in Section 1, Chapter
22, Revised Statutes of 1954, as

“. .. any self-propelled vehicle not operated exclusively on tracks,

including motorcycles;”

The term “vehicle” is also defined in the same section as

“. .. all kinds of conveyances on ways for persons and for property,

except those propelled or drawn by human power or used exclu-

sively on tracks;”

The transit registration plate appears to be an extension of the issuance
of dealer plates. The theory and basic purpose of the legislation was to
facilitate the movement over the highways of motor vehicles being sold and
traded. It was not designed to exempt a particular business from register-
ing vehicles used in connection with the business, except as it relates to
aiding them in the movement of vehicles being sold or traded as an incident
to the business and for demonstration, service and emergency purposes.

Section 26-A, Chapter 22, is a broad authorization for certain enumer-
ated businesses and others of the same class to make application for
transit registration plates for the purposes set forth therein, with the
limitation that transit and dealer plates shall not be used in lieu of registra-
tion under Sections 13-20, Chapter 22. This section further empowers
the Board to place reasonable limitations on the use of the transit plate.
Section 29, Subsection I, Chapter 22, provides that no motor truck, tractor
or trailer registered under sections 21 to 29 (dealer plates and transit
plates) shall be used for other than demonstration, service or emergency
purposes. This subsection further defines the limits of service as the trans-
portation of articles and materials directly connected with the service or
maintenance of motor vehicles and the maintenance of the properties con-
nected and used with such business.

I note that the legislation creating what is now Section 26-A has been
added piecemeal in different sessions. It should also be noted that I must
assume certain facts which are only hypothetical in my answers.

HEAVY EQUIPMENT DEALERS:

(1) The first query is (a) whether or not a heavy equipment dealer
may use a transit plate on a truck with which he transports items sold or
taken in trade? and (b) whether such items are self-propelled or not?

Answer: Pursuant to Section 29 the plates can be used on a truck for
the purposes of demonstration, service or emergency purposes and for ser-
vice purposes limited to the transportation of articles connected with the
service or maintenance of motor vehicles and property connected or used
with such business. These plates cannot be used to deliver air compressors
or articles of like nature., Assuming the self-propelled equipment is a motor
vehicle, the transit plate may be used for this purpose.

(2) The second query is whether or not heavy equipment dealers
have the right to use transit plates on their own trucks used exclusively
for servicing equipment which has been sold by him whether self-propelled
or not.

Answer: Transit plates may be used on a service truck which is con-
nected with the service or maintenance of motor vehicles and the property
used or connected with such business. (Subsection I, Section 29, Chap-
ter 22)
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(8) The third query is whether or not a heavy equipment dealer may
use a transit plate on a service truck for servicing equipment not sold by
him.

Answer: Yes, provided it is for the servicing of a motor vehicle.

(4) The fourth query regards the use of transit plates on passenger
vehicles owned by a heavy equipment dealer broken into three classes:

(a) exclusively in connection with the business of the dealer?

(b) principally in connection with the business and partially for

private use?

(¢) by salesmen permitted to use vehicles for private use part

time?

Answer: No, there appears to be no authorization for transit plates
to be used on automobiles except as provided in Section 26-A, Chapter 22.
FARM MACHINERY DEALERS:

(1) The first query is in regard to the use of transit plates for
delivering self-propelled farm machinery.

Answer: Transit plates can be used on self-propelled machinery which
fits the definition of a vehicle.

(2) Whether or not a farm machinery dealer can use a truck or a
trailer to deliver implements of husbandry which are not self-propelled?

Answer: No, since the use of these plates is designed to aid the dealer
in moving vehicles and not as an aid to his general business not related
thereto.

(8) Can a farm machinery dealer use a transit plate for delivering
home appliances?

Answer: No, for the same reason as stated in answer to question num-
ber 2 above,

(4) Can the transit plate issued to a farm machinery dealer be legally
used on a service truck, used for servicing farm machinery and implements
of husbandry sold by the dealer or repaired by him?

Answer: No, unless it is used for servicing a motor vehicle. (Section
29, I)

(5) The fifth query is in regard to the use of transit plates on passen-
ger automobiles and is the same type of question as referred to in the
heavy equipment dealer opinion and the answer would be tha same.
DEALERS IN MOBILE HOMES:

The questions regarding the use of transit plates by mobile home
dealers will be dealt with in a separate memorandum.

It should be noted that these answers are to general propositions and
are intended as guides in this area not as an answer to any factual situa-
tion.

In regard to your last two questions concerning (1) whether or not
the board has authority to limit the use of transit plates, there appears
to be two limitations within the statute itself, Section 26-A provides that
the various listed businesses for the purpose of movement on highways
of such vehicles owned or controlled by them may be granted a transit plate.
The last sentence of paragraph 1 of Chapter 26-A provides that the quali-
fication that in such businesses the movement of motor vehicles is an
ordinary and usual incident to the operation of such business. It further
states in Section 26-A in no event shall any plates issued under this section
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be used in lieu of registration plates issued under sections 13-20. Section
29 limits and defines the use of dealer or transit registration plates. Sec-
tion 26-A provides that the Board has authority to prescribe reasonable
limitations to the use of transit plates. It would appear that this authority
must be within the framework of the law in that the Board has no authority
to grant greater rights than those set forth under the statute, but may
limit them in particular circumstances.

(2) The last query is whether or not the Board can limit the use of
transit plates to passenger vehicles and trucks used in connection with the
transit holder’s business.

Answer: The answer to this question appears to be stated in Section
26-A as follows:

“. .. provided that the movement of motor vehicles is an ordinary

and usual incident to the operation of such business.”

This section further states that the transit plates cannot be used in
lieu of regular registration which has been previously set forth. It is my
opinion that the authority to issue transit plates is limited in nature—not to
a particular enumerated business, but for the free movement of motor ve-
hicles as set forth in the answers.

GEORGE A. WATHEN
Assistant Attorney General

July 22, 1960
To: Colonel Robert Marx, Chief of Maine State Police
Re: “Penny Pitch”

We have been asked to give you an opinion as to whether or not the
game “Penny Pitch” as carried on at the fairs sponsored by local P.T.A.
organizations, is lawful.

Penny Pitch can be described as a game whereby children pitch or toss
pennies onto a board covered with squares the approximate size of a penny.
If the penny finally comes to rest completely in the square, then the
thrower receives a prize; otherwise, he loses his penny.

If the prizes given at such game can be won with what is described as
by the skill of the pitcher rather than by chance, the game is probably
not gambling. The rule appears to be that if a game predominantly is
one of chance, then it is gambling, and if it is predominantly one of skill,
then it is not gambling. Whether or not a game consists predominantly
of skill or predominantly of chance is a question of fact which would have
to be decided by the officer observing the game. If he believes, giving due
regard to all facets of the problem, the size of the square, the distance which
the penny is pitched, ete., that chance predominates, then he would be
justified in having the court finally determine if such game is gambling.

JAMES GLYNN FROST
Deputy Attorney General
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August 2, 1960
To: Roderic C. O’Connor, Manager of Industrial Building Authority
Re: Cost of Special Purpose Buildings

I have your request for an opinion regarding the inclusion of certain
features in buildings which the Maine Industrial Building Authority will
insure. You have requested a rule of thumb to guide you in determining
the cost of the project when dealing with special purpose buildings.

Subsection III, Section 5, Chapter 38-B states:

“ “Industrial project” shall mean any building or other real
estate improvement and, if a part thereof, the land upon which they
may be located, and all real properties deemed necessary to their
use by any industry for the manufacturing, processing or assembl-
ing of raw materials or manufactured products.”

As a general rule those parts of a building which are an integral part
for the use and enjoyment thereof and which are annexed are considered
real property. Insulation is a part of the real estate as opposed to freezers
which may or may not be a part of the realty. Built in features such as
waste disposal systems, water and storage tanks and pumps, and built in
freezers would be a part of the realty.

In regard to fixtures, our court has enunciated the following rule: A
chattel is not emerged in the realty unless (1) Physically annexed at least
by juxtaposition, to the realty or some appurtenance thereof, (2) adapted
to and usable with that part of the realty to which it is annexed, (8) so
annexed with the intention, on the part of the person making the annexa-
tion, to make it a permanent accession to the realty.

It should be kept in mind that the rights of parties regarding realty
and personalty can be governed by agreement.

In regard to railroad tracks, the general rule is where the super-
structure of a railroad is placed upon the land of another under an ease-
ment, license, or lease, the railroad company cannot be said to have in-
tended to attach the rails and other appliances to the land so as to make
them a part thereof and they are therefore treated as trade fixtures. By
agreement of parties, the railroad may become a fixture and part of the
realty.

In general one must apply the test set forth herein and determine if
there are any agreements between the parties. Machinery, even though
affixed, should be treated as personalty.

GEORGE A. WATHEN
Assistant Attorney General

August 2, 1960
To: Roderic C. O’Connor, Manager of Industrial Building Authority
Re: Tenants acting as Guarantors — Mortgage Insurance Fund
You state that tenants have been required by the Authority to act

as guarantor of mortgage payments and as security for the guarantee to
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give chattel mortgages to the mortgagee on personal property used in the
operation.

You have requested our opinion regarding your right to purchase
these chattel mortgages in case of default of the tenant under the terms
of the lease.

One must assume by your query that the mortgage is in default and
the Authority is called upon to make payments pursuant to the mortgage
insurance.

It is my opinion that Section 10-A, Chapter 38-B of the Revised
Statutes of 1954, gives authority to take an assignment of a chattel
mortgage for the purpose of safeguarding the mortgage insurance fund.

GEORGE A. WATHEN
Assistant Attorney General

August 10, 1960
To: Roland H. Cobb, Commissioner of Inland Fisheries and Game

Re: Great Ponds — Bulldozing in

We have your letter of July 28, 1960 and the attached copy of a letter
from R. M. Hussey, Secretary, Assoc. Sportsmen’s Clubs of York County,
Inc. addressed to you.

It appears from Mr. Hussey’s letter that he desires to know the legal
aspects concerned with one’s bulldozing a long, narrow, 20-foot high hog-
back extending into a lake, so that after bulldozing, the hogback is 5 feet
high, can accommodate a road and camps, where theretofore it could not,
and resulted in the deposit of substantial spoil into the lake.

It is our opinion that the waters of a great pond (a lake over ten
acres in size) and the land under those waters, belong to the State in
trust for the people. Activities on the pond which deny to the State and
its people their rightful use of the lake must be authorized by the legislature.

No department, to our knowledge, has funds for enforcing this law.
It has been customary, however, in cases where such a trust is violated, and
where a group of people feel sufficiently aggrieved at such violation that
they care to bring suit, for the Attorney General to lend his name in a
proper proceeding where such use of his name is necessary in order that the
court can exercise its jurisdiction. The cost of such proceeding is borne
by the complaining parties.

We hope the above information will be helpful to you.

JAMES GLYNN FROST
Deputy Attorney General

August 10, 1960
To: Carleton L. Bradbury, Commissioner of Banks and Banking

Re: Authorized Expenditures for Training Personnel

We have your memo of August 2, 1960 in which you inquire as to the
propriety of expending funds for a training program for your department
employees.
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You make the following statement concerning such program:

“With respect to the evaluation of the capabilities and po-
tential of individual employees, however, it appears that specific
authority is included in amendments to Section 2 of Chapter 59
made at the last Legislature wherein the sentence “The Commis-
sioner may train his employees or have them trained in such man-
ner as he deems desirable, at the expense of the Department” was
added to this Section. Under this Section of the law we have put
into effect a training program which, among other things, utilizes
outside training facilities to provide guidance, advice and in-
struction to selected examiners in order that they may become
more expert in their specific fields. An integral part of this train-
ing program is the selection of the right man for the right train-
ing. The work of these consultants is limited to the evaluation
of individual employees for this specific purpose. It is not in the
nature of a general administrative survey and evaluation such as
has been authorized for several departments in past years and ac-
companied by appropriations to cover the cost of the same. Use of
independent consultants for this purpose seems to be tied directly
to this authorization now contained in Section 2.”

The amendment to Section 2 of Chapter 59 referred to in the above
quote was enacted by Chapter 178, Section 3, Public Laws of 1959.

You then ask: “Would you please advise me if you consider the Legis-
lative reference in Section 2 with respect to expenditures for training pur-
poses sufficiently specific to continue our training program.”

Answer: Yes.

JAMES GLYNN FROST
Deputy Attorney General

August 15, 1960
To: Governor John H. Reed

Re: Maine Central Railroad Co. Passenger Service

Relative to your meeting this afternoon on the above matter, the follow-
ing is offered.

Upon a petition filed by the Maine Central Railroad Co. with the
Public Utilities Commission on July 8, 1959 seeking authority to discontinue
all passenger train service, the Commission on January 14, 1960 granted
discontinuance of service via Lewiston-Auburn, but ordered the Railroad
to continue operating, for a period of not less than one year, four trains
furnishing service; one from Portland via Augusta to Bangor; one from
Portland via Augusta and Bangor to Vanceboro, and similar return trains.

On appeal taken by the Railroad Co. to the Maine Supreme Court, the
Court upheld the contentions of the Railroad that continued passenger serv-
ice would be an oppressive financial burden and ordered the Public Util-
ities Commission to issue a decree authorizing discontinuance of all pas-
senger service.

Immediately after the Supreme Court decision was rendered, the Pub-
lic Utilities Commission and its lawyers discussed the possibility and
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feasibility of appealing the case to the United States Supreme Court
without determining whether or not the suit was of the nature that made
it eligible for review by that Court. It was concluded that the merits
of the case were such that the chance of reversing the decision of our
Maine Court was so remote as to be practically nonexistent. For that
reason, the Public Utilities Commission issued its decree in conformity
with the Court decision.

With respect to the right of the Public Utilities Commission to appeal
the case to the United States Supreme Court, there is at this time some
question. Appeals or certiorari to the Supreme Court of the United States
are generally provided for when the aggrieved party has been deprived of
some substantial right accorded to him by a provision of the United States
Constitution or by a treaty or by Federal statute. Thus, it is usually said
that “there must be a substantial Constitutional question” before review of
a State Court decision will be made by the United States Supreme Court.

At this point no such Federal Constitutional question by which the
State has been deprived of a legal right, title, or interest by virtue of the
decision of our Maine Court, can be seen. The Maine Court decision was
a broad one avowedly giving full consideration to “the public interest”
in having passenger service maintained, and found, as against the damage
that would be done to the Railroad by requiring such continued service,
that the public interest would be better served if the passenger service were
discontinued.

Frank E. Hancock, the Attorney General, is familiar with the contents
of this memo and you are advised that if you believe further study of the
problem is desirable, we will be happy to cooperate. At the present time,
however, we could not recommend pursuing the case further.

We are enclosing a mimeographed copy of our Court’s decision for
your file,

JAMES GLYNN FROST
Deputy Attorney General

August 26, 1960
To: Ober C. Vaughn, Director of Personnel
Re: Military Leave of Absence — State Personnel

We have your request for a determination of the status of a High-
way Department employee who entered military service in 1948 and who,
without break, has remained in the service since. It appears that such
person entered service as an officer and has continued such service without
further re-enlistment.

Your question is as to whether such person is still on leave of absence
under the provisions of Chapter 63, section 28, Revised Statutes of 1954.

In our opinion, such person is still on a leave of absence. The pertinent
portions of section 28, above cited, read as follows:

“Whenever any employee, regularly employed for a period of
at least 6 months by the state or by any department, bureau, com-
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mission or office thereof, or by any county, municipality, township

or school district within the state, and who has attained permanent

status in such employment, shall in time of war, contemplated war,

emergency or limited emergency enlist, enroll, be called or ordered,

or be drafted in the military or naval service of the United States

or any branch or unit thereof, or shall be regularly drafted under

federal manpower regulations, he shall not be deemed or held to

have thereby resigned from or abandoned his said employment,
nor shall he be removable therefrom during the period of his ser-
vice, but the duties of his said employment shall, if there is no
other person authorized by law to perform the powers and duties

of such employee during said period, be performed by a substitute

who shall be appointed for the interim by the same authority who

appointed such employee if such authority shall deem the em-
ployment of such substitute necessary.”

“The provisions of this section shall apply to any such em-
ployee entering the armed forces of the United States under the
provisions of Public Law 759, 80th Congress (Selective Service Act
of 1948) or while said Public Law 759, or any amendment thereto
or extension thereof shall be in effect.”

“No credits toward retirement under the State Retirement
System, nor vacation or sick leave accumulation shall be allowed
beyond the period of first enlistment or induction in said armed
forces of the United States unless the individual involved is re-
quired to remain in or return to military service beyond the first
period of service under some mandatory provision.”

According to the records of your department, Mr. was granted
a leave of absence on February 4, 1942 on account of military duty. Mr.

returned to his duties in the Highway Department on August 18,

1947.

After having received several subsequent leaves for short periods to
perform military duties, Mr. entered the military service in 1948
and, as above indicated, still remains in that service with the Selective
Service.

The last paragraph of section 28, above quoted, was enacted by Chap-
ter 25, Public Laws of 1957. The counterpart of this law in the Retire-
ment Chapter was similarly amended by Chapter 26, Public Laws of 1957.

While it is clear that Mr. is not entitled to any retirement,
vacation, or sick leave credit, under the recent amendments referred to
as the result of his present tour of duty, it being subsequent to his first
period of service (and absent a law which compelled him to re-enter mili-
tary service and which compelled him to remain—if there is such a law Mr.

has the burden of drawing same to our attention), we believe he

is still on a leave of absence and therefore entitled to whatever benefits
might be available under our laws to such a person, other than those speci-
fically denied him under the 1957 law.

Mr. will continue, under our present law, to be on leave of
absence as long as the Selective Service Act of 1948 (now known as
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Universal Military Training and Service Act) continues in effect; the
exclusion in the 1957 law not having included leaves of absence.

JAMES GLYNN FROST
Deputy Attorney General

August 26, 1960

Peter Bowman, M. D.

Superintendent

Pineland Hospital and Training Center
Pownal, Maine

Dear Dr. Bowman:

We have your memo in which you ask if the word “may” as it appears
in Chapter 152-A, Section 6, of the Revised Statutes of 1954 as enacted
by Chapter 342, Public Laws of 1959, is permissive or mandatory, your
basic question being whether you should accept for commitment a juvenile
sent to you by a juvenile court when the papers accompanying the juvenile
do not reveal that he has been examined by a qualified psychiatrist.

The said Section 6 of Chapter 152-A reads as follows:

“Mentally retarded and mentally ill juveniles. If, in any pro-
ceeding before a juvenile court, the court has cause to believe that
the juvenile is mentally retarded, or mentally ill, the court may re-
quire such juvenile to be examined by any qualified psychiatrist and
the result of said examination shall be reported to the court for
its guidance.

“The expenses of any examination authorized by this section
shall be paid by the county in which the juvenile court ordering
such examination is sitting.”

Another section that should be read in conjunction with Section 6 is
Section 17, subsection IV, paragraph G of Chapter 152-A, which section
deals with the power of a juvenile court to dispose of juvenile cases.
Among several specifically enumerated kinds of disposition of juvenile
cases, the juvenile court may:

“Commit, in its discretion, to an appropriate treatment center
provided that the court has received a report, as provided in section
6, that the juvenile is mentally retarded or mentally ill;”

Thus, while it is discretionary in the court to initially require exam-
ination of the juvenile by a qualified psychiatrist, it is our opinion that
such court is powerless to commit the juvenile to the Pineland Hospital
and Training Center unless the juvenile was so examined by a psychia-
trist. The examination is jurisdictional and must be complied with before
a juvenile court has jurisdiction to commit to a treatment center.

The commitment papers should indicate that such examination was
made.

Your question, however, as revealed by conversation with Dr. Sidwell,
actually concerns commitment papers which conform to the use under a
law now repealed, which provided that a municipal court could commit
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certain juveniles to Pineland upon the certificate of “ . . . 2 physicians
who are graduates of some legally organized medical college and have
practiced 8 years in this state, that such juvenile is mentally defective and
that his or her mental age is not greater than 34 of subject’s life age nor
under 8 years. ..” Chapter 146, section 6, R. S. 1954, repealed by Public
Laws of 1959, Chapter 342, section 17.

While the present law, of course, would be clearly satisfied if the
commitment papers were to contain a statement to the effect that ex-
amination had been made by a qualified psychiatrist and which papers
indicate who that psychiatrist was; still, on the other hand, if the papers
indicate that the juvenile had been examined by duly qualified physicians,
then we think the law has still been complied with.

We think it is within the competence of a court to determine whether
or not a physician is qualified to act as a psychiatrist. A court having
sought the services of a physician in order to fulfill the conditions of the
law relating to commitment of juveniles to a treatment center and having
indicated in its papers of commitment that the subject was examined by
a physician, has, in our opinion, complied with that portion of the law
requiring such examination. We think that the court has, in effect, found
that such examining physician or physicians are qualified psychiatrists
and its findings should be given recognition.

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General

September 13, 1960

Dr. Francis H. Sleeper
Superintendent
Augusta State Hospital
Augusta, Maine

Dear Dr. Sleeper:

I have your request for an opinion regarding Section 118, Chapter 27,
Revised Statutes of 1954 as it relates to the power of municipal court
justices to order an adult sent to the State Hospital for observation as
result of the notice of a plea of insanity in a criminal action. (The word
“adult” is purposely stated since a juvenile court has the authority to be
examined by a qualified psychiatrist and the findings reported to the court
and to commit to a treatment center those mentally retarded or mentally ill.
Sections 6 and 17, subsection G.)

In the case of an adult offender the municipal court has no authority
to order a person committed for observation. Section 118 is clear and
authorizes the superior court to do so on certain conditions, but gives a
municipal court no such authority.

Very truly yours,

GEORGE A. WATHEN
Assistant Attorney General
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September 15, 1960

To: Paul A. MacDonald, Deputy Secretary of State

Re: Reading of Constitution by Recently Naturalized Citizens Re Voting
Registration

We have your memo of September 8, 1960 in which you ask three
questions relating to the requirement that, to be eligible to vote, a citizen
must be able to read the Constitution in the English language, as that re-
quirement applies to naturalized citizens.

You ask these questions because the City Solicitor of a certain ecity
has advised the election officials of that city that as the ability to read the
United States Constitution is a requirement for naturalization, if a man
qualifies for naturalization as a United States citizen, then he is qualified as
a voter in the State of Maine with respect to the literacy test.

(1) Does the phrase “able to read the Constitution in the English
language” refer to the Constitution of the State of Maine or the United
States Constitution?

Answer: The phrase refers to the Constitution of the State

of Maine.

(2) Is it incumbent upon a Maine board of registration to be satisfied
that every applicant for registration as a voter be able to read from the
Maine Constitution or the United States Constitution in the English
language?

Answer: It is incumbent upon a Maine Board of Registration

to be satisfied that every applicant for registration as a voter be

able to read from the Maine Constitution.

(8) If a board of registration of voters is convinced that a recently
naturalized applicant for registration cannot read from either Constitution
in the English language, could they waive this requirement, relying upon
the assumption that the applicant must have been able to read from the
United States Constitution in order to qualify for naturalization?

Answer: No.

While United States citizenship insures to such citizen certain rights
(Slaughter House cases, 16 Wall, 36) such citizenship does not confer upon
a person rights which are peculiar to citizenship of a State.

Our Maine Constitution provides that
“No person shall have the right to vote or be eligible to office
under the constitution of this state, who shall not be able to read
the constitution in the English language, and write his name;
provided, however, that this shall not apply to any person prevented
by a physical disability from complying with its requisitions, nor to
any person who had the right to vote on the fourth day of January
in the year one thousand eight hundred and ninety-three. (Em-
phasis ours)
£ 1

Constitution of Maine, Article II, Section 1.

153



It is obvious that, in the above context, the word “constitution” re-
fers to the constitution under which one holds office or votes — the Maine
Constitution.

The legislature so believed when it enacted Section 2 of Chapter 3,
Revised Statutes of 1954, and said:

“Every citizen who . . . is able to read the constitution of the
state in the English language in such manner as to show that he is
neither prompted nor reciting from memory . .. shall have the right
to vote . . .” (Emphasis ours)

Section 20 of said Chapter 3 reiterates the reading requirement in the
following manner:

“Applicant for registration must be able to read in the English
language. Every applicant for registration shall be required, un-
less prevented by physical disability from so doing, or unless he
had the right to vote on the 4th day of January, 1893, to read in the
English language, other than the title, from an official edition of
the constitution of the state in such manner as to show that he is
neither prompted nor reciting from memory, so much as may be
necessary to demonstrate his ability to read the constitution, and to
write his name in a book or on cards provided for that purpose.
The name of the applicant, if admitted to registration, shall be
announced in a clear, audible and distinet voice before entering it
on the register.”

The statutory provision is clear as to which constitution is con-
cerned. We think also that a reading of the constitutional provision reveals
a meaning just as clear. The provisions of the statutes are compatible
with the provisions of the constitution.

It will be noticed that both our constitution and our statutes exempt a
person from the requirement of reading from the constitution if he is
unable to do so because of a physical disability, or if he had the right to
vote on the 4th day of January, 1893.

We would point out that, in practice, a requirement for naturalization
is that a person be able to speak and write simple English, but that such
requirement is waived in cases where a person is over a certain age and
has lived in this country a certain number of years. The waiver, however,
comes at an age less than our State exemption.

Thus, in theory, if a naturalized person against whom the require-
ment of reading had been waived did not have to comply with our State
requirement, he would now have and would have had for some years, an
advantage over a citizen of the State of Maine not contemplated by the
privileges and immunity clauses of the Federal Constitution.

We are of the opinion, for the above reasons, that the reading re-
quirement for registration as a voter is that the applicant be able to read
from the Maine Constitution.

FRANK E. HANCOCK
Attorney General
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September 21, 1960
To: Governor John H. Reed, Executive

Re: Maine Central Railroad Case

This memo deals with the recent decision of our Law Court which
authorized the Maine Central Railroad to discontinue all passenger service
on its lines.

You have asked this office to determine if our court considered, in mak-
ing its decision, a provision of the charter of the Kennebec and Portland
Railroad Company (which railroad was later consolidated with the Maine
Central Railroad), which reads as follows:

P. & S. 1836, c. 227:

“Sect. 6. Be it further enacted, That it shall be the duty of
said Company to provide and maintain on their Rail Road suitable
and convenient cars for the transportation of persons and freight
of every description to be transported thereon; .. .”

The question was presented on the basis that such charter provision is
a part of a contract between the State and the Railroad corporation and
impresses a positive duty upon the railroad to maintain a passenger service,
which duty could not be waived by the Public Utilities Commission or the
Court, but could only be dispensed with by an act of the Legislature.

The charter provision cited is not expressly mentioned in the Court’s
decision, however we do know that the principles of law involved where
such a charter provision is in existence were discussed and argued in brief
of both parties and in oral argument before the court.

We must take issue with some of the statements made in the memo-
randum of law recently submitted to you which raises the question.

The memorandum states that the above-cited section of the 1836 Char-
ter of the Kennebec & Portland R. R. Co. imposes a mandatory duty upon
the Maine Central Railroad to provide passenger service since the legisla-
ture has done nothing to abrogate this command; that that provision has
continued in force and must be deemed to be continuing legislation.

A look at the history of the Kennebec & Portland Railroad Co. seems
in order.

The Kennebec & Portland Railroad Co. was incorporated April 1, 1836
(Laws of 1836, Chapter 227); it was afterwards organized and proceeded
to construct a railroad from Augusta to Portland; by legislative authority
it issued its bonds secured by a mortgage of its railroad and franchise;
by the Laws of 1857, Chapter 106 entitled “an act additional to an act to
incorporate the Kennebee & Portland Railroad Co.” the legislature said
in Section 3 —

“Said railroad company is hereby made subject to all the gen-
eral laws of the state relating to railroads, . ..” (Emphasis sup-
plied)

In 1859 proceedings were commenced under Revised Statutes of 1857,
Chapter 51 (Public laws relating to railroads) to foreclose its mortgage
and on May 18, 1862 the foreclosure was perfected. On May 20, 1862, a new
corporation was formed by holders of the bonds secured by said mortgage.
The new corporation was formed under the Railroad law of 1857 under
the name of the Portland & Kennebec Railroad Co. The Maine court said
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in State v. Maine Central, 66 Me. 488, referring to this specific incident,
that the Kennebec & Portland Railroad Co. by its own act (see 1857, Chap-
ter 106, Sec. 3 above) —

“became subject to the provisions of R. S. Chap. 46, section 17

by which the state reserves the right to alter, amend or repeal char-

ters granted by its authority, a reservation which applies to all cor-

porations whatsoever, railroads as well as others.”

In 1864 the following law was enacted, Chapter 238 — “an act addi-
tional to ‘an act to secure the safety and convenience of travellers on rail-
roads, passed in the year one thousand eight hundred and fifty-eight.’”
which reads at section 4:

“Every railroad that shall be formed by the foreclosure of
a mortgage of any railroad heretofore or hereafter made, shall be
subject to such laws as the legislature have enacted or shall here-
after enact concerning railroads, anything in the original charter
to the contrary notwithstanding.” (Emphasis supplied)

The Maine Central Railroad Co. was organized in 1862 under R. S.
1857, Chapter 51, the act relating to railroads. In February of 1873 the
Portland & Kennebec Railroad Co., which was under lease to the Maine
Central, was consolidated with the Maine Central. (P. & S. Laws 1873,
Chapter 383.)

Chapter 51 of R. S. 1871, the same railroad act, reads as follows at
section 68:

“The trustees of bondholders or other parties under contract
with them operating a railroad, and all the corporations formed
in the modes hereinbefore provided, shall have the same rights,
powers and obligations as the old corporation had by its charter,
and the general laws; and shall be subject to be amended, altered
or repealed by the legislature and to all the general laws concerning
railroads, notwithstanding anything to the contrary in the original
charter.” (Emphasis supplied)

The Public Utilities Commission was eventually created by the legis-
lature. With reference to regulation and control of public utilities, there
appears a provision relating to abandonment or discontinuance of service
by public utilities (See R. S. 1954, Chapter 44, section 48.) The legislature
therefore has amended by general law any prior inconsistent charter pro-
visions.

It is clear that the legislature has the authority by general legislation
to amend, alter or repeal charters of corporations.

R. S. Chapter 53, Section 2:

“Act of Incorporation passed since March 17, 1831, may be
amended, altered or repealed by the legislature, as if express pro-
vision therefor were made in them unless they contain an express
limitation; ... "”

Constitution of Maine, Article IV, Part Third, Section 14:

“Corporations shall be formed under general laws, and shall
not be created by special acts of the legislature, except for munici-
pal purposes, and in cases where the objects of the corporation can-
not otherwise be attained; and, however formed, they shall for-
ever be subject to the general laws of the state.”
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Section 6 of the 1836 Charter contained no express limitation. What-
ever obligation might by such charter provision have been imposed for
the benefit of the public has been modified by the legislature in its express
grant of power to the Public Utilities Commission to approve discon-
tinuance of service.

Therefore, we conclude that the charter provision of 1836 is not a
mandatory duty upon the Maine Central Railroad Co. The legislature has
acted with regard to such a charter and has abrogated that command and
it can no longer be considered to be in force.

We also conclude that the charter provision of 1836 is not new
evidence, and further conclude that by various subsequent enactments to
the general law affecting railroads the effect of that provision has been
nullified.

FRANK E. HANCOCK
Attorney General

October 17, 1960
Honorable David J. Kennedy
State Representative
Milbridge, Maine

Dear Mr. Kennedy:

This letter is in response to your oral request for an opinion relating
to the reciprocity provisions of section 6 of Chapter 68, Revised Statutes of
1954, as amended. The provisions in question read as follows:

“ .. . The board may, in its discretion, grant certificates of
registration to such persons as shall furnish with their applica-
tion satisfactory proof that they have been registered in some other
state, provided that such other state shall require a degree of
competency equal to that required of applicants of this state. Per-
sons of good character who have become registered as pharmacists
by examination in other states prior to July 3, 1931 shall be re-
quired to satisfy only the requirements which existed in this state
at the time when they became registered in such other states; and
provided also that the state in which such person is registered
shall, under like conditions, grant reciprocal registration as a
pharmacist, without examination, to pharmacists duly registered
by examination in this state. . ..”

With respect to the above-quoted provision, you inquire if a person
registered in the State of Massachusetts in 1937 is eligible to receive a
certificate when such person was not a graduate of a school or college of
pharmacy or a department of pharmacy of a university.

Answer: No, such person is not eligible for registration under
our reciprocity statute.

Since the person in question was registered as a pharmacist in Mas-
sachusetts in 1937, the first sentence of the above-quoted law, not the last
sentence would be applicable:

“The board may, in its discretion, grant certificates of regis-
tration to such persons as shall furnish with their application satis-
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factory proof that they have been registered in some other state,

provided that such other state shall require a degree of competency

equal to that required of applicants of this state.” (Emphasis
ours)

A decision in this case rests upon the definition of the term “competen-
cy”’—and there are two views that can be taken with respect to the use
of that term:

Firstly, it might be said that it matters not what educational or prac-
tical experience background may have been required of an individual in
order to become registered in Massachusetts in 1937—if in fact Massachu-
setts laws nmow require for registration a degree of competency equal to
that required of applicants of this State, then the 1937 registrant is eligible
for reciprocal registration in Maine.

It appears to us that this argument is fallacious.

The degree of “competency” of an individual already admitted to a
licensed practice doesn’t improve, or increase, as the laws of that licensing
state are tightened to require further educational requirements of later
applicants.

The test is “competency” as determined by whether the applicant was
registered at a time when the requirements of the registering state were
equivalent to Maine’s requirements today. And we believe the prerequisites
to registration such as educational and experience background are em-
braced in the term “competency.”

Thus, if an applicant can show that he was registered in another state
at a time when the requirements for applicants in that state were equiva-
lent to those presently required for registration of residents of this state,
then he may, in the discretion of the Board, be issued a certificate of regis-
tration.

As the problem was presented to us, the applicant was never graduated
from a school or college of pharmacy. Our law now requires that a resident
applicant for a certificate to practice pharmacy must be a graduate of a
school or college of pharmacy or a department of pharmacy of a university,
accredited by the American council on pharmaceutical education.

Not being a graduate of such a school or college, we are of the opinion
that the applicant in question cannot comply with the requirement of our
Maine law.

Very truly yours,

JAMES GLYNN FROST
Deputy Attorney General

October 17, 1960
To: Harold S. Brooks, Department of Economic Development
Re: “Residence” in State of Maine — Qualification to Vote

I have your oral inquiry regarding residence in the State of Maine.
The terms “residence” and “domicile” are frequently used synonymously
but do not have identical meanings. “Residence” means living in a par-
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ticular locality; “domicile” is residence coupled with an intent to make it a
fixed and permanent home.

In regard to the qualification to vote, Article II, Section 1, of the Con-
stitution of Maine provides:

“. .. Every citizen of the United States of the age of twenty-one

years and upwards . . . having his or her residence established in

this state for a term of six months next preceding any election,
shall be an elector for governor, senators and representatives, in

the city, town or plantation where his or her residence has been es-

tablished for the term of three months next preceding such elec-

tion . . .”

Section 2, Chapter 3, Revised Statutes of 1954, restates this con-
stitutional proviso. Former opinions from this office have pointed up the
fact that “residence” as used in the Constitution is domicile or legal resi-
dence.

Evidence of intent to make a permanent abode could be auto registra-
tion, operator’s license, payment of taxes and church affiliation. Actual
physical presence coupled with intent is the test prescribed.

Chapter 3, Revised Statutes of 1954, places the duty of determining
the qualification in the hands of the municipal officers, subject to a right
of appeal to the court.

I trust this will be of some aid to you, and if there are any more ques-
tions regarding this matter, please feel free to contact me.

GEORGE A. WATHEN
Assistant Attorney General

October 26, 1960
To: Robert G. Doyle, State Geologist
Re: Mining Licenses

I have your request for our opinion on the following queries:

1. Should the Mining Bureau file and accept staking of an
area on the state lands or great ponds which a party has previously
staked, recorded and been issued a license to mine by the bureau?

Answer: Section 2, Chapter 39-B, provides a person may enter
on state lands to prospect for minerals after having been issued a
prospector’s permit. Section 3 provides for location of claims and
the right to possession thereto and Section 4 provides for record-
ing the claim on state lands and great ponds. Section 4 provides a
right to possession of a claim after proper recordation and further
requires certain work to be done by the claimant in order to avoid
a forfeiture to the claim. In your question, I presume the steps
prerequisite to the issuance of a license to mine have been properly
taken. Section 5 authorizes the Maine Mining Bureau to issue a
license to mine to a claim holder upon receipt of an application
therefor accompanied by a survey, report of the proposed mining
operations and the required license fee plus a land use ruling.
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Section 5 further sets forth the royalty and rental payments to be
paid by the licensee. It is my opinion at this point that if the
Mining Bureau accepted another claim on the same land, it would
be promoting breaches of the peace between a locator and one who
has a prior claim which has been recognized by the act of the Min-
ing Bureau in issuing a license to mine, which gives additional
rights beyond those of the locator.

2. May the Maine Mining Bureau issue a license to mine with
conditions and subsequently void the conditions, prior to issuing
a renewal of the license?

Answer: Section 5, Chapter 39-B, provides that a license to
mine shall be granted after the prerequisites have been met on such
terms and conditions as the bureau may require and further states
that such license shall be renewed on expiration providing the li-
censee satisfies the bureau that he has complied with the terms and
conditions imposed by the bureau in his license. It is my opinion
that the answer to the query is found in Section 5, in that the
Bureau must determine factually whether or not there has been
compliance with the terms and conditions and whether these terms
and conditions are reasonable.

GEORGE A. WATHEN
Assistant Attorney General

October 26, 1960
To: Perry D. Hayden, Commissioner of Mental Health & Corrections
Re: Admission of Children to State Hospitals

I have your request for an opinion regarding the admission of children
under the age of 16 years to the state hospitals on and after September
1, 1960.

Section 143-A, B and C, C. 27, R. 8. 1954, provide that Pineland Hospi-
tal and Training Center shall be maintained for the care and education of
children between the ages of 6 and 16 years who are deemed by the su-
perintendent of the hospital to be suffering from psychoses, neuroses,
psychoneuroses, behavior disorders or other mental disabilities. Therefore,
children between these ages should be properly sent to the Pineland Hos-
pital and Training Center and not to state hospitals.

GEORGE A. WATHEN
Assistant Attorney General

October 27, 1960

To: Warren G. Hill, Commissioner of Education
Re: Required courses in Public Schools — Physiology & Hygiene

I have your request for my opinion regarding the propriety of excusing
certain students from instruction in the field of physiology and hygiene.
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It seems clear that the State has the power to control the curriculum
and studies in public schools as long as it does not conflict with a constitu-
tional provision. See Donahoe v. Richards, 38 Me, 376, 392 et. seq.

Subsection VII, Section 11, Chapter 41, Revised Statutes of 1954, pre-
scribes the duties of the Commissioner of Education:

“To prescribe the studies to be taught in the public schools. . .”

This legislative mandate is subject to certain statutory mandates con-
tained therein and is also subject to the statutory duties of the superin-
tending school committee. Subsection III, Section 54, Chapter 41, Revised
Statutes of 1954 provides that the superintending school committee

“. . . shall make provisions for the instruction of all pupils in

schools supported by public money or under state control in physi-

ology and hygiene, with special reference to the effects of alcoholic
drinks, stimulants and narcotics upon the human system.”

It is my opinion that the legislature has acted in this area and the
agencies charged with administration of the law are without authority to
exempt any student from those courses required by statute.

GEORGE A. WATHEN
Assistant Attorney General

November 1, 1960
To: Carleton L. Bradbury, Commissioner of Banks and Banking
Re: Retirement Board authority to appoint committees

We have your memo of October 7, 1960 in which you ask if it is within
the authority of the Board of Trustees of the Maine State Retirement
System to appoint committees composed of members of the Board, which
committees would give attention to specific areas of the Board’s activities
and to advise the Board or perform specific functions designated by the
Board.

You are particularly interested in the Board’s authority to appoint an
Investment Committee with the duty to supervise investment operations.
As background to your request you state:

“In connection with the latter subject, it would seem appro-
priate to bear in mind that investment mediums available to the
Board are prescribed by statute. Within this general framework
the Board has established after recommendation by investment
counsel, a specific investment program which remains in force until
altered by the Board. Day to day investment activity to imple-
ment this policy, to be effective, must be conducted on a day to day
basis. Decisions with respect to specific securities cannot be
deferred until monthly Board meetings, The authority of the In-
vestment Committee to make these decisions, however, is limited,
first, by statutory investment limitations and, secondly, by the
investment program established by the Board and currently in ef-
fect.”

Answer: It is our opinion that the Board of Trustees does not have
authority to appoint such an investment committee.
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The trust impressed upon the members of the Board of Trustees is a
solemn one. As you point out, Revised Statutes of 1954, Chapter 63-A,
section 13-I, states that “The general administration and responsibility for
the proper operation of the retirement system and for making effective the
provision of this Chapter are vested in a Board of seven trustees.”

In order that there would be effective administration of the laws, the
legislature granted to the Board specific powers: Appoint an executive
secretary, a medical board, an actuary, employ investment counsel, etc.
Chapter 63-A, section 13, R. S. 1954.

The legislature also authorized the Board, in one instance, to appoint
a Finance Committee empowered to withdraw or deposit securities from
or with such custodian as the Board contracted with, and the custodial care
and servicing of the negotiable securities belonging to any fund of the
Retirement System.

It appears to us that the responsibility of any such Investment Com-
mittee would be much greater than that of the Finance Committee above
mentioned. The fact that the legislature felt compelled to enact a law
authorizing the Board of Trustees to appoint a Finance Committee com-
pels us to the opinion that the legislature should consider the wisdom
of authorizing appointment of an Investment Committee.

While a great body of law exists with respect to the Board of Directors
of a corporation working through committees, we point out that general
business corporations organized in Maine are expressly authorized by
statute to function through committees.

Chapter 53, section 32, provides that: “ . .. Directors of corporations
may act through committees whose powers shall be defined in the by-laws.”

We do not believe that the power of the trustees set forth in section
14-1 of Chapter 60-A “subject to like terms, conditions, limitations and
restrictions, (as to savings bank) said trustees shall have full power to
hold, purchase, sell, assign, transfer and dispose of any of the securities
and investments . . . as well as the proceeds of such investments”’—extends
to the right of the Board to appoint an Investment Committee, a power ex-
tended to savings banks. This section deals not with the composition of the
Board, but rather the kinds, quantities, ete. of investments.

JAMES GLYNN FROST
Deputy Attorney General

November 1, 1960
To: Michael A. Napolitano, State Auditor
Re: Disposition of Forfeited Cash Bail

We have your memo of September 15, 1960 in which you state that
“During our audits of the courts it has been noted that forfeited cash bail
on cases pertaining to Inland Fish and Game as well as Sea and Shore
Fisheries violations has been remitted to the county treasurer, however,
said forfeitures are being retained by the county.”
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You inquire if such forfeited cash bail should not be remitted to the
State.

All forfeited cash bail monies collected for violations of the Inland Fish
and Game laws shall be paid by the County Treasurer to the Treasurer of
State and credited to the Department of Inland Fisheries and Game.

Revised Statutes of 1954, as amended, Chapter 37, section 129, reads
as follows:

“Collection and disposition of money received under this chap-
ter. All fines, penalties, officers’ costs and all other moneys re-
covered by the court under any provision of this chapter shall ac-
crue to the Treasurer of State and shall be paid into the treasury
of the county where the offense is prosecuted. All officers’ fees
taxed against a respondent, if any, under any provision of this
chapter, which are not paid or recovered from the respondent shall
not be assumed or paid by the county where the offense was com-
mitted. All fees, fines and penalties recovered and money received
or collected, and including moneys received from sale, lease or
rental of department owned property shall be paid to the Treasurer
of State and credited to the department for the operation of fish
hatcheries and feeding stations for fish, for the protection of fish,
game and birds, information and education on conservation and for
printing the report of said commissioner and other expenses in-
cident to the administration of said department, and shall be ex-
pended by the said commissioner for the purposes for which said
department is created.”

We also draw to your attention the last paragraph of section 132 of
said Chapter 37:

“All money forfeited shall be immediately forwarded to the
Commissioner.”

The controlling law with respect to forfeitures of cash bail in cases
of violation of Sea and Shore Fisheries laws is Revised Statutes of 1954,
Chapter 37-A as enacted by Chapter 331, Public Laws of 1959, section 94.
The first paragraph of section 94 reads as follows:
“Recovery of fines, fees and forfeitures; disposition. This sec-
tion applies to all fines, fees, forfeitures and penalties authorized
by this ehapter, except those authorized for municipal ordinances.”
With respect to disposition of fines, fees, and forfeitures, section
94, subsection II provides that:
“All of them, except where otherwise expressly provided in
this chapter, accrue to the commissioner and he shall pay them to
the Treasurer of State.”

In view of such law, we are of the opinion that forfeited cash bail
recovered as a result of the violation of the Sea and Shore Fisheries laws,
shall, unless otherwise specifically provided, be paid to the Commissioner
of Sea and Shore Fisheries and by him paid to the Treasurer of State.

JAMES GLYNN FROST
Deputy Attorney General
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November 4, 1960
To: Carleton L. Bradbury, Commissioner of Banks and Banking
Re: Qualification of director—Section 109 of Chapter 59

We have your memo of October 10, 1960 in which you inquire as to a
plan proposed by the Eastern Trust and Banking Company, which company
owns a majority of stock of the Guilford Trust Company, whereby the
Eastern Trust and Banking Company contemplates placing ten shares of
stock of the Guilford Trust Company in trust in the name of an officer of
the Eastern Trust and Banking Company, such transfer being for the
purpose of making that officer eligible as a director of the Guilford Trust
Company, and to authorize him to vote the stock at the meetings of the
stockholders of the Guilford Trust Company.

Question: You ask us to advise you as to whether or not in our opinion,
the officer of the Eastern Trust and Banking Company, receiving stock in
the manner above proposed, would be eligible to the position of a director
of the Guilford Trust Company.

Answer: In our opinion this person would not, under the proposed
plan, be eligible to the position of a director of the Guilford Trust Company.

Attached to your request for an opinion is the memo of law submitted
to you by the Eastern Trust and Banking Company setting forth the prin-
ciples that it is not necessary for a person to have the equitable or bene-
ficial interest in the stock in order to render him eligible as an officer; that
a stockholder to whom stock has been transferred in trust for the express
purpose of qualifying him to be an officer of the corporation, is eligible;
that a person who holds the legal title to stock on the books of the com-
pany is qualified to hold such position.

Until September 12, 1959 our statutes required, with respect to business
corporations organized under the general law, that:
“Directors must be and remain stockholders, except that a
member of another corporation, who owns stock and has a right
to vote thereon, may be a director.” Revised Statutes 1954 C. 53,
sec. 32.
Effective September 12, 1959 this law was amended to read as follows:
“Directors need not be stockholders if the charter or by-laws
of the corporation so provide.” Chapter 129, Public Laws of 1959.

With respect to the above-quoted statutes we believe it may be possible
for one holding stock in a corporation organized under the general law to
be eligible to the position of director, although the stock is held by him in
trust for another.

Kardo Co. v. Adams, 231 Fed. 950; In re St. Lawrence Steamboat Co.,
44 N.J.L. 529; In re Leslie, 58 N.J.L. 609, 33 Atl. 954; State v. Leete, 16
Nev. 242; Casper v. Kalt-Zimmers Mfg. Co., 159 Wis. 517, 149 N.W. 754,
150 N.W. 1101. See also Schmidt vs. Mitchell, 101 Ky. 570, 41 S.W. 929,
72 Am. St. Rep. 427; Louisville Gas Co. v. Kaufman, 105 Ky. 131, 48 S.W.
434; Richards v. Merrimack, ete. R. Co. 44 N.H. 127.

164



But this answer cannot apply to the banking law. Revised Statutes
Chapter 59, section 109, reads as follows:

“Qualification of director.—No person shall be eligible to
the position of a director of any trust company who is mnot the
actual owner of stock amounting to $1,000 par value, free from
encumbrance.”

No one of the cases above cited, all of which are contained in the
memo of law in support of the proposition that a person holding stock in
trust is eligible to be a director of a bank, dealt with a statute such as is
present in the banking law.

However, one of the cases cited in the memo of law noted the dis-
tinction between a law requiring one merely to be a stockholder and a
law requiring both legal and equitable title to be a stockholder.

Thus, in State of Nevada v. Leete, (1881) 16 Nev. 242, the court con-
sidered two statutes. The first statute provided that:

“The corporate powers of the corporation shall be exercised
by a board of not less than three trustees, who shall be stockholders
in the company.”

The second statute read as follows:

“No person shall be a director, unless he shall be a stockholder
owning stock absolute in his own right, and qualified to vote for
directors at the election at which he may be chosen, . . .”

The court said, page 247, in comparing the second statute relating to
railroads, and the first statute relating to business corporations:

“The fact that in the railroad law the legislature ex industria,
made absolute ownership the test of eligibility, is strong evidence
that in the general law, where that test was excluded, the same
rigor was not intended.”

The expressly set forth requirement in our banking law that to be a
director of a trust company a person must be actual owner, free from en-
cumbrance, of stock, is a statute of altogether different tenor and effect
than that appearing in the general law governing business corporations.

With respect to a banking law statute like ours, Morse on Banks and
Banking, 6th Edition, Volume 1, section 138 says:

“A method frequently resorted to for securing the fidelity of
directors in the exercise of their duties is to require them to own

in their own right and unencumbered a certain number of the

shares of the corporation ... ”

With respect to such a statute the court said in Molnar v. South
Chicago Savings Bank, (1943) 138 F (2d), 201, 202:

“It would seem that Mr. Morse has correctly stated the only
reason for such requirement. The director’s fidelity if he desired
to remain a director, would require him to continue to own and
retain the legal and equitable title of his stock which he had
deposited with the bank.”

The statute considered by the court in the Molnar case provided that:

“Every director of any bank ... must own in his own right,
free of any lien or encumbrance, shares of the capital stock of the
bank . . . of which he is a director, the aggregate share value of
which shall not be less than One Thousand Dollars ($1,000.00) and
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stock certificates evidencing . .. (such shares) issued in his name,

shall be filed unendorsed and unassigned by him with the cashier

of such bank ... during his term as director.”

The State of New York had a similar statute which was considered
in Tooker v. Inter-County Title Guaranty Co. (1946) 295 N.Y. 386, 68 N.E.
(2d) 179.

That court said (295 N.Y. 386, 389, 390; 68 N.E. (2d) 179, 180.)

“The plan that underlies this text of section 116 — and every
other provision of the banking law — has long been known. “The
prime object is to protect the publie, including depositors, and after
that to enable the stockholders to secure a fair return from their
investment. Banking institutions are not created for the benefit

of the directors.” To that end section 116 requires every director

of a banking institution to share its business risks to the undiluted

ownership of the prescribed amount of its stock.”

See generally, Michie Banks and Banking, Chapter 8, section 4.

For the above reasons we are of the opinion that a person holding stock
of a trust company in trust for another does not have actual ownership
of such stock free from encumbrance, and is not, therefore, eligible to the
position of director of a trust company.

JAMES GLYNN FROST
Deputy Attorney General

November 18, 1960

To: Peter W. Bowman, M.D., Superintendent of Pineland Hospital and
Training Center

Re: Surgical and/or Medical Treatment Form

We have your request of October 26, 1960 for an opinion as to the
duration of the effectiveness of an executed consent for surgical and/or
medical treatment signed by a person having custody of an inmate of your
institution.

If the responsible party who executed this consent is dead, then the
consent is of no value.

The consent would be valid during any one period of commitment
providing the executing person remains alive and competent.

We do not believe it is necessary to incorporate the element of “risk”
to any given procedure.

There is a thought contained in the last paragraph of your consent
which seems to most of us here to be unnecessary and undesirable. Radi-
ation therapy would, of course, be included within the term “treatment”
contained in the preceding portion of the consent, and as you know, the
requirements which must be pursued in order to perform an operation
resulting in sterility are complex and it should not appear that radiation
therapy might be just another method of obtaining this result.

JAMES GLYNN FROST
Deputy Attorney General
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November 18, 1960
To: Doris St. Pierre, Secretary of Real Estate Commission
Re: Return of License and Examination Fees

I have your request for an opinion relating to the return of license and
examination fees.

Section 5, Chapter 84, provides for an examination fee of $10.00 which
entitles the applicant to one retake examination without fee should he fail
to pass the first examination, which is in addition to any other fees. There
is also an initial fee for a broker’s license of $10.00 and an initial fee for
a salesman’s license of $5.00 which is refunded if the commission does not
issue the license. The examination fee is not refundable under the pro-
visions of the law. An examination fee is designed to help defray the
costs of investigation and examination of the applicant, whereas a license
fee is an amount exacted for issuance of the license.

GEORGE A. WATHEN
Assistant Attorney General

November 22, 1960

To: Carleton L. Bradbury, Chairman Maine State Retirement System
Re: Participation Note for Houlton MIBA Loan

I have your request for our opinion on the protection afforded the
Maine State Retirement System in participating in the financing of the
Morningstar-Paisley plant in Houlton. As has been previously stated in our
opinion dated May 27, 1960, you have authority to participate in the financ-
ing of such a project and after having looked over the new arrangement
which will result in you holding a mortgage, I believe you are completely
protected. It should be kept in mind at all times that the mortgage upon
which the notes are based is guaranteed by the Maine Industrial Building
Authority.

GEORGE A. WATHEN
Assistant Attorney General

November 28, 1960
To: Warren G. Hill, Commissioner of Education
Re: Release of Funds in Reserve Account for Building Equipment

I have reviewed the request from the Town of South Berwick, for-
warded by Superintendent Hubert E. Redding, relating to the release of
funds now held in the reserve account to be used for building equipment.

This matter was discussed with Robert Mitchell, Esq., our bond coun-
sel. Although I am in sympathy with the request and feel it to be meri-
torious, I cannot see a way in which these funds can legally be used for this
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purpose. The application and correspondence between the Maine School
Building Authority and the town specifically negates the use of funds de-
rived from this bond issue for that purpose. The existing agreements
cannot be altered without impairing third party rights.

GEORGE A. WATHEN
Assistant Attorney General

November 29, 1960
To: Dr. Howard L. Bowen, Maine School Building Authority
Re: Expended Funds Re Auburn Project

In looking over the correspondence concerning payment of the $45,-
000.00 for the land of the Auburn High School, I note that $4,500.00 was
to be paid in cash and nine serial promissory notes in the sum of $4,500.00
without interest, one maturing each year were to be treated as payment
of this project. Therefore, in regard to your question of whether or not
we should treat the $4,500.00 as spent so that we may release Maine School
Building Authority funds for the remainder of the project, I am of the
opinion that we should treat the entire $45,000.00 as having been spent.
My reasons for this: (1) No money could be released for nine more years
if we did not so treat it; (2) The arrangement for payment was agreed
upon by the Maine School Building Authority and the underlying purpose
was at the vendor’s request; (3) We have title to the property free and
clear of encumbrances at the present time; and (4) This arrangement has
committed the City to payment in a different manner than usual but with
the same net result. Therefore, the Authority should consider that if the
remaining money has been spent, that the balance due on the property
should be considered expended at this time.

GEORGE A. WATHEN
Assistant Attorney General

November 29, 1960

To: Andrew Watson, Assistant Chief, Inspections, Agriculture
Re: Rules and Regulations Re Grades of Sardines

I have your request for our opinion relating to rules and regulations
relating to the grades of sardines. As I understand the facts, rules have
been promulgated regarding packing of 3 size (12 o0z.) cans of mustard
packs. Some of the lots have been inspected and found to be substandard.
The query now raised is whether the Commissioner can declare a mori-
torium on the rules setting up these grades and whether or not, after
hearing, new rules relating to these particular grades could be promulgated
which would be retroactive, so as to make those lots presently substandard
eligible for sale as standard sardines.
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The Commission is authorized pursuant to Section 258 through 267,
Chapter 32, Revised Statutes of 1954, to promulgate rules and regulations
regarding the grade and quality of sardines packed in this state (Section
261). The requisite procedure for establishing, amending or modifying
grades is set forth in Section 263 which requires notice and hearing.

It is my opinion that the Commissioner is without authority to declare
a moritorium on any standard rule or regulation that has been promulgated
pursuant to the statutes. I am also of the opinion that he is without au-
thority to establish a grade making it retroactive, either upgrading or
downgrading a packing standard.

GEORGE A. WATHEN
Assistant Attorney General

December 5, 1960

To: Austin H. Wilkins, Commissioner of Forestry
Re: Mining on a Public Lot

I have your request for our opinion concerning procedure for entering
into a lease regarding mining rights in Township 5, Range 5, an unorgan-
ized territory, in Parmachenee. The Brown Company owns the entire town-
ship with the exception of the public lots which are not set off. This Com-
pany also owns the timber and grass rights on the unlocated public lot.
They desire to lease mining rights to a mining company with appropriate
royalty provisions. The state has an interest in the land amounting to
about 3.2% based on acreage ratios. The cost of setting of the lot would
be about $1,000.00. If minerals were discovered on the land, you have
stated that the proposed arrangement is for the state and the company to
share all profits in the percentage that their interest appears.

In the normal situation of granting mining rights on state lands,
Chapter 38-B would control and the Mining Bureau would have jurisdiction.
The present fact situation seems to be covered by Section 12, Chapter
36, Revised Statutes of 1954.

Section 12 provides that the Commissioner may, under the direction of
the Governor and Council, grant mining rights, after the approval of the
mining bureau on lands belonging to the state on such terms as they direct.

Therefore, I suggest that a council order be prepared setting forth the
terms and conditions of the agreement with the Brown Company and secure
the approval of the Mining Bureau before presentation to the Governor
and Council. The royalties as set forth in Chapter 39-B would be a good
guide for granting these mining rights.

GEORGE A. WATHEN
Assistant Attorney General
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December 6, 1960

To: Dr. Warren G. Hill, Commissioner of Education
Re: Educational Television

I have your request for an opinion regarding whether or not the De-
partment of Education can become a member of Eastern Educational Net-
work, Inc.

Chapter 204, Private & Special Laws of 1955, sets up a committee to
study the possibilities of the use of television in an expanding program of
education for the citizens of the State and the proper relationship of state
agencies to any public or private effort to develop this potential.

This committee was reactivated by Chapter 181, Private & Special
Laws of 1957.

The Department of Education is an agency of the State and as such has
only those powers as set forth in the statutes. I am unable to find any
authority for the Department of Education to join this corporation.

GEORGE A. WATHEN
Assistant Attorney General

December 6, 1960

To: R. W. Macdonald, Chief Engineer of Water Improvement Commission
Re: Transferring a Waste Discharge License

We have your request for an opinion as to whether or not a waste
discharge license issued by the Water Improvement Commission can be
transferred from the party who initially receives the license to a second
party not involved in the initial request.

Under Chapter 79, section 9, Revised Statutes of 1954, applications for
licenses must be in writing signed by the applicant and certain require-
ments of notice and hearing must be met. Under section 8 of Chapter 79,
no person or corporation may discharge waste without first obtaining a
license from the Commission.

Under neither of these sections is the Water Improvement Commission
given any power to transfer a license from the initial licensee to a sub-
sequent party. It is, therefore, our opinion that such a transfer is not
within the powers of the Water Improvement Commission and would not
be proper.

THOMAS W. TAVENNER
Assistant Attorney General

December 9, 1960
To: John H. Reed, Governor of Maine
Re: Incompatibility

I have your request regarding whether it would be compatible for one
to hold the office of a Commissioner on the Board of Pharmacy of this
State and at the same time be a legislator.
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I have reviewed the opinions compiled in this office regarding the in-
compatibility of holding an office in more than one branch of the State
Government and am of the opinion that the two offices would be incom-
patible.

GEORGE A. WATHEN
Assistant Attorney General

December 23, 1960

To: E. L. Newdick, Commissioner of Agriculture
Re: Airplane Insurance for our Marketing Specialists

We have your letter of November 23, 1960 in which you inquire as to
the legality of the Maine Potato Commission’s paying for a group flight
policy for those employees of your department doing work servicing and
promoting Maine potato advertising.

We are of the opinion that flight insurance would be a proper ex-
penditure of funds and could appropriately be paid by the Maine Potato
Commission under its agreement with you for servicing and promoting
Maine potato advertising. However, authority for the purchase of such
insurance should be obtained from the Governor and Council.

It has long been the policy of the state that the Governor and Council
authorize the procurement of insurance both on State property and other
forms of insurance. For this reason we believe a Council Order should be
prepared for presentation to the Governor and Council with respect to
this problem.

JAMES GLYNN FROST
Deputy Attorney General

December 23, 1960

Mr. Harold Dow
Eliot, Maine

Dear Harold:

This is regarding your oral request for an opinion as to whether or
not you, as a member of the Interstate Bridge Authority, could also be
elected and serve as a Governor’s Counsellor.

As you know by the Act creating the Interstate Bridge Authority, the
Governor with the advice and consent of the Council, appoints members
of the Authority. It is further provided that members may be removed by
the Governor and Council for cause. These facts alone, in my opinion,
create a conflict between the two offices.

I might add further that the term “civil officer under this state” as used
in Article V, Part Second, Section 4 of the Maine Constitution would em-
brace a member of the Interstate Bridge Authority. The office is created,
the powers given, and the duties defined directly by act of the legislature.
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Such members exercise a share of the powers of civil government and
obtain their authority directly from the State. The emoluments of the
office are not a necessary element in determining its character. For this
reason it is my opinion that you would have to resign as a member of the
Bridge Authority before being elected to the Council since the Constitu-
tion reads:

“Section 4. No member of Congress, or of the legislature of
this state, nor any person holding any office under the United
States, (post officers excepted) nor any civil officers under this
state . . . shall be counsellors. . . .. ”

The answer to your question, therefore, must be no.

Very truly yours,

FRANK E. HANCOCK
Attorney General

December 27, 1960
To: Carleton L. Bradbury, Commissioner of Banks and Banking
Re: Servicing Agreement for Mortgages on Property in North Carolina

With respect to the legality of the Maine State Retirement System’s
purchase of mortgages on property in North Carolina, we offer the follow-
ing:

Intangible Property Tax and Income Tax in
North Carolina

With respect to the intangible property tax levied in the State of
North Carolina, section 105-212 of the General Statutes of North Carolina
set forth the institutions exempted from such tax.

“105-212. Institutions exempted; conditional and other exemp-
tions. — None of the taxes levied in this article or schedule shall
apply to religious, educational, charitable or benevolent organiza-
tions not conducted for profit, nor to trusts established for re-
ligious, educational, charitable or benevolent purposes where none
of the property or the income from the property owned by such
trust may inure to the benefit of any individual or any organiza-
tion conducted for profit, nor to any funds held irrevocably in
trust exclusively for the maintenance and care of places of burial;
nor, on or after January first, one thousand nine hundred and
forty-two, to any funds, evidences of debt, or securities held ir-
revocably in pension, profit sharing, stock bonus, or annuity trusts,
or combinations thereof, established by employers for the purpose
of distributing both the principal and income thereof exclusively
to eligible employees, or the beneficiaries of such employees, if
such trusts qualify for exemption from income tax under the pro-
visions of section 105-138, subdivision (10); ...”

Referring to section 105-138 subdivision (10) we find therein those
organizations which shall be exempt from income tax.
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“(10) Pension, profit sharing, stock bonus and annuity trusts,

or combinations thereof, established by employers for the purpose

of distributing both the principal and income thereof exclusively to

eligible employees, or the beneficiaries of such employees, and so

constituted that no part of the corpus or income may be used for,

or diverted to, any purpose other than for the exclusive benefit

of the employees or their beneficiaries; provided, there is no dis-

crimination, as to eligibility requirements, contributions or bene-

fits, in favor of officers, shareholders, supervisors, or highly paid

employees; provided further, that the interest of individual em-

ployees participating therein shall be irrevocable and nonforfeitable

to the extent of any contributions made thereto by such employees;

and provided further, the Commissioner of Revenue shall be em-

powered to promulgate rules and regulations regarding the qualifi-

cation of such trusts for exemption under this subdivision. The

exemption of any trust under the provisions of the federal income

tax law shall be a prima facie basis for exemption of said trust

under this paragraph. This subdivision shall be effective from and

after January first, one thousand nine hundred and forty-four.”

Insofar as the Maine State Retirement System is a state agency ad-
ministering its funds for pension purposes exclusively for the benefit of
eligible employees and employees of participating districts; and insofar
as it is exempt from federal income tax, it would be, in our opinion,
exempt from North Carolina income taxes and as a result also exempt from
the North Carolina Intangible Property Tax.

North Carolina Usury Law

While there appears that there is a usury law in the State of North
Carolina, it also appears that laws of that state limiting the rates or
time of payment of interest on certain obligations do not apply to the
purchase of mortgages guaranteed by FHA,

The first paragraph of Section 53-45 General Statutes of North
Carolina appear to spell out the conditions under which it would be legal
to purchase such mortgages and not be subject to the usury law.

“(1) Insured Mortgages and Obligations of National Mortgage
Associations. — It shall be lawful for all commercial and industrial
banks, trust companies, building and loan associations, insurance
companies, and other financial institutions engaged in business in
this State, and for guardians, executors, administrators, trustees
or others acting in a fiduciary capacity in this State to invest,
to the same extent that such funds may be invested in interest-
bearing obligations of the United States, their funds or the moneys
in their custody or possession which are eligible for investment,
in bonds or notes secured by a mortgage or deed of trust insured
by the Federal Housing Administrator, in mortgages on real estate
which have been accepted for insurance by the Federal Housing
Administrator, and in obligations of national mortgage associa-
tions.”

Under the provisions of the above-quoted section it is our opinion that
it would be proper for the Retirement System to purchase FHA guaranteed
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mortgages in the State of North Carolina and that the usury laws of that
State would not apply to the transaction.

We note that under Title 24, Part 221.1 Code of Federal Regulations,
the Maine State Retirement System, as a governmental agency, is approved
as a mortgagee under section 203 of the National Housing Act insofar as
it is empowered to hold mortgages insured under Title IT of the National
Housing Act as security or as collateral.

JAMES GLYNN FROST
Deputy Attorney General

December 28, 1960
To: Kermit S. Nickerson, Deputy Commissioner of Education
Re: Thornton Academy

I have your request for an opinion of December 16, 1960, in which you
ask the following questions:

“1. Is there any way a contract academy could utilize the Maine
School Building Authority ?”

Answer:

Subsection V, Section 248, of Chapter 41, R. S. 1954, states
that the Maine School Building Authority may build and repair
school projects when the superintending school committee of any
town or the community school committee of a community school
district or the school directors of any School Administrative
District has certified the need therefor to the municipal officers of
the town for the procurement or addition of school buildings.

Under the present set up the Maine School Building Author-
ity may dea! with any administrative unit. The term “admin-
istrative” as defined in Section 236 of Chapter 41 includes munici-
pal and quasi-municipal corporations responsible for operating
public schools.

Under the provisions of the Maine School Building Authority
law and the procedures which have been set up to effectuate the
purposes, there is no machinery or authority for dealing with a
privately owned academy.

“2. Could a joint effort with the City of Saco for a gymnasium or
recreation center be eligible?”

Answer:

This question appears to be an attempt to avoid the inability
for the academy to deal directly with the Authority by bringing
in a city which, of course, could deal with the Authority in building
school buildings. In my opinion a recreation center would not be
eligible but a gymnasium, if a part of the school program, might
be eligible. The property would necessarily become the property
of the City of Saco under the terms of the lease agreement.
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“3. Is there any obstacle to getting Federal aid if the state can
classify a contract academy with its public schools?”

Answer:

To the best of my knowledge there is no Federal aid for school
construction at the present time. If this question is directed in
reference to the National Defense and Educational Act, I am not
sure what field you are specifically referring to and would not be
able to answer this question. If the question relates to Federal
aid for school buildings or capital expenditures, I would not be in
a position to hazard a guess as to what Congress might or might
not do.

“4. Would the state computation of subsidy, based on Saco’s pay-
ments of tuition, have any influence on the Federal position with Thornton
Academy ?”

Answer:
As I have stated in answer to question 3, I know of no Federal
law relating to aid to states for capital expenditures and therefore
could not hazard a guess as to what may or may not be in the law.

GEORGE A. WATHEN
Assistant Attorney General

December 29, 1960
To: Walter B. Steele, Jr., Executive Secretary of Maine Milk Commission
Re: Sale and Delivery of Milk on Land Owned by the United States Govern-
ment

We have your request dated October 4, 1960 for an opinion with re-
gard to whether or not the Maine Milk Commission has the power to
regulate the sale of milk in the Capehart housing project attached to Dow
Air Force Base at Bangor.

It appears to be the settled federal law that State Milk Commissions
retain jurisdiction over federal projects where exclusive jurisdiction over
the area in question has not been accepted by the federal government.
Pennsylvania Dairies, Inc. v. Milk Control Commission, 318 U. S. 261. In
this connection I have been in touch with the Department of the Air
Force in Washington and they have informed me in a letter of December
23, 1960 that federal jurisdiction has not been accepted by the United
States over the existing Capehart housing project located approximately
one mile northwest of Dow Air Force Base.

It is our opinion, therefore, that the Maine Milk Commission has the
power and authority to regulate the price of milk within this area. It
should be noted, however, that additional housing is planned on an area
immediately adjacent to the Base on Griffin Road and State Route No. 222.
No action has been taken to accept federal jurisdiction over this latter
housing area.

THOMAS W. TAVENNER
Assistant Attorney General
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MAINE CRIMINAL STATISTICS FOR THE YEARS
BEGINNING NOVEMBER 1, 1959 AND ENDING
NOVEMBER 1, 1960

The following pages contain the criminal statistics for the years be-
ginning November 1, 1959 and ending November 1, 1960.

Cases included:

The table deals with completed cases as well as cases pending at the
end of the year. Disposition of pending cases is left for inclusion in the
figures for the year in which it is finally determined. A case is treated as
disposed of when a disposition has been made even though that disposition
is subject to later modification. For example, if a defendant is placed on
probation, his case is treated as completed, even though probation may
be later revoked and sentence imposed or executed. No account is taken
of the second disposition.

Defendants in cases on appeal who have defaulted bail are treated as
pleading guilty.

Explanation of headings:
(a) Total means total number of cases during the year.
(b) Acquitted.

(¢) Nol pross. ete. includes all forms of dismissal without trial such
as nol-prossed, dismissed, quashed, continued, placed on file, ete.

(d) Pending.
(e) Plea of Guilty by Defendant.
(f) Includes convicted on plea of nolo contendere.

(g) Under sentence to fine only come cases where sentence is to fine,

costs, restitution or support provided there is no probation or sentence to
imprisonment.

(h) Includes cases of fine and imprisonment,
(i) Prison sentence only.

(j) Defendant placed on probation.
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1959




1959 ALL COUNTIES—TOTAL INDICTMENTS AND APPEALS

Convicted
Ac- Nol Plea Pro-
quit- pross. Pend- Plea not Fine & ba-

Dispositions Total ted etc. ing guilty guilty Fine Prison Prison tion
(a) (b) (©) (d) (e) () (h) 1) ()

0 B =

Totals............ 3006 77 909 235 1653 209 858 52 488 387
Artson............. 22 — 12 — 10 — — — 4 6
Assault & Battery.. 168 4 75 9 80 4 21 — 36 23
Breaking, Entering

& Larceny....... 382 4 135 15 223 9 — — 106 122
Drunken Driving... 496 26 73 51 316 56 274 12 45 15
Embezzlement. . . .. 25 — 7 7 11 — — — 3 8
Escape............ 23 — 4 3 16 — — — 16 —
Felonious Assault... 12 1 2 — 9 1 — - 6 3

- --Forgery, etc........ 152 — 46 23 83 — 20 — 23 40.
" Hunting Accident.. . 1 — = = 17 = 71 = e

Intoxication....... 123 1 36 16 67 4 35 10 23 2
Juvenile Delin-

quency.......... 19 1 8 — 10 1 1 1 3 5
Larceny........... 171 1 59 8 100 4 12 1 43 47
Liquor Offenses. . .. 66 — 31 5 29 1 17 6 — 7
Manslaughter... ... 18 2 8 - — 7 3 2 — 3 3
Motor Vehicle. . . .. 767 15 232 61 ~ 405 69 375 11 46 27
Murder. .......... 8 2 — — — 7 — — 6 —

1*

Night Hunting..... 87 8 21 2 49 15 46 9 —
Non-Support. .. ... 24— 8 6 10 — — — 5
Rape. ... ..ovve. 26 1 8 .1 9 5 —_— e — 9
Robbery.......... 34 1 3 1 27 3 — — 21
Sex Offenses....... 135 5 39 10 73 13 1 — 59 2
Miscellaneous. .. ... 247 5 102 14 118 13 53 2 31 40

*Guilty of Manslaughter

1959 ARSON—INDICTMENTS AND APPEALS

Totals. . .......... 22 — 12 — 10 — — — 4 6
Aroostook......... 1 — — — 1 — — — _ 1
Cumberland. ... ... 2 — — — 2 — _ — — 2
Hancock.......... 2 — 1 — 1 — — — — 1
Kennebec......... 1 —_ — —_— 1 — _— —_ 1 —
Oxford............ 2 — 2 — —_ - — — —

Penobscot......... 1 — 7 — 4 — — — 2 2
Waldo............ 1 — 1 — R — —_ — —_

Washington. . ..... 1 — 1 — —_ = — — — —
York. .. .......... 1T - = = 1 - - — 1 —
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1959 ASSAULT & BATTERY—INDICTMENTS AND APPEALS

Convicted
Dispositions Ac- Nol Plea Pro-
o quit- pross. Pend- Plea not Fine & ba-

Total - ted etc.- ing guilty guilty Fine Prison Prison tion
(a) b) (©) (d) (e) ® (@ (h) ® (€))

TFotals. '\ .....c... 168 4 75 9 73 11 21 —_ 36 - 23
Androscoggin. .. ... 14 — 11 — 3 — — — 2 1
Aroostook. .. .. PN 19 — 5 1 13 — 1 — 3 9
Cumberland. . ... ... 21 1 7 1 10 -3 2 —_ e 7 3
Franklin......: SN 7 — 3 — 3 1 2 — 1 1
Hancock. ......... 4 — 2 — 2 = 1 - = 1
Kennebec. . ... ... 12 — 2 —_ 10 — "2 —_ 6 2
Knox............. 2 — —_ 1 1 —_— — —_ — 1
Lincoln.......... 14 1 12 — —_ 2 1 — =t =
Oxford............ 4 — — 1 3 — 1 —_ 2

Penobscot......... 21 1 9 2 8 2 3 — 5

Piscataquis. ....... 3 — 2 1 _— = — —_ —_ —
Sagadahoc......... 3 — -3 — — — — — — —
Sbmerset. ......... 1 — 3 -1 - 5 2 3 — 3 1
Waldo .5 ...... . L9 — 5 _— 4 — 1 —_ 3 —
Washington. ...... 4 — — — 4 — — — 3 i1
York............. 20 1 11 1 7 1 4 — 102

1
1
1
3
1
g

1959 BREAKING, ENTERING & LARCENY—INDICTMENTS AND APPEALS

Totals............ 382 4 135 15 223 9 —_ — 106 122
Androscoggin. . . ... 47 — 17 1 29 — — — 11 18
Aroostook......... 33 - 9 4 20 — —_ —_ 28 12
Cumberland. ...... 67 2 14 — 46 7 —_ — 129 22
Franklin. . .... s 4 — 1 1 2 — — — — 2
Hancock.......... 11 — 1 1 9 — — — 6 3
Kennebec. ........ 33 — 10 — 23 — — s 12 11
Knox............. 8 — 4 3 1 — — —_ 1 -—
Lincoln........... 17 — 3 1 13 — — — 9 4
Oxford............ 19 — 14 — 5 — — — 1 4
Penobscot......... 19 — 2 4 13 — — — .6 7
Piscataquis........ 13 — 4 —_ 9 — — —_ 2 7
Sagadahoc. . 6 2 1 — 3 2 —_ _— 3 —
‘Somerset. . . 20 — 127 — 8 = = = g
Waldo. ........... 7 — 2 e 5 — — — 1 4
‘Washington....... 7 — 1 — 6 — —_ — 2 4
York............. 71— 40 — 31 — — —_ 7 24
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1959 DRUNKEN DRIVING—INDICTMENTS AND APPEALS

Convicted
Ac- Nol Plea Pro-
quit- pross. Pend- Plea not Fine & ba-
Dispositions Total ted etc. ing guilty guilty Fine Prison Prison tion
(a) (b) (©) @) (e) @ @ (h) (i) )
Totals............ 496 26 73 51 316 56 274 12 45 15
Androscoggin. .. ... 39 — 9 3 27 — 18 2 1 6
Aroostook......... 64 3 8 12 35 9 35 2 4 —
Cumberland. ...... 106 4 14 13 72 7 68 — 7 —
Franklin.......... 10 — 1 1 6 2 6 — 1 1
Hancock.......... 16 1 4 2 9 1 8 — 1 —_
Kennebec. ........ 42 2 3 2 30 7 28 —_ 7 —
Knox............. 11 — 3 2 6 — 6 — — —
Lincoln........... 9 1 2 2 2 3 2 2 —_ —_
Oxford............ 12 — 4 3 5 — 5 - —_— —
Penobscot......... 76 3 6 7 57 6 44 10 6
Piscataquis........ 12 — — 1 8 3 5 5 -_
Sagadahoc......... 8 4 1 2 —_ 5 1 — —_
Somerset.......... 9 — 2 1 5 1 5 — — 1
Waldo............ 11 1 1 — 7 3 3 4 2 —
Washington. ...... 16 1 2 —_ 11 3 9 1 3 —_
York............. 55 6 13 — 36 6 31 —_ 4 1
1959 EMBEZZLEMENT—INDICTMENTS AND APPEALS
Totals............ 25 — 7 7 11 — —_ —_ 3 8
Androscoggin. .. ... 2 — 1 — 1 — —_ —_ — 1
Cumberland. ...... 3 — —_ 1 2 — — — 1 1
Franklin.......... 3 — —_ 3 —_ — — —_ —_— —
Kennebec. ........ 1 — — —_ 1 — — — 1 —
Knox............. 1 — — 1 —_—— —_ _— —_ —_
Oxford............ 5 — 2 - 3 — — —_ — 3
Penobscot......... 7 — 4 1 2 — -_— — 1 1
Piscataquis........ 1 — - — 1 — —_ — —_ 1
Washington. . . .... 1 — — —_ 1 — — — — 1
York............. 1 — —_ 1 _ - — —_ — —
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1959 ESCAPE—INDICTMENTS AND APPEALS

Dispositions Total

Convicted
Ac- Nol Plea
quit- pross. Pend- Plea not Fine &

Pro-
ba-

ted etc. ing guilty guilty Fine Prison Prison tion

(a) (b) () (d) (e) @ (8 (h) (i) )
Totals............ 23 — 4 3 16 — —_ — 16 _
Androscoggin. .. ... 2 — —_ 2 - —_ —_ 2 —_
Aroostook......... 2 — —_ _ - _ — — —_—
Cumberland. ...... 6 — — — 6 — - — 6 —_
Hancock.......... 2 — — — 2 — —_ — 2 —
Knox............. 4 — 1 2 1 — —_ — 1 —
Somerset.......... 4 — — — 4 — — — 4 _—
Waldo............ 2 — 1 — 1 — — —_ 1 —_
York............. 1 — — 1 _ - — — — —

ASSAULT—INDICTMENTS AND APPEALS

Totals............ 12 1 2 e 9 1 — — 6 3
Aroostook......... 1 1 — — 1 — — — —
Cumberland. ...... 4 — 1 —_ 3 — e —_ 1 2
Knox............. 1 — —_ — 1 — —_— — 1 —
Lincoln........... 2 — — —_ 2 — — — 2 —
Penobscot......... 1 — — e 1 — — — — 1
Somerset.......... 1 — 1 — —_ — — — — —
York............. 2 — —_ 2 — —_— — 2 —_
1959 FORGERY—INDICTMENTS AND APPEALS
Totals............ 152 — 46 23 83 — 20 — 23 40
Androscoggin. ... .. 25 — 9 1 — —_ — 4 7
Aroostook......... 28 — 13 1 14 — — —_— 4 10
Cumberland. . ..... 36 — 7 29 — 20 _ —_ 9
Kennebec. ........ 13 — 6 — 7 — — — 3 4
Knox............. 5 — 1 3 1 — — — — 1
Lincoln........... 4 — — 1 3 — —_ — 2 1
Oxford............ 12 — 2 8 2 — — — — 2
Penobscot......... 17 — 5 1 11 — — — 9 2
Sagadahoc......... 1T — — 1 _ = —_— — — —_
Somerset.......... 1 —~ — 1 —_ — — — — —
Waldo............ 2 - —_ — 2 — — — 2
York............. 8§ — 3 2 3 — — —_ 1 2
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1959 HUNTING ACCIDENTS—INDICTMENTS AND APPEALS

Convicted
Ac- Nol Plea Pro-
quit- pross. Pend- Plea. not Fine & ba-

Dispositions ‘Total ted  etc. ing guilty guilty Fine Prison ‘Prison tion
(a) (b) (c) (d) (e) @ (8 (h) ) G)

1959 INTOXICATION-—INDICTMENTS AND APPEALS
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2
2
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w
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4
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i
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Androscoggin. . .... 13 —
Aroostook......... .6 ’
Cumberland. ... ... 16
Franklin.......... 5
Hancoek.......... 6
Lincoln. .......... 8
Penobscot......... 34
Piscataquis........ 2
Sagadahoc......... 2 —

7

6

2

6

[ =1
[ =1
I
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Somerset..........
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1959 JUVENILE DELINQUENCY—INDICTMENTS AND APPEALS

Totals. ........... 19 1 8 — 10 1 1 1 3 5
Androscoggin. ... .. 1 1 — — — 1 —_— — —
Aroostook......... 4 — 1 —_ 3 — — — 1 9
Cumberland. ...... 2 — 1 —_ 1 — 1 — _
Hancock.......... 2 — 1 — 1 — — — — 1
Kennebec......... 1 — —_ — 1 — — — — 1
Knox............. 2 — 2 — —_ — — — —
Piscataquis........ 1 — — — 1 — — — 1
Somerset.......... 1 — — —_— 1 — — 1 . _
Washington. .. .... 5 — — 2 — — 2 —_
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1959 LARCENY-—INDICTMENTS'AND APPEALS

Convicted

Ac-- Nol Plea
quit- pross. Pend- Plea not

Dispositions© ‘Total ted ‘etc. ing guilty guilty Fine Prison Prison tion

Fine &

Pro-
ba-

(ay (b) (c) (d) (e) (f) (8) (h) (i) (6}
Totals.............. 171 1 59 8 100 4 12 1 43 47
Androscoggin. . . ... 10 1 2 2 5 1 — _— B R |
Aroostook......... 15 — -8 — 7 — — s 5 2
Cumberland. ...... 36 — 7 2 25 2 6 —_ 15 6!
Franklin.......... 21 — 11 1 P9 — — — _ 9
Hancock.......... 4 — 1 — 3 — —_ — - -3
Kennebec. ........ 10 — 4 1 5 — -1 —_ —_— 4
Knox............. 3 — 1 1 1 — — — — 1
Lincoln........... 2 — —_ — 2 — — — L2 =
Oxford............ 6 — 2 4 — 2 — 1 1
Penobscot......... 23 — 8 1 13 1 1 — 5 8
Piscataquis........ 3 — 1 2 — — — 1 1
Sagadahoc......... 2 — 1 — 1 — — — — 1
Somerset.......... 6 — 2 s 4 — — 1 3 —
Waldo............ 9 — 2 —_ 7 — —_ — 2 5
Washington. .. .... 8 — 3 — 5 — 1 — 3 1
York............. 13 — 6 — 7 — — 2 4

1959 LIQUOR OFFENSES—INDICTMENTS AND APPEALS
Totals............ 66 — 31 5 29 1 17 6 s 7
Androscoggin. . . ... 5 — 4 — 1 — 1 — — —
Aroostook......... 16 — 5 2 9 — 5 — — -4
Cumberland. ... ... 14 — 8 3 3 — 2 —_— — 1
Franklin.......... 2 — — — 2 1 — —_ 1
Kennebec. ........ 7 — 3 —_ 3 1 3 1 —_ —_—
Oxford............ 5 — 2 — 3 2 — — .1
Penobscot......... 4 — 6 — 8§ — 3 5 — =
York............. 3 — 3 — — — — — —
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1959 MANSLAUGHTER—INDICTMENTS AND APPEALS

Convicted
Ac- Nol Plea Pro-
quit- pross. Pend- Plea not Fine & ba-
Dispositions Total ted etc. ing guilty guilty Fine Prison Prison tion

@ ® © @ @© ©® @ O @ (6))

Totals. . .......... 18 2

o]
I
g
W
[
l
w
w

Androscoggin. .. ...
Aroostook.........
Hancock..........
Lincoln...........
Penobscot.........

-

NN O CR RN
!
ool ol oe
I
T e
|
l
[ B QSR
[ I VI O

1959 MOTOR VEHICLE—INDICTMENTS AND APPEALS

Totals............ 767 15 232 61 405 69 375 11 46 27
Androscoggin. ... .. 64 5 25 3 30 6 29 — — 2
Aroostook......... 60 1 16 5 35 4 32 2 3 1
Cumberland. . .. ... 202 5 50 28 71 53 107 1 9 2
Franklin.......... 35 1 11 1 22 1 16 —_ 2 4
Hancock. ......... 16 — 6 3 7 @ — 4 — — 3
Kennebec. ........ 56 1 17 2 36 1 27 —_ 8 1
Knox............. 7 — 3 1 3 — 3 —_ _— —_—
Lincoln........... 14 — 1 — 11 2 6 4 3 —
Oxford............ 27 — 14 3 100 — 10 —_ — —
Penobscot......... 123 — 29 10 84 — 59 2 11 12
Piscataquis........ 7 — 1 1 5 — 3 _— 2 —
Sagadahoc......... 13 — 8 1 4 — 4 — — —
Somerset.......... 34 — 9 2 23 — 19 -_ 4 —_
Waldo............ 22— 6 — 16 — 14 —_ 1 1
Washington. .. .... 16 — 4 12 — 8 2 2 —
York............. 71 2 32 1 36 2 34 — 1 1
1959 MURDER—INDICTMENTS AND APPEALS
Totals............ 8 2 —_ — —_ 8 — — 6 —
Aroostook......... 1 — —_ — — 1*  — — 1 —
Cumberland. ...... 4 2 — — — 4 — — 2 _
Kennebec......... 2 — — —_ —_ 2 — —_ 2 —_—
Sagadahoc......... 1 — — — — 1 — — 1 —

*Guilty of Manslaughter
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1959 NIGHT HUNTING—INDICTMENTS AND APPEALS

Dispositions Total
(a)

Ac-
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(b)
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quit- pross. Pend- Plea
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not
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11959 RAPE—~INDICTMENTS AND. APPEALS

T Convicted
Ae-"  Nol Plea Pro-
; quit- pross. Pend: Plea not Fine & ba-
Dispositions Total ted etc.- ing guilty guilty Fine Prison Prison tion
: (@) (b) () (d) (e) ® (@ (h) () )
Totals. ........... 26 1 8 4 9 5 —_— — 9 4
Androscoggin. .. ... 1 — 1 — —_ — — — — —
Aroostook......... 6 — 3 —_ 1 2 —_ — 2 1
Cumberland. ...... 3 — — 2 1 — - — 1 —
Hancock.......... 2 — — — 2 — — _— 2 —_
Kennebec. ........ 4 — 2 1 1 — — 2 —
Knox............. 1 — — 1 — = — — — —
Oxford............ 2 1 1 — - 1 — — — —
Penobscot......... 2 — — — 2 — —_ —_ — 2
Sagadahoc......... 1 - —_ —_ 1 — — — 1
Somerset.......... 1 — — -— - 1 — — 1 —
Waldo. :.......... 1 — 1 — — — — e —
York..:.......... 2 — — 1 1 — — — 1 —
1959 ROBBERY—INDICTMENTS AND APPEALS
Totals. . .......... 34 1 3 1 27 3 — — 21 8
Androscoggin. ... .. 7 — 1 1 5 — — — 5 —
Cumberland. ...... 7 1 1 —_ 5 1 — — 3 2
Hancock.......... 1 — — _ 1 — — — t1- —
Kennebec. ........ 6 — — “ 4 2 — —_— 5 1
Penobscot......... 2 — — — 2 — — — 1 1
Piscataquis........ 1 — — —_ 1 — — — — 1
Washington. ...... 7 — — — 7 = — — 4 '3
3 — 1 — 2 — — — 2 —

York.............
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1959 SEX OFFENSES—INDICTMENTS AND APPEALS

T

L . Convicted
! Ac- Nol Plea Pro-
quit- pross. Pend- Plea not Fine & ba-

Disﬁositions ' Total ‘ted . etc. ing ‘guilty guilty Fine Prison Prison tion
(a) (b) " (0) (d) (e) & (@ (h) ) 1

Totals. . .......... 135 5 39 10 73 13 1 — 59 21
Androscoggin. .. ... 12 1 3 — 8 1 1 — 5 2
Aroostook......... 25 1 10 2 9 4 — — 11 1
Cumberland. ... ... 19 1 7 — 7 5 — — 11 —
Franklin.......... 5 — 2 — 3 — — — 1 2
Hancock. . ........ 3 2 — i — — — 1 —
Kennebec......... 10 1 2 ) 6 2 — — 4 3
Knox............. 4 —_ 4 — = — — — —
Lincoln. . ......... 1 — e — 11— — — — 1
Oxford... .... 9 — 4 1 4 — — _— 1 3
Penobscot.......... 20 — 4 — 16 — — — 11 5
Piscataquis........ 1 — — — 1 — — — 1 —
Sagadahoc......... 3 — 1 2 _ — — — — —
Somerset. . ........ 11 — 2 1 8 — — — 8 —
Waldo. ........... 3 — 1 — 2 — — — 1 1
Washington....... 4 — @ — e 4 — - — — 3 1
York............. 5 1 1 — 3 1 e —_ 1 2
i
i 1959 MISCELLANEOUS—INDICTMENTS AND APPEALS
| . .
| ;
Totals. ............ 247 5 102 14 118 13 53 2 31 40
Androscoggin. ... .. 17 1 8 1 7 1 2 —_— — 5
Aroostook. ........ 41 — 21 — 19 11 — 1 8
Cumberland....... 37 1 8 1 24 4 10 — 9 8
Franklin. . ........ 10 -1 5 1 3 1 .2 @ — — 1
Hancock........:. 7 1 2 1: 3 1 1 1 —_ 1
Kennebec. . ....... 11 1 3 1 6 ‘1 o — 6 —_
Knox. ... 1 — — 1 - =T = — —
14 — 8 1 3 2 3 1 — 1
7 — 4 — 3 = — — 3
Penobscot. . ....... 18 — 6 1 10 1 6 — 2 3
Piscataquis........ 3 — 2 — ) — — 1 —
Sagadahoc......... 9 — 4 3 - 2 — 1 — 1 —
Somerset.......... 21 — 9 1 10 1 9 — 2 —
Waldo. ........... 20 — 6 1 - 13 — 6 — 3 4
Washington. . ..... 13 — 6 — 7 1 — 3 3
York. . .l.......... 18 — 10 1 - 7 — 1 — 3 3
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06T

Bail Called,

1959 BAIL

Scire Facias

Scire Facias

Bail Collected

Cases and Scire Facias Continued for Scire Facias Pending at Cash Bail by County
COUNTIES Amounts Begun Judgment Cases Closed End of Year Collected Attorney
Androscoggin. .............. — —_— 1 —_ —_ e — e — _— — ——
Aroostook.................. — —_ — _— — e — = — — _— _
Cumberland. ............... 3 $ 3,500.00 — R — 3 $3,500.00 — —_ — _ _ —_—
Franklin................... — —_— — —_— — e — _ — _ —_— —_—
Hancock................... — e — o — e — ——— — —_— B — P
Kennebec................... —_ e —— —_ —_— — —_— _— —_— — —_— $6,381.40 —_—
Knox...................... —_ —_— — e —_— _ —_— e — _ _— _—
Lincoln.................... — —_ 1 § 400.00 — e — e 1 $ 400.00 e _
Oxford..................... 1 300.00 — —_ -—_ —_ —_ —_— — —_— 300.00 _—
Penobscot.................. 24 7,030.00 9  2,550.00 -_— _ 9 $1,055.45 — _ 30.00 $1,055.45
Piscataquis. .. .............. 4 1,700.00 — E— —_ —_— — —_ —_ R —_— ——
Sagadahoc.................. 3 450.00 — —_ —_— _— — _ —_ —_ — —
Somerset................... (Not Received)

Waldo..................... —_— —-— _— — —_— . . — —_— 2,200.00 —_—
Washington . . .............. —_ e — — — _— — —_— — — ——— —
York....ooo oo, 1 2,500.00 1 2,500.00 — —_— 1 200.00 1 2,500.00 e ——
Totals................. 36 $15,480.00 12 $5,450.00 3 $3,500.00 10 $1,255.45 2  $2,900.00 $8,911.40 $1,055.45




1959 LAW COURT CASES

County

Name of Case

Outcome

Androscoggin .....

Aroostook

Cumberland ..

DR

Kennebee ....ce00e

Knox ..... ceescsse
Lincoln .......... .

Penobscot ......c0e

Sagadahoc ........
Waldo .....
York ......

sesssses

Bussiere, Rosario A.

Judgment for Respondent.

Blanchard, Frederick Pending.

London, Donald F.
Osborne, Fred

Bagley, Clifford
Benson, Ralph E.

Davis, Frank C.
Field, Robert
Greenlaw, Stephen

Huff, Richard
Larrabee, Edward

Mottram, Robert H.

Rand, William D.
Ward, Richard N.

Trask, Daniel A.

Doak, Robert G.
Small, Fred T.
Fleming, George
Burbank, Fredith
Sanborn, John B.

Kaplan, Morton

Rowe, Richard W,

191

Pending.
Exceptions overruled.
Case remanded for trial.

Pending.

Appeal dismissed. Exceptions
overruled. New trial denied.
Pending.

Pending.

Appeal dismissed. Exceptions
overruled. New trial denied.
Pending.

Pending.

Appeal dismissed. Exceptions
overruled. New trial denied.
Pending.

Pending.

Exceptions overruled.
Judgment for the State.

Pending.
Pending.
Judgment for the State.
Pending.
Pending.

Not entered as Bill of Excep-
tions were not filed.
Pending.
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FINANCIAL STATISTICS, YEAR ENDING NOVEMBER 1, 1959

Cost of Support Paid Paid Fines & Costs Fines & Costs
COUNTIES Prosecution of Grand Traverse Imposed Collected
Superior Court Prisoners Jurors “Jurors Superior Court All Courts

Androscoggin.... ... ... $ 29,378.45 $ 36,624.61 $ 2,131.70 $14,224.80 $ 5,079.00 $ 58,267.67
Aroostook | " 4,090.92 36,304.30 1,696.20 10,882.80 10,419.26 125,519.63
Cumberland........... 67,992.17 106,516.99 2,368.60 12,529.50 15,829.71, - 163,566.88
Franklin.............. 4,097.40 8,021.20 405.80 1,074.65 3,457.95 - 8,048.50 — M.C.

MR s 5 7,417.80 — T.J.
Hancock....... e 1,738.53 6,176.38 918.00 5,337.80 3,123.03 33,315.80
Kennebec.. .. .. S 12,226.47 25,552.34 1,390.20 3,958.00 4,201.00 77,287.73
Knox...........o..... 887.96 1,171.56 760.00 380.00 2,376.00 2,376.00
Lincoln............... 4,336.17 ©712.10 1,20C.00 3,636 90 991.00 687.00
Oxford................ 2,883.87 1,821.82 857.20 4,552.00 2,140.92 35,350.58
Penobscot............. 19,096.97 30,567.69 2,355.00 7,226.20 21,796.18 134,894.59
Piscataquis. . ... . 804.60 3,542.96 465.20 832.60 1,130.70 10,830.80
Sagadahoc. . . .. - 16,369.68 6,044.68 1,282.60 7,244.80 2,340.96 24,995.92.
Somerset.............. 15,723.71 16,849.95 1,958.00 5,492.00 5,676.01 51,725.34
Waldo...,.....,..... . . 12,174.48 28,943.88 1,299.00 4,614.20 4,160.60, 33,063.30
Washington. .. .. ... .. % : 16,441.56 1‘;!,568,80 1,098.00 4,502.00 2;751.80: 33,522.75
York.......... R . + 16,023.03 29,555.56 2,570.00 11,021.50 7:742.50 189,486.08

Totals............ $224,265.97 $352,974.82 $22,755.50 $97,509.75 $93,216.62 $990,356.37
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1959 PETITIONS

TYPES OF PETITIONS GOVERNOR & COUNCIL LEGISLATURE STATE COURTS FEDERAL COURTS
Miscellaneous Total | Cases Outcome Cases | Outcome | Cases Outcome U.S.D.C.| Outcome U.S. |[Outcome
Supreme
Appeal from Decision of
Secretary of State...... 1 J/State
Habeas Corpus. ......... 19 10 |J/State (8) 8 Denied 1 Pending
Pet’r
Released (2)
Writ of Error............ 2 J/State (1)
Pending (1)
Writ of Error............ J/State (8)*
Coram Nobis............ 9 Pending (1)
Miscellaneous. . . . ....... 2 1 [Pet’r Released on 1 Denied
Parole
Education Cases
Declaratory Judgment. . . . 1 J/State*
Writ of Mandamus....... 2 2 Dismissed
Quo Warranto........... 2 A. G. Withdrew (1)
Denied (1)*
10 Taxpayers’ Suit....... 1 J/State*
*A ppeals
Miscellaneous. . . ........ 4 Withdrawn (1)
Denied (2)
Appeal denied
w/exceptions.
Returned to Supe-
rior Court for
further action. (1)
TOTALS........... 43 1 1 30 10 1

J/—Judgment for







1960




1960 ALL COUNTIES—TOTAL INDICTMENTS AND APPEALS

Ac-

Nol

Convicted

quit- pross. Pend- Plea

Plea

not

Fine &

Pro-
ba-

Dispositions Total ted etc. ing guilty guilty Fine Prison Prison tion
(@ () (@ d () ® @ ® ) (&)

Totals. ........... 2798 62 795 207 1658 138 804 43 532 355
Arson............. 11 1 1 4 5 1 — — 4 1
Assault & Battery.. 175 4 74 7 89 5 21 — 41 28
Breaking, Entering

& Larceny....... 371 1 87 23 259 2 1 — 143 116
Drunken Driving... 438 25 66 34 285 53 250 24 32 7
Embezzlement. . ... 14 — 7 1 4 2 — — 3 3
Escape............ 12 — —_ 2 10 — 1 — 9 —
Felonious Assault. . 15 — 3 3 7 2 — —_ 6 3
Forgery, ete........ 172 — 61 14 97 — 1 —_— 52 44
Hunting Accident. . 3 — — —_ 2 1 2 1 — —
Intoxication. ...... 125 1 32 5 87 1 58 2 19 8
Larceny........... 200 3 53 12 129 6 16 1 64 51
Liguor Offenses. . .. 35 1 15 2 17 1 13 2 — 2

1*
Manslaughter. .. ... 9 — 2 — 4 2 2 — 4 1
Motor Vehicle. . ... 626 7 205 47 . 358 16 329 5 21 12
Murder. .......... 8 — — 4 3t 1 — —_ 4 —
Night Hunting... .. 87 6 19 5 48 15 49 8 —_ —
Non-Support. .. ... 36 — 10 7 19 — — — 11 8
Rape............. 28 3 7 4 12 5 — — 13 1
Robbery.......... 38 3 10 2 20 6 — — 19 4
Sex Offenses....... 130 2 41 6 76 7 3 —_ 47 31
Miscellaneous.... .. 265 5 101 25 126 12 58 —_ 40 35
11
*Guilty of Negligent Homicide
1Plead Guilty to Manslaughter
fTurned over to Federal Authorities
1960 ARSON—INDICTMENTS AND APPEALS

Totals. ........... 11 1 1 4 5 1 — — 4 1
Androscoggin. ..... 1 — — — 1 — —_ —_ 1 —
Aroostook......... 1 — — 1 —_ = — — — —_
Hancock.......... 1 — —_ 1 _ = — — — —_
Knox............. 2 — — 1 1 — — — 1 —
Oxford............ 1 — — —_ 1 — — — 1 —
Penobscot......... 2 — — 1 1 — —_ —_ 1 —
Sagadahoc......... 1 — 1 - - — — — — —
Somerset. ......... 1 1 — — — 1 — — — —
Washington. . ..... 1 — — —_ 1 — — — — 1
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1960 ASSAULT & BATTERY—INDICTMENTS AND APPEALS

Convicted
Ac- Nol Plea Pro-
quit- pross. Pend- Plea not Fine & ba-
Dispositions Total ted etc. ing guilty guilty Fine Prison Prison tion

@ @B (© @@ (o) ® ® O [8Y] ()

Totals............ 175 4 74 7 89 5 21 — 41 28
Androscoggin. .. ... 8 — 6 1 1 — — — 1 —
Aroostook......... 31 1 14 — 15 2 2 — 11 3
Cumberland. ...... 29 — 13 1 15 — 1 _— 8 6
Franklin.......... 20 1 14 — 5 1 — — 3 2
Hancock.......... 4 — 1 — 3 — 1 — 1 1
Kennebec. ........ 12 — 6 — 6 — 1 — 4 1
Knox............. 6 — —_— 3 3 - 2 — 1 —
Oxford............ 6 — 3 — 3 — — —_ 1 2
Penobscot......... 18 — 7 — 11 — 1 —_ 5 5
Piscataquis........ 2 1 — —- 1 1 — — — 1
Sagadahoc......... 1 — — — 1 — — — 1 —
Somerset.......... 12 1 2 1 8 1 2 — 5 1
Waldo. ........... 10 — 4 — 6 — 4 — — L2
‘Washington. . ..... 6 — 1 1 4 — 3 — — 1
York............. 10 — 3 —_ 7 — 4 _ —_ 3

1960 BREAKING, ENTERING & LARCENY—INDICTMENTS AND APPEALS

Totals. . .......... 371 1 87 23 259 2 1 — 143 116
Androscoggin. . . ... 52 — 9 7 36 — — -— 31 5
Aroostook......... 46 — 14 2 30 1 — 8 21
Cumberland. ...... 61 — 4 1 55 1 —-— 35 21
Franklin.......... 1 — 4 —_ 7 —_ — 7 —_—
Hancock.......... 12 — 3 — 9 — — — 3 6
Kennebec......... 4 — 13 1 30 — — — 13 17
Knox............. 11 — 2 3 6 — —_ — 6 —
Lincoln........... 12 — 2 — 10 — — — 7 3
Oxford............ 22 — 7 5 10 — — — 4 6
Penobscot......... 32 — 9 2 21 — —_— — 8 13
Piscataquis........ 2 - 1 — 1 — — — — 1
Sagadahoc........ 5 1 4 — — — 2 2
Somerset. ......... 30 — 8 20 — — — 8 12
Waldo. ........... 4 1 3 — — 2 1
Washington....... 14 1 3 — 10 1 — — 7 3
York............. 13 6 — 7 — — 2 5
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1966 DRUNKEN DRIVING—INDICTMENTS AND APPEALS

Convicted
Ac- Nol Plea Pro-
quit- pross. Pend- Plea not Fine & ba-

Dispositions Total ted etc. ing guilty guilty Fine Prison Prison tion
(a) (b) (c) (d) (e) ) (8 (h) () [6)]

Fotals. . .......... 438 25 66 34 285 53 250 24 32 7
Androscoggin. .. ... 43 3 9 3 24 7 25 — 3 —
Aroostook......... 41 4 7 1 27 6 26 2 1 —_
Cumberland. ...... 84 3 14 7 57 6 53 2 3 2
Franklin.......... 12 1 4 1 5 2 5 — 1 —
Hancock.......... 14 1 2 2 8 2 6 2 1 —
Kennebec......... 42 2 5 2 30 5 24 5 3 1
Knox............. 14 — 1 4 8 1 6 1 2 —
Lincoln........... 5 — — -—_ 3 2 5 — — —
Oxford............ 10 — 2 — 6 2 5 1 1 1
2%
Penobscot. ........ 76 — 5 7 55 7 45 5 10 2
Piscataquis........ 5 — —_ 2 2 1 — 1 2 —
Sagadahoc......... 10 1 3 2 3 2 3 1 — —
Somerset.......... 14 2 2 2 8 2 5 — 2 1
Waldo............ 11 — — —_ 11 — 8 2 1 —_
Washington. . . .... 19 4 1 1 13 4 10 1 2 —
York............. 38 4 9 — 25 4 24 1 — —_
*Respondent Deceased
1960 Embezzlement—Indictments and Appeals
Totals............ 14 — 7 1 4 2 —_ —_ 3 3
Aroostook......... 4 — 3 — 1 — — — 1
Cumberland. ...... 1 — — — — 1 — — 1 —
Franklin.......... 3 — 2 — — 1 — — 1
Knox............. 1 — — 1 —_ = — —_ — —
Penobscot......... 2 — —_— —_ 2 — —_ —_ 2 —_
Waldo............ 3 — 2 — 1 — — — —
1960 ESCAPE—INDICTMENTS AND APPEALS

Totals. . .......... 12 — — 2 10 — 1 — 9 —
Androscoggin. . .. .. 1 — — — 1 — 1 — — —
Cumberland. . ..... 5 — — —_ 5 — — — 5 [
Knox............. 3 — — 2 1 — — —_ 1 —
Piscataquis........ 2 — —_ -— 2 — —_ —_ 2 —
Waldo............ 1 — — — 1 — — — 1 —
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1960 FELONIOUS ASSAULT—INDICTMENTS AND APPEALS

Convicted
Ac- Nol Plea Pro-
quit- pross. Pend- Plea not Fine & ba-

Dispositions Total ted etc. ing guilty guilty Fine Prison Prison tion
(a) (b) (c) (d) (e) 0 (® (h) () 4

Totals............ 15 — 3 3 7 2 —_ — 6 3
Aroostook . ........ 4 — 1 1 2 — _ — 1 1
Hancock.......... 1 — — —_— — 1 —_ — 1 —_
Lincoln........... 1 — —_ 1 — - — — — —
Oxford............ 1 — —_ — — 1 — —_ 1 —
Piscataquis. . ...... 1 — — 1 — — —_— _ 1
Sagadahoc......... 2 — — 1 — — — 1 —
Somerset.......... 2 - 2 —_ = _— —_ — _
Washington. .. .... 1 — — — 1 — — — — 1
York............. 2 - — — 2 — — —_ —

1960 FORGERY—INDICTMENTS AND APPEALS

Totals. ........... 172 — 61 14 97 — ) R— 52 44
Androscoggin. .. ... 17 — 8 3 6 — — — 3 3
Aroostook......... 26— 7 1 18 — — — 9 9
Cumberland. ...... 17 — 6 —_ 11 — — — 7 4
Hancock.......... 5 — — —_ 5 — — — 4 1
Kennebec......... 16 — 5 — 11 — — _ 3 8
Knox............. 7 — 4 2 1 — — — 1 —
Lincoln........... 5 — 2 — 3 — — — 2 1
Oxford............ 23 — 10 6 7 — — — 4 3
Penobscot......... 27 — 10 1 16 — — — 9 7
Piscataquis........ 2 — —_— — 2 — — — 1 1
Sagadahoc......... 3 — — — 3 — — 3 —
Somerset.......... 6 — 1 — 5 — 1 — 2 2
Waldo............ 3 — — —_— 3 — —_— 2 1
Washington....... 3 — —_ — 3 — —_ — — 3
York............. 12 — 8 1 3 — — — 2 1

1960 HUNTING ACCIDENT—INDICTMENTS AND APPEALS

Totals............ 3 — — - 2 1 2 1 — —
Lincoln........... 1 — — — 1 — 1 — — —
Oxford............ 1 — — — 1 — 1 —_ — —_

Piscataquis........ 1 — — — —_ 1 — 1 —_ —
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1960 INTOXICATION—INDICTMENTS AND APPEALS

Convicted
Ac- Nol Plea Pro-
quit- pross. Pend- Plea not Fine & ba-
Dispositions Total ted etc. ing guilty guilty Fine Prison Prison tion

@ (b)) (o) (@ (e) @ @ (b (i) a)

Totals............ 125 1
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Androscoggin. .. ... 11 —
Aroostook......... 12 —
Cumberland. ...... 17 —
Franklin..........
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Piscataquis........
Sagadahoc.........

!
TlamlTwlovwne
[

T e ]

—
b
o

=
2
(=]

—
—

I

|
l l
Flomllelolenlvon

N
B W W SR NN R e

l
(=N ]
I

=
°

8

=
-
[
—

1960 LARCENY—INDICTMENTS AND APPEALS

Totals............ 200 3 53 12 129 6 16 1 64 51
Androscoggin. . .. .. 26 — 5 —_ 21 — — — 10 11
Aroostook......... 9 — 3 — 6 — 9 . 3 1
Cumberland. ... ... 3 — 6 2 25 — 5 — 13 7
Franklin.......... 13 1 3 3 5 2 2 — 3 1
Hancock. ......... 9 — 4 -— 4 1 — — 4 1
Kennebec......... 21 — 4 — 17 — 2 — 6 9
Knox............. 3 — — 1 2 — — — — 2
Lincoln........... 9 4 2 3 — 1 1 — 1
Oxford............ 18 2 9 —_ 6 3 — — 4 3
Penobscot......... 14 2% 2 6 — 1 — 1 4
4
Piscataquis........ 8 — 2 1 5 — —_ -— 4 1
Sagadahoc......... 4 — 2 1 1 — — — — 1
Somerset.......... 16 — 1 —_ 15 — 2 — 9 4
Waldo. ........... 5 — 1 — 4 — — — 4 _
Washington. . .. ... 3 - - — 3 — 1 _ 9 _
York............. 9 — 3 — 6 —_— — — 1 5

*Turned over to Federal Authorities.
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1960 LIQUOR OFFENSES—INDICTMENTS AND APPEALS

Convicted
Ac- Nol Plea Pro-
quit- pross. Pend- Plea not Fine & ba-
Dispositions Total ted etc. ing guilty guilty Fine Prison Prison tion

@ G © @ @ @ @ (b M @

Totals. ........... 35 1 15 2 17 1 13 2 — 2
Aroostook......... 5 — 3 — 2 — 2 — _ —
Cumberland. ...... 7 — 3 — 4 — 4 — — —
Franklin.......... 1 1 — — — 1 — — — —
Hancock. ......... 1 — — — 1 — 1 — — .
Knox............. 1 — — —_ 1 — 1 — — —
Oxford............ 1 — 1 [ — — — — —
Penobscot......... 9 — 3 2 4 — 3 — —— 1
Piscataquis........ 1 — _— 1 — — 1 — —
Sagadahoc......... 2 — 1 —_ 1 — —_— 1 _— —
Somerset.......... 1 — 1 — _ — — — —_ —
‘Washington. ... ... 4 — 3 — 1 — 1 — — =
York............. 2 — — — 2 — 1 — — 1

1960 MANSLAUGHTER—INDICTMENTS AND APPEALS

Totals. ............... 9 — 2 — 5 2 2 — 4 1
Cumberland. ...... 2 - — — 2 — — — 2 —
Hancock. ......... 2 — 1 — 1* — 1 — — —
Kennebec. . ....... 1 — — — — 1 — — 1 —
Penobscot......... 2 — — 1 1 1 — 1 —
Somerset.......... 1 — 1 — _ — — — — —
Waldo. ........... 1 — — —_ 1 — — —_ — 1
*Guilty of Negligent Homicide.

1960 MOTOR VEHICLE—INDICTMENTS AND APPEALS
Totals............ 626 7 205 . 47 358 16 329 5 21 12
Androscoggin. . .. .. 41  — 21 — 19 1 19 — — 1
Aroostook......... 47 — 15 1 31 — 29 1 1
Cumberland. . ..... 128 3 44 12 66 6 63 1 2 3
Franklin.......... 32 — 7 1 23 1 21 2 1
Hancock.......... 15 — 9 2 4 — 4 — — —
Kennebec. . ....... 53 — 16 4 32 1 28 1 3 1
Knox............. 19 — 5 3 10 1 9 1 — 1
Lincoln........... 10 — 6 2 2 — 2 — —_ —
Oxford............ 32 — 11 — 20 1 21 — — —
Penobscot. ........ 120 — 32 17 71 — 60 1 7 3
Piscataquis........ 5 — 1 1 3 — 2 — — 1
Sagadahoc......... 13 — 2 1 10 — 7 1 2 —_
Somerset.......... 33 2 5 1 25 2 23 — 2 —
Waldo. ........... 20 — 3 _ 16 1 15 — 2 —
Washington....... 13 — 4 1 8 — 8 — — —
York............. 45 2 24 1 18 2 18 — — —
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1960 MURDER—INDICTMENTS AND APPEALS

Dispositions

Total
(a)

Convicted

Ac- Nol
quit- pross. Pend- Plea
ted etc.

by (o) (d) (e)

Plea
not

()

(8)

Fine &

ing guilty guilty Fine Prison

(h)

Pro-
ba-

Prison tion

(i)

()]

Androscoggin. .. ...
Aroostook.........

=]

N =N W

—_ — 4 3%

1%

2%

|
|
IHM'—

*Plead Guilty to Manslaughter.

1960 NIGHT HUNTING—INDICTMENTS AND APPEALS

Aroostook.........
Cumberland. . .....
Franklin..........
Hancock..........

Piscataquis........
Sagadahoc.........
Somerset..........

—
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1960 NON-SUPPORT—INDICTMENTS AND APPEALS

Totals............

Androscoggin. ... ..
Aroostook.........
Cumberland. ......
Franklin..........

Sagadahoc..... ...
Somerset..........
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1960 RAPE—INDICTMENTS AND APPEALS

Convicted
Ac- Nol Plea Pro-
quit- pross. Pend- Plea not Fine & ba-

Dispositions Total ted etc. ing guilty guilty Fine Prison Prison tion
(a) (b) () (@ (e) 63) (8) (h) i) [6)]

Totals............ 28 3
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Androscoggin. .....
Aroostook. ........
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1960 ROBBERY—INDICTMENTS AND APPEALS
Totals............ 38 3 10 2 20 6 — —
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Androscoggin. .. ...
Aroostook.........
Cumberland. . .....
Hancock..........
Kennebec.........
Lincoln...........
Penobscot.........
Somerset..........
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1960 SEX OFFENSES—INDICTMENTS AND APPEALS
Totals............ 130 2 41 6 76 7 3 —
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1960 MISCELLANEOUS—INDICTMENTS AND APPEALS

Convicted
Ac- Nol Plea Pro-
quit- pross. Pend- Plea not Fine & ba-

Dispositions Total ted etec. ing guilty guilty Fine Prison Prison tion
(a) (b) (c) (d) (e) & (@ (h) (i) [6))

Totals............ 265 5 102 25 126 12 58 —_ 40 35
Androscoggin. . .... 22 1 13 3 5 1 4 — 1 —
Aroostook......... 26 — 11 3 12 — 6 —_ 3 3
Cumberland. ...... 31 2 7 4 17 3 5 — 9 4
Franklin.......... 18 — 10 1 5 2 5 — 1 1
Hancock.......... 7 1 4 — 2 1 — — 2 —
Kennebec......... 20 — 8 2 8 2 1 — 3 6
Knox............. 8§ — 2 3 3 — 3 — — —
Lincoln........... 6 — 1 —_ 4 1 4 — — 1
Oxford............ 11 — 5 1 5 — 2 — —_ 3
Penobscot......... 35 1 1* 1 22 1 3 —_ 7 12
10
Piscataquis........ 4 — 2 — 2 — — — 2 —
Sagadahoc......... 8 — 2 1 5 — 4 — —_ 1
Somerset.......... 17 — 6 s 10 1 5 — 4 2
Waldo............ 19 — 5 3 1 — 6 —_ 5 —
Washington. ... ... 13 — 6 3 4 — 2 —_ —_ 2
York............. 20 — 9 —_ 1 — 8 — 3 —

*Turned over to Federal Authorities.
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1960 BAIL

Bail Called, Scire Facias Scire Facias Bail Collected
Cases and Scire Facias Continued for Scire Facias Pending at Cash Bail by County
COUNTIES Amounts Begun Judgment Cases Closed End of Year Collected Attorney
Androscoggin............... — —_ — _— o —_— — _ — _ _— _
Aroostook. ................. — —_— — —_— —_ _— —_ —_— — —_ _— —_—
Cumberland. ............... — o 2 § 400.00 — e 2 $ 400.00 — —_— $ 750.00 $1,150.00
Franklin................... — —_— —_ —_ — _— — —_— — — _ —
Hancock. ..........cooun... 2 $  800.00 4 _ = — e 3 $ 80000 —_— —_
Kennebec. . ................ 1 100.00 — — — — — —_ — —_ —_ _—
Knox...................... — _ — _ — —_— — _— —_ _— E— _
Lincoln.................... 2 700.00 — _ — —_ 1 100.00 — —- = _ _—
Oxford..................... —_ _ — —_ — —_ — —_— — E— _ —_—
Penobscot. . ................ 14 3,310.00 — —_— —_— —_— —_ —_— — — 457.00 —_—
Piscataquis................. 2 1,000.00 1 500.00 — _— — e 1 500.00 — —_
Sagadahoc.................. 3 2,400.00 3 2,400.00 — — 1 2,000.00 2 400.00 — 2,000.00
Somerset. ......... ... ... — _— — —_— — _— — _— — _ —_ _
Waldo. . ................... — b — —_ —_ —_— — _ — e _ _
Washington................. — —_— —_— —_— — —_ — —_— —_ —_— 1,425.00 _
York....ooooooiiiii 7 750.00 _— —_ —_ —_ 1 2,500.00 — —_ 175.00 —_—
Totals.................. 31 § 9,060.00 10 $3,300.00 — —_ 5 $5,000.00 6 $1,700.00 $2,807.00 $3,150.00




County Name of Case QOutcome
Androscoggin ..... Duguay, Vincent Ed- Pending.
ward
Aroostook ......... Wardwell, Gaylon L. Unknown.
Cumberland ....... Davis, Frank C. Exceptions sustained. New
trial ordered.
Field, Robert Pending.
Huff, Richard Pending.
Larrabee, Edward Conviction sustained.
Rand, William D. Conviction sustained.
Ward, Richard Demurrer sustained.
Complaint quashed.
Westbrook, City of  Pending.
Kennebee ......... Beck, Melvin W. Judgment for the State.
Knox ......... .... Bennett, Otto To be reported.
Tripp, George O., Jr. Pending.
Lincoln ........... Small, Fred T. Exceptions sustained.
Judgment arrested.
Piscataquis ....... Dinan, William L., Pending.
Jr.
Waldo ...... «.sseo Hale, Clayton Brooks Certified to Law Court.
Sanborn, John Pending.
York ..... «eeveees Couture, Reynald A. Appeal sustained. New trial

1960 LAW COURT CASES

granted.

Rowe, Richard W, Appeal denied. Exceptions 1
and 2 dismissed; and 3 and 4

overruled. Judgment for State,
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FINANCIAL STATISTICS, YEAR ENDING NOVEMBER 1, 1960

Cost of Support Paid Paid Fines & Costs Fines & Costs
COUNTIES Prosecution of Grand Traverse Imposed Collected
Superior Court Prisoners Jurors Jurors Superior Court All Courts
Androscoggin. . . ... $ 39,859.21 $ 35,986.57 $ 2,039.80 $17,287.60 $ 4,527.68 $ 53,375.10
Aroostook......... 5,421.66 29,870.83 1,319.40 10,033.80 10,374.17 136,334.49
Cumberland. . ... .. 56,388.21 100,943.95 1,448.80 10,700.50 35,275.12 131,107.52
Frapklin.......... 6,063.74 9,434.94 201.30 1,958.60 2,595.55 21,663.40
Hancock. . ........ 14,133.55 9,427.18 1,147.20 4,423.60 3,932.29 35,682.63
Kennebec. 14,713.93 26,100.47 1,274.00 5,058.10 5,210.00 71,299.39
Knox............. 1,284.80 11,579.75 940.00 648.00 2,561.00 22,663.50
Lincoln........... 3,461.56 929.00 1,022.50 3,303.50 2,286.00 2,286.00
Oxford............ 3,279.73 2,532.83 787.70 4,480.60 3,940.98 44,292 .14
Penobscot......... 13,856.80 29,130.50 2,015.40 9,017.10 17,305.83 173,654.24
Piscataquis. ....... 2,604.51 5,404.98 424.30 1,487.40 2,391.04 16,365.50
Sagadahoc......... 6,341.01 4,131.01 608.80 3,449.80 4,126.60 20,752.68
Somerset.......... 18,331.02 —_— 1,778.40 7,550.80 3,299.40 47,039.94
Waldo............ 14,173.72 26,505.54 494.40 3,561.00 9,545.37 31,652.85
Washington. ... ... 7,251.98 18,547.39 1,060.40 4,876.00 4,721.80 45,696.14
York.............. 17,792.07 34,939.88 2,166.00 7,026.22 6,109.90 97,013.57 (County)
77,549.40 (State)
Totals........ $224,957.50 $345,464.82 $18,728.40 $94,862.62 $118,202.73 $1,028,428.49
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TYPES OF PETITIONS

1960 PETITIONS

STATE COURTS

FEDERAL COURTS

Total | Legis- | Suits |Other, Outcome Cases Outcome U.S.C.A |U.S.D.C.|] U.S. Outcome
Miscellaneous lature | against Supreme
State Court
Appeal from Decision of Sec’y of
State............... ... .. .... 1 1 |J/State ; )
Writ of Certiorari................ 3 1 2 Denied (2)
With-
drawn (1)
Complaint, ete................... 1 1 Order
Affirmed *
Writof Error.................... 8 8 |Dismissed (1)
J/State (3)
Pending (2)
Sentence—
Recalled (1)
Vacated (1)
Writ of Error................. ... 19 19 |Dismissed (1)
Coram Nobis J/Plaintiff (1)
J/State (14)*
Pending (3)
Forma Pauperis.................. 4 2 [Denied (1) 1 1 Denied (2) *
Pending (1)
Habeas Corpus. . ................ 40 31 |Dismissed (1) 1 7 1 Denied (7) *
J/State (14) Pending (2)
Not Considered (2)
Pending (6)
Pet’r Discharged (4)
Withdrawn (4)
Writ of Mandamus............... 2 2 |J/State (2)
Miscellaneous . ................... 9 1 1 2 [Declined (1) 3 |Dismissed (1) 2 Denied (2)

J/Plaintiff (1)
License
Suspended (1)
Pending (1)

J/State (1)
Pending (1)
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TYPES OF PETITIONS

1960 PETITIONS (Continued)
STATE COURTS

FEDERAIL COURTS

Total | Legis- | Suits |[Other| Outcome Cases Outcome U.S.C.A|US.D.C.| US. Outcome
Education Cases lature |against Supreme
State Court

Declaratory Judgment......... ... 1 1 |J/State*

Writ of Mandamus............... 1 1 |J/Relators

Miscellaneous. . . . ............... 1 1 Pending

*Appeals

Miscellaneous. . .. ............... 9 4 |Denied (3) 5 Denied (3)

Pending (1) Granted (1)
Pending (1)
TOTALS............... . ... 99 1 2 2 72 2 17 3

J/—Judgment for



MEDICAL EXAMINERS’ REPORTS OF DEAD BODIES

Counties

Androsecoggin ... .oiiiiiiiiii i
Aroostook ... ...l i i
Cumberland ............ciiieiinnrnennnnn

Franklin .........0iiiiiiiiiiiiinneaneas

Oxford ......coviiiiiiiiiiiiii i
Penobscot ........coiiiiiiiiiiiii i,
Piscataquis .........cciiiiiiiiiiiriian.
Sagadahoc .......cociviiiiiiiiiiiiiiann.

SOmMerset ...ttt it

York .o e e

*No reports received.
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1959 1960
12 12
108 104
95 102
19 30
26 49
167 93
56 51
33 17
66 67
177 206
30 32
*

74 79

3

33 65
156 188
1,052 1,098
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