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ATTORNEYS-GENERAL OF MAINE, 1820-1946 

Erastus Foote, Wiscasset. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1820 
Jonathan P. Rogers, Bangor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1832 
Na(han Clifford, Newfield. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1834 
Daniel Goodenow, Alfred. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1838 
Stephen Emery, Paris. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1839 
Daniel Goodenow, Alfred.................................... 1841 
Otis L. Bridges, Calais. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1842 
W. B. S. Moor, Waterville................................... 1844 
Samuel H. Blake, Bangor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1848 
Henry Tallman, Bath. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1849 
George Evans, Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1853 
John S. Abbott, Norridgewock. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1855 
George Evans, Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1856 
Nathan D. Appleton, Alfred. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1857 
George W. Ingersoll, Bangor (died). . . . . . . . . . . . . . . . . . . . . . . . . . . 1860 
Josiah H. Drummond, Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1860 
John A. Peters, Bangor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1864 
William P. Frye, Lewiston. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1867 
Thomas B. Reed, Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1870 
Harris M. Plaisted, Bangor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1873 
Lucilius A. Emery, Ellsworth. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1876 
William H. McLellan Belfast. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1879 
Henry B. Cleaves, Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1880 
Orville D. Baker, Augusta. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1885 
Charles E. Littlefield, Rockland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1889 
Frederick A. Powers, Houlton. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1893 
William T. Haines, Waterville .............................. ·. 1897 
George M. Seiders, Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1901 
Hannibal E. Hamlin, Ellsworth . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1905 
Warren C. Philbrook, Waterville. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1909 
Cyrus R. Tupper, Boothbay Harbor (resigned). . . . . . . . . . . . . . . . . 1911 
William R. P.attangall, Waterville. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1911 
Scott Wilson, Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1913 
William R. Pattangall, Augusta. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1915 
Guy H. Sturgis, Portland.................................... 1917 
Ransford W. Shaw, Houlton. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1921 
Raymond Fellows, Bangor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1925 
Clement F. Robinson, Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1929 
Clyde R. Chapman, Belfast. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1933 
Franz U. Burkett, Portland.................................. 1937 
Frank I. Cowan, Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1941 
Ralph W. Farris, Augusta ......................... : . . . . . . . . . 1945 

DEPUTY ATTORNEYS-GENERAL 

Fred F. Lawrence, Skowhegan ......................... . 
William H. Fisher, Augusta ............................ . 
Clement F. Robinson, Portland ......................... . 
Sanford L. Fogg, Augusta (retired 1942) ................. . 
John S. S. Fessenden, Portland (Navy) .................. . 
Frank A. Farrington, Augusta .......................... . 
John G. Marshall, Auburn ............................. . 
Abraham Breitbard, Portland .......................... . 

1919-1921 
1921-1924 
1924-1925 
1925-1942 
1942-1942 
1942-1943 
1943 
1943-





ASSISTANT ATTORNEYS-GENERAL 

Warren C. Philbrook, Waterville...................... 1905-1909 
Charles P. Barnes, Norway ........... .'. . . . . . . . . . . . . . . 1909-1911 
Cyrus R. Tupper, Boothbay Harbor . . . . . . . . . . . . . . . . . . 1911-1913 
Harold Murchie, Calais. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1913-1914 
Roscoe T. Holt, Portland............................ 1914-1915 
Oscar H. Dunbar, Jonesport.. . . . . . . . . . . . . . . . . . . . . . . . . 1915-1917 
Franklin Fisher, Lewiston. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1917-1921 
William H. Fisher, Augusta. . . . . . . . . . . . . . . . . . . . . . . . . . 1921-1921 
Philip D. Stubbs, Strong. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1921-1946 

* Herbert E. Foster, Winthrop .................. ; . . . . . . 1925 
LeRoy R. Folsom, Norridgewock. . . . . . . . . . . . . . . . . . . . . 1929-1946 
Richard Small, Portland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1929-1935 

* Ralph M. Ingalls, Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . 1938-1940 
Frank J. Small, Augusta. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1934-1946 
Ralph W. Farris, Augusta .................... : ....... , 1935-1940 

.William W. Gallagher, Norway ......................... 1935-1942 
Richard H. Armstrong, Biddeford . . . . . . . . . . . . . . . . . . . . . 1936-1936 

* David 0. Rodick, Bar Harbor. . . . . . . . . . . . . . . . . . . . . . . . 1938-1939 
John S. S. Fessenden, Portland (enlisted Navy, 1942) .1938-1942, 1945-
Carl F. Fellows, Augusta. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1939-

* Frank A. Tirrell, Rockland . . . . . . . . . . . . . . . . . . . . . . . . . . . 1940-1940 
Alexander A. LaFleur, Portland (enlisted Army, 1942).. . 1941-1942 
Harry M. Putnam, Portland (enlisted Army, 1942)... . . . 1941-1942 
Julius Gottlieb, Lewiston. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1941-1942 
Neal A. Donahue, Auburn. . . . . . . . . . . . . . . . . . . . . . . . . . . 1942-
Nunzi F. Napolitano, Portland. . . . . . . . . . . . . . . . . . . . . . . 1942-
William H. Niehoff, Waterville....................... 1940-1946 

*1 Richard S. Chapman, Portland. . . . . . . . . . . . . . . . . . . . . . . 1942 
*1 Albert Knudsen, Portland. . . . . . . . . . . . . . . . . . . . . . . . . . . 1942 
*1 Harold D. Carroll, Biddeford . . . . . . . . . . . . . . . . . . . . . . . . . 1942 
* John 0. Rogers, Caribou. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1942-1943 

John G. Marshall, Auburn. . . . . . . . . . . . . . . . . . . . . . . . . . . 1942-1945 
Jean Lois Bangs, Brunswick. . . . . . . . . . . . . . . . . . . . . . . . . . 1943-
Henry Heselton, Gardiner ........................ ·. . . . 1946-
Boyd L. Bailey, Bath................................ 1946-

*Temporary Appointment. 

*1 Limited appointment to handle cases arising under R. S. 1930, 
Chapter 138, Sec. 31-33, without cost to the State of Maine. 
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To the Honorable 

STATE OF MAINE 

Department of the Attorney General 

Augusta, December 1, 1946 

The Governor and Executive Council 

In accordance with the requirements of the provisions of the 
Revised Statutes, I herewith submit my Report for the years 
1945 and 1946. 

RALPH W. FARRIS 

Attorney General 





REPORT 
In preparing and submitting herewith my report of the official 

business transacted by the Attorney General during the biennium 
beginning on January 1, 1945 and ending on December 31, 1946, I 
have considered the fact that it is neither practicable, nor do I 
deem it advisable, to incur the expense of publishing such minor 
and inconsequential transactions as do not contribute to the 
future administration of the State departments. I have there
fore covered only such legal matters as are contemplated .by 
Section 14 of Chapter 17 of the Revised Statutes. 

The tabulations following include the number of suits and 
actions in which the Attorney General appeared, in the various 
courts of the State, and all legal matters handled for the State 
and its agencies and departments. They do not include the 
many daily conferences with various State officials, boards and 
commissions, or the oral advice given them. Many letters were 
written in answer to questions involving the administration of 
municipal and plantation affairs. Copies thereof are on file in 
the office. 

The office of Attorney General also receives a great volume of 
letters from residents and non-residents of the State of Maine, 
asking legal questions involving private affairs, all of which were 
answered by referring the writers, unofficially, to the sources 
where the desired information could be obtained, or, in private 
litigation, by advising them to secure an attorney. 

The volume of legal matters is constantly increasing. The 
1945 Legislature added materially to the volume of business in 
the Attorney General's office. 

The Assistant Attorneys General have been legal advisers to 
the Commissions, boards, or departments to which they have 
been assigned, thus relieving the Attorney General and his 
Deputy of some of the burden that falls on them. 

LITIGATION 

In 1945, the State of Maine brought two suits against the York 
Utilities Company to recover excise taxes assessed by the State 
Tax Assessor for the years 1943 and 1944, and secured judgment 
in the Kennebec Superior Court against the defendant in both 
cases, in the sum of $2, 189.49 and $2,087.88, respectively, to
gether with interest. The York Utilities Company appealed the 
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cases to the Law Court. Opinion was handed down, February 
11, 1946, upholding the contention of the State, and the State 
recovered $6000 taxes which the defending company claimed had 
been illegally assessed. 

The legislature, in 1945, by a Resolve, Chapter 12 of the Re
solves of 1945., gave consent to the Kennebec Towage Company 
to bring an action against the State of Maine, and the Attorney 
General was directed to defend same in an action to recover 
damages to the tugboat SEGUIN, which collided on June 18, 
1940, with the abutment of the drawbridge across the Kennebec 
River between Richmond and Dresden. There was no limitation 
as to the amount that the plaintiff could recover in this suit. 
An action was brought against the State on August 14, 1945, in 
the sum of $10,000. The case was tried at the June term of the 
Superior Court of Kennebec County, 1946, and the jury awarded 
the plaintiff tugboat company a verdict of $5200. The case was 
appealed to the Law Court on exceptions and motion for new 
trial, and is now pending in that court. 

In January, 1945, Georgianna Boucher Gosselin, an inmate of 
the Reformatory for Women at Skowhegan, brought a petition 
for writ of habeas corpus against the superintendent of the Re
formatory. Hearing was had before a single Justice of the Supe
rior Court of Somerset County, and the Attorney General ap
peared at the hearing. The Superior Court Justice issued a writ 
of habeas corpus, but after a hearing on the writ, the presiding 
Justice dismissed the writ, to which the petitioner took exceptions 
and the Justice released the petitioner on bail from day to day, 
pending final judgment of the Law Court on her exceptions. The 
question was a constitutional one as to whether or not her deten
tion was unlawful, on the ground that she had been denied the 
equal protection of the laws in violation of the Fourteenth Amend
ment of the Constitution of the United States and in violation of 
Section 3 of Article I of the Constitution of Maine. The peti
tioner's attorney claimed that the sentence to the said Reforma
tory was discriminatory, because under the statute creating the 
Reformatory for Men, for a man convicted of the same offense, 
the same being a misdemeanor, the period of detention is limited 
to two years as a maximum, whereas the maximum for a woman is 
three years. The State contended that the statute fixing the terms 
at the Reformatory for vVomen at Skowhegan and the Reforma
tory for men at South Windham did not violate the Constitution of 
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the United States or the Constitution of the State of Maine, and 
that the legislature, under its police power, had a right to enact 
laws for the welfare of its inhabitants and that in enacting these 
provisions relating to the Reformatories for two classes of of
fenders, the legislature did not act arbitrarily or unreasonably 
in the classification set up in the statute complained of. This 
case was argued before the Law Court and was decided on De
cember 11, 1945, upholding the contention of the State. Since 
this case involved an alleged violation of the provisions of the 
Constitution of the United States, the petitioner appealed to the 
Supreme Court of the United States on February 15, 1946, and 
on April 20, 1946, the Supreme Court of the United States issued 
a per curiam dismissing the appeal for want of a substantial 
federal question, M~. Justice Douglas and Mr. Justice Rutledge 
dissenting. 141 Maine 412. 

This office has also handled many writs of error and petitions 
for writs of habeas corpus, seeking to release prisoners serving 
sentences in the State Prison and the State Reformatories, during 
the past biennium. . 

The Attorney General also appeared ex rel. for certain citizens 
of Portland against a mernber of the city council who refused to 
approve a warrant drawn on the city treasurer for the payroll 
for the wages and salaries of city employees and debts owed by 
the city, holding that an act of the legislature in 1945 was de
fective. Hearing was had before a single Justice of the Supreme 
Judicial Court, and he ruled that the legislation was valid, from 
which ruling exceptions were taken and· the case went to the Law 
Court. The Law Court held that the statute was valid and that 
the respondent was a member of the city council and should sign 
the warrant for the salaries and wages of the city employees. 
Exceptions of the respondent were overruled. 141 Maine 362. 

The Attorney General, during 1945 and 1946, appeared before 
the Senate and House Judiciary Committees of Congress to 
secure passage of a Resolution by Congress quitclaiming all right, 
title and interest to submerged lands three miles from the shore. 
Said Resolution was passed by both branches of Congress but 
vetoed by President Truman. Suit was instituted by the United 
States against the State of California, claiming title to said sub
merged tide lands off the shore of the State of California, and 
the Attorney General of Maine joined in the brief as amicus 
cunae. Sa:id case is now pending in the United States Supreme 
Court. 
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The Attorney General also joined on the brief of the Federal 
Power Commission, Petitioners vs. The Arkansas Power and Light 
Company, with the Attorney General of Arkansas; and he also 
appeared for the State of Maine on the brief for the States, as 
amicus curiae, in the beverage tax case of the.State of New York 
and Saratoga Springs Commission vs. The United States of America, 
which was argued in the United States Supreme Court. The 
case was decided against the State of New York. 

CRIMINAL CASES 

During the years 1945 and 1946 there have been an unusual 
number of homicides in the State of Maine. In 1945 this office 
prosecuted eight cases of murder and nineteen cases which ended 
in conviction of manslaughter or convictions on pleas of guilty 
to manslaughter. In 1946 eight murder cases and twenty man
slaughter cases came up for investigation and prosecution by 
this office. 

In three murder cases, the respondents entered pleas of guilty, 
without trial, which is something unusual in Maine jurisprudence. 
However, the State's evidence was taken out and a record made 
for future reference in case of pardon petitions. 

This office has brought suit in the name of the State to recover 
the penal sum of bonds under Chapter 57, Section 46, of the 
Revised Statutes, on violations of licensees of the State Liquor 
Commission, and has successfully collected $8209.35, which qas 
been turned over to the State Treasury during the fiscal year of 
1945-46, and does not accrue to the appropriations of this de
partment. 

BAXTER ST ATE PARK 

The Attorney General is one of three members of the Bax"ter 
State Park Authority, by virtue of his office. The Authority has 
had several meetings, and the Attorney General personally visited 
the Park with the other members of the Authority last year to 
secure first-hand information in regard to conditions in the Park. 

Governor Baxter has made several more gifts of land in the 
neighborhood of Mount Katahdin, and the same have been 
accepted by the 1945 Legislature. 

The department has also approved 530 corporations during 
the fiscal year, 1945-46. 
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PERSONNEL 

Philip D. Stubbs1 Esquire, who was re-appointed Inheritance 
Tax Commissioner when I assumed office, retired on May 21, 
1946, after twenty:-five years' service, and Boyd L. Bailey of 
Bath was appointed Inheritance Tax Commissioner in his place. 

Frank J. Small, Esquire, who had also served in the Inheritance 
Tax Division, for twelve years, retired under the Employees' 
Retirement System on June 30, 1946. No Assistant was ap
pointed to take his place. 

LeRoy R. Folsom, Esquire, who had been an Assistant At
torney General assigned to the Department of Health and Wel
fare since November 5, 1929, retired on July 6, 1946, and Miss 
Jean Bangs has since been carrying on the duties of legal adviser 
to that department and also to Institutional Service, without the 
aid of an assistant. 

On assuming office I appointed John G. Marshall, Esquire, an 
Assistant Attorney General assigned to the Unemployment Com
pensation Commission. On December 10, 1945, Mr. Marshal] 
resigned to take up his duties as Mayor of Auburn, and John S. 
S. Fessenden, Esqui~e, who had returned from naval service, on 
the same day assumed his old position as Assistant Attorney 
General assigned to that Commission. 

On March 13, 1946, William H. Niehoff, Esquire, who had 
been re-appointed Assistant Attorney General assigned to the 
State Liquor Commission, resigned to devote his time to the 
practice of law, and Henry Heselton, Esquire, was appointed an 
Assistant Attorney General and assigned to the Liquor Commis
sion to take Mr. Niehoff's place. 

These are the only changes in personnel in this office during 
the biennium. 

My Assistants and clerical staff ably and untiringly performed 
their duties and gave me their undivided loyalty and cooperation, 
for which I am grateful. 

I extend to you the service and full cooperation of myself and 
my entire staff during the 1947 session of the legislature, at which 
time so many matters of great importance will be consid~red. 

Respectfully submitted, 

RALPH W. FARRIS 
Attorney-General 
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INHERITANCE TAXES 

.July 1, 1940 July 1, 1941 July 1, 1942 July 1, 1943 July l, 1944 July 1, 1945 
to to to to to to 

.June 30, 1941 
Total Receipts from Resident 

June 30, 1942 June 30, 1943 June :30, 1914 .June 30, 1945 June 30, 1946 

Estates .................. $513,496.43 $649,282.91 $829,676.28 $752,337.99 $828,304.52 $853,935.19 

Total Receipts from Non- > ..., 
resident Estates ........... 29.12 None· 576.62 424.37 383.84 None 

..., 
0 

Total Receipts from Resident :::0 
and Non-resident Estates .. $513,525.55 $649,282.91 $830,252.90 $752, 762.:rn $828,688.36 $853,935.19 z 

C!:I Total Number of Resident ,-< 
Estates .................. 1119 1206 1123 1201 1166 1222 ~ 

C!:I 
Total Number of Non-resident z 

Estates .................. 2 None 14 8 2 None C!:I 
:::0 
> 

Total Number of Resident Es- t'"' 
r}i 

tales paying $5,000 or more :::0 Tax ..................... 18 15 27 24 19 26 C!:I 
"O 

Total Receipts from Resident 0 
:::0 

Estates paying $5,000 or ..., 
more .................... $181,687.06 $281,651.36 $436,0-16.69 $271,330.11 $278, 134.56 $321,036.67 

Total Receipts from Resident 
Estates paying less than 
$5,000 ................... $331,809.37 $367,631.55 $393,629.59 $478,007.88 $550,169.96 $529,898.52 
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WORKMEN'S COMPENSATION CASES 

15 

Total amounts paid in various departments during 1945 

No. Compensation Medical 
Cases Paid Paid 

Accounts and Control .............. 2 $33.00 
Adjutant General ................. 16 $1,290.07 446.21 
Agriculture ................. ." ..... 5 28.15 
Aroostook State Normal School ..... 
Attorney General. ................. 
Auditor .......................... 
Augusta State Hospital ............ 1 1,113.00 
Bangor State•Hospital ............. 2 191.75 13.55 
Bureau of Purchases ............... 1 
Central Maine Sanitorium .......... 1 43.50 
Education ........................ 3 923.65 35.50 
Forestry Service ................... 6 225.00 243.35 
Health and Welfare ................ 3 30.50 
Highway Commission .............. 140 28,137.46 11,761.56 
Inland Fisheries and Game ......... 16 138.08 1,321.87 
Labor and Industry ............... 
Library .. · ........................ 1 8.00 
Liquor Commission ................ 2 185.20 602.50 
Military and Naval Children's Home. 3 690.71 24.00 
Pownal State School. .............. 4 340.00 
Sea and Shore Fisheries ............ 1 614.00 
State Park Commission ............ 
State Police ...................... 13 57.00 330.04 
State Prison ...................... 1 28.05 
State Reformatory for Men ......... 1 42.00 182.50 
State Reformatory for Women .. , ... 2 5.00 
State School for Boys .............. 1 1,880.26 240.25 
State School for Girls .............. 4 41.10 72.75 
Supt. of Public Buildings ........... 9 323.20 169.15 
Unemployment Comp. Commission .. 1 484.64 151.00 
Western Maine Sanatorium ......... 3 134.06 10.00 

Tdtal amounts paid in various departments during 1946 (11 months) 

Accounts and Control ............. . 
Adjutant General ................ . 
Agriculture ...................... . 
Aroostook State Normal School .... . 
Attorney General ................. . 
Auditor ......................... . 
Augusta State Hospital ........... . 
Bangor State Hospital ............ . 
Bureau of Purchases .............. . 
Central Maine Sanatorium ........ . 

2 
6 
4 

1 
2 
1 
1 

$2,372.67 
105.00 

273.00 
689.55 

$8.00 
233.65 
102.50 

8.00 
100.00 
131.20 
24.50 
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No. Compensation Medical 
Cases Paid Paid 

Education ........................ 3 952.14 547.40 
Forestry Service ................... 6 173.65 
Health and Welfare ................ 1 11.00 
Highway Commission .............. 188 34,326.29 12,391.02 
Inland Fisheries and Game ......... 28 567.00 1,459.54 
Labor and Industry ............... 
Library .............. :· .......... ·. 
Liquor Commission ................ 5.00 32.00 
Military and Naval Children's Home. 626.14 53.00 
Pownal State School. .............. 5 
Sea and Shore Fisheries ............ 318.00 
State Park Commission ............ 2 9.00 
State Police· ...................... 17 300.00 864.93 
State Prison ...................... 
State Reformatory for Men ......... 4 62.50 
State Reformatory for Women ...... 1 44.00 
State School for Boys .............. 1 1,008.00 17.00 
State School for Girls .............. 2 327.00 296.43' 
Supt. of Public Buildings ........... 9 41.50 
Unemployment Comp. Commission .. 3 464.48 149.00 
Western Maine Sanatorium ......... 30.54 
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OPINIONS 
January 25, 1945 

To Fred M. Berry, State Auditor 

1. I have your memo of January 19, 1945, asking if, in my opinion, the 
State Auditor has the legal authority to make an examination of accounts 
kept in probate courts. Assuming that you mean accounts kept by the 
Registers of Probate, it is my opinion that he has. 

The next question is, "Does the State Auditor have the legal authority 
to proceed further than the court by making examinations of the account 
kept by administrators and executors appointed by the court?" In 
answering that question, my opinion is, No, for the reason that the general 
powers and duties of the Department of Audit are set forth in §3 of Chap
ter 16, which provides that the department is to perform a post-audit of 
all accounts and other financial records of the state government, or any 
department, or agency thereof; and, the office of State Auditor being a 
statutory office, the department should confine its duties to the specific 
powers conferred by the legislature. 

2. The next question is: "Does the State Department of Audit have 
the authority to make examination of accounts handled by creditors as 
well as public administrators." My answer to that question is, No. 

You will note that under §3 of Chapter 16 of the Revised Statutes of 
1944, subdivision IV, which is the amendment made by the Public Laws 
of 1941, Chapter 27, the Department of Audit was empowered to perform 
post-audits for the clerks of superior courts, judges and recorders of 
municipal courts, trial justices and probation officers; but no mention was 
made of the registers of probate. However, the department has been per
forming a post-audit of the registers of probate in all counties, and I feel 
that your department has sufficient authority under subdivision I of §3~ 
as the probate court is an agency of the State government. 

To Fred M. Berry, State Auditor 

RALPH W. FARRIS 
Attorney General 

February 6, 1945 

... In accordance with Chapter 16, Section 4, of the Revised Statutes. 
of 1944, the _State Auditor, if he shall find in the course of his audit, evi
dence of illegal transaction, shall forthwith report such transaction to the· 
Governor and the Attorney General. · 

In the case at hand, I believe it is your duty to notify any delinquent 
county officer who has not kept a satisfactory record of his fees and has 
failed to pay them to the county treasurer, as provided by law; and if he 
still refuses to comply with the law, you may notify my office, and I will 
take the matter up with the delinquent county officer and see if the law 
cannot be complied with, or ascertain the reason why. 

RALPH W. FARRIS 
2 Attorney General 
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February 6, 1945 
To Fred M. Berry, State Auditor 

I have your memo of February 6th asking for further advice in regard 
to the word "agency", as contained in §3, Part 1, of Chapter 16 of the 
Revised Statutes of 1944, which reads as follows: 

" .. to perform a post-audit of all accounts and other financial 
records of the State government, or any department or agency 
thereof." 

You will note that there is a comma after the word "government," and 
the words "or any department or agency thereof" mean any department 
or agency of the State government. The words "agency of the State of 
Maine" in this sense mean municipal corporations, which include cities, 
towns, counties, taxing districts, and other sub-divisions of a State erected 
for the purpose of government or administration. 

The State Auditor is not authorized by law to audit the private accounts 
of individuals or corporations that file returns to the State from various 
sources, because if he were, there would be no end of trouble and expense, 
and in fact any such law authorizing the State Auditor to audit private 
accounts would be unconstitutional. Your predecessor in office appeared 
before the Judiciary Committee during the session of the 1943 legislature 
and asked for an amendment to this statute suthorizing him to audit 
private accounts, where certain persons and corporations werre obliged 
to make returns to the State in accounting for fees, inheritance taxes, etc., 
and the legislature, for constitutional reasons, refused to confer this power 
upon the then State Auditor. 

RALPH W. FARRIS 
Attorney General 

February 8, 1945 

To Captain Laurence C. Upton, Acting Chief, Maine State Police 

We have your memorandum of January 24th, which .. relates to the 
propriety of attaching to a semi-trailer a disabled tractor and hauling it 
from Bangor to Waterville for repairs. The hauling vehicle was a tractor 
and semi-trailer combination, and the entire unit was more than 45 feet 
in length. 

We think that the acts stated by you are prohibited and are violative 
of the statute (Chapter 19, §15-III). We interpret the provision to mean 
that not only is the length of the vehicle or combination of tractor and 
:Semi-trailer not to exceed 40 feet in length over all (now 45, by executive 
order), but not more than 1 trailer may be attached to a motor vehicle, 
irrespective of the length of the combined unit. Thus the attachment, 
in the case under consideration, of a damaged or disabled tractor behind 
the semi-trailer to be hauled over the highway is prohibited by this 
provision. 

ABRAHAM BREITBARD 
Deputy Attorney General 
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February 12, 1945 
A. M. G. Soule, Chief of the Division of Inspection, 
Department of Agriculture 

I have your letter of February 8th requesting an opinion concerning 
the provisions of Section 88, Chapter 34, R. S. 1944, and Section 91 of the 
same chapter. 

On the statement of facts relating to violation of same, it is my opinion 
that Mr. *****. of Ipswich, Massachusetts, would come within the pro
visions of Section 91 of Chapter 34, and if he was found guilty in the 
municipal court, it would constitute a conviction for violation of this 
statute. 

In regard to the question raised, whether it would be possible to issue 
a. certificate to some other party to legalize the shipment of clams in 
interstate commerce, I will say that it would, and Mr. ***** would be 
permitted to ship clams as agent of the licensee or certificate holder. 

RALPH W. FARRIS 
Attorney General 

February 12, 1945 

To Lucius D. Barrows, Chief Engineer, State Highway Department 

I have your memo of February 9th, asking for an interpretation of 
Chapter 269, P. L. 1943, which as now Section 5 of Chapter 137 of the 
Revised Statutes of 1944 and which relates to the collection and disposal 
of fines and costs in criminal cases. This section reads in part: 

"The county treasurer, upon approval of the county commissioners, 
shall pay to the state, town, city, or persons any portion of the fines, 
costs, and forfeitures that may be due." 

It is my opinion that it was the intention of the legislature that the 
.county should reimburse the State Highway Commission for the services 
of State Police officers for making arrests on highway violations. It 
seems to me that the statute is quite clear on this matter, except the 
words "upon approval of the county commissioners." I understand that 
some county commissioners have not approved the payment of some of 
the fees due the State Highway Commission for services of the State 
Police officers for making arrests for highway violations. Of course, if 
the county commissioners do not approve the payment of these costs, the 
county treasurer cannot pay them over to the State. 

It is my understanding that some of the county commissioners are 
approving of the payment to the State Highway Commission of these fees 
of State Police officers, whether or not they are collected by the court; 
and some county commissioners have not been approving these bills, 
where they have not been collected as costs by the courts. There is no 
provision in the statute that compels the county commissioners to approve 
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these bills. However, I feel that it is their duty to approve all bills for 
costs under this statute, whether or not these costs have been collected, 
because the services have been rendered by the officers and the State 
Highway Commission should be paid, the same as a constable or city 
police officer. 

An amendment to Section 123, Chapter 29, R. S. 1930, by Chapter 269, 
P. L. 1943, provided that arresting officers or aids or witnesses in any 
criminal case "shall be entitled to the same fees as any sheriff or deputy. 
Such fees shall be taxed on a bill of costs and shall accrue to the treasurer 
of state." 

RALPH W. FARRIS 
Attorney General 

February 12, 1945 

To Joseph H. McGillicuddy, Treasurer of State, and 

David H. Stevens, State Assessor 

Your memo of February 12th at hand, relating to §§78-83 inclusive of 
Chapter 14 of the Revised Statutes of 1944, and asking the following 
question: 

"Whenever the state fails to collect state, county, and forestry dis
trict taxes, should the county taxes, plus interest, be paid to the 
county, and is it permissible to charge off state, county and forestry 
district taxes whenever title to lands assessed for these taxes has come 
to the State of Maine? 

"It is understood that if county taxes are charged off, a record of 
such taxes will be maintained in a memorandum ledger and whenever 
lands on which such taxes are assessed. are sold, then the county will 
receive payment for the taxes plus interest or a proportionate amount 
of taxes plus interest, provided the land is sold for less than the total 
amount of taxes, interest and cost." 

The last paragraph of Section 79 of said chapter provides as follows: 

"Proceeds of any tax sales under the provisions of this section shall 
be credited by the treasurer of state to the several accounts of state, 
county, and forestry district taxes, interest, and cost of advertising." 

It is my opinion that the county taxes should be credited to the county, 
and the county should be paid when the lands involved in the tax deeds 
are sold. However, as the State has acquired title to the lands included 
in these tax deeds, and the State and forestry district taxes are taken 
care of, it is permissible to charge off these back taxes, provided the county 
is taken care of, as provided in the second part of your question. 

RALPH W. FARRIS 
Attorney General 
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February 13, 1945 

To J. J. Allen, Controller 

We have your memo of January 23rd, which is as follows: 

"Chapter 40, Section II of the Revised Statutes of 1930, Chapter 27. 
Section 53, R. S. 1944) provides that the Department of Agriculture 
pay indemnities on cattle condemned for Tuberculosis out of any 
moneys appropriated by the Legislature for that purpose up to 
$200.00 for cattle with a pedigree recorded or recordable, and $100.00 
for cattle which have no recordable pedigree. Subsequent to the 
passage of this law there was created an act to provide for the issuance 
of State of Maine Agricultural bonds for the eradication of Bang's 
Disease and other contagious diseases. (Chpater 254, P. L. 1941.) 
"This act provides for the Commissioner of Agriculture to set up 
a program from the proceeds of such bond sales f qr the eradication 
of Bang's Disease and other contagious diseases under the powers 
vested in him by Chapter 40 of the Revised Statutes as amended, 
and by Chapter 297 of the Public Laws of 1933. 

"Chapter 297 of the Public Laws of 1933 provides for indemnities 
for cattle condemned for Bang's ·Disease up to $20.00 for a grade 
animal and $50.00 for a registered pure bred animal. As the money 
now being expended by the Department of Agriculture for indemni
ties on cattle condemned for contagious diseases is all derived from 
the proceeds of the bond issue for the eradication of Bang's Disease 
and other contagious diseases, we are wondering if the indemnities 
specified in Chapter 40, Section II, still apply." 

Answer. We understand that since the enactment of Laws of 1941, 
Chapter 254, no appropriation has been made by the legislature for the 
payment of indemnities of cattle affected with tuberculosis. Section 6 
of the above law provides: 

"Disbursements of bond proceeds. The proceeds of such bonds shall 
be expended under the direction of the commissioner of agriculture 
who shall immediately set up a program for the eradication of Bang's 
disease and other contagious diseases under powers vested in him by 
chapter 40 of the revised statutes, as amended, and by chapter 297 
of the public laws of 1933." 

We think that the Commissioner of Agriculture by the above provision 
is authorized to pay these indemnities from the proceeds of, the bonds 
issued thereunder. As to the amount to be paid, we find no change in 
any of the provisions, nor evidence of any intent to do so; hence the in
demnities for cattle with tuberculosis condemned and ordered destroyed 
are to be paid in accordance with Section 53 of Chapter 53 of Chapter 27, 
Laws of 1944. See also Rule 14 pertaining to livestock sanitation issued 
by the Department of Agriculture (Division of Animal Industry.) 

ABRAHAM BREITBARD 
Deputy Attorney General 
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February 15, 1945-

To Fred M. Berry, State Auditor 

I have your memo of February 12th relating to the provisions of the
last paragraph of Section 1, Chapter 216, P. L. 1931, "AN ACT relating 
to the Administration of the State." The Public Laws of 1931 were re
pealed at the special session of the 9lst Legislature under Legislative
Document 934; but this provision was excepted from the repealing act 
in said bill. 

It is my opinion that the Board of Bar Examiners is not the judiciary,. 
nor is the Revisor of Statutes the legislature. The members of the Board 
of Bar Examiners are appointed by the Governor on the recommendation 
of the Chief Justice, under the provisions of Section 1, Chapter 93, R. S. 
1944, while the Revisor of Statutes is appointed by the Governor with the 
advice and consent of the council, under the provisions of Section 1, 
Chapter 10, R. S. 1944. " 

It is my opinion that the provisions of this law of 1931, which you 
cited in your question, do not apply to those two departments, which 
you are authorized to audit under Section 3 of Chapter 16, R. S. 1944~ 

RALPH W. FARRIS 
Attorney General 

February 20, 1945 

To J. A. Mossman, Commissioner of Finance 

I have your memo of February 19th asking my opinion as to the effect 
of the proposed amendment contained in L. D. 162, "AN ACT Relating 
to State Trust Funds," which is now before the committee on appropria
tions and financial affairs. 

It is my opinion that this proposed amendemnt will not affect the in
vestment of trust funds under Section 14 of Chapter 15 of the Revised 
Statutes of 1944. It would not prevent compliance with the provisions 
of the original trust regarding investment of said trust funds. I cannot 
see how the State might be liable to lose these funds to the heirs of the 
donors. In looking over the Report on the Trust Funds of the State of 
Maine prepared by my predeces:;;or in office, which recently came to my 
desk, I have been unable to find any restrictions on investment of trust 
funds that would cause the State to lose any part of said trust funds, in. 
case this proposed amendment becomes law. 

RALPH W .• FARRIS 
Attorney General 
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February 22, 1945 
To Fred M. Berry, State Auditor 

I have your memo of February 22d relating to the duties of the State 
Auditor under the provisions of Chapter 16, Section 3, of the Revised 
Statutes of 1944, requesting my opinion in regard to Section 18 of Chap
ter 77 of the Revised Statutes of 1944, which concerns the licensees' keep
ing records under the State Racing Commission Law, as it applies to 
"agencies of the state government." 

It is my opinion that the records of persons, associations or corpora
tions conducting races under the provisions of this section are not subject 
to an audit by the State Auditor; but the State Racing Commission is 
a State . agency in my opinion and its accounts are subject to a post
audit by your department. 

RALPH W. FARRIS 
Attorney General 

February 26, 1945 
To Harry V. Gilson, Commissioner of Education 

I received your memo of February 14th with letter attached which you 
had received from the Federal Works Agency, pertaining to the alloca
tion of Lanham Act funds to the town of Kittery. Also attached was 
a copy of the tabulation of the town of Kittery for the past three years. 
I note that in your 1944 tabulation on equalization you have placed in 
Item 14, under "Other Deductions," "Lanham Act funds in lieu of taxes~ 
$13,262." 

It is my opinion that you are not authorized by the Revised Statutes 
or the provisions of the Lanham Act to make a deduction of the full 
amount paid by the Federal Government under said Act, as the Act pro
vides: "The Administrator shall pay from rentals annual sums in lieu of 
taxes to any State and/or subdivision thereof, with respect to any real 
property acquired and held by him under this Act, including improve
ments thereon. The amount so paid for any year upon such property 
shall approximate the taxes which would be paid to the State and/or 
subdivision, as the case may be, upon such property if it were not exempt 
from taxation, with such allowance as may be considered by him to be 
appropriate for expenditure by the Government for streets, utilities, or 
other public services to serve such property." In other words, you have 
taken a deduction for the full sum the Government has paid in lieu of 
taxes for such property for streets, utilities or other purposes, including 
schools. 

I note from the attached letter from Frank S. Moore, Chief of the legal 
section of the Federal Works Agency, addressed to you and dated Feb
ruary 12, 1945, that he states that, if the assessed valuation of the Federal 
Housing Development is included in the valuation of the town as assessed! 
by the State Bureau of Taxation, in his opinion no part of the $13,262 
should be added to the three funds specifically enumerate~ in the statute. 
On the other hand, if the assessed valuation of the Federal Housing De-
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velopment is not included in the valuation as assessed by the State Bureau 
of Taxation, only $5800 (if our computation is correct) should be added 
to the other three specified funds, instead of the full amount of $13,262. 

I have been advised by the State Bureau of Taxation that the assessed 
valuation of the Federal Housing Development is not included in the 
valuation as fixed by the State Bureau of Taxation, and I am inclined 
to agree with the Federal Works Agency that your tabulation sheet on 
·equalization fund subsidy for December 1944 should be revised to con
form to Section 204 of Chapter 37, R. S. 1944. 

To Hon. Harold I. Goss, Secretary of State 

RALPH W. FARRIS 
Attorney General 

February 27, 1945 

The American Railway, Express Company has requested "zone privi
lege number plates" for trucks registered in the State of New Hampshire 
and garaged at Portsmouth and Dover in said State. These trucks are 
used not only in that State but also to make deliveries across the boundary 
line into this State and within an area of 15 miles from the boundary line 
of said State. The question is whether it is entitled to this privilege 
under Section 57 of Chapter 19, R. S. 1944. 

Prior to 1937, zone privileges under the first paragraph of this section 
were limited to residents of the bordering State or country residing within 
15 miles by highway of the border-line of this State to operate in an area 
on the ways of this State within 15 miles from the border-line of "his" 
State, providing reciprocal rights of the same nature were granted to 
residents of this State: 

The American Railway Express Company could not have come within 
the provisions of this paragraph, since it was not a resident of either New 
Hampshire or Maine, it being a foreign corporation organized under the 
laws of another State. 

By amendment in 1937, Chapter 239 of the session laws of that year, 
it was provided, so far as here pertains, that 

"motor. trucks having a rated carrying capacity of 3 tons or less 
which are duly registered according to the laws of another state or 
-country which grants like privileges to such trucks registered in this 
state, and to the operators thereof, shall not be required to be regis
tered in this state when operating within the 15 miles zone limit 
herein provided." 

I am of the opinion that by this amendment the intention was to ex
tend the privilege to trucks registered in a bordering state or country, 
irrespective of the residence of the registered owner. In other words, 
residence is no longer a condition, registration in such bordering State 
or country being sufficient, providing of course reciprocity of similar 
privileges is granted to registrants of motor vehicles of this State. 
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The applicant American Railway Express Company would be entitled 
to zone privilege number plates for trucks rated as to carrying capacity 
of 3 tons or less under these provisions, if New Hampshire grants similar 
privileges to residents of this State. 

ABRAHAM BREITBARD 
Deputy Attorney General 

February 28, 1945 
To William 0. Bailey, Department of Education 

Referring to your memo of February 14, 1945, relating to funds re
ceived from the Federal Works Agency pertaining to the allocation of 
Lanham Act funds to the Town of Kittery, I will say that my ruling of 
February 26th, addressed to Commissioner Gilson, was based on the fact 
that the Town of Kittery had received only $13,262 in lieu of taxes under 
the Lanham Act. It was called to my attention this morning that pay
ments in lieu of taxes by the FPH to the Town of Kittery, received in 
1943, which is credited for the year 1944, as found on page 19 of the town 
report of Kittery, amounted to $34,942.92. 38% of this amount was 
allocated to common schools, which amounted to $13,261.73, which is the 
amount that you deducted under Item 14 of your minimum school pro
gram. 

I note from the work-sheet on the Equalization Fund subsidy for De
cember, 1944, that the total cost of the minimum school program was 
$56,592. Under deductions you have proceeds of 13-mill tax, State valu
ation, $34,056. Under Item 11, deduction, State school allocation, $9,886, 
and subsidies for special courses, $800. Under Item 14, Lanham Act 
funds in lieu of taxes, you have $13,262, making a total deduction of 
$59,004 that the Town of Kittery has received, $1412 more than the 
total cost of the minimum program. 

Therefore I am revoking my opinion of February 26th, based on total 
receipts of $13,262, and ruling that the Town of Kittery is not entitled 
to receive any funds from the Department of Education under the Equali
zation Law. 

RALPH W. FARRIS 
Attorney General 

March 6, 1945 

To Earle R. Hayes, Secretary, Employees' Retirement System 

I have your memo of March 6th relating to the University of Maine, 
in case L. D. 70 and L. D. 545, now pending before the legislature, become 
law. 

Your questions were based upon the assumption that L. D. 70 will 
become law, thereby establishing the University of Maine as "an instru
mentality and agency of the state," and upon the further assumption 
that L. D. 545 will be enacted into law, which bill provides that "all offi-
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cers and employees of the University of Maine" shall be considered as 
employees for the purposes of the State Employees' Retirement System. 
It is my opinion that, inasmuch as Section 118 of Chapter 37, R. S. 1944. 
provides, "The University of Maine Fund shall be disbursed by the treas
urer of state upon proper order by the trustees of the University of Maine 
and upon requisition approved by the governor and council," and that 
Chapter 216, Article I, Section 1, P. L. 1931, provides that the provisions 
of the administration of the state act shall not be construed to apply to 
the University of Maine, and that this provision of law is still in effect, 
having been exempted from the repealing act at the special session of the 
legislature held in September, 1944, by Senate Paper 524, L. D. 934; and 
inasmuch as Section 13, subsection 6 provides that budget estimates shall 
be broken down in such a way as to permit the proper allocation of costs 
among the general funds of the State, the general highway fund, and such 
other funds as it may be found practicable by the State budget officer 
to charge with their proportionate share of the cost of pensions; it would 
seem that the State budget officer has no authority over the University 
of Maine special mill fund, as set up in Section 117, Chapter 37, R. S. 
1944, and cannot legally transfer money from that fund to the Employees• 
Retirement Fund to cover the State's liability for the employees of the 
University of Maine in case they should become members of the system 
under the provisions of L. D. 545, unless Section 13, subsection 6, Chapter 
60, R. S. 1944 and Section 118 of Chapter 37, R. S. 1944, were amended 
by the legislature, and the last paragraph of Section 1, Chapter 216, P. L. 
1931, so far as it relates to the University of Maine, were repealed. 

It is also my opinion that in case L. D. 545 becomes law and the em
ployees of the University of Maine become members of the Retirement 
System, it would be proper to allocate the cost of the pensions among 
the general funds of the State, as it would not be practicable under the 
present provisions of the statutes above cited for the State budget officer 
to charge the University of Maine Fund with the carrying out of the 
provisions of L. D. 545. 

RALPH W. FARRIS 
Attorney General 

March 7, 1945 
To Brig.-Gen. George M. Carter, Adjutant General 

I received your memo of March 2nd relating to the settlement of recent 
loss in connection with the fire at the Stevens A venue Armory in Port
land, and note that you are faced with the necessity of working out an 
adjustment of insurance with certain representatives of the insurance 
companies. 

Under Sections 24 and 25 of Chapter 12, R. S. 1944, the Commission 
does (a) have full charge of all military property owned by the State of 
Maine; (b) have the authority to conclude with the proper authority of 
the insurance companies a settlement in connection with losses of State 
armories, as the military law has been amended so that the State Military 
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Defense Commission takes the place of the old Armory Commission; 
(c) any moneys received in settlement of insurance as a result of said 
losses should be accepted by the Commission and placed to their credit 
and used for the replacement of the destroyed property at such time and 
under such conditions as the Commission may see fit to prescribe. 

RALPH W. FARRIS 
Attorney General 

March 23, 1945 
To W. H. Deering, Treasurer, Augusta State Hospital 

Chapter 12, Section 15, of the Revised Statutes of 1944 provides: 

"The governor with the advice and consent of the council is hereby 
authorized to accept in the name of the state any and all gifts, be
quests, grants, or conveyances to the State of Maine." 

With respect to the gift for the benefit of the State Hospital about 
which you talked to me the other day, the above section is the authority 
for accepting it, and hence a council order should be prepared and sub
mitted, authorizing the acceptance of the gift, with a statement attached 
to it describing the person making it, in whose memory the same was. 
made, and the use to be made of the fund. 

ABRAHAM BREITBARD 
Deputy Attorney General 

March 27, 1945 
To Homer E. Robinson, Bank Commission.er 

I received your letter of March 15th, but owing to my absence from 
town have been unable to give same my attention. 

First, you state that Chapter 55, Section 3, provides: 

"No person, copartnership, association, or corporation shall do a 
banking business unless duly authorized under the laws of this state 
or the United States, except as provided by section 4." 

Section 4 provides: 

"A corporation, desiring to encourage thrift among its employees by 
receiving deposits subject to interest at a specified rate, may apply 
to the bank commissioner for a license to receive such deposits and 
shall, at the same time, file with the said commissioner a complete 
statement of its financial condition," etc. 

Your first question is: "Can a corporation organized under the laws. 
of another State, with due regard to the provisions of Chapter 49, R. S. 
Sections 123 to 131, relating to foreign corporations, be authorized to, 
engage in the business of making small loans in this State under the pro
visions of Chapter 55, Sections 190 to 207?" 

My answer to that question is, No; because a foreign corporation can-· 
not do anything that a domestic corporation cannot do, under the statute~ 
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Your second question is: "Can a corporation organized under the pro
visions of Chapter 49, Section 8, be authorized to engage in the business 
of making small loans as provided under Chapter 55, R. S. Sections 190 
to 207?" 

My answer to that question is, No; because no corporation can be 
formed under that provision of statute. which intends to derive profit 
from the loaning of money, except as a reasonable incident to the trans
action of other business. 

The next proposition is that Chapter 55, Section 197, provides, among 
other things: 

"No person shall owe any licensee at any time more than $300 for 
principal. No licensee shall induce or permit any borrower to split 
up or divide any loan, and all sums owed by any person at any one 
time shall be considered as 1 contract of loan for the purpose of com
puting the interest payable thereon. No licensee shall induce or 
permit any person, nor any husband and wife, jointly or severally 
to become obligated, directly or contingently or both, under more 
than 1 contract of loan at the same time, for the purpose or with the 
result of obtaining a higher rate of interest than would otherwise be 
permitted by this section." 

After quoting this provision of law, you state, "My understanding is 
that under the general interest law a person may charge any rate of in
terest provided that the agreement is in writing, and that there is no 
fraud in the transaction. Under the provisions of Chapter 55, R. S., 
Sections 190 to 207, a person is permitted on loans up to $300 to charge 
interest at the rate of 12% per annum without a license, and at the rate 
of 3% per month on the first $150 and 2}% per month on any remainder, 
after having obtained a license from the Bank Commissioner." 

The third question is: "Does a person, copartnership, or corporation, 
holding a small loan license and operating under the provisions of Chapter 
55, R. S., Sections 190 to 207, forfeit the right to make loans in amounts 
exceeding $300 at rates as provided for under the General Interest Law?" 

My answer to this question is: Any person can exercise this right to 
lend money under the general interest law; but it should not be done in 
connection with his small loan business. It should be altogether separate, 
and the person so doing should keep a separate set of books available for 
the Examiners from your office, so that you can check upon the question 
of whether or not he is doing business under the general interest law or 
as a licensee under the small loan law. 

RALPH W. FARRIS 
Attorney General 
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April 5, 1945 
To David H. Stevens, State Assessor 
Re: Passamaquoddy Land Co. 4 N. Div., Hancock 

I have your memo of April 3rd stating that the Board of Equalization 
of the State of Maine is required to file the so-called State valuation with 
the Secretary of State before becember 1st of those years preceding a 
regular meeting of the legislature, and that on the basis of this valuation 
the legislature establishes a rate and authorizes the assessment of the 
State tax. You state that on December 11, 1944, the Passamaquoddy 
Land Co. deeded certain land to the State Military Defense Commission, 
and now the question arises as to whether or not the Passamaquoddy 
Land Co. is entitled to abatement for the taxes on this land for 1945 and 
1946. 

It is my opinion that the tax will be assessed as of April 1, 1945, -and 
. that the title to this land in question was at that time in a non-taxable 
agency of the State of Maine. For that reason my advice is: Assess the 
tax according to the State valuation, to keep your records straight, and 
then abate the taxes on this land for 1945 and 1946 ... 

To David H. Stevens, State Assessor 

RALPH W. FARRIS 
Attorney General 

April 5, 1945 

I received your memo of April 3rd relating to deorganized towns under 
acts effective March 30, 1945, stating that it is necessary for the county 
commissioners to have funds to maintain the roads in these deorganized 
towns for the year April 1, 1945 to April 1, 1946. You want to know, 
if the road taxes are included in the assessment of the taxes on the prop
erty in these deorganized towns by the State tax assessor and, following 
collection by that individual, paid over to the county treasurer by the 
State treasurer, would the county commissioners have authority to expend 
the funds on roads? 

My answer to your question is that the county commissioners would 
have authority to expend these funds to maintain the roads in these de
organized towns for 1945 and 1946. 

RALPH W. FARRIS 
Attorney General 

April 9, 1945 

To N. S. Kupelian, M.D., Superintendent, Pownal State School 

Re: Transfers to State Hospitals 

Your memorandum of ·the 31st of March to the Attorney General has 
been referred to me. While the statute under consideration, Section 13 
of Chapter 23, in the opening sentence provides that 
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"Any person who is committed to a state charitable or correctional 
institution, and is under the control of the department (Institutional 
Service), who becomes insane, or who is found to be insane by the 
examination authorized by the preceding section, shall be transferred 
to either of the state hospitals ... " 

we find further on that it proceeds in the second paragraph as follows: 

"Such patient shall be there detained in custody in the same manner 
as if he or she had been committed thereto originally. The transfers 
authorized in this and the preceding section shall have no effect on 
the original sentences which shall continue to run, and if the original 
sentence has not expired when the patient has been declared ready 
for discharge or release, the patient shall be returned to the institu
tion to which he or she was originally committed ... " 

It i~ further provided that where the patient is to be detained after the 
,expiration of the sentence, then he must be recommitted upon application 
to the proper court in accordance with the sections of the statute therein 
quoted. 

From these quotations it would appear that transfers may be made 
only from those institutions wherein the "patient" is serving a sentence. 
That, of course, is not the case of a person committed to the Pownal 
State School. 

In view, then, of its doubtful application to Pownal, it would be best 
to have no question arise as to the legality of the patient's detention. 
The inmate should be committed to either of the State hospitals, by 
application to the proper court. 

To J. A. Mossman, Budget Officer 

ABRAHAM BREITBARD 
Deputy Attorney General 

April 9, 1945 

Re: Funds for Veterans Graves Registration Service 

Answering your request for my opinion on the present effect of Chapter 
284 of the Public Laws of 1939, I will say that Section 3 of Chapter 54, 
R. S. 1944, provides that each town, parish, religious society, etc., shall 
keep in good condition and repair the graves, headstones, monuments or 
markers of soldiers or sailors who have served in the United States Army, 
Navy or Marine Corps in any war. There is a penalty for neglect to 
maintain in good repair said graves and fences around said cemeteries. 
The only other provision of law now on our statute books relating to 
graves of soldiers is contained in Section 94, Chapter 80, R. S. 1944. This 
provides that every city, town and plantation is required to decorate the 
graves of veterans on Decoration Day, May 30th; and the cities, towns 
and plantations are empowered by this statute to raise sufficient money 
by taxation for this purpose. 
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You wanted my opinion as to whether or not Chapter 284, P. L. 1939, 
was still in effect, and in reply I will say that the Laws of 1939 were re
pealed by Legislative Document 934, at the special session of the legis
lature held in September, 1944, except Chapters 77 and 121. Inasmuch 
.as this chapter was not retained in the new revision, the Revisor of Stat
utes and the Revision Committee no doubt considered it an emergency 
measure which authorized the Adjutant General to cooperate with the 
Works Progress Administration. I understand that the WPA used $68,000 
for this purpose, and the 1939 Legislature authorized $11,000. If the 
Adjutant General's office desires to carry on this work, it will be necessary 
.to ask the legislature for further authorization. 

To Fred M. Berry, State Auditor 

RALPH W. FARRIS 
Attorney General 

April 10, 1945 

Re: Capital Reserve Funds, Towns and Counties 

I have before me your memo of March 19, 1945, in regard to the capital 
reserve funds for towns and counties, creation of which is authorized under 
the provisions of Section 130 of Chapter 80, R. S. 1944, requesting my 
,opinion as to who is legally authorized to create such a fund. Is it the 
voters of a town or county; or is it the selectmen in the case of a· town 
-0r the county commissioners in the case of a county? 

This legislation was enacted in 1943, P. L. 262, under the title of "AN 
ACT to Permit Towns to Create Protected Reserves," and the first sec
tion of that act provides that any town may annually appropriate money 
for the purpose of providing a reserve of borrowing power, etc., etc. This 
is now Section 127 of said Chapter 80 of the Revised Statutes of 1944. 

After a study of this act of 1943 and the legislative history of same, it 
is the opinion of this office that it is for the voters of a town to establish 
capital reserve funds for certain financing as permitted under said Section 
130. The statute does not say that a specific program must be outlined, 
although it does state that it must be for a specific item or items of equip
ment, or the acquisition of title to capital improvement or a title to capi
ital equipment; and it is our opinion that these items should be specified 
for which the capital reserve fund is used in flnancing these projects. 

In the case of a county, it is the opinion of this office that this capital 
reserve fund should be created by the county commissioners from a county 
tax levied for this purpose. 

RALPH W. FARRIS 
Attorney General 
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April 18, 1945 

To Earle R. Hayes, Secretary, Employees' Retirement System 
Re: Status of temporary institutional employees re retirement payrolJ 

deductions 

I have your memo of April 18th calling the attention of this department 
to the critical situation which exists in our State institutions on account 
of the man-power shortage, especially the difficulty which institutions are 
having to keep employees fifty years of age or over, on account of payroll 
deductions under the Employees' Retirement System. On account of 
this situation you ask of a ruling can be made whereby under the provi
sions of subsection 4 of Section 3 of Chapter 60, R. S. 1944, persons fifty 
years of age or more at the time of employment may be considered as. 
"temporary" for the duration of the war emergency, thereby enabling 
the Board of Trustees to make membership in the Retirement System 
optional for this class of employees. 

It is the opinion of this office that the Board of Trustees have the 
authority, under the provisions of said subsection 4 of Section 3 of Chap
ter 60, R. S. 1944, to retain employees fifty years of age or over on a tem
porary basis during the war emergency; but it should apply to all em
ployees under the system, as well as to institutional employees. 

To David H. Stevens, State Assessor 
Re: Computation of the Railroad Tax 

RALPH W. FARRIS 
Attorney General 

April 18, 1945 

I have your letter of April 18th with reference to the second paragraph 
of Section 111 of Chapter 14, R. S. 1944, and note what you say in re 
the report of the Boston & Maine Railroad to the Public Utilities Com
mission, disclosing a figure of 114 miles of track in the State of Maine as 
of December 31, 1944. You ask my opinion as to whether, in computing 
the gross transportation receipts tax referred to in Section 111, the num
ber of miles of track as of December 31st should be used as the basis of 
the computation, or the average number of miles of track operated within 
the State during the calendar year 1944. 

It is the opinion of this office that the computation should be based on 
the average number of miles operated in the State of Maine in the calendar 
year 1944. 

RALPH W. FARRIS 
Attorney General 
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April 25, 1945 

To J. Elliott Hale, Secretary, Board of Barbers and Hairdressers 

With reference to your recent inquiry whether a person is eligible to 
take the examination under the act relating to hairdressing and beauty 
culture, now R. S. 1944, Chapter 22, Sections 205-222, before attaining 
18 years of age, where the applicant qualifies as having "satisfactorily 
completed a course of instruction in a school": · 

Under the rules and regulations which were duly adopted by the State 
Board of Barbers and Hairdressers, it is provided in Section 11 that stu
dents are not eligible to take up instruction in a school until they have 
reached the age of 17! years. By Sections 212 and 214 of Chapter 22, 
a course of study in an approved school of 1000 hours distributed over 
a term of not less than 6 months is a prerequisite to admission to exami
nation. It would thus appear that no person could become eligible for 
examination under these provisions until she has become 18 years of age. 

ABRAHAM BREITBARD 
Deputy Attorney General 

April 26, 1945 

To Harry V. Gilson, Commissioner of Education 
Re: Federal Grants to Municipalities 

Receipt is acknowledged of your letter of April 5th, which is as follows: 

"Apparently consideration is being given to fhe federal allocation of 
funds directly to municipalities for the purpose of building community 
facilities including school buildings. A question has arisen as to whether 
municipalities of Maine can legally accept donations or allotments of 
money for the purpose of planning and building such community and 
school facilities. 

"The only law pertaining to the acceptance of federal grants which I 
have been able to find is section 1 of chapter 315, passed at the Special 
Session of 1942. 

"I would appreciate your opinion on the following questions: 

1. Can municipalities legally accept federal grants? 
2. Is it the intent of section 1, chapter 315, that all federal grants 

shall be made through the state to the municipalities?" 

Answer to Question 1: No. The only provision relating to acceptance 
by municipalities of gifts is Section 103 of Chapter 80. This, however, 
has reference only to gifts under a will or "by any individual" who in
tends to make a conditional gift. It is not applicable to federal grants. 

Answer to Question 2: The law referred to in your inquiry is now Sec
tion 14 of Chapter 11, R. S. 1944. It is there provided: 

3 
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"The governor, with the advice and consent of the council is author
ized and empowered to accept for the state any federal funds or any 
equipment, supplies, or materials apportioned under the provisions 
of federal law and to do such acts as are necessary for the purpose 
of carrying out the provisions of such federal law. The governor, 
with the advice and consent of the council, is further authorized and 
empowered to authorize and direct departments or agencies of the 
state, to which are allocated the duties involved in the carrying out 
of such state laws as are' necessary to comply with the terms of the 
federal act authorizing such granting of federal funds or such equip-

' ment, supplies, or materials, to expend such sums of money and do 
such acts as are necessary to meet such federal requirements." 

Since municipalities are agencies of the State upon which the State law 
imposes the duty of maintaining schools and other facilities, this provision 
by its express terms is applicable to federal grants to municipalities for 
such purposes. 

I therefore answer this question in the affirmative. 

ABRAHAM BREITBARD 
Deputy Attorney General 

To C. P. Bradford, State Park Commission 

Re: Police Authority and Arrest Procedure 

April 26, 1945 

You ask this office to define Section 23 (IV) of Chapter 32, relating to 
the powers of the agents and representatives of the State Park Commis
sion, designated for that purpose, to make arrests. 

By subdivision IV the Commission is empowered to exercise police 
supervision over all State Parks and memorials. This reads as follows: 

"To exe1cise police supervision over all state parks and memorials; 
and the agents or representatives of the state park commission desig
nated for that purpose by said commission are authorized and em
powered to arrest with or without warrant any person within the 
state who is committing, or to detain, until a warrant has been ob
tained, any person within the state who has been seen by said agents 
or representatives committing any offense against the state laws, or 
any violation of any rule or regulation of the state park commission 
within a state park or memorial, but no dwelling-house shall be 
searched for the purpose of such arrest without a warrant, and then 
only in the day time, and no sealed railroad car shall be entered for 
the purpose of such arrest without such warrant." 

In my advice to you for brevity I shall refer to these persons as agents. 

1) Agents may without a warrant arrest and detain a person who has 
eommitted any crime against the laws of this State or who has violated 
any rule or regulation of the Commission within a State park or memo
rial, providing: 
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(a) that such agent has seen such person commit the crime, or viola
tion; that is, that such crime or violation has been committed 
in his presence; 

(b) that such agent take said person before a trial justice or judge 
of a municipal court forthwith, if said court is in session or at 
the opening of said court the next day and procure such warrant. 

2) To arrest with a warrant any person who has committed any offense 
.against the laws of this State or has violated any rule or regulation within 
said parks or memorials, although not committed in the presence of the 
.agent. 

3) No dwelling house is to be searched for the purpose of arresting 
the offender without a warrant, and then Sl.J.Ch process may be executed 
in the day time only. 

ABRAHAM BREITBARD 
Deputy Attorney General 

April 30, 1945 
To David H. Stevens, State Tax Assessor 

Re: The Ministerial Fund of the Town of Salem 

Your memo of April 24th relating to the above matter has been re
ceived. It is my opinion that interest on this trust fund should be applied 
to the support of schools and transferred to the Unorganized Township 
Fund. I find no statutory authority for paying the income of the minis
terial fund over to religious societies. From the information which I have 
before me, it seems to me that the title in this case vests in the inhabi
tants of the town; and since the town is deorganized, the State is trustee 
of the fund for the use of the town and, as I said before, the income thereof 
should go towards the support of the schools. 

RALPH W. FARRIS 
Attorney General 

April 30, 1945 

To Earle R. Hayes, Secretary, Employees' Retirement System 

I have your memo of April 26th asking in behalf of the Board of Trus
tees of the Employees' Retirement System my opinion on the following 
question: · 

"Under the terms of Chapter 98 of the Public Laws of 1945 as re
cently enacted by the 92nd Legislature, does the University of Maine 
thereby become a 'department' within the meaning of Subsection 
III of Section 1 of Chapter 60, R. S.?" 

My answer to that question is in the negative, for the reason that the 
legislature declared the University of Maine to be an 'agency' of the 
State for the purpose for which it was established and for which it has 
been managed and maintained under the provisions of Chapter 532 of the 
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Private and Special Laws of 1865 and supplementary legislation thereto 
Chapter 532, P. & S. L. 1865, establishes the State College of Agriculture 
and the Mechanic Arts as a body politic and corporate, and the name 
was changed to the University of Maine under the provisi9ns of Chapter 
551, of the Private and Special Laws of 1897, preserving all the rights, 
powers and privileges, property, duties and responsibilities of the trustees 
of the State College of Agriculture; and the said corporate existence of 
the University of Maine was in full force and effect when the provisions 
of Chapter 60 of the Revised Statutes of 1944 were enacted by the legis
lature of 1941. The enactment of Section 111-A of Chapter 37 of the 
Revised Statutes was for the purpose of removing the uncertainty which 
had existed for several years as to whether or not the University of Maine 
was an agency of the State, so that the Federal Government, in providing 
funds for various purposes, would not raise the question as to federal 
funds to which the University might be entitled by various Acts of Con
gress and various executive orders of the Federal Government. Hence, 
the University is not a department within the meaning of Subsection III 
of Section 1 of Chapter 60 of the Revised Statutes. 

RALPH W. FARRIS 
Attorney General 

May 1, 1945 

To Col. L. M. Hart, Assistant Adjutant General 
Re: Officials and Employees of the State on Pay While in Military 

, Training 

I have your memo of May 1st stating that the State of Maine is plan
ning three week-end manoeuvers and two seven-day encampments for 
the Maine State Guard and that these tours on duty will be on a pay 
basis; and you ask a ruling on the following question: 

"Are officials and other employees of the State of Maine, who are 
members of the Maine State Guard-which is taking place of the 
the National Guard while the latter is in federal service-entitled to 
their regular pay as state officials or employees while on military duty 
and in addition pay of their rank or grade as members of the State 
Guard ordered by the Governor to perform active military duty?" 

My answer to the question is in the affirmative without reference to 
any ruling made by any of my predecessors in the office of Attorney Gen
eral, as the second paragraph of Section 80 of Chapter 12, R. S. 1944, 
which you cite in your memo and which is part of the amendment of the 
military law made by Chapter 257 of the Public Laws of 1943, amply 
clarified the situation in this regard. 

RALPH W. FARRIS 
Attorney General 
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May 8, 1945 

To Lucius D. Barrows, Chief Engineer, State Highway Commission 
Re: Town Road Improvement Fund, Chapter 371 of the Public Laws of 

1945 

I have your memo dated May 3rd, stating that the State Highway 
Commission is uncertain concerning the meaning of certain sections of 
the "Cross" bill, so-called, an act to create the Town Road Improvement 
Fund, and that you request my interpretation on the following questions: 

"1) In Sec. 42-B re allocation of jun'ds to towns, what is meant by 
'unimproved roads'? More specifically is this term limited to unimproved 
portions of 4th Class (Town Ways) or does it also include unimproved 
portions of State, State Aid, and Third Class designations?" 

In answer to this question, my advisory opinion is that the phrase 
"unimproved roads" means only unimproved portions of 4th class town 
ways and does not include State, State Aid, and third class designations. 

"2) In Sec. 42-D, re location for expenditures by towns, what is meant 
by this same term 'unimproved roads' as qualified by the words which 
precede it, 'No money from this fund shall be expended on any road which 
is a part of the Federal Aid, State, State Aid, or Third Class roads?' " 

My answer to Question 2 is that it is my advisory opinion that this 
means unimproved 4th class town ways. 

My reason for answering the questions as above is that under Section 
42-A of Chapter 371 aforesaid, the legislature created a special fund to 
be known as the "Town Road Improvement Fund," and in Section 42-D 
the legislature provided that no money shall be expended on any road 
which is a part of the federal aid, state, state aid, or third class roads, 
which would seem to limit the act to 4th class town ways or "dirt roads," 
so-called; and in Section 42-E the legislature provided that "it shall be 
the intent and purpose of sections 42-A to 42-E inclusive to set up a 
fund and a method for more equal distribution of money for unimproved 
roads than can be had by the present blanket road resolve, so-called." 
While the funds from the so-called special resolves in the past have been 
expended on third class designations, it appears to me that the intent of 
the legislature was to limit the expenditures of this fund to unimproved 
4th class town roads. 

To Fred M. Berry, State Auditor 

RALPH W. FARRIS 
Attorney General 

May 9, 1945 

Supplementing our memo of May 4, 1945, relating to the costs to be 
paid by a prisoner to obtain a release from jail where he is imprisoned 
in default of payment of fine and costs: Your inquiry is whether the 
officers' fees for service of the "mittimus to commit a person to jail ..• 
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and usual travel, with reasonable expenses incurred in the conveyance of 
such prisoner" (Chapter 79. §166 (29) ) may be included in the costs to, 
be paid by the prisoner. 

Section 44 of Chapter 136 provides: 

"Whoever is convicted in any court or by a trial justice, of a crime 
which is punishable by a fine only, without imprisonment, and is. 
liable to imprisonment in a county jail for the non-payment of said 
fine, may be sentenced to pay said fine and the costs of prosecution, 
and in default of payment thereof to be imprisoned in accordance 
with law; but the payment of said fine and costs at any time before 
the expiration of the imprisonment shall be a full performance of 
the sentence." 

I am of the opinion that "costs of prosecution" would include all costs 
incurred, including those payable to the officers to convey the prisoner 
to jail in accordance with the judgment and sentence of the court. 

This interpretation also finds support in Section 46 which authorizes. 
the liberation of the prisoner after he had served 30 days upon giving his 
note "for the amount due to the treasurer of the same county." The 
amount due to the county would include the cost of the commitment and 
conveyance to jail, as that would have to be paid by the county to the 
officer. 

ABRAHAM BREITBARD 
Deputy Attorney General 

May 21, 1945 
Honorable Earl L. Russell, Justice, Superior Court 

I have examined my notes on the subject about which I wrote you the· 
other day. I was satisfied that in the case that I had under considera
tion the respondent was convicted of three larcenies, as that offense is 
defined in Section 3 of Chapter 119, the form of indictment there used 
being that found in "Directions and Forms in Criminal Procedure" by 
Whitehouse & Hill, on page 74, which charges the breaking and entering 
and larceny, but which omits that the breaking and entering was with 
the intent to commit a felony or the intent to steal the goods and chattels. 
of a third person. I think the allegation of the intent to steal takes it 
into the offense of either common-law or statutory burglary, and that i& 
the distinguishing feature in Commonwealth v. Hope. In that case, you 
will notice, the last paragraph on page 3 of the opinion speaks of the com
bined charge of housebreaking and larceny, and, going further on in the 
opinion, it is said that, while the respondent there might have been con
victed of either larceny or housebreaking, when he was found guilty as 
charged in the indictment, the larceny was merged in the greater offense. 
of house-breaking. Also in that case the form of pleading, that is to say, 
where the intent to commit a felony is charged and then in addition that 
he actually did consummate the felony, is justified by the fact that proof 
that he actually committed the offense tends to prove beyond any doubt 
that his intent was to commit the offense and consequently supports the. 
finding of burglary or house-breaking. 
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If you will look on page 71 of Whitehouse & Hill you will find that in 
their form of indictment for burglary at common law they too not only 
set forth the intent but the actual consummation of the att~mpt. 

In the forms that follow and which are the statutory crimes, they 
merely set out the intent to commit a felony, and of course that would 
sufficiently charge the offense, as burglary is the breaking and entering a 
dwelling-house or the other buildings described in the statute, with intent 
to commit a felony therein. 

It would seem to me that, if the indictments in the case before you 
merely charge the breaking and entering and the actual commission of the 
larceny, following the form at the bottom of page 74, the crime charged 
is merely an aggravated or compound larceny. I think that is clear from 
the case of State v. Savage, 32 Maine 583, which was the case I found in 
my notes. My impression is that in Massachusetts house-breaking either 
was a separate offense or was another name for statutory burglary, 
because, as I recall it in their statute, the acts are set out which constitute 
the offense and then the punishment is fixed, without referring to it as 
burglary; but, however that may be, as I said before, I think that in 
Commonwealth v. Hope they held that the indictment there charged burg
lary in the forms which were in common use at that time. 

ABRAHAM BREITBARD 
Deputy Attorney General 

May 24, 1945 

To Harrison C. Greenleaf, Commissioner of Institutional Service 

You request a ruling as to the right of arrest of a paroled prisoner from 
the State Prison who has committed a breach of the conditions of his 
parole, when his arrest cannot be accomplished until after the time when 
his sentence would normally have expired, had he observed the conditions 
of his parole. 

The facts in the case under consideration, as you state them, are that 
the subject was received at the State Prison on January 20, 1942, to 
serve a sentence of two to four years for larceny. He was paroled August 
27, 1943. He would have been entitled to a discharge, if he had fully 
observed the conditions of his parole, on April 21, 1945. In December of 
1944 he was convicted in a federal court for the crime of larceny and 
sentenced to a year and a day in the federal penitentiary at Danbury, 
Conn. A parole violator's warrant was issued and filed with the proper 
authority of the penitentiary at Danbury. He is now serving his sentence 
at the penitentiary and has not as yet been released; and the question is 
whether upon his release he may be arrested and brought back to the 
State Prison to serve out the unexpired term of his sentence. 

Under Chapter 136, Section 19, a prisoner who has been paroled is 
deemed, while on parole, to be still serving the sentence imposed upon 
him and entitled to good-time deductions the same as if he were confined 
in prison. 
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Under Section 20, every prisoner on parole remains under the control 
and legal custody of the warden and may be returned to the prison "for 
any reason that may be satisfactory to the warden" and full power to 
retake and return is expressly conferred on the warden, " .. whose 
written order shall be a sufficient warrant authorizing all officers named 
therein to return such paroled prisoner to actual custody in the prison. " 

In Section 22, it is provided: 

"A prisoner violating the provisions of his parole, and for whose 
return a warrant has been issued by the warden, shall, after the issu
ance of such warrant, be treated as an escaped prisoner owing service 
to the state, and shall be liable, after arrest, to serve out the unex
pired portion of his maximum sentence. The length of service owed 
the state in any such case shall be determined by deducting from the 
maximum sentence the time from date of commitment to the prison 
to date of violation of parole and such prisoner shall forfeit any de
duction made from his sentence by reason of faithful observance of 
the rules and requirements of the prison prior to parole or while on 
parole ... " 

It is perfectly clear from this provision that a parolee who has broken 
his parole and for .whom a warrant has been issued can no longer be said 
to be serving his sentence, when under this section he is to be treated as 
an escaped prisoner. One who has escaped from prison cannot be said to 
be serving his sentence. Consequently, in the case under consideration, 
in December of 1944, when the warden issued his warrant, the prisoner 
was no longer serving his sentence while on parole, but his parole came to 
an end and he was then to be treated as an escaped prisoner, liable after 
his arrest to serve the unexpired portion of his maximum sentence. 

Section 24 provides that 

"After a prisoner has faithfully performed all the obligations of his 
parole for the period of time fixed, and has regularly made his monthly 
reports as required by the rules providing for his parole, he shall be 
deemed to have fully served his entire sentence, and shall then receive 
a certificate of final discharge from the warden in whose custody he 
is. A copy of such final discharge shall be kept on file by the clerk 
of the parole board." 

In order, then, for this prisoner to have earned his discharge, the full 
performance of all conditions of his parole was a prerequisite. This he 
did not do. 

I therefore advise you that this prisoner is subject to arrest under the 
warden's warrant to serve the unexpired term of his original sentence, and 
·extradition would be in order when he is to be released from the Danbury 
penitentiary. 

ABRAHAM BREITBARD 
Deputy Attorney General 
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Note. Section 22 was amended in 1943 and went into effect on July 
9th of that year. By this amendment, the prisoner would forfeit the de
ductions for good behavior while on parole and also at the prison prior to 
his parole. This amendment would apply to prisoners whose crimes were 
committed prior to July 9, 1943, only in so far as forfeiture of deductions 
for good 'behavior while on parole is concerned, if they were paroled after 
July 9, 1943. I have said nothing about this in the foregoing memoran
dum ... as it will very soon be two years since the amendment was 
enacted, and hence the first part of it would apply to very few persons, if 
any, while the latter part would be effective as against prisoners who were 
paroled after July 9, 1943 ... 

June l, 1945 
To David H. Stevens, State Assessor , 
Re: Funds Received from Land Sales Authorized by the Legislature 

I have your memo of May 31st, calling my attention to the facts that 
the 92nd Legislature passed several Resolves authorizing the Forest 
Commissioner to give deeds conveying the State's interest to certain 
parcels of wild land acquired by the State through the so-called land sale 
procedure outlined in Sections 78-83 inclusive, R. S. 1944, and that in 
practically all cases where tax deeds are going to be passed, the purchasers 
or land owners have deposited with the State Treasurer the amounts to 
coyer the taxes due in each case before said Resolves received passage and 
were approved by the Governor. You further state in your memo that 
the deeds will not be passed until the Resolves become effective on July 1, 
1945, and that you would like at this time to take the money so deposited 
with the State Treasurer, which is now held in the so-called suspense 
account, and credit the unpaid tax account for the purpose of clearing up 
these outstanding tax accounts on yo\lr books before the end of the fiscal 
year. 

In my opinion it is proper for you to credit these tax accounts as a 
practical matter of bookkeeping and of clearing these outstanding accounts 
off your books before the beginning of the next fiscal year. 

To David H. Stevens, State Assessor 

RALPH W. FARRIS 
Attorney General 

June 1, 1945 

Re: Redemption of Land Following Land Sales 

I have your memo of June 1st, relating to provisions of Sections 78-82 
inclusive, R. S. 1944, which provide that wild lands may be redeemed 
within one year from the date of the so-called land sale, by payment of the 
taxes, interest and costs, provision being made for interest to be charged 
at the rate of 20% per ,annum, and you call my attention to the amend
ment of said section under the provisions of Chapter 41, P. L. 1945, which 
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eliminates the land sale and substitutes therefor the tax mortgage lien 
procedure. Said chapter also had a proviso retaining the provisions of 
Sections 77-83 inclusive, until the assessment, collection and disposition 
of the proceeds of the land sales for all taxes on wild lands up to and in
cluding the taxes assessed for 1944 have been completed; and you ask my 
opinion as to whether or not your department should continue to charge 
20% interest on taxes up to and including those assessed in 1944, when
ever such taxes, interest and costs are paid in connection with the redemp
tion of the land. 

My answer to this question is in the affirmative. As you understand, 
the 6% interest rate would become effective for the taxes assessed in 1945, 
under the provisions of the new act. 

RALPH W. FARRIS 
Attorney General 

June 5, 1945 
To Paul A. MacDonald, Deputy Secretary of State 

I have your memo of May 29th, requesting an interpretation of Section 
24 of Chapter 19, R. S. 1944. The pertinent part of your inquiry is as 
follows: 

"Section 24 of Chapter 19 of the Revised Statutes provides for the 
payment of a transfer fee of $2 when making a transfer of registration 
from one motor vehicle to another. 

"The section further provides that no portion of any fee once paid in 
any calendar year shall be returned, but does provide that if a person 
surrenders his registration certificate and plates to the Secretary of State 
he shall have a credit to the full amount paid set up in his name good 
until September 1st to be applied to the registration of another vehicle. 

"The fees for the registration of passenger automobiles are $10, $12, 
$14 and $16, depending on horsepower. If a person desires to transfer 
the registration of a car the fee for which was $16 to a car whose registra
tion fee is $14, can the $2 transfer fee be taken from the credit established 
upon discontinuance of the original registration? In other words, must the 
person pay $2 additional as a transfer fee notwithstanding the fact that 
there remains a $2 credit to his account?" 

I am of the opinion that the transfer fee is separate and distinct from 
the registration fee and is a payment to effect the transfer of the registra
tion fee and is a payment to effect the transfer of the registration from one 
vehicle to another of the same class of registration. 

Under the first paragraph of this section the tranMer may be effected by 
" .. payment of a transfer fee of $2, provided the fee (registration) 
is the same as that of the former vehicle; but if the fee for the vehicle 
to be registered is greater he (the registrant) shall pay in addition to 
the transfer fee of $2 the difference between the fee paid by him for 
the vehicle first registered and the fee for the vehicle to which the 
transfer is to be made. . . " 



ATTORNEY GENERAL'S REPORT 43 

This provision makes it quite clear that it is the difference between the 
registration fees that is to be paid in addition to the transfer fee of $2. 

The second paragraph is as follows: 

"No portion of any fee once paid in any calendar year shall be repaid 
to any person, but from January 1 to September 1 in the same 
calendar year any amount paid for registration of a vehicle shall re
main as full credit toward the registration of another vehicle in place· 
of the one represented by the surrendered registration, and from 
September 1 to December 31 in the same calendar year such credit 
shall not exceed ! of the amount of the original fee." 

In determining the credit, it is only the registration fees that are to be 
considered. It is the amount paid for registration that is to remain as a 
full credit toward the registration of another vehicle. If there is an 
excess, the credit may not be applied towards the transfer fee. The 
excess is lost by the express provisions of the statute. 

To J. J. Allen, Controller 

ABRAHAM BREITBARD 
Deputy Attorney General 

June 12, 1945 

This department has your memo of June 11, 1945 relating to the in
crease in compensation made to county attorneys in the various counties. 
therein enumerated by the 92nd Legislature. 

You inquire whether the increases in compensation thus allowed fo 
these counties become effective on July 1, 1945 or July 21, 1945. These: 
acts take effect on July 21, 1945, and that is the date on which the in

, creased compensation commences. 

In the cases of the county attorney of Androscoggin and his assistant 
as well as the county attorney of Waldo County, the legislature in 1943 
in each of these counties increased the salary as it was fixed in the Re
vision of 1930; but in each act there was a limitation that the act was to 
remain in force for a period of two years only, after which period the stat
ute then in existence was to be in force and effect. The salary thus to be· 
paid to these officials under the 1943 amendment will cease after July 9th 
and their compensation will revert to what it was by the law in existence· 
at the time that the amendment took effect upon July 9, 1943. 

These officials are thus to be paid the compensation provided in the 
amendment of July 9, 1943 up to and including July 9, 1945. Thereafter, 
from July 10 to July 20 inclusive they are to be paid at the rate of com
pensation fixed by law prior to July 9, 1943. On and after July 21, the 
compensation is to be computed on the amounts fixed by the Public Laws. 
of 1945. 

ABRAHAM BREITBARD 
Deputy Attorney General 
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June 21, 1945 
To Earle R. Hayes, Director of Personnel 
Re: Laborers, Patrolmen, Truck Drivers, etc. 

Your memo of June 16th received, asking if the above designated State 
employees, who are paid on an hourly basis, for only time actually worked
should be considered classified employees or not, for. the purposes of Chap, 
ter 135 of the Private and Special Laws of 1945. 

In my opinion these employees of the State Highway Commission come 
within the provisions of Section 6 of Chapter 59 of the Revised Statutes 
of 1944. 

To Harold I. Goss, Esq., Secretary of State 

RALPH W. FARRIS 
Attorney General 

June 22, 1945 

Your inquiry concerns Chapter 346 of the Public Laws of 1945, namely 
an act amending the financial responsibility law by adding thereto a new 
paragraph to be lettered 'F,' which is as follows: 

"To the owner or licensed operator of a motor vehicle, trailer, or 
semi-trailer involved in an accident if the said motor vehicle, trailer 
or semi-trailer at the time of the accident was insured by the owner 
thereof under a motor vehicle liability policy as defined by this 
chapter." 

Your question is whether this amendment applies to those persons who 
in the past have been required to furnish proof of financial responsibility, 
although the owner of the vehicle carried liability insurance; and whether 
they would in the future, by reason of this amendment, be relieved from 
furnishing such proof. 

This amendment was the result of considerable agitation on the part 
of those persons who protected themselves by carrying liability insurance; 
and it was because of this that the amendment was introduced and enacted. 

It was the intent of the legislature to relieve those persons, and hence, 
when this law becomes effective, it is my opinion that irrespective of the 
date of the accident, if at such time the vehicle or the operator thereof 
was protected by liability insurance, then this provision would be appli
cable. 

ABRAHAM BREITBARD 
Deputy Attorney General 

June 22, 1945 
To Fred W. Hollingdale, Deputy Treasurer of State 

I received your memo dated May 21st on June 20th, with a copy of 
the memo from former Attorney General Cowan dated July 10, 1944, 
relating to the responsibility of the State Treasurer; and you suggest the 
following questions: 
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1) What is the responsibility of the State Treasurer's office under 
Section 8, Chapter 15? 

2) Does Section 8, Chapter 15, require all state units to certify all 
items of income accruing to the state immediately or does it allow the 
several units to certify to the State Treasurer a list of unpaid and overdue 
accounts monthly, quarterly, etc.? 

Answers 

1) It is the responsibility of the State Treasurer under Section 8 of 
Chapter 15 to "receive and keep a record of all items of income accruing 
to the State ... He shall promptly collect all taxes and accounts due the 
state and certified to him as provided herein." In case he cannot collect 
said accounts and taxes, he shall institute court action through the 
Attorney General's office. That is about the limit of his responsibility 
under this section. 

There are many legal definitions of the word "promptly," depending 
on the nature of the thing to be done. In our court decisions, "promptly" 
in some cases means "at once," and is synonymous with "quick," "sud
den," "precipitant." In most cases· the courts have held that "prompt
ness" means "within a few days," especially in the performance on con
tracts; but in the handling of State funds and lhe intricate machinery 
for collecting taxes in a municipality, there are bound to be many delays, 
so that the word "promptly" would not apply in those specific cases. 
For instance, how could the State Treasurer promptly collect the taxes, 
if the person taxed refused to pay? In my opinion the word "promptly" 
in this statute means a reasonable time considering the facts in every 
case. The collector of a large number of items of tax assessments cannot 
act promptly and report and turn over the proceeds until he has had an 
opportunity to make demand, collect the money, make up his statement 
and turn over the proceeds. This machinery takes time and clerk hire, 
and should be done as· promptly as may be. 

In regard to former Attorney General Cowan's ruling upon the same, 
it is appropriate to your office. 

2) Section 8 of Chapter ·15 requires of State units to certify promptly 
to the Treasurer of State the items of income with which.-they are charged, 
and I should say that if a department did not certify to the Treasurer 
within three months over-due accounts, it would not be promptly done. 

RALPH W. FARRIS 
Attorney General 

June 27, 1945 

To Roscoe L. Mitchell, M. D., Director, Bureau of Health 

Pardon my delay in answering your letter of June 6th in which you 
asked my interpretation of questions on matters covered by Chapter 320, 
P. L. 1945. You call my attention to Section 1, which provides that no 
official shall issue a certificate of birth which discloses illegitimacy. 
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My answer to that question is that when you are requested to furnish 
.a certified copy of your record, you would have to inquire whether or not 
such record was to be used in court or was in response to the illegitimate, 
his or her legal guardian or legal counsel, and if the answer was in the 
.affirmative, you should issue the certificate. If the answer is in the neg
ative, you should advise the requesting party of this provision of law 
.and inform ·him that you are not permitted under this act to deliver such 
,certified copy of your record. 

You state in the third paragraph of your letter that Section 5 permits 
use of data contained in records pertaining to births, deaths, or marriage 
for research purposes, but forbids giving or showing records which will 
identify the person to whom the records relate except in records of ®ath. 
That provision is contained in subsection 5 of Section 3 of the act. ty our 
inquiry is made as to whether the person who is making genealogical 
studies or searching for missing or unknown heirs may be permitted to 
view the records of the State Registrar. My opinion is that those persons 
who are interested in searching the records for legitimate reasons should 
be permitted to view the records, and it is incumbent upon the State 
Registrar to interrogate those persons searching the records as to their 
interest in the same. 

Section 4 of the act provides for an amendment to Section 388 of 
Chapter 22 of the Revised Statutes, which mentions a "tangible" interest 
in recorded matters. That section gives the State Registrar and the clerk 
of the city or town discretion as to whether or not the applicant has a 
direct and tangible interest in the matter recorded. If the Registrar or 
the clerk, in the opinion of the applicant, should make a harsh or wrong 
decision, the applicant can apply to the Superior Court, or any Justice 
thereof in vacation, and ask for an inspection of the records over the 
objections of the clerk and the State Registrar. )\. direct interest would 
mean the attorney or guardian or a near relative. That would be up to 
the clerk or State Registrar to determine. I think that the word "tan
gible" is a misnomer, as a tangible thing is one which has physical sub
stance. All other things are intangible. Under the common law "tan
gible property" is that which may be felt or touched, and is necessarily 
corporeal, although it may be either real or personal. I should say that 
the word "tangible" means "material" or "substantial," as defined in 
Webster's Dictionary. So, under this section, the State Registrar or the 
city or town clerk should inquire whether or not the applicant has a 
material or substantial interest in the record as a relative, guardian or 
counsel. 

RALPH W. FARRIS 
Attorney General 
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July 2, 1945 

To John W. Moran, Executive Secretary to Governor Hildreth 

This department is in receipt of your memorandum of June 27th, in
quiring whether any member of the present Legislature may be appointed 
to any civil office of profit under this State which has been created by 
the legislature, or the emoluments of which have been increased during 
the session. 

Article IV, Part Third, §10 of the Constitution is as follows: 

"No senator or representative shall, during the term for which he 
shall have been elected, be appointed to any civil office 'of profit 
under this State, which shall have been created, or the emoluments of 
which increased during such term except such offices as may be 
filled by election by the people. . . " 

It is very clear from this provision that the answer to your inquiry is 
in the negative. Therefore, no senator or representative is eligible for 
.appointment to any office created, or the salary of which has been in
.creased during the term and the disability continues, of course, during 
the whole term for which he was elected. 

ABRAHAM BREITBARD 
Deputy Attorney General 

To Harry V. Gilson, Commissioner of Education 
Re: Authority to Approve School Building Plans 

July 2, 1945 

This office acknowledges receipt of your memo of June 28th, relative 
to the approval by the Commissioner of plans and specifications of pro
posed school buildings, or reconstruction or remodeling of any school 
building where the cost is in excess of $500. R. S., Chapter 37, §21. 

Your inquiry is whether the Governor and Council may withhold State 
:school funds in the event that the school committee fails to have the 
plans approved, or fails to provide for suitable "heating, lighting, venti
lating and hygienic conditions," as you require. 

I am of the opinion that you may, in that event, recommend to the 
Governor and Council that such funds be withheld under section 26. This 
ruling also applies to cases where the Federal Government makes a grant 
or gift to the town of funds to build such schools. Our statutes above 
cited cannot be ignored by the town or the Federal Government. 

ABRAHAM BREITBARD 
Deputy Attorney General 
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July 6, 1945 
To: Hon. Harold I. Goss, Secretary of State 
Re: Chapter 342 of the Public Laws of 1945 

... This statute provides for what are called reciprocity privileges. 
It provides: 

"No motor truck or trailer travelling in this state only in interstate 
commerce, and owned in a state wherein an excise or property tax 
shall have been paid on said vehicle, and which grants to Maine 
owned trucks and trailers the exemptions herein contained, shall be 
subject to this excise." 

I note that in making up your schedule of reciprocal privileges to be 
granted to motor vehicle operators resident in States other than Maine 
you learned that two States on the Atlantic seaboard have no provision 
for the assessment of either excise or personal property tax on motor 
vehicles owned in said States, and that your interpretation is that the 
legislature intended by this reciprocity law to grant to the owners of 
vehicles resident in other States all privileges that such States grant to 
owners of motor vehicles resident in the State of Maine. 

It is my opinion that. the reciprocity privliege of operating in Maine 
in interstate commerce without the payment of the Maine excise tax 
should be extended to owners of vehicles resident in States wherein no 
excise or property tax is levied. 

RALPH W. FARRIS 
Attorney General 

July 10, 1945 

To Harrison C. Greenleaf, Commissioner of Institutional Service 
Re: Salaries of Institution Heads 

Agreeably to my conversation with you yesterday relating to the sala
ries of the institution heads, I will say that I have made a study of the 
history of the establishment of the Department of Institutional Service, 
and find that in 1939, under the provisions of Section 5 of Chapter 223,. 
the legislature provided as follows: 

"The salary of the commissioner, the director and all other employees 
established under this act shall receive such compensation as shall 
be fixed by the governor and council." 

You will note that Section 5 of Chapter 223 of the Public Laws of 1939' 
is incorporated in Section 1 of Chapter 23, R. S. 1944; and Chapter 300 
of the Public Laws of 1941 is also incorporated in Section l, Chapter 23, 
R. S. 1944. Section 1 of said Chapter 23, R. S. 1944, provides as follows: 

"Said commissioner shall have the power to appoint institution heads 
as shall be necessary for the proper performance of the duties of said 
department said appointments to be with the approval of the gov
ernor and council." 
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It is my opinion that inasmuch as the legislature in 1939 provided that 
all salaries should be fixed by the Governor and Council, and inasmuch 
as the Governor and Council must approve your appointments of institu
tion heads, it would be necessarily implied that the Governor and Council 
should fix and regulate the salaries upon your recommendation. 

You told me in our conference yesterday that the institution heads 
were in the classified service under the Personnel Law, and I wish to call 
your attention to the ruling of former Attorney General Frank I. Cowan, 
which will be found on page 114 of the Report of the Attorney General 
for 1943-1944, and I quote from the last paragraph of said opinion, on 
page 115 of said Report: 

"Whether or not the institution heads are within the provisions of the 
State Personnel Law is a matter on which I do not wish to comment 
without further information. It has been consistently held that persons 
appointed to definite terms should be classified as Bureau Directors under 
Section 7 of the Personnel Law, so as to be in the unclassified service. 
·unless there is some strong reason for interpreting the law otherwise, 
said reason being found in the facts with regard to each particular case, 
I shall continue in the opinion that 'institution heads' are to be regarded 
as 'Bureau Directors.' " 

The provision for unclassified service is now Section 7 of Chapter 59, 
R. S. 1944, and I quote from Subdivision III of said section: 

"Heads of departments and members of boards and commissions re
quired by law to be appointed by the governor with the advice and 
consent of the council, bureau directors, and the official clerk of the 
public utilities commission and of the state liquor commission." 

I will say that I concur with the opinion of Mr. Cowan, and I think 
you will agree with me that the institution heads are heads of departments 
or bureau directors required by law to be appointed by the Governor and 
Council; and it would naturally follow that they would be in the un
classified service and that their salaries, upon your recommendation, should 
be fixed by the Governor and Council. 

I just talked with Mr. Hayes, Secretary of the Personnel Board, and 
he informed me that the institution heads have not been in the classified 
service since February 17, 1944, the date of the opinion of former Attorney 
General Cowan. 

To C. P. Bradford, State Park Commission 
Re: Lapsing of Funds 

RALPH W. FARRIS 
Attorney General 

July 11, 1945 

I received your memo dated March 7th on July 9th, as per my request, 
as I cannot find my office copy of said memo. With the memo of March 
7th you enclosed copies of letters from the State Controller and the State 
Auditor, referring to the lapsing of Commission funds. 

4 
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In the memo from Mr. Allen, dated January 15, 1945, he quotes Chap-
ter 144, Section 2 (k) of the Public Laws of 1935, as follows: 

"All moneys received by the commission shall be deposited with the 
treasurer of state, who shall maintain a separate fund which shall be 
used for the continued maintenance and development of said parks." 

Chapter 144 of the Public Laws of 1935 was repealed by the legislature 
in September, 1944. The Revision Committee rewrote Section 2 of Chap
ter 144, P. L. 1935, which is now incorporated in Section 23 of Chapter 
32, R. S. 1944, and I note that paragraph (k) was left out of Section 23, 
and all of that section of Chapter 144, P. L. 1935, was repealed except 
paragraph (g) of said Section 2, which was the interpretation clause of 
said Act. 

In regard to the amount lapsed by the Controller in the amounts of 
$38.41 on June 30, 1943, and $30.44 on June 30, 1944, it is my opinion 
that this revenue should not have been lapsed, and that future balances 
existing because of revenues received from the State parks and memorials 
should be carried over to the next fiscal year. 

To Charles P. Bradford, Park Commission 
Re: Lapsing of Funds 

RALPH W. FARRIS 
Attorney General 

July 18, 1945 

Referring to my memo of July 11, 1945, I wish to change said memo, 
in that I stated that it was my opinion that the legislature repealed para
graph (k) of Section 2 of Chapter 144, P. L. 1935, inasmuch as my atten
tion has been called to the fact that that particular provision of law is 
now incorporated in Section 25 of Chapter 32, R. S. 1944, and of course , 
is now in effect. 

This strengthens my opinion that the amounts on hand at the close of 
the fiscal year, which were taken in by the Park Commission after the 
appropriation had been expended, should not lapse, but should be carried 
over to the next fiscal year for the continued maintenance and develop
ment of park areas. 

To Fred M. Berry, State Auditor 

Re: Overlay Assessed by Municipalities 

RALPH W. FARRIS 
Attorney General 

July 18, 1945 

The subject of your memorandum of June 11th relates to the assess
ment of an overlay by assessors in towns of the State, and your question 
is whether an assessment is proper, so long as the overlay is within the 
5% allowed by statute. 
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Chapter 81, Section 49, R. S. 1944, reads as follows: 

"The assessors may assess on the polls and estates such sum above 
the sum committed to them to assess, not exceeding 5% thereof, as 
a fractional division renders convenient, and certify that fact to their 
town treasurer." 

The first statute on the subject, enacted in 1821, Chapter 113, Section 
14, was as follows: 

"Be it further enacted, That the Assessors for any town or plantation 
may and are hereby authorized and empowered to apportion on the 
polls and estates according to law, such additional sum over and 
above the precise sum to them committed to assess, as any fractional 
division of such precise sum may render convenient in the apportion
ment thereof, not exceeding five per centum on the sum so com
mitted; and it shall be the duty of such assessors to certify such town 
or plantation Treasurer thereof." 

This was taken from the statutes of the Commonwealth of Massachu
setts, the language of which was practically the same; and the statute 
in the present Revision and in earlier revisions is a condensation of this 
original section on the subject, the meaning of which would be the same, 
the intent being merely to condense it. 

In Alvord v. Cullen, 20 Pick. (Mass.) 418 (1838) at page 423, the Massa-
chusetts Court said of its act: 

"The practice of overlaying prevailed and was general, long before 
the above statute was enacted. It is not only convenient but indis
pensable, to avoid impracticable fractional divisions, and to guard 
against deficiencies." (Emphasis of the last clause ours.) 

This ·case is also authority for the proposition that if the overlay is 
within 5%, the assessment is good. See also Lord v. Parker, 83 Maine 
531. It would thus seem that the only limitation is that the 5% shall 
not be exceeded. 

I am therefore of the opinion that a tax assessed would be valid, if the 
overlay was not in excess of 5 % of the sum committed to the assessors 
for assessment. 

ABRAHAM BREITBARD 
Deputy Attorney General 

July 18, 1945 

To Francis G. Buzzell, Chief, Division of Animal Industry 

You ask for an interpretation of the word "control" in the third line 
of Section 66, Chapter 27, R. S. 1944, and it is my opinion that the word 
"control" in this connection means that situation where the Federal Gov
ernment has full control of the cattle being shipped into this State from 
any other State or country. I do not believe that the meaning should 
be construed to include cattle imported from Canada and subject to 
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border inspection by the Federal Government, because they do not have 
control of the cattle in transit. Your department should carry out the 
provisions of this law and see that the shipments from other countries 
meet the requirements of the rules and regulations of the Commissioner 
of Agriculture. You will note the language of the statute in the second 
line, "from any other state or country," which would cover the Dominion 
of Canada ... 

RALPH W. FARRIS 
Attorney General 

July 25, 1945 

To Lucius D. Barrows, Chief Engineer, State Highway Commission 

I have your memo of July 19th enclosing a copy of a letter from Fernand 
Despins, corporation counsel for the City of Lewiston, relating to the 
establishment of a bus terminal in the center of Main Street between 
Lisbon and Middle Streets in Lewiston. 

Inasmuch as Main Street is a part of the State Highway and Federal 
Aid Highway system, I do not believe that the Highway Commission has 
authority to grant permission to build platforms and safety islands within 
this area for a private corporation to use to take on and discharge pas
sengers from its buses. 

As to whether such a terminal would be considered an obstruction of 
a public highway, I do not believe it would be so considered, in view of 
the width of Main Street at that point, and the parking area maintained 
there at the present time, where they contemplate building platforms and 
safety islands. 

RALPH W. FARRIS 
Attorney Geneial 

July 25, 1945 

To Daniel T. Malloy, Chief Warden, Inland Fisheries and Game 

I have your memorandum of July 24th relative to paragraph 8 of Sec
tion 32 of the Fish and Game Laws, enacted by P. L. 1945, providing for 
a free permit to residents of Maine in and out of the armed forces of 
World War II. In answer thereto I advise you that the following per
sons are entitled to receive a permit, free of charge, to hunt and fish within 
the State, from the clerk of the town in which he or she resides, or, if 
resident in an unorganized place, then from the clerk of the nearest town: 

1) A person who has not been dishonorably discharged in World War 
II. As I understand from the War Department, there are issued three 
types of discharges: (a) an honorable discharge, (b) a discharge, and 
(c) a dishonorable discharge. A person possessing the last of these three 
is excluded thus from 'obtaining the benefits of this provision. These 
permits are for a period of two years from the date of discharge or two 
years from the official declaration, by the United States Government, of the 
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termination of World War II, whichever is the later date. Permits issued 
prior to the termination .of World War II will remain effective until two 
years after. the official declaration. Those issued after the official declara
tion, to a serviceman discharged subsequent to that time, will remain in 
force for two years after the date of discharge. 

2) Residents of Maine in the armed forces who are on furlough or 
who are stationed in Maine may have from the town clerk of the town 
in which they reside, or, if they reside in an unorganized place, then from 
the clerk of the nearest town, a furlough permit. These are to expire at 
the end of the year in which they were issued, or earlier, if the war is 
officially declared terminated by the United States Government. 

ABRAHAM BREITBARD 
Deputy Attorney General 

July 26, 1945 
To Fred M. Berry, State Auditor 

I have your memo of July 25th, enclosing a copy of a letter received 
from .............. , Register of Probate, inquiring as to the effect of 
Chapter 359, P. L. 1945, relating to charging a filing fee on petitions in 
the probate court; and you ask my opinion concerning this question. 

I will say that it is my opinion that the legislature intended that the 
filing fee should be for the original petition to probate a will and for the 
original petition to administer an estate. The statute in question reads 
as follows: 

"The register of probate shall receive a filing fee of $3 for each peti
tion to probate a will and for each petition for the administration 
of an estate, when the estimate value of such estate, as stated in the 
petition, is $1,000 or over." 

Of course, there would be only one petition for the probate of a will 
and subsequent petitions would be supplementary, in the case of d. b. n., 
c. t. a. In my opinion the same would apply to petition for administra-
tion. 

RALPH W. FARRIS 
Attorney General 

July 26, 1945 

To Earle R. Hayes, Secretary, Employees' Retirement System 

I have your memo of July 20th inquiring whether or not the provisions 
of Section 15 of Chapter 60 of the Revised Statutes give the local par
ticipating districts any and all of the benefits and privileges provided for 
in said Chapter 60. 

It is my opinion that the employees of any county, city, town or other 
local participating districts have all the benefits and privileges provided 
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for State employees, in so far as it is possible under Chapter 60 to provide 
same for them. However, you will note that under subsection VI of Sec
tion 15, the statute reads as follows: 

"Notwithstanding anything to the contrary, the retirement system 
shall not be liable for the payment of any pensions or other benefits 
on account of the employees or pensioners of any county, city, or 
town participating under the provisions of this section for which 
reserves have not been previously created from funds contributed 
by such county, city, or town, or its e:mployees for such benefits." 

It would seem from the reading of this subsection that the legislature 
did not intend to create a reserve for these local participating districts 
by State appropriation. 

RALPH W. FARRIS 
Attorney General 

August 2, 1945 

To J. Elliott Hale, Acting Director, Bureau of Sanitary Engineering 

In reply to your memo of August 1st: I believe that a public sewer,. 
as that term is used in Section 2 of the State Plumbing Code, refers to 
a sewer constructed and maintained by a municipality for the benefit of 
the general public, and the cost of construction of which, and the main
tenance and repairs, are assessed to the abutting owners proportionately, 
and in which they all have a right to enter upon payment of the propor
tionate assessment against that particular owner. 

It would thus not apply to a private or common sewer (Chapter 84, 
Section 153, R. S. 1944), which can be entered only by the consent of 
the owner thereof. 

I think, however, that this section may be amended so as to require· 
the owner abutting a private or common sewer to connect therewith, 
whenever the owner of the sewer is willing to permit entry therein. I 
have the impression that owners of common sewers are willing to have 
others join, upon paymen't of the proportionate share of the expense. 

ABRAHAM BREITBARD 
Deputy Attorney General 

August 14, 1945 

To E. E. Roderick, Deputy Commissioner of Education 

This department acknowledges receipt of your memorandum of August 
10th, dealing with Chapter 239 of the Public Laws of 1945, which amends. 
the existing non-contributory pension laws by providing an increase. 

The question has been raised whether the increase is applicable to pen
sions which have been created by legislative resolve for particular indi-
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viduals, although there were at the time of the enactment of the resolve 
statutes allowing pensions in varying amounts, depending upon the num
ber of years of service, to those teachers who have retired from active 
service and who shall on application formally made receive from the state 
during the remainder of the applicant's life an annual pension. 

Since the increase by this amendment in 1945 is incorporated in the 
existing statutes creating the pensions aforesaid, it cannot be applicable 
to pensions created by special resolves of the legislature in the case of 
particular individuals, as was the case of Ethel W. Knowlton, which 
brought about this inquiry. 

I understand, however, from your memorandum, that there are approx
imately eight teachers whp are beneficiaries of pensions created by special 
resolves; and I think that we might work out their problem in a practical 
manner by asking them, in case they apply for the increase, to submit 
formal proof of the length of their service while engaged in teaching, and ' 
if we find that at the time the resolve was enacted they had put in years 
of service which would have entitled them to receive. under the statute 
a pension equivalent to the amount granted by the resolve, then I think 
that we may properly allow them the increase provided by the general 
statutes, as they would be entitled to relinquish their rights under the 
resolve and come in under the general statutes. 

I am prompted in offering this solution by the fact that there are so 
few teachers receiving pensions under special resolves and we should not 
deny to them the increase if at the time of the enactment of the resolve 
they could have come in under the statute and received the same amount 
allowed in the resolve. 

ABRAHAM BREITBARD 
Deputy Attorney General 

August 21, 1945 

To Hon. A. K. Gardner, Commissioner of Agriculture 

I have your communication of August 20th relating to the provisions 
of Chapter 125, Section 145-C, entitled "AN ACT Imposing a Tax on 
Sweet Corn for the Suppression of the European Corn Borer." You ask 
for an interpretation of the wording of this section, and also ask whether 
the committee should be appointed at once or at some time prior to 
September 1, 1946. 

This section provides for a tax committee consisting of three members 
appointed annually in the following manner: 

" ... The commissioner of agriculture shall appoint 1 member from 
the department of agriculture and 1 member who shall be a grower; 
the Maine Canners' Association shall appoint the 3rd member. The 
tax committee is authorized to determine the amount of the tax to 
be levied and imposed each year after 1945." 
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This law became effective on July 21st and it is my opinion that the 
committee should be appointed and get organized for next year. How
ever, this is purely an administrative matter. I agree with you that it 
would appear logical for the committee to function in 1945, even though 
the tax for this current year is set up in the act. 

RALPH W. FARRIS 
Attorney General 

August 24, 1945 

To Earle R. Hayes, Secretary, Employees' Retirement System 

Re: Return of Contributions to Beneficiary under Certain Conditions 

I have your memo of August 23rd, in which you state that the Board 
of Trustees of the Retirement System would like my opinion as to whether 

· or not I believe it permissible to return to the beneficiary any contribu
tions that an employee may have made in the event of such employee's 
death prior to the time he actually received his first check as a retiree. 

You give a specific case, that of Mr. Euba C. Pratt, an employee of the 
Reformatory for Men, who applied for his retirement benefits on April 
21st, 1945, and whose retirement was to be effective as of May 21st, 
thirty days after his application. News came to your department of Mr. 
Pratt's death prior to the date on which the check would have been mailed 
out, and the check in this case is being held at the present time in the 
office of the Controller, pending my ruling. You further state in your 
memo that Mr. Pratt has some $370 and odd dollars to his credit in the 
System, representing the amount of contributions made by him while an 
employee. 

It is my opinion that this amount of money should be refunded to Mr. 
Pratt's widow, she being his beneficiary, by reason of his death taking 
place before his retirement became effective, as he had not actually re
tired until the thrity days required by law had elapsed. 

RALPH W. FARRIS 
Attorney General 

August 24, 1945 
To Harry V. Gilson, Commissioner of Education 

I have your memo of August 21st relating to the operation of vocational 
training for the War Production Workers' Program from July, 1940, to 
June 30, 1945; and you state that in accordance with disposition proced
ures of the National Youth Administration since June, 1943, the State 
has acquired various types of machinery and equipment, most of which 
will be used in local schools. You further state that in the applications 
to expend federal funds to make purchases of this equipment for training 
purposes and in making purchases of NY A equipment, the State Board 
for Vocational Education was designated as applicant and recipient, and 
you ask the following questions relating to the same: 
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"1. As the agents named in all titles to ownership, to what extent 
would we be legally responsible for maintenance, inventory, accident, and 
final disposition of worn out m.achinery if such is loaned on memorandum 
receipt to local systems? Would it be legal to transfer possession and 
title to local school systems? 

"2. In the enclosed quotations from Public Law # 124, 79th Congress, 
1st Session, an interpretation of our position as to moving equipment 
from one school to another in view of the last provision, 'That no school 
or school system shall be required to surrender possession or use of any 
property or equipment which it is using in its educational or training 
program.'" 

In answer to Question 1, I wili say that in my opinion, as the agents 
named in titles to ownership, you would be legally responsible for main
tenance, inventory, accident, and final disposition of worn out machinery; 
and it would be legal to transfer possession and title to local school systems. 

In answer to the second question, it is my opinion that Public Law 
#124, 79th Congress, 1st Session, is broad enough to allow you to move 
equipment from one school to another. 

RALPH W. FARRIS 
Attorney General 

August 27, 1945 

To Harrison C. Greenleaf, Commissioner of Institutional Service 

I received your memo of August 20, 1945, relating to the collection of 
$2 per week by Institutional Service from the Department of Health and 
Welfare for care and treatment furnished in State Sanatoria in unsettled 
cases, which include several accepted State paupers, and you also gave 
me an outline of the position of your department in this matter. You 
stated that Mr. Page, former Commissioner of Health and Welfare, 
obtained from one of my assistants, assigned to that department, an 
opinion on this matter. Therefore I requested Mr. Folsom, my assistant, 
to furnish me a copy of this opinion, which I have before me. 

Before answering your question I wish to comment on the provisions 
of Section 167 of Chapter 23, relating to charges for treatment of patients, 
which read as follows: 

"Residents of the state may be admitted to these sanatoriums, if 
found by any regular practicing physician in the state or by the 
superintendent of any one of the sanatoriums to be suffering from 
tuberculosis. All patients in said sanatoriums, or relatives liable by 
law for their support, shall pay to the state for treatment, including 
board, supplies, and incidentals, the amount determined by the de
partment; ... " 

You will note that this section was taken from Chapter 1, Section 464 
of the Laws of 1933 and was amended by Section 6 of Chapter 223 of 
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the Public Laws of 1939, and is now Section 167, Chapter 23, R. S. 1944; 
and that it authorizes your department to exercise the rights, powers and 
duties heretofore vested by law in the Department of Health and Welfare. 
Paragraph 23 of Section 6, Chapter 223, P. L. 1939, provides as follows: 

"22. To fix rates and collect fees for the support of patients in 
state hospitals, sanatoria, and other institutions; ... " . 

After reading the history of this law and Mr. Folsom's opinion dated 
June 14, 1945, addressed to H. 0. Page, Commissioner of Health and 
Welfare, I am obliged to sustain Mr. Folsom's opinion, that there is no 
provision of statute, or appropriation, which authorizes the Department 
of Health and Welfare to pay the Department of Institutional Service 
any fee for State charges who are admitted to any of the State Sanatoria 
for treatment. The wording of Section 167 of Chapter 23 is as follows: 

" ... if such patient or relatives are unable to pay, the city, town 
or plantation in which the patient has a settlement, if any, shall pay 
to the institution the sum of $2 per week so long as the patient 
cemains therein." 

This language is not broad enough to cover any State department, and 
I am told that there is no appropriation except for paupers, and you will 
note at the end of said Section 167 that no pauper disabilities shall be 
created by reason of any aid or assistance given under the provisions of 
this section. 

Therefore it is my opinion that money appropriated for paupers cannot 
be used to transfer from one department to the other, as you suggest in 
your memo of August 20th. 

In regard to Section 16 of Chapter 22, it provides that the Department 
of Health and Welfare may "compensate hospitals at such rates as it may 
establish for hospital care of persons whose resources or the resources of 
whose responsible relatives are insufficient therefor." This section does 
not cover State sanatoria, and appropriations by the legislature for the 
Department of Health and Welfare to aid public and private hospitals 
do not apply to State sanatoria. 

Therefore it is my opinion that you will have to have legislation broad
ening Section 167 of Chapter 23 to cover State paupers or persons who· 
are State charges who are found to be suffering from tuberculosis and are 
committed to the State sanatoria, before any departmental charge can be 
made by the Department of Institutional Service to the Department of 
Health and Welfare. 

RALPH W. FARRIS 
Attorney General 
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August 27, 1945 
To David H. Stevens, State Assessor 
Re: Lands Acquired by the State through Land Sale, so-called 

I have your memo of July 11th relating to the provisions of Chapter 41 
of the Public Laws of 1945, where the State Tax Assessor is responsible 
for the supervision and the administration of lands acquired by the State 
for tax delinquency through the so-called land sale procedure. 

I note from your memo that the Township of Medford was originally 
a town and deorganized on March 31, 1940. It reorganized on November 
1, 1941, as a plantation. The plantation was deorganized on March 30~ 
1945. Previous to the date of the first deorganization on March 31, 1940, 
the town placed tax liens on several parcels of land from which town 
taxes were due. Following the date of the first deorganization State taxes. 
were assessed on these same parcels. In most cases the State tax assessed 
for the year 1940 was unpaid, and, as a result, on November 25, 1942, 
a State land sale took place and these properties were sold, and apparent 
title was placed in the State of Maine after one year from the date of 
the sale, or November 25, 1943. In each case the redemption period on 
the town tax liens expired before the State land sale took place. 

You state. further in yom: memo that in the case of these particular 
parcels, during the period when the municipality was reorganized as a 
plantation, the assessors of the plantations sold the lands on a quit claim 
deed to those buyers who made an offer, and that these sales were made 
without the knowledge that the State had any claim or potential claim 
on the properties, and that the situation now arises where innocent third 
parties have purchased lands whereon the State may have a claim. 

"Question 1. Should those state taxes on those parcels which were 
sold by the assessors of the plantation, be charged off from the state 
books, ·taking into consideration the fact that the land sale to secure the 
delinquent tax and subsequent assessment of the state taxes, were made 
after the redemption period on the town's tax liens had expired?" 

Answer. It is my opinion that after the redemption period on the. 
town's tax liens had expired, the tax title inured to the town, and the. 
State tax assessor's office should not have assessed a tax to the former 
owners, for the reason that the town had a prior tax lien which had 
matured, and the land sale to secure delinquent taxes and the subsequent 
assessment by the State on property which was owned by the township 
was invalid; and I believe that these particular assessments, where the 
assessors of the township had a good tax lien on these properties and had 
given good deeds, are of no effect and should be marked off on the State 
books. 

Your second question in said memo of July 11th is, where you have 
made a preliminary check which revealed the fact that in many cases. 
lands had been sold through the so-called land sale for delinquent State 
taxes, the redemption period of one year has expired, the assessment of 
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the lands for State tax purposes has ceased, but the lands are being used, 
either by the same person who failed to pay the tax, or in many cases 
by the innocent purchaser who purchased the property from the original 
owner, or from the owner who supposedly acquired the property through 
foreclosure of a mortgage, and many of these lands are being farmed and 
the present (supposed) owners apparently know nothing at all about any 
claims that the State may have on these properties, what action should 
the State Tax Assessor take, if any? 

Answer. It is my opinion that the State Tax Assessor should get in 
touch with the owners of these. properties and advise them that the State 
has tax liens on these various parcels of land, and that these tax liens 
have been recorded in the office of the Forest Commissioner, as required 
by law, and you should then make a demand upon them for the amount 
of tax due the State, plus interest and costs of sale and recording the 
same; and if you cannot collect the full amount of these tax lien claims, 
together with interest and costs, you will submit to me an itemized state
ment of same, and you can make a compromise. As attorney for the 
State, I will authorize you to compromise any case where there is any 
doubt as to the legality of the State's claim, or where there has been any 
accident or mistake whereby innocent purchasers may suffer. 

RALPH W. FARRIS 
Attorney General 

August 29, 1945 

To Max L. Wilder, Bridge Engineer, State Highway Commission 

I have your letter of August 20th to which was attached a print of the 
survey plan of Minot Corner bridge over the Little Androscoggin River 
between the towns of Minot and Poland. You state . . that there are 
three spans, one over the main river and two of shorter length over open
ings at the easterly end. You further state that there was formerly a 
dam downstream from the bridge and at that time water at normal pitch 
flowed through all three openings, but that this dam is not now in exist
ence and that except at high water, the river flows through the westerly 
opening only. It is, however, understood that the dam may be rebuilt. 

You further state .. that the towns of Minot and Poland have applied 
for State and county aid for the reconstruction of the bridge, under the 
Bridge Act, and at the joint board meeting the estimated cost of the 
whole bridge was given, divided between the State, county and towns, 
and the towns' share was divided between Minot and Poland in propor
tion to the State valuation of the towns in accordance with your under
standing of Section 88 of Chapter 20, R. S. 1944. 

You further state that the municipal officers of Poland objected to this 
division of costs and stated that the Town of Poland should not partici
pate in the cost of the entire project, wh_ich would include the two spans, 
the area between them and the approaches at both ends, but only in one
half of the main span and the Poland approach. It was stated that the 
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town of Minot had been maintaining one-half of the main span and both 
the smaller easterly spans and the Minot approach, and that therefore 
Minot should be the only town participating in the cost of this portion 
of the project. 

On the basis of the foregoing facts you have requested an opinion from 
me. 

It is my opinion that after the Town of Poland, through its municipal 
officers, petitioned the Commissioners of the county for reconstruction of 
this bridge under the Bridge Act, it is bound by the decision of the -joint 
board and there is nothing in the statute which permits a breakdown of 
any part of the construction of the bridge. I am assuming that at the 
joint board meeting the estimated cost of the whole project was given 
and the State, county and towns' share was divided in proportion to the 
State valuation of the towns, as provided in the last sentence of Section 
88 of Chapter 30, R. S. 1944, and that the town of Poland is bound to 
accept the apportionment of costs under the provisions of the Revised 
Statutes, regardless of the opinion of the municipal officers of Poland 
that the Town of Poland should not participate in the cost of the entire 
project. .. 

RALPH W. FARRIS 
Attorney General 

August 29, 1945 

To Harrison C. Greenleaf, Commissioner of Institution}ll Service 
I have your memo of August 17, 1945. 

Section 12 of Chapter 23 would not authorize a transfer from a penal 
or correctional institution to a state hospital for treatment of the inmate. 
Such transfer may only be made "for further study or observation of his 
mental condition." The inmate could be detained at the hospital for 
such time only as may be necessary to determine his mental condition. 
The evident purpose was to allow time for study and observation to 
diagnose and classify the particular case, especially where the disease is 
uncertain or obscure. 

This view is quite clear from a reading of Section 13, which allows a 
transfer to a state hospital of a person "who becomes insane, or who is 
found to be insane by the examination authorized by the preceding sec
tion." 

ABRAHAM BREITBARD 
Deputy Attorney General 
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September 5, 1945 
To Fred M. Berry, State Auditor 

I have your memo of August 30th requesting my opinion concerning 
.audit limitations under the provisions of Chapter 361, P. L. 1945. 

This chapter amends Section 18 of Chapter 77 of the Revised Statutes, 
which provided that within sixty days after the conclusion of every race 
meeting, every person, association or corporation conducting a race shall 
submit to the Commission a complete audit of its accounts certified by 
a public accountant qualified to practice in this State and approved by 
the Commission. The amendment cited in your memo as Chapter 361, 
P. L. 1945, strikes out that wording and substitutes, 

"which books and records shall be subject to audit at any time by 
the state department of audit." 

It seems to me that the wording of the statute is plain and needs no 
interpretation. 

RALPH W. FARRIS 
Attorney General 

September 13, 1945 
To Hon. Horace Hildreth, Governor of Maine 

I am submitting herewith the draft of a proclamation to bring to an 
end Chapter 330 of the Laws of 1941, by which the standard time of this 
State was advanced one hour beginning February 9, 1942, at 2 o'clock 
A. M. By terminating this act, the confusion would be removed which 
would result otherwise from the federal government's being on standard 
time, which would be an hour earlier, as under the federal law all common 
carriers operating in interstate commerce and all federal activities, judi
cial, legislative and executive, must be governed by standard time as 
established by Congress in the various zones. It would also remove the 
confusion which would arise if our neighboring States followed the lead 
of Congress in terminating the standard time as established during the 
war, which was commonly referred to in this zone as Eastern War Time. 

You will notice that our statutes define standard time in this State to 
be that which is known and designated by the federal statute as "United 
States Eastern Standard Time." This act was suspended by Chapter 
330, Laws of 1941, which advanced standard time by one hour, so that 
unless this act was terminated, Section 4 of Chapter 1 of the Revised 
Statutes would remain suspended until the act ceased to be effective by 
its own limitation. 

I find that so far as daylight saving time is concerned, there is nothing 
in our laws which specifically authorizes it. On the other hand, at the 
present time, there is nothing in our laws which prohibits towns and 
municipalities from going on daylight saving time; but this is purely the 
voluntary act of the municipal officers in establishing an earlier hour 
when all offices in the municipality are to open and an earlier hour of 
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dosing, thus giving its employees an additional hour of daylight during 
a certain specified time of the year; and in those localities it has been 
customary for industry and business to follow the action of the municipal 
-Officers. 

Therefore what we are doing now has nothing to do with daylight sav
ing or its revival between April and September. 

ABRAHAM BREITBARD 
Deputy Attorney General 

September 20, 1945 

To Edward E. Chase, President, Board of Trustees, University of Maine 

I have your letter of September 7th . . . asking my opinion on two 
legal points: 

First. "Would it be legal for the Trustees so to invest endowment 
funds, provided, of course, that the bequest or gift did not contain a 
specific inhibition?" 

It is my opinion that if there is no specific inhibition in the creation of 
said trust, the trustees can invest endowment funds under the provisions 
of Chapter 80, P. L. 1945: "A fiduciary shall exercise the judgment and 
care under the circumstances then prevailing, which men of prudence, 
discretion and intelligence exercise in the management of their own affairs, 
not in regard to speculation but in regard to the permanent disposition 
of their funds, considering the probable income as well as the probable 
safety of their capital, etc." 

Second. "If the Trustees, with the consent of the Governor and Coun
cil as required by law, should borrow money by giving notes or bonds, 
to be paid for out of dormitory profits at an agreed rate of retirement, 
but in form of direct obligation of the University of Maine, would such 
bonds be exempt from federal income taxes on the ground that the Uni
versity is an agency and instrumentality of the State of Maine?" 

It is my opinion that such bonds would be exempt from federal income 
taxes on the grounds mentioned in your opinion. 

RALPH W. FARRIS 
Attorney General 

September 20, 1945 

To Lucius D. Barrows, Chief Engineer, SHC 

I have your memo of September 7th enclosing a memorandum from 
Ralph H. Sawyer, traffic engineer, relating to parking on highways. You 
state that your department is frequently requested to take action to con
trol parking and that there is question in your mind whether the depart
ment has any definite or specific authority to do that. 
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It is my opinion that Section 99 of Chapter 19 confers such authority 
upon the State Highway Commission and upon the appropriate highway 
officials. The last part of said section reads as follows: 

" ... the intent of this chapter being to confer upon the state high
way commission, and upon the appropriate highway officials, broad 
regulative authority to encourage reasonable use of the ways and 
bridges and to correct abuse thereof; such delegated authority being 
necessary in the opinion of the legislature for the reasonable use and 
proper protection and continued maintenance of the ways and bridges. 
of this state." 

It is my opinion that the language of this statute gives the Commission 
authority to restrict parking along the highways or on the approaches to 
bridges, where the parking of cars has become a nuisance and a hazard 
to the free movement of traffic. 

RALPH W. FARRIS 
Attorney General 

October 8, 1945 

To John C. Burnham, Administrative Assistant, SHC 

Your memo of October 4th received, asking my opinion whether under 
the Personnel Board Rule 11, Part 2, a state employee, receiving injury 
by accident arising out of and in the course of his employment, would be 
entitled to benefits under the provisions of the Workmen's Compensation 
Act and the balance of his weekly wages as sick leave pay up to the num-· 
her of days of sick leave due him. 

My opinion is that the employee receiving the benefits under the pro
visions of the Workmen's Compensation Act is not entitled to the balance 
of his weekly wages as sick leave, as sick leave and accidents should be 
distinguished in the payment of benefits under the Workmen's Compen-
sation Act. ' 

RALPH W. FARRIS 
Attorney General 

October 17, 1945 

To Miss Esth.er Lipton, Director of Special Education for Physically 
Handicapped Children 

Re: Examinations of Physically Handicapped Children 

I have your memo of October 17th propounding f<;mr questions: 

1. Is the diagnosis of an M. D. considered legal in the State of Maine?' 
Answer. Yes. 

2. Is the diagnosis of an Osteopath considered legal in the State of 
Maine? 

Answer. The diagnosis of an osteopath would be legal for certain: 
physical conditions which said osteopath has been trained to treat. 
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3. Is the diagnosis of a Chiropractor considered legal in the State of 
Maine? 

Answer. Yes, for certain ailments which said chiropractor is authorized 
to treat. 

4. May the Division of Special Education for Physically Handicapped 
Children require the diagnosis of a specialist-an Orthopedist, a Heart 
Specialist, Ophthalmologist, Otologist, Neurologist, Psychiatrist, and 
others-as an aid in determining the eligibility of an applicant for the. 
special services of this Department? 

Answer. Section 180-B of Chapter 149, P. L. 1945, provides as follows; 
"There is hereby created in the state department of education a divi
sion of special education to foster, inspect, approve and supervise 
a program of education for physically handicapped children as de
fined in sections 180-A to 180-1, inclusive." 

This gives the Department of Education a Division of Special Educa
tion with the power to make rules and rt:;gulations in supervising and 
carrying out this program for the education of physically handicapped 
children. It is for your department to say whom you will have to ex
amine these children in order to determine whether or not they are physi
cally handicapped. It is my opinion that you can require a specialist 
in each one of the branches named in your question 4. 

RALPH W. FARRIS 
Attorney General 

October. 17, 1945 

To Earl Hutchinson, Director of Secondary Education 
Re: Secondary School Tuition by a Maine Town to a New Hampshire 

Town 

I have your memo of October 16th requesting an interpretation of the 
statute relating to school pupils attending schools in another State, 
namely Section 99, Chapter 37, R. S. 1944, as amended by Chapter 270, 
P. L. 1945. 

Section 99 of Chapter 37 provides in part as follows: 

"Provided further, that any town not maintaining a high school may 
pay tuition for any student who with parents or guardian resides in 
said town and who attends an approved school. .. in a town adja
cent to the state of Maine in another state, when distance and trans
portation facilities make attendance in a Maine high school or acad
emy inexpedient. .. " 

This provision of Section 99 was enlarged upon by Chapter 270 of the 
Public Laws of 1945, in that it added the following provisions: 

5 

"Any youth who resides with a parent or guardian in a town that 
maintains, or contracts for school privileges in, an approved second-
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ary school which offers less than 2 approved occupational courses of 
study, and whose qualifications for such training are approved by 
the superintending school committee of the town, may elect to 
attend some other approved secondary school to which he may gain 
admission for the purpose of studying an occupational course not · 
offered or contracted for by the town of his legal residence." . 

After giving these sections some study I am of the opinion that it was 
the intent of the legislature to equalize opportunities for education in 
occupational training. If the Commissioner of Education deems it ex
pedient in this particular case-that of South Berwick sending certain 
pupils mentioned in a petition to him dated October 8, 1945, to Dover, 
N. H., which the petitioners state is only 4 miles away, instead of to 
Traip Academy, Kittery, which is 15 miles away-I am of the opinion 
that he would be justified in authorizing the Town of South Berwick to 
send these pupils to the Dover High School under the provisions of Section 
99 of Chapter 37, R. S. 1944, and Chapter 270, P. L. 1945. This opinion 
is a little different from what I had in mind when I talked with the Deputy 
Commissioner last June before this amendment of 1945 became effective. 
In fact, I could not at that time give these statutes sufficient study and 
did not render a written opinion. I believe that the State Department 
of Education should reimburse the Town of South Berwick for tuition 
payments to the City of Dover, N. H. 

RALPH W. FARRIS 
Attorney General 

October 18, 1945 

To William 0. Bailey, Deputy Commissioner, Planning and Research, 
Education Department 

I have your memo of October 15th stating that one of the towns in 
Maine has a high school offering manual training and that the manual 
training shop is located in another school building, five minutes' walk from 
the high school; that pupils usually walk for the manual training period, 
but that on occasion they ride to the manual training shop in the private 
cars which they have used for their own transportation to school and take 
with them a earful of classmates. 

Your question is: "If an accident were to occur on one of these trips, 
and the children were injured during school hours, could the town or 
school officials be in any way held responsible?" 

My answer to this question is, No. The town does not provide the 
transportation which these children voluntarily assume for themselves, 
and the insurance company that covers the cars would be liable if any 
injuries were occasioned by accident to the passengers in said cars. The 
parents of the children could sue the owner of the car to get at the in
surance company, in case the car was operated negligently and the chil
dren were free from contributory negligence. 

RALPH vV. FARRIS 
Attorney General 
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To David H. Stevens, State Assessor 
Re: Widow's Exemption 

October 18, 1915 

I have your memo of October 9th in regard to the question as to whe
ther or not the widow of a soldier killed in action is entitled to property 
tax exemptions set up in paragraph 10 of Section 6, Chapter 81, R. S. 
1944, as amended. Your question is: 

"Is the widow of a soldier killed in action and who is receiving a 
widow's allowance from the United State Veterans' Administration, 
entitled to the property tax exemption under our taxation laws?" 

It is my opinion that this exemption mentioned in paragraph 10, Section 
6, Chapter 81, does not apply to widows of soldiers killed in action. 

To the Honorable Governor and Council 

RALPH W. FARRIS 
Attorney General 

October 19, 1945 

Re: Maine Port Authority (Enlargement and Extension of. the Present 
Port Facility.) 

I have received from Mr. Nathan W. Thompson, attorney for the 
Maine Port Authority, a copy of the petition dated October 11, 1945, 
wherein the Directors of the Authority seek the approval of the Governor 
and Council to borrow funds with which to enlarge the State Pier in ac
cordance with the plan and the facts set out in the petition. My under
standing is that my advice is sought only as to the legality of this pro
posed undertaking, and hence I do not concern myself with the value of 
or the necessity for this improvement and extension. 

I am of the opinion that there is ample authority in the law for the 
Commission to enlarge and extend the facility, and, if its funds derived 
from income are insufficient, to borrow funds for that purpose, providing 
it has first obtained the consent of the Governor and Council; but in 
addition to this, I am of the opinion that it also needs the consent of the 
Governor and Council to the making of a contract which would involve 
the expenditure of more than $5000. Hence, the approval would be two
fold: 1) the making of a contract for the enlargement of the pier facili
ties and expending therefor the income now on hand, which it is stated 
amounts to approximately a quarter of a million dollars; and, 2), borrowing 
an additional $300,000 by a bond issue. 

For the purpose of further enlightenment of the Governor and Council 
I shall refer briefly to the act as amended by Chapter 5, of the Private 
and Special Laws of 1941. 

Under Section 1 (b) the Port Authority was vested with the broad 
purposes of acquiring, constructing and operating piers and terminal 
facilities at the Port of Portland. In this same section, however, it is 
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provided that "the net income of the Port Authority may be used for im
provements and extensions of the property of the Port Authority in the 
discretion of its directors." This clause is the same as in the law prior to 
the amendment of it by Chapter 5, P&SL of 1941. Prior to this amend
ment, however, extensions and improvements were limited to the use of 
the net income, and that only with the consent of the Governor and Coun
cil where the sum exceeded $5000. By this amendment, however, which 
was passed as an emergency measure, you. will notice that in subsection 
(d) there were additional powers vested in the Directors, which they 
could exercise with the consent of the Governor and Council and which 
would permit the proposed improvement of the pier. You will notice that 
in paragraph 1 of this subsection it is provided that it may "make any 
contract not otherwise authorized relating to the purposes, duties, rights, 
powers and privileges enumerated in chapter 114 of the private and special 
laws of 1929 as amended." (This is the act that created the Port of 
Portland Authority.) The proposed extension would be a contract "not 
otherwise authorized," because the contract for the enlargement of the 
pier would involve an expenditure of money above the net income. 

Next, under paragraph 5, the Directors were authorized to borrow 
money on its debentures, notes or bonds, either secured or unsecured, and, 
if secured, by mortgage of its property or by pledge of any part of its 
revenue not required for the maintenance and operation of the pier. Here 
is an express provision, not only to borrow money, but to secure it by 
mortgage on the property. 

I also believe that the trend of the legislation, not only this amendment, 
but amendments in 1943 and 1945, would tend to show a desire on the 
part of the legislature to enlarge the powers of the Directors, so as to 
supplement that part of Section 4 (d) of the Private and Special Laws of 
1929, Chapter 114, which provided in substance that it shall be the duty of 
the Directors to make, and so far as may be practicable, to put into exe
cution, comprehensive plans providing on the lands now owned or here
after acquired by the Port Authority at the Port of Portland adequate 
piers, capable of accommodating the largest vessels, and in connectiqn 
with such piers, suitable highways, waterways, railroad connections and 
storage yards, and sites for warehouses and industrial establishments. 

Respectfully submitted, 

To David H. Stevens, State Assessor 

ABRAHAM BREITBARD 
Deputy Attorney General 

October 23, 1945 

I have your memo of October 22nd in which you state that the 1945 
legislature amended Section 145 of Chapter 14, dealing with the taxation 
of Loan and Building Associations, so as to permit prepaid shares to be in
cluded in the taxable base reported to your office by such associations for 
taxable purposes. You state that the <,:uestion has arisen as to whether or 
not prepaid shares sold by the associations previous to July 21, 1945, the 
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effective date of the amendment, should be included in the returns filed 
by the associations in October, covering the six-month period previous to 
September 29, 1945. 

In answer to your question I will say that where a statute imposing a 
tax is enacted during the fiscal year, it has been held invalid by the weight 
of authority of the courts of this country, as retroactive so far as it applies 
to that part of the year already expired. So I would say that the prepaid 
shares sold by the associations previous to July 21, 1945, the date this 
law became effective, should not be included in the returns filed by the 
associations covering the six-month period prior to September 20, 1945. 

To David H. Stevens, State Tax Assessor 

RALPH W. FARRIS 
Attorney General 

October 24, 1945 

I have your memo of October 12th, asking for a ruling on the following: 

"A qualified veteran's real and personal property is exempt from 
taxation to an amount not exceeding $3,500." 

You ask if in the event such amount of property is held jointly in the 
names of the veteran and his wife, does it follow that the veteran can 
claim only one-half of such property so held as an exemption? 

In my opinion, under paragraph 10 of Section 6 of Chapter 81, R. S. 
1944, the veteran can claim exemption only on that part which he owns. 
If one-half is owned by his wife, it should be taxed to her, as she is not 
entitled to exemption under this provision of the statute. 

To Caleb W. Scribner, Warden Supervisor 

RALPH W. FARRIS 
Attorney General 

October 31, 1945 

I have your letter of October 13, 1945, inquiring about the provisions 
of Section 64 of the Fish and Game Laws, particularly with regard to the 
last paragraph, which provides that trial justices, or judges or recorders 
of municipal courts, and the clerks of the Superior Courts, upon convic
tion of any person for violation of any of the provisions of the chapter, are 
required to forward to the Commissioner immediately a transcript of the 
record, as well as the record· of an appeal entered, "together with the 
license or licenses of the offender." Your inquiry is whether or not the 
judge is, under this provision, authorized to take up the license after 
conviction. Your other inquiry is whether, pending an appeal, the 
license is suspended until the appeal is determined. 

I have given due consideration to this provision, and I feel that this 
section is not clear enough to justify the judge hearing the case in taking 
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any action concerning the license, and I can see where a judge would enter
tain some doubt about ordering the accused to surrender to him the 
license. Under our motor vehicle law, provision is made whereby the
judge is authorized after conviction to suspend a license and take it up, 
and the accused is directed to surrender it, and, having the same in his
possession by virtue of this authority, the judge is directed to forward it 
to the Secretary of State. 

There is also this difference. In the motor vehicle law, the judge is, 
authorized to suspend, while under this law the Commissioner is the only 
person authorized to suspend or revoke. Assuming, therefore, that the 
judge did take up the license, this in and of itself would not suspend it, 
since the Commissioner is the only one who could suspend it. 

I don't think I can say to you that this paragraph of Section 64 would 
authorize the judge to order the accused to surrender the license. 

As a practical matter, however, since the Commissioner alone is em
powered to suspend the license after a conviction and pending an appeal, 
according to the fourth paragraph of this section, I think that the warden 
making the arrest and attending court should inform the Commissioner 
immediately of the result of the hearing, and if 'the accused is convicted 
and enters an appeal, the Commissioner may then act under the fourth 
paragraph. This would accomplish the result to be attained by this
section. 

ABRAHAM BREITBARD 
Deputy Attorney General 

November 16, 1945 

To Arthur R. Greenleaf, Commissioner Sea and Shore Fisheries 

Your message relating to the licensing of freight planes was received by 
me. As I read Section 116 of Chapter 34, it authorizes you to is.sue 
licenses "only to smackmen, or truckmen, who buy, sell and transport 
lobsters by smack, boat, automobile or truck." These categories would 
not include planes. 

"Common carriers engaged in carrying any general freight on fixed 
schedules may without license transport within or without the state 
lobsters legally caught. .. provided that said lobsters are received by 
said common carriers at one of their regular established places of business 
upon land for receiving freight. .. " (Section 116, Chapter 34.) Com
mon carriers such as are here described would be railroads and motor 
trucks engaged in that business, operating on fixed schedules and licensed 
by the Interstate Commerce Commission or some other similar agency. 
I presume that when planes carrying freight are eventually included by 
the Interstate Commerce Commission or other agency in the category of 
commo1:1 carriers, they would fit into the provisions of Section 116 of 
Chapter 34 and would be authorized to carry and transport, without a 
license, lobsters legally caught. 
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Section 119, however, prohibits transportation by the owner and the 
master or captain of any smack, vessel or boat or the driver of any auto
mobile or truck or other means of transportation engaged in transporting 
lobsters without the State, unless licensed and having given bond as 
therein described; but this provision also excludes common carriers as 
above defined. I think that under the wording of this section "other 
means of transportation" would include planes; hence a license for this 
form of transportation may be issued and woukl have to include a bond as 
provided in this section and also include the agreement~ with the owner 
and operator as to compliance and forfeiture of the bond upon non
compliance. 

ABRAHAM BREITBARD 
Deputy Attorney General 

To David H. Stevens, State Tax Assessor 
Re: Tax on Sweet Corn 

November 20, 1945 

I have your memo of November 13th relating to the prov1s10ns of 
Chapter 125 of the Public Laws of 1945, which is an amendment to Chap
ter 27 of the Revised Statutes of 1944 and imposes a tax on sweet corn and 
adds new sections 145-A to 145-J inclusive to said chapter. You call my 
attention especially to Section 145-F which provides the imposition of the 
tax and the collection of same and provides that one-half the tax shall be 
paid by the contractor and one-half by the grower. You recite in your 
memo that the contractor in many cases supplies seed and fertilizer to the 
grower on credit and at the end of the season the grower receives the 
total value of his crop turned in to the contractor, less the charge for seed 
and fertilizer; and now that there is a tax, the contractor pays the tax 
and charges the grower with one-half the tax and deducts one-half the 
tax, as well as the cost of seed and fertilizer, before paying off the grower. 
You further state that in some cases, due to a poor crop, the amount due 
the grower for the corn turned in is not equal to the costs of the seed, 
fertilizer and tax. 

On the basis on the foregoing statement you desire an opinion as to 
whether the contractor is justified in reimbursing himself first and paying 
what is left on account to the grower, or whether the tax should be paid 
first and the contractor should then apply the balance of the grower's re
turn toward the charge for the seed and fertilizer, even though it does not 
balance the account. 

It is my opinion that the tax has precedence over the charge for seed 
and fertilizer, and the tax must be paid regardless of whether the amount 
for the seed and fertilizer is paid from the amount received. In other 
words, this is a tax measure placed on the statute books ·by the industry 
itself, and it should be considered strictly for the benefit of the industry, 
and the tax should come first, notwithstanding the fact that some growers 
may have a poor crop some years. 

RALPH W. FARRIS 
Attorney General 
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November 20, 1945 
To David H. Stevens, State Tax Assessor 

I have your memo of November 13th relating to the provisions of 
Section 143 of Chapter 14 as amended, which provides that the assessed 
value of real estate owned by a savings bank shall be exempt from the 
savings bank tax and that such assessed value is to be deducted from the 
sum of the average amount ,of deposits, reserve fund and undivided profits. 

I note that in figuring the tax under this statute, the starting figure is 
the sum of the average of the deposits, the average of the reserve fund, 
and the average of the undivided profits for the period covered by the 
return and that from this total is deducted either the full amount or three
fifths of the book value of certain investments as of the last day of the 
period. You also state in your said memo that certain banks have seen 
fit to reduce the value of the bank premises and to debit the undivided 
profits and credit the account representing the bank premises, thereby 
decreasing the liabilities and the total assets. You further state that in 
some cases the book value is brought down to a figure away below the 
assessed value, and if any exemption is allowed for the full assessed value, 
it results in the bank getting a double exemption, because in charging 
down this item, the bank has already made a deduction in the starting 
figure, and if the full assessed value is deducted again, the result is a 
double credit. 

From this statement of facts you desire a ruling as to whether in the 
opinion of this office the intent of the legislature under this statute was to 
not tax the book value of the bank premises up to the amount on which 
these premises were taxed locally, or whether the wording of this statute 
should be taken literally, even though it results in a double exemption. 

It is the opinion of this office that the starting figure should be the 
assessed value, and the book value should not be less than the amount of 
the assessed value, if the bank claims an exemption according to the 
assessed value of the real estate owned by the bank. In other words, if the 
book value is $50,000 and the assessed value is $25,000, the bank would 
be entitled to deduct $25,000 as an exemption under this statute; but if 
the bank should place a nominal figure of $1 as the book value of its real 
estate and the assessed value should be several thousand dollars, in all 
fairness to the State, in my opinion, the bank should deduct only the 
book value, where it is reduced so far below the assessed valuation as to 
.show an apparent intent to evade taxation. 

To David H. Stevens, State Tax Assessor 

Re: Taxation of Savings Banks 

RALPH W. FARRIS 
Attorney General 

November 20, 1945 

I have your memo of November 13th relating to Section 145 of Chapter 
14 as amended in regard to the "average of undivided profits" for the 
period covered by the return. In explanation you state that most banks 
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close their books every six months. In the meantime the income from 
all investments is accumulated from week to week in an "Income Account" 
and when the books are closed the total of this "Income Account" is 
transferred to the "Undivided Profit Account;" and in arriving at the 
average of the undivided profits, it has been the custom to consider the 
undivided profits as shown in the account plus the income as it accumu
lates in the "Income Account." 

You further state . . that one bank arrives at the average of the un
divided profits by taking the total of the "Undivided Profit Account" 
for five months and the new total for the sixth month, after the accumu
lated income for the period has been transferred to it, and that this com
putation results in an average figure more than $100,000 less than the 
actual average for the period. 

You further state that the treasurer of this bank maintains that the 
bank is in no position to invest this accumulated income and derives no 
profit from it, because 90% of the accumulated interest is paid out at 
the end of the period and does not stay with the bank in the form of 
deposits; and for this reason you ask for an interpretation of this pro
vision of the statute .... 

It is my opinion that the wording of the statute, "the average of the 
undivided profits" means the actual average, and the statute should be 
construed strictly in favor of the State and that the tax on this bank 
should be computed in the same manner as is now being used to com
pute the tax on the other savings banks in the State of Maine. 

To David H. Stevens, State Tax Assessor 

RALPH W. FARRIS 
Attorney General 

November 21, 1945 

I received your memo ... in regard to certain savings banks whose 
condition at the time of the bank holiday was not considered satisfactory, 
but which were allowed to re-open after having borrowed money from 
the Reconstruction Finance Corporation through the issue of debentures. 
You state in your memo that the proceeds from these debentures were 
mingled with other moneys of the savings banks and became part of all 
the assets of such banks, many of which are exempt from taxation. You 
call my attention to Section 143 of Chapter 14, R. S. 1944, as amended, 
and state that this provision of the statute does not contain any specific 
application to these debentures and that you desire a ruling from this 
office- as to whether or not the proceeds of these debentures should be 
considered as part of the deposits, due to the fact that some of the invest
ments made with the money are subject to exemptions. 

It is my opinion that these debentures should be included with the 
deposits, undivided profits and reserves in computing the tax on savings 
banks. 

RALPH W. FARRIS 
Attorney General 
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December 5, 1945 

To Hon. Horace Hildreth, Governor of Maine 
Re: Passamaquoddy District Authority 

I have examined the letter of Ralph C. Masterman, one of the directors. 
of this Authority, dated November 29th, and he seems to be disturbed 
about the appointments to the Authority of directors for definite terms. 
The statute, Chapter 65 of the Public Laws of 1945, Section 3, provides 
that a board of seven directors of the Authority shall be nominated by 
the Governor and appointment shall be made with the advice and con
sent of the Council, one director being designated by the Governor as 
chairman. The term of each director shall be seven years and until his 
successor has been chosen and qualified, "except that the initial terms 
of the directors shall be respectively: 1, 2, 3, 4, 5, 6, and 7 years. The 
initial term of the Chairman shall be 7 years and the Board of Directors 
shall determine by lot the initial terms of the other directors." There
afterwards, appointments are to be made at the expiration of these terms 
for seven years, except in case of vacancy by resignation, death, etc., 
when the appointment shall be made for the unexpired term. 

I have examined the nomination of the directors and their commissions,. 
which were issued by the Governor, and find that there were six persons 
appointed and the term that they were to hold office. was provided for 
in each case. Under the statute, however, the Governor could only fix 
the term of the chairman at seven years. The terms of the others, you 
will notice, were to be determined by the other directors at a board meet
ing after their appointment and qualification. Consequently, the fixing 
of the number of years that each was to serve, other than the chairman, 
was not in accordance with the statute; and in that respect I must agree 
with Mr. Masterman. 

I am of the opinion, however, that the appointments by the Governor 
are not affected by the fact that the term for which they were to hold 
office was specified. The appointments and the commissions issued are 
legal and valid, in so far as they are appointed directors.of the Authority. 
The additional provision fixing the term must be treated as surplusage. 
Being legally appointed as directors, they may now meet as a board and 
by lot fix and determine the term that each is to serve. When this is 
done, they should send an attested copy of the meeting to the Secretary 
of State, so that he will have a record of the expiration of their terms. 
While there is no provision for this latter procedure, I believe it to be 
advisable that they shall do so. 

I also desire to bring to your attention the fact that only six. directors 
have been appointed to date, whereas seven are provided for. 

ABRAHAM BREITBARD 
Deputy Attorney General 
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To Hon. Horace Hildreth, Governor of Maine 
Re: University of Maine 

7S: 

December 5, 1945 

The chairman of the Council has requested that I advise you whether 
a trustee of the University of Maine is by law required to be a resident 
of the State. 

I find that the act establishing the college, then under the name of 
State College of Agriculture and Mechanic Arts, Chapter 532, Private 
and Special Laws of 1865, provided in Section 4 thereof that "No person 
shall be a trustee who is not an inhabitant of this State, nor anyone who· 
has reached the age of seventy years." 

I am of the opinion that the term "inhabitant," as used in the Act of 
1865, is synonymous with domicile or legal residence, and implies a per
manent abode in the State of Maine. 

I plso find, however, that "all vacancies occurring in the Board of 
Trustees shall be filled by the Governor and Council on the nomination 
of the trustees. In case the nomi,wtion by the Trustees shall not be confirmed 
by the Governor and Council, the Trustees shall make another nomination, 
amd so on until a nomination shall be confirmed." (Emphasis mine.) Chap
ter 362 of the Private and Special Laws of 1867. 

ABRAHAM BREITBARD 
Deputy Attorney General 

December 6, 1945 

To Hon. Frank E. Southard, Chairman, Public Utilities Commission 

You have orally inquired from this department whether George E. 
Hill, a member of the Public Utilities Commission, who was filling an 
unexpired term, which term ended on November 28, 1945, held over 
until the appointment and qualification of a successor to that office. 

I have examined the statutes on the subject, including the act of 1913· 
(Chapter 129) which created the Commissi.on, and from cases which I 
have read where the question was considered I am of the opinion that 
the incumbent would hold over until a successor is appointed and quali
fies. See Bath v. Read, 78 Maine 280; Bunker v. Gouldsborough, 81 Maine 
194; Bowen v. Portland, 119 Maine 282 at page 286. 

In these cases a general rule of law is recognized that the incumbent 
of an office will hold over after the conclusion of his term, even though 
there is no express provision in the .statute to that effect, unless the: 
statute shows an intent to limit it to the term therein provided. 

The department so ruled with reference to the members of the Liquor 
Commission. See opinion of the writer at page 161 of the Report of the 
Attorney General, State of Maine, 1943-1944. 
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Although these two statutes, that is, the one creating the Liquor Com
mission and the one creating the Public Utilities Commission, differ in 
that, in the act creating the Public Utilities Commission, the intent was 
that the term of one of the members thereof should expire every two 
years (the initial appointments under the Act of 1913 being for 7, 5, and 
3 years, and thereafter appointments were to be made for a full term of 
7 years) and vacancies by reason of death or resignation were to be filled 
for the unexpired term of that incumbent, so as to continue the rotation 
in the appointments in accordance with the original plan, nevertheless it 
has been held that a statute providing for such an arrangement does not 
prevent the incumbent from holding over under the rule above enunciated 
by the courts, since the term of the successor is reduced by the period in 
which the prior incumbent held over and thus the continuity of the ro-

~ tation is preserved in that way. See Hayward v. Long, 178 S. C. 352; 
114 A.L.R. 1130 at page 1144. This principle is recognized by our court 
in Bowen v. Portland at page 286. See also 46 C. J. 971. 

On the assumption, thus, that Mr. Hill's term ended on November 28, 
1945, in accordance with the design and plan of the Act of 1913 which 
created the Commission, then his mere holding over would not disturb or 
disarrange that plan, as his present appointment should be made to expire 
on November 28, 1952. 

ABRAHAM BREITBARD 
Deputy Attorney General 

To Hon. Horace Hildreth, Governor of Maine 
Re: Trustees of the University of Maine 

December 10, 1945 

Since writing the memo of December 5, 1945, with regard to filling of 
vacancies on the Board of Trustees of the University of Maine, my atten
tion has been directed by Mr. Edward E. Chase to Chapter 194 of the 
Public Laws of 1874, which provides that all vacancies occurring in the 
Board of Trustees of the State College of Agriculture and the Mechanic 
Arts shall be filled by the Governor with the advice and consent of the 
Council and by Section 2 provides that all laws inconsistent with this act 
are hereby repealed. 

I may say that this was enacted as a Public Law and hence does not 
appear in our Index of the Private and Special Laws; nor does it appear in 
any Revision since 1874, except in the Revision of 1883, where the general 
act repealing all public acts not contained in the Revision except those 
which are specifically preserved by that general act, names this law as 
one of those thus preserved. 

I also find that by Chapter 196, P. L. 1883, an additional trustee was 
provided for, and among the qualifications for that person it was provided 
that he was to be a graduate of the college and that he was to be nomi
nated by the Alumni Association and appointed by the Governor and 
Council. That law also provided that the secretary of the Maine Board 
of Agriculture was to be included, but that was later repealed and the 
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Commissioner of Education is, under the Revised Statutes, an ex officio 
trustee of the Board. Thus at present there are nine members of that 
Board, including the ex officio member, the Commissioner of Education. 

It would thus appear that vacancies are now filled by the nomination 
of the Governor and confirmed by the Council, except that the Alumni 
Association trustee is nominated by the alumni. 

ABRAHAM BREITBARD 
Deputy Attorney General 

December 12, 1945 

To Earle R. Hayes, Secretary, Employees' Retirement System 
Re: Houlton Water Company 

This department acknowledges receipt of your memo of December 5th 
wherein you request an opinion as to whether the employees of the Houl
ton Water Company are eligible to become members of the Employees' 
Retirement System of the State. Attached to your memo is a history of 
the legislation of this corporation, from which it appears that, although 
it was originally organized as a private corporation, legislation in 1901 by 
Chapter 464 of the Private and Special Laws authorized the Town of 
Houlton to acquire all the stock of this corporation so that complete 
ownership is in the Town of Houlton and its directors are chosen by the 
inhabitants of the town. 

In 1943 by amendment (Chapter 26, P&SL) it was provided that said 
corporation shall hereafter be deemed for all purposes of taxation a public 
municipal corporation. Evidently this amendment was passed so as to 
relieve it of taxation in towns outside of Houlton where it maintained 
poles and transmission lines to supply electricity. Because of the fact 
that the corporation not only supplied the Town of Houlton with water 
and electricity, but also a number of additional towns and villages out
side of that town, in Greaves, Collector of the Town of Hodgdon vs. Houlton 
Water Company, 140 Maine 158, the Court held that so far as the Town of 
Houlton was concerned the corporation was to be regarded as a public 
municipal corporation for the purpose of being immune from tax; but due 
to the fact that in supplying these outside towns it was in effect engaging 
in business of a private nature, its poles and transmission lines located in 
towns outside of Houlton were taxable by those towns. 

I do not believe, however, that, if the tax question had not been reme
died by the legislature, that would bear directly on the question of eligi
bility of its employees to join the State Employees' Retirement System, 
in view of the amendment contained in Chapter 101 of the Public Laws 
of 1945, by which the "employees of any ... water district, or any quasi
municipal corporation" of the State may participate in the Retirement 
System. This amendment, which brought in employees of a water dis
trict or any other quasi-municipal corporation, would embr3:ce the Houl
ton Water Company. I therefore advise you that its employees will be 
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eligible to become members of the State Employees' Retirement System, 
if the directors or trustees of the Water Company vote to approve such 
participation. 

ABRAHAM BREITBARD 
Deputy Attorney General 

To Hon. Horace Hildreth, Governor of Maine 

Re: Application for Pardon 

December 27, 1945 

It has been brought to my attention that an application for a pardon 
has been made by the mother of a fourteen-year-old boy who was recently 
.committed to the State School for Boys, upon adjudication by the Judge 
,of the Municipal Court that he was guilty of juvenile delinquency. 

Under Section 2 of Chapter 133, judges of the municipal court, when 
sitting in a cause where a minor under seventeen years of age is charged 
with a criminal offense (in this case, a misdemeanor) exercise exclusive 
jurisdiction and hold a "juvenile court." It is further provided by 
specific provision in said section that "Any adjudication or judgment ... 
shall be that the said child was guilty of juvenile delinquency, and no such 
adjudication or judgment shall be deemed to constitute a conviction for 
crime." 

I am of the opinion that this case does not present a proper case for 
pardon under the provisions of the Constitution of Maine, since the ad
judication is not a conviction of crime, which is an essential requirement 
under the Constitution which empowers the Governor with the advice 
and consent of the Council to exercise the powers of pardon therein 
enumerated. 

It is very plain to me that it is only in cases of conviction of crime that 
the Governor is empowered to act, as in the last sentence of Section 11 
of Article V, Part First, of the Constitution, it is provided that the Gover
nor "shall communicate to the Legislature at each session thereof, each 
case of reprieve, remission of penalty, commutation or pardon granted, 
stating the name of the convict, the crime of which he was convicted, the 
sentence and its date, the date of the reprieve, remission, commutation 
or pardon, and the conditions, if any, upon which the same was granted." 

It seems, where the legislature has by express provision protected minors 
from the stigma of having been convicted of crime, by providing that the 
.adjudication shall be one for juvenile delinquency which shall not be 
considered a conviction for crime and cannot be used in any court or any 
other place as a record of conviction, that the grant of a pardon or re
prieve would be a contradiction of what the legislature, by the legislation 
ref erre~ to, has tried to accomplish. 

ABRAHAM BREITBARD 
Deputy Attorney General 



ATTORNEY GENERAL'S REPORT 79 

December 27, 1945 
To J. J. Allen, Controller 

I return herewith the documents attached to your memo of Nov. 21, 
1945, inquiring with regard to the propriety of reimbursement by the 
State Highway Commission to the Town of Moscow for overdraft on 
State Aid construction during a previous year. In this particular case 
the overdraft was in 1941. I took the question up with the Highway 
Commission and was informed that the expenditure here concerned was 
made with the consent of the Commission in anticipation of this money's 
becoming available. See Chapter 20, §109. The State Aid was after
wards withheld because of the enactment at a special session of the legis
lature of Chapter 105 of the Laws of 1941, effective January 24, 1942. It 
is not quite clear to me that the State Highway Commission, notwith
-standing this legislation, could not have paid the State Aid in the specific 
·cases where they had authorized the towns to go ahead with the work; 
but anyway there is money now available and the State Highway Com
mission has approved the payment of this invoice, and I am of the opinion 
that it may properly be audited and paid now. 

To David H. Stevens, State Assessor 

ABRAHAM BREITBARD 
Deputy Attorney General 

December 27, 1945 

Please be advised that no person, unless he is engaged in the business 
·of selling cigarettes, either at wholesale or at retail, is required to be 
licensed under the cigarette tax law. 

Thus, any group of persons who are members of or connected with or 
affiliated with any charitable or social organization and who want to dis
tribute cigarettes to sick and disabled veterans at Togus or at any other 
institution, need not be licensed to do so, as they are not engaged in the 
selling of cigarettes, which is essential before they can be required to com
ply with the licensing law of this act. 

ABRAHAM BREITBARD 
Deputy Attorney General 

January 16, 1946 
To Hon. Harold I. Goss, Secretary of State 
Re: Reciprocity to Non-Resident Vehicles and Operators 

This department acknowledges receipt of your memorandum of January 
11th asking for an opinion "on the question of whether a corporation 
organized in Maine operating motor vehicles in interstate traffic, these 
vehicles being registered in another state, are entitled to the benefits of 
the Maine reciprocity law in reference to the vehicles so operated." 

This question has particular reference "to corporations engaged in 
interstate transportation by motor truck." 
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Chapter 342 of the Laws of 1945 provides for reciprocity and exempts 
from the provisions of Chapter 19 of the Revised Statutes, the registra
tion of motor vehicles, tractors and trailers owned by a non-resident, 
provided that the owner of such vehicle has complied with the provisions 
of the law of the state, district or country of his residence relative to the 
registration of such vehicle. Like provision is made as to a non-resident 
operator who has been licensed in accordance with the provisions of law 
of the state, district or country of his residence. 

These provisions apply only to the state, district or country that ex
tends and grants like privileges to motor vehicles owned by residents of 
this state, who have registered the same in accordance with the laws of 
this state. 

Section 3 of this law defines the term "non-resident" as "any person 
whose legal residence is in some state, district or country other than 
Maine ... " 

The residence of a corporation is in the state of its creation, although it 
may carry on business in another state; and in all states other than the 
state of its creation it is deemed to be a non-resident. The definition of 
the term "non-resident" as it appears in this law makes it clear that the 
law is applicable only to persons whose legal residence is in a state, district 
or country other than Maine. It cannot apply to a domestic corporation, 
as its "legal residence" is the State of Maine. 

I therefore advise you that domestic corpor::i.tions must register their 
motor vehicles in this state, and cannot have the advantage of this law 
by registering their motor vehicles in a foreign state. 

ABRAHAM BREITBARD 
Deputy Attorney General 

Ja:quary 16, 1946 

To Harry H. Gilson, Commissioner of Education 

I have your memo of January 8th stating questions raised by Teachers 
Retirement Board relating to application of amendment by the last legis
lature found in Chapter 321 of the Public Laws of 1945, which admits to 
membership teachers serving certain academies, etc. 

"1. Can this amendment be interpreted to mean that all teachers, 
coming tinder the provisions of this amendment, may be entitled to retro
active membership if they request it and pay up for back service; or does 
this law limit such membership to the effective date of the act, July 21, 
1945?" 

Answer. In my opinion this amendment limits such membership to 
the effective date of the act. 
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"2. May a member who is eligible to either pension plan, but not both, 
transfer from one to the other at will? How m:: ny transfers are allow
able?" 

My answer to #2 is in the negative. A member who is eligible to either 
pension plan must elect under the provisions of Se< tion 241 of Chapter 37, 
R. S. 1944, and once a member has elected, he car not change from one to 
the other at his pleasure. 

"3. May a member take up back credit havin1 i failed to do this when 
first becoming eligible to membership in Maine Teachers' Retirement 
Association? How far back, to effective date of law or to date of first 
service?" 

My answer to #3 is also in the negative. He must claim his credits 
when he elects to come within the plan, unde: Sections 221-241, in
clusive, of Chapter 37, R. S. 1944. 

In Question 4 there is an error in the citation and I have ihserted 
Chapter 321, P. L. 1945, instead of R. S. 1944, Section 241 (of Chapter 37). 
I now recite Question 4 as amended: 

"4. Does the new law, P. L. 1945, Chapter 321, pertaining to teachers 
in academies give teachers the right to the provisions of eligibility under 
the old and the new retirement law? Either or both?" 

My answer to #4 is: They must elect under the provisions of Section 
241 of Chapter 37, R. S. 1944. 

"5. May teachers, by virtve of having taught prior to July 1, 1924, 
claim prior-service credit and pay back for as many years as they desire 
not to exceed the total number of years they have actually taught." 

I cannot answer #5, as it seems to be an administrative matter and be
fore giving you any written answer, I should know what the policy of your 
department has been since the provisions of Sections 221 to 241 of Chapter 
37, R. S. 1944, have been effective, where the teachers who were under 
the old plan elected to come under the new plan when this law was en
acted in 1941. That ls, did your department allow prior service credit 
under the old plan for as many years as they desired, not to exceed the 
total number of years they had actually taught? 

RALPH W. FARRIS 
Attorney General 

January 22, 1946 

To W. E. Bradbury, Deputy Commissioner, Inland Fisheries and Game 

The question has arisen whether Section 317 of Chapter 22 (Health and 
Welfare Laws) of the Revised Statutes of 1944 is still in force or whether 
it has been repealed by implication by Chapter 374 of the Public Laws of 
1945, which relates to Inland Fisheries and Game. 

6 
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Section 317 provides for free licenses to Indians over 18 years of age of 
both the Passamaquoddy and Penobscot Tribes, to fish, hunt and trap, 
upon presentation to the Commissioner of a certificate of the Indian 
Agent of these respective tribes that the applicant for the license is a 
member of that tribe. 

Provision for free hunting and fishing licenses to members of these 
tribes is made by Section 32, Subsection 9 of the Inland Fish and Game 
Laws enacted in 1945 (the Eighth Biennial Revision.) 

Doubt as to the right to a free license to trap has arisen because of the 
omission in the Inland Fish and Game Laws of a free license to trap. 

While in the previous biennial revision of the Inland Fish and Game 
Laws (Laws of 1941 and 1943) the Revisor had incorporated what is now 
Section 317, it was never considered to be a part of the Inland Fish and 
Game Laws. It was incorporated in such revisions for reference only. 

The ~epealing clause of Chapter 374, P. L. 1945, which enacted the 
present laws relating to Inland Fisheries and Game, does not repeal 
Section 317 of Chapter 22 of the Revision of 1944, either expressly or by 
implication, and hence that section remains unaffected; and under that 
section of the statute Indians belonging to either of those tribes and over 
18 years of age would be entitled to free trapping licenses, if they meet the 
other requirements. 

To Robert B. Dow, Esq . 

ABRAHAM BREITBARD 
Deputy Attorney General 

January 29, 1946 

. . . The paragraph of my letter which you quote is based on Section 1 
of the amendment (Chapter 44, P. L. 1945), which provided for revoca
tion of the prior vote to employ a town manager, at any legal special town 
meeting held at least sixty days before any annual town meeting. Such 
a vote would rescind and annul the force of a previous vote to hire a town 
manager; and since the only requirement was that the vote to revoke be 
held at least sixty days before an annual town meeting, there could be 
no objection to holding it more than sixty days before such meeting. 

The vote abrogating the earlier one would become effective as soon as 
the result was annOlmced at the town meeting, and the result would be 
that at the annual meeting following, the selectmen would have no 
authority to hire a town manager, unless after the insertion of an article 
in the warrant authorizing the selectmen to hire a town manager and 
the passing of such vote again at the annual meeting. 

It is an endless thing. Answering the last inquiry in paragraph one, I 
would say that the existing vote authorizing the employment of a town 
manager now in force would not require any further vote thereon at the 
annual town meeting; but as to whether the selectmen could with pro
priety disregard the existing vote on the subject and not employ a town 
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manager, that is something for which they would be ans":.erable to the 
inhabitants of the town. They would, in effect, not be carrying out the 
wishes of the voters of the town, as the result would be the same as though 
the inhabitants had affirmatively voted for the employment of a town 
manager and the selectmen had ignored the vote. It is all a question of 
whether the selectmen can justify their non-action in that respect. .. 

ABRAHAM BREITBARD 
Deputy Attorney General 

January 30, 1946 
To Honorable Guy H. Sturgis, Chief Justice 

I received your letter of January 28th requesting me to direct you to 
the authority, if any, for making bonds of clerks of courts payable to the 
Treasurer of State instead of the State of Maine, which you state in your 
letter seems to have been the practice of some surety companies and is 
said to be pursuant to advices from this office. 

I an find no authority in the statute for bonds of clerks of courts being 
payable to the Treasurer of State, and I can find no ruling in this office 
to the effect that bonds of clerks of courts should be payable to the Treas
urer of State instead of the State of Maine. 

It seems to me that Chapter 5, P. L. 1945, is the last word on bonds 
of clerks of court. This provides that they shall each give a surety bond 
to the State, etc., in amounts and forms approved by the Chief Justice. 

It is my opinion that all bonds of clerks of courts should be made out 
to the State of Maine and deposited with the State Auditor after the 
amount and form have been approved by the Chief Justice .... 

RALPH W. FARRIS 
Attorney General 

February 1, 1946 

To Lucius D. Barrows, Chief Engineer, State Highway Commission 
Re: Anticipation of Future State Aid Allotments by Towns 

I received your memo of January 18th relating to a letter received by 
you from Frank L. Whitney of Surry, who is interested in the construc
tion of the Newbury Neck road in Surry. 

Since I received your memo, Senator Noyes of Franklin and Mr. Whit
ney have been in my office and I talked with you on the telephone while 
they were present in my office. I then advised Senator Noyes and Mr. 
Whitney what my ruling would be in this matter. 

You state in your memo: "You will note that Mr. Whitney proposes 
that the town finance the construction of this road as a state aid highway 
and then have its notes gradually paid off by reimbursements from the 
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state aid joint fund as it becomes available annually. The Highway 
Commission would like to go along with the town on this proposition as 
they have in the past on similar but less extensive situations." 

On this basis the Commission asked my opinion as to whether it would 
be permissible under the present laws to use State Aid funds to reimburse 
a town for expenditures made in previous years in constructing a State 
Aid highway. 

My answer to this question is in the negative. You will note the limi
tation on the consent of the State Highway Commission in Section 109 
of Chapter 20, which limits the consent to any time preceding the com
mencement of the fiscal year for which such appropriation is made. In 
my opinion this would not run beyond the legislative session. . . . 

Mr. Whitney and Senator Noyes seemed to be satisfied with my ruling, 
and I understand they are going to take the matter up with the legis
lature, as a basis for post-war planning legislation. 

To David H. Stevens, State Assessor 

Re: Taxation of Horses 

RALPH W. FARRIS 
Attorney General 

February 1, 1946 

I have your memo .. relating to the interpretation of Paragraph 4, 
Section 13, Chapter 81, R. S. 1944, relating to the taxation of horses 
located in a town, the owner living in an adjacent town. You state that 
these horses are located in the adjacent town and remain there until they 
are sold, and the word "temporary" causes a great deal of worry and 
trouble in your department and you wish that clarification be made of this. 

Primarily, the horses shall be taxed on the first day of April in the 
town where they are kept; but when the horses are in any other town 
than that in which the owner or possessor resides, for pasturing or any 
other temporary purpose, on said first day of April, they shall be taxed 
to such owner or possessor in the town where he resides. The two words 
"temporary purpose" should take care of the whole situation, because in 
this case in your memo the temporary purpose was for the sale of the 
horses and they should be taxed to the owner or. possessor in the town 
where the owner resides. 

RALPH W. FARRIS 
Attorney General 

February 1, 1946 

To John C. Burnham, Administrative Assistant, SHC 
I have your memo ... asking my opinion on the following matters: 

1. "In accordance with the provisions of Sec. 18, Chap. 19, R. S. 1944, 
can a motor vehicle be registered for transporting a load upon the high
way if the vehicle and load exceeds 40,000 pounds providing the load 1s 
transported under a permit from the State Highway Commission?" 
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My answer to this question is in the affirmative, and I will call your 
attention to the last sentence in Section 100 of Chapter 19, which reads 
as follows: 

"Except that in special cases, special permits for greater gross weights 
may be granted by the state highway commission or such appropriate 
commission or official as is duly authorized elsewhere in this chapter." 

2. "If such a registration can be issued, can the fee collected exceed 
$300.00 and if so how should the additional over $300.00 be computed?" 

In answer to this question I will say that the Highway Commission 
does not issue registration, but a permit for a load exceeding 40,000 
pounds, and the Commission cannot collect, nor can the Secretary of 
State collect an additional fee over $300 according to the table provided 
for in Section 18, Chapter 19, R. S. 1944. 

3. "In accordance with the provisions of Sec. 89, Chap. 19, R. S. 1944, 
has the State Highway Commission legal authority to establish a rate of 
fees and to collect the same for permits issued under this section?" 

In answer to this question I will say that I can find no statutory author
ity for the Commission to collect fees for permits issued under this section 
as amended, and I can find no statutory authority for the State Highway 
Commission to promulgate rules and regulations relating to fees for special 
permits under this section; so my answer to this question is in the negative. 

RALPH W. FARRIS 
Attorney General 

February 4, 1946 

To Earle R. Hayes, Secretary, Employees' Retirement System 

This department acknowledges receipt of your memo of January 14th. 
The inquiry concerns the allowance of prior service credit to former em
ployees of the State at any time during the three years prior to July 1, 
1942, who are re-employed at any time prior to July 1, 1945, and who, 
upon re-employment, become members of the State Employees' Retire
ment System. 

The question is whether an employee who was "laid off" by any de
partment previous to July 1, 1942, and who was re-employed subsequent 
to July 1, 1945, but who could not take advantage of the provisions of 
this law because such person was then in the military service and was 
not discharged from said service until after July 1, 1945, can now receive 
credit for his prior service. 

You ask whether under subsection 2 of Section 4 of Chapter 60, the 
Board of Trustees may allow prior service credit, though such person did 
not bring himself within the provisions of this subsection, being prevented 
from doing so because of the fact that such person was in military service. 
A subsidiary question arises whether the Board may take into considera-
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tion the fact that some of these employees were laid off through no fault 
of their own and due to the curtailment of the activities of the depart
ment involved. 

A familiar and fundamental rule of statutory construction is that where 
a.statute is clear and plain, there is no room for interpretation. Conse
quently, the statute must be interpreted as it is written. There is no 
ambiguity in the statute. By its plain terms, prior service credit may be 
allowed only to those who were re-employed prior to July 1, 1945, and 
who were formerly employed by the State at any time during the period 
of three years prior to July 1, 1942. We have no right to enlarge the 
time or consider the question of whether the cessation of employment by 
the State. was due to no fault of the employee. 

I feel, however, as no doubt you and the Board of Trustees feel, that 
returning veterans should not be deprived of the benefits of the act under 
consideration because they were prevented from becoming re-employed 
prior to July 1, 1945. I would suggest, therefore, that at the next session 
of the legislature an amendment be introduced allowing discharged service
men who become re-employed to have the advantage of prior service 
credits. · 

ABRAHAM BREITBARD 
Deputy Attorney General 

February 6, 1946 

To C. P. Bradford, Superintendent,' State Park Commission 

Re: Tenure of Office 
Receipt is acknowledged of your memorandum of the 5th instant, in

quiring about the status of two members of the State Park Commission,. 
whose terms expired on February 4th. These two members also acted 
as chairman and secretary, respectively, of the Commission. The act 
creating the Park Commission does not provide that the members thereof, 
who are appointed by the Governor, shall hold over until their successors. 
are appointed and qualified. Notwithstanding, however, the omission of 
such a provision, they do, in my opinion, hold over until a successor is 
appointed and qualifies. You are, therefore, advised that they may con
tinue to act as members of the Commission until they are either re-ap
pointed or succeeded by new members. 

ABRAHAM BREITBARD 
Deputy Attorney General 

February 7, 1946 

To Harrison C. Greenleaf, Commissioner of Institutional Service 

This is in reply to your memo of February 6th, bringing to my atten
tion the fact that ·---···---------·---------·· has become eligible for parole ... by 
reason of the fact that on writ of error his sentence was reduced to 2! to 
5 years. The original sentence was 4 to 8 years. The reason for the re
duction was a defect in the indictment which ... reduced the crime to 
simple larceny. 
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This respondent was charged in that indictment with having broken 
into a garage ... and stealing an Oldsmobile sedan of the value of $1300. 
There was no further description of the building. A garage is not one 
of the buildings enumerated in the statute. Consequently, the indictment 
should have alleged "a building where valuable things are kept." ... 
The indictment was therefore good only for the theft of the automobile, 
which made it simple larceny, the maximum for which is 2! to 5 years. 

It has been the practice of Judge Murray to require notice in proceed
ings brought by writ of error to be given to the Attorney General, although 
for some time past I have insisted that in addition ... notice shall also 
be given to the county attorney of the county in which the prosecution 
was had. Very often these proceedings arise out of cases in remote parts 
of the State, of which we have no record, and the only person who would 
ordinarily have any familiarity with it is the county attorney in the 
county where the crime was committed. 

How the above affects this case may be readily seen from the follow
ing ... This same respondent was at the same time convicted of two other 
larcenies and of escape from the county jail. In the last ·case he was 
given from 1 to 2 years, which ran concurrently with the 4 to 8 year 
sentence. The other two cases that I have mentioned, larcenies, were, 
one for the theft of a 1941 Pontiac sedan of the value of $750, in the town 
of Chelsea, and the other case was breaking and entering in the night 
time at the store of Ray E. Tillson in Augusta. Both of these cases were 
placed on file in view of the sentence in the one for which he was im
prisoned. Had I known these facts, the sentence of 4 to 8 years would 
have been justified, because in reality he should have been s~ntenced as 
a common thief, for which a maximum of 15 years is provided. The 
Massachusetts court, some years ago, decided tha~ under the statute pre
scribing punishment as a common thief (I believe that ours is like the 
Massachusetts statute verbatim) a several sentence, that is to say, a sen
tence on each case was not permissible; but where three convictions for 
larceny were had at the same term of court, the court could only impose 
a combined sentence as a common thief. (Chapter 119, Section 10.) 

I feel that, in the consideration of the parole of a prisoner, he should 
not have the benefit of immediate parole by reason of the fact that there 
was a defect in an indictment, where the sentence has been reduced be
cause of such defect, particularly in a case like this, where all his other 
escapades for which he was indicted and convicted would justify the 
greater sentence which the court originally imposed. Since the parole 
of a prisoner is a matter of discretion, I think the Board should take into 
consideration the other crimes for which he was indicted and convicted 
at the same term of court. . . I may add that . . . in accordance with 
the Massachusetts ruling written by Chief Justice Shaw he could not be 
brought before the court and imprisoned for the offences which were 
placed on file, if the only sentence which should have been imposed was 
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a sentence combining the three as a common thief. Judge Murray has 
ruled ... that where several sentences are meted out for three distinct 
larcenies at one term of court, the first sentence is the only valid one and 
the others have no effect. 

ABRAHAM BREITBARD 
Deputy Attorney General 

February 11, 1~46 

To R. W. Carter, Chief Accountant, State Highway Commission 

I have examined the papers you left with me in regard to -------------------
who was convicted on a criminal charge for leaving the scene of an acci
dent and was fined $10 and costs, which was not paid, and thus the State 
Police officer took him from Brunswick, which is the municipal court 
where the conviction was had, and transported him to the county jail in 
Portland in execution of the mittimus. The cost of travel and executing 
the mittimus was $6, and the county commissioners question the payment 
of this to the State. They doubt the propriety of this payment because, 
they say, the State Police officer is a salaried officer. I regard the fact 
that he is a salaried officer of no consequence. 

Subsection 29 of Section 166, Chapter 79, provides that sheriffs and 
their deputies shall receive $1 for service of a mittimus to commit a per
son to jail and the usual travel with reasonable expenses incurred in the 
conveyance of such prisoner. By Chapter 13, Section 2, State Police 
officers are vested with the same powers as sheriffs, and 

"as arresting officers, or aids, or witnesses in any criminal case they 
shall be entitled to the same fees as any sheriff or deputy. Such {ees 
shall be taxed on a bill of costs and shall accrue to the treasurer of 
the state." 

By Chapter 136, Section 44, it is provided that whenever a convict is 
sentenced to pay a fine and costs and does not pay the same, he shall 
in default thereof be committed and imprisoned in accordance with law. 
On payment, however, of the fine and costs he is entitled to be discharged 
forthwith. The fees for committing and travel and cost of conveyance 
to the jail, when incurred, become a part of the cost of the prosecution 
which the prisoner must pay before he can be released. 

I am of the opinion that these fees are properly payable by the county 
commissioners to the treasurer of the State. 

To J. J. Allen, Controller 

ABRAHAM BREITBARD 
Deputy Attorney General 

February 15, 1946 

This department acknowledges receipt of your memo of February 13th 
asking for an interpretation of Chapter 122 of the Public Laws of 1945, 
which provides: 
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"When for any reason whatsoever a recipient of old age assistance 
is unable to properly indorse the check for the last payment approved 
for him prior to his death the department may approve payment by 
the state of obligations incurred by the recipient for board or medical 
or nursing services in anticipation of the receipt of such check but 
not in excess of the amount of the check ... " 

The facts stated are that the recipient died on' October 28, 1945, while 
the check in question was issued on November 9, 1945, and the Depart
ment of Health and Welfare approved a payment for medical care which 
would consume the amount of the check. Your inquiry is whether this 
statute applies to checks issued after the death of the recipient. 

The date of the issuance of the check is of no criterion, because the 
statute provides that it is the approval of the payment that controls. 
Thus, if the payment was approved by the department prior to the death 
of the recipient, the proceeds of that check would be available for the 
payment of any obligation incurred by the recipient. The purpose, of 
course, of allowing these claims to be paid out of the proceeds of the check 
was to avoid the necessity of administration of the estate of the recipient, 
in case he died before the receipt or cashing of the check. If then, the 
approval for this payment to the recipient by the department was made 
prior to October 28, the proceeds of the check issued on November 9th 
may be used to pay the doctor's bill. If the approval for payment was 
made after his death, then the proceeds of the check may not be devoted 
to that purpose. 

ABRAHAM BREITBARD 
Deputy Attorney General 

February 21, 1946 
To Harry V. Gilson, Commissioner of Education 
Re: Payment of Subsidies-Education of Physically Handicapped 

Children 

Receipt is acknowledged of your memo of February 15th with regard 
to payment of a subsidy to "local school districts" for the education of 
physically handicapped children, provided for by an act passed by the 
present legislature, which became law on July 21, 1945, being Chapter 149 
of the Laws of 1945. 

The determination of the amount to be paid or apportioned to such 
districts is on an individual pupil basis, but not at a cost exceeding $200 
per school year and in cases where pupils are to be boarded away from 
their home districts the excess cost is to be then not more than $350 per 
school year. Excess cost is the "excess cost of such education over and 
above the average per capita cost of educating normal children in their 
respective school districts." 

This act appropriated $7500 for subsidies for the fiscal year ending 
June 30, 1946, and $10,000 for the year ending June 30, 1947. 



90 ATTORNEY GENERAL'S REPORT 

Doubt has arisen as to the time of payment of the subsidies provided 
under this act, because at the, same session by Chapter 350, Section 24, 
it was provided: 

"Apportionments to be made in December. All apportionments to 
cities and towns under. the provisions of this chapter shall be made 
annually in December." 

This amendment becomes Section 211-A of Chapter 37 and the act first 
referred to becomes a part of the same chapter. The question is then 
whether the latter is applicable to the payment of the subsidies provided 
in the former act. · 

If it was so determined, the appropriation, it is said, would lapse after 
the end of this fiscal year unless it was paid before the close thereof. 

I am of the opinion that Section 211-A is not applicable to this act. 
Under this act there was created "a division of special education" within 
the department of education. In section 180-D it is provided: 

"The excess cost shall be paid to local districts under the direction 
of the division of special education." 

Payment is to be approved by the Commissioner of Education. Section 
180-G. The payment is to be computed on a school year. Section 180-D. 

In view of these provisions I believe that payment may be made when 
the division of special education so directs, subject to the approval of the 
Commissioner, and such subsidies may thus be made on or before June 
30, for the fiscal year ending in 1946. 

ABRAHAM BREITBARD 
Deputy Attorney General 

February 27, 1946 

To John C. Burnham, Administrative Assistant, SHC 

Answering your memo of the 25th of February, it is our opinion on the· 
facts set out therein that a permit may be granted to the operator under
the provisions of Chapter 217, P. L. 1945. 

This act does not confine the issuance of permits to the owner of the· 
vehicle. Thus it may be issued to the lessee, operating the vehicle. 

This is confirmed by Section 93 of Chapter 19, which provides that 
highway officials may require a bond from the owner or operator to in
demnify the State or the municipality for damage to any way or bridge: 
by the vehicle under permit. 

ABARAHAM BREITBARD 
Deputy Attorney General 
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February 26, 1946 

To Earle R. Hayes, Secretary, Employees' Retirement System· 
Re: Status of Certain State Employees, If Employed by the Maine 

Turnpike Authority 

I acknowledge receipt of your memorandum of Feb:r:_uary 13th relating to 
the above subject matter, in which you propounded the following ques
tions: 

"1. Is the Maine Turnpike Authority, as created by Chapter 69 of 
the Private and Special Laws of 1941, an agency of the State Government 
as defined in Subsection III of Section 1 of Chapter 60 of the Revised 
Statutes?" 

I am of the opinion, after reading the statement of facts in your memo 
of February 13th, that the interpretation of Subsection III of Section 1 
of Chapter 60, R. S. 1944, would not be of material benefit for the pur
poses of your memorandum. For that reason I do not give an answer to· 
question 1. 

"2. Should any of the employees of the State Highway Commission 
transfer their employment to the Maine Turnpike Authority, could they 
maintain their membership and preserve ~11 of their rights under the 
terms of the Employees' Retirement System Law?" 

My answer to question #2 is in the negative for the reason that the· 
legislature has not made any provisions or appropriated any funds for 
State contributions for the employees of the Maine Turnpike Authority 
in order that they may become members of the Retirement System. 

"3. In the event a person retired under the provisions of the Employees•· 
Retirement Act is employed by the Maine Turnpike Authority, would 
such employment in any way jeopardize such a person's retirement 
benefits?" 

My answer to question #3 is in the negative. My reason therefor is. 
set forth in the answer to question #2. 

You state in the last paragraph of your letter: "It seems hardly reason
able to suppose that the Legislature intended that certain employees of 
the Highway Department could and should be taken over by the Maine 
Turnpike Authority and at the same time deprive them of their rights as 
a State employee under either the Personnel Law or the Employees' Re-· 
tirement System Law." 

In this coQ.nection I wish to say that the Turnpike Authority was created 
by the 90th Legislature at its regular session and the Act was approved 
April 17, 1941. The Employees' Retirement Act was passed at a special 
session of the 90th Legislature held in January, 1942, and the Retirement. 
Act became effective January 24, 1942 as to administrative provisions,. 
and effective July 1, 1942 as to the rest of the Act. 
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Furthermore, the only money that the Turnpike Authority will have 
for administrative purposes will be from the sale of bonds, and said bonds 
are not to be deemed a debt of the State of Maine or a pledge of the faith 
and credit of the State of Maine, and the State of Maine is not obligated 
fo pay the bonds or any interest thereon except from tolls, and the issu
ance of these Turnpike bonds does not directly or indirectly obligate the 
State to any form of taxation whatever or to make any appropriation for 
the payment thereof. 

It is my opinion therefore that it was not the intention of the legislature 
that the Turnpike Authority employees should come within the purview 
of the Employees' Retirement System Act. 

RALPH W. FARRIS 
Attorney General 

March 7, 1946 
To Laurence C. Upton, Chief, Maine State Police 

I have your memo of March 6th in regard to the question relating to 
the penalty for violation of Chapter 306 of the Public Laws of 1945. The 
penalty under that section is as follows: 

"Whoever is required to make a report as herein provided and fails 
to do so, or wilfully fails to give correct information. . . shall be 
deemed answerable to the secretary of state, and the secretary . . . 
may suspend or revoke the operator's license of such person or the 
certificate of registration, or both .. " 

That is the penalty for violation of Chapter 306. You will note the 
word "wilfully" is used in the language of this penalty, and of course it is 
a very severe penalty for the operator or owner of a motor vehicle to have 
his license and registration certificate revoked. I call your attention to 
this fact because it indicates that the legislature intended it to be a penalty 
for the violation of this chapter. 

If you will look at Section 136 of Chapter 19, R. S. 1944, which provides 
the general penalty for violation of the motor vehicle laws where there is 
no other penalty provided, you will find that it read; as follows: 

"Whoever violates or fails to comply with the provisions of any 
section of this chapter or any rules or regulations established there
under, when no other penalty is specifically provided, shall be punished 
by a fine of not more than 90 days, or by both such fine and im
prisonment." 

You state that at least one court has taken the position that a person 
who fails to report an accident to the Chief of the State Police, as required 
by the terms of this statute, cannot be prosecuted in the criminal court, 
and undoubtedly the judge of this court had in mind that, where a spe
cific penalty is provided, the violator of the provisions of Chapter 306, 
P. L. 1945, would not come within the provisions of Section 135 of Chapter 
19, R. S. 1944, which contains the wording, "when no other penalty is 



ATTORNEY GENERAL'S REPORT 93 

specifically provided," and I must rule that the revoking of the operator's 
license and certificate of registration is the penalty, and a person failing 
to report an accident would not be prosecuted under Section 135 of 
Chapter 19, R. S. 1944. 

RALPH W. FARRIS 
Attorney General 

March 12,' 1946 

To Lester E. Brown, Chief Warden, Inland Fisheries and Game 

I have your inquiry of March 7th to which is attached a letter inquiring 
about the legality of a device to attract fish, which the manufacturer 
calls a decoy device. 

Section 51 of our Fish and Game Laws prohibits "advance baiting," • 
and provides punishment for "whoever deposits any meat, bones, dead 
fish or parts of the same, or other food for fish in any of the inland waters 
of the state, for the purpose of luring fish." It is the deposit of food that 
is prohibited. The device which is the subject of the inquiry is not a 
deposit of food. It involves the submersion of a glass jar with a perfor
ated cover with live minnows in the jar, which would attract the fish to 
the jar or in the immediate vicinity thereof. I do not believe that the 
use thereof would, strictly speaking, be a violation of our act. 

However, before we give anyone any advice with regard to the sale of 
some article, we should consider whether the same violates the spirit of 
our law and whether it is opposed to good sportsmanship. If it does 
violate these principles, we should refuse to give them any advice which 
would encourage them to put the same on the market, as we may want 
the legislature coming in thereafter to prohibit its use. 

ABRAHAM BREITBARD 
Deputy Attorney General 

March 26, 1946 

To Stanton S. Weed, Director, Division of Motor Vehicles 
Re: Registration Fees of Motor Vehicles Hired for Operation by the Lessee 

Your inquiry of February 26th relates to the registration fees for 
vehicles which are owned by a so-called truck-leasing corporation and 
which are hired out to persons desiring to use the same in connection with 
their own business. It is stated that the lessee under the renting agree
ment agrees not to carry passengers for hire. Under Section 15 of Chap
ter 19, Subdivi&ion B., it is provided that motor vehicles "used for livery 
or hire, (pay) double the above fees." The fees enumerated in Sub
section A. are the fees for passenger cars, based on the horsepower of the 
vehicle. 
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The information contained in the letter addressed to the Registry of 
Motor Vehicles by the operator of the truck-leasing corporation under con
sideration is that the corporation maintains a number of vehicles which 
it lets under contract, specifying the use which is to be made thereof by 
the lessee in the course of his business. 

Such vehicles clearly come within the provisions of Subsection B., 
being used by the owner "for livery or hire," and the fees for registration 
a.re double the amount for passenger cars of the same horsepower. 

This ruling applies to all owners of cars for livery or hire, whether 
individual, partnership, or corporation. 

ABRAHAM BREITBARD 
Deputy Attorney General 

Lt. Francis J. McCabe, Maine State Police 
Re: Motor Vehicle Law 

March 27, 1946 

Receipt is acknowledged of your memorandum of March 18th, wherein 
you ask whether a truck with a Massachusetts registration can lawfully 
transport building material from South Portland, Maine, to Waterville, 
Maine. This material is removed from structures being wrecked, "and it 
is being transported to Waterville to be used in the erection of other 
buildings. You say that the work is being done by the government of 
the United States, although the truck is privately owned. 

I am of the opinion that this truck is being illegally operated. Under 
the Reciprocity Law enacted in 1945, Chapter 342, Subsection IV, a 
motor vehicle owned by a non-resident and registered in accordance with 
the laws of the State of his residence, is allowed, without registration under 
our laws, to transport merchandise and material over our highways from 
a point in said foreign State to be delivered in our State, or to accept de
livery here and transport it to such foreign State. That is not what this 
foreign registered truck was engaged in doing. 

Section 27, Subsection B of Chapter 44, R. S. 1944, is not applicable. 
The exception there provided for dispenses in those cas~s with obtaining 
a certificate from the Public Utilities Commission before commencing 
operations. It has nothing to do with the registration of the vehicle. 

This vehicle could not perform the service it was engaged in doing, 
without being first registered in this State. 

ABRAHAM BREITBARD 
Deputy Attorney General 
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April 4, 1946 
To David H. Stevens, State Assessor 

This department acknowledges receipt of your memorandum of the 3rd 
instant relative to an inquiry submitted to your department by the Saco 
& Biddeford Savings Institute. 

We feel that the amount borrowed, and for which government bonds 
were purchased under a commitment by the bank to purchase bonds in 
that amount of a specific issue by the U. S. Government, should not be 
carried in the report which the bank submits for the purposes of taxation, 
either as a deposit or on the asset side of the report as an •investment in 
these securities to the equivalent amount. While the bank, in the prepa
ration of a financial statement, would necessarily include as a liability 
the amount that it had borrowed, and the amount of purchased bonds for 
the equivalent sum as an asset, nevertheless for the purposes of the report 
upon which the State Tax Assessor is to compute the tax payable by the 
bank, there ii some doubt in the writer's mind as to whether money 
borrowed by a savings bank can be treated as a deposit within the pro
visions of the statute, which requires a return of the average amount of its 
deposits, reserve funds, undivided profits, etc. It seems to me that the 
act contemplated that U. S. obligations and issues of the State or any of its 
political subdivisions, etc., owned by it, and the other investments for 
which partial deductions are allowed, were to be purchased from deposits, 
reserve funds and undivided profits. 

ABRAHAM BREITBARD 
Deputy Attorney General 

April 12, 1946 
To David H. Stevens, State Assessor 
Re: Taxation of Telegraph Companies 

You have attached to your memorandum a letter dated December 27, 
1945, by the tax counsel for the Western Union Telegraph Company, re
questing a review of the ruling with regard to the inclusion of the "premi
um" paid on the transfer of money to ascertain the gross receipts in this 
State from the telegraph business for the purpose of computing the tax. 

Upon looking through our files, I find the ruling by the Attorney 
General made on October 15, 1942, and again the ruling made on February 
16, 1943, by the Deputy Attorney General serving under the same At
torney General who made the first ruling. In each of these the same 
point raised in the letter above referred to was considered and decided ad
versely to the contention of the taxpayer. Upon examination of the stat
ute I do not feel that I would be warranted in disturbing the rulings 
previously made. 

ABRAHAM BREITBARD 
Deputy Attorney General 
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April 17, 1946 

To Earle R. Hayes, Secretary, Employees' Retirement System 
Re: Members over 65 Years of Age, with 35 Years of Service, No Longer 

Contributing 

I have your; memo of April 12th, relating to a member over 65 years of 
age with 35 years of service, who elected not to make any further contribu
tions when he attained the age of 65. You ask whether or not he is en
titled to the annuity provided for under the law for the period for which 
he did not make contributions. You further state that the Actuary of 
the System is of the opinion that the law does not contemplate the State's 
paying an annuity for that period of time following the cessation of the 
contributions, and you ask me whether or not I agree with this point of 
view. 

In reply I will say that I agree with the stand of the Actuary of the 
System in this matter. 

RALPH W. FARRIS 
Attorney General 

April 17, 1946 

To Earle R. Hayes, Secretary, Employees' Retirement System 
Re: Status of Employees of Maritime Academy 

I received your memo of April 12th, asking my opinion as to the status 
of the employees of the Maine Maritime Academy at Castine. You ask 
my opinion specifically as to whether or not the employees of said academy 
are eligible to become members of the State Employees' Retirement 
System. 

This is a private corporation created by Chapter 37, P&SL 1941, as 
the Maine Nautical Training School, and the name was changed by 
Chapter 102 of the P&SL of 1941 to the Maine Maritime Academy, which 
academy has the same rights and privileges as corporations organized 
under the general laws. It is my opinion that its employees are not 
eligible to become members of the State Retirement System without 
legislative authority. 

RALPH W. FARRIS 
Attorney General 

April 17, 1946 

To Earle R. Hayes, Secretary, Employees' Retirement System 

I have your memo of April 12th, relating tothe provisions of Subsection 
VI of Section 3 of Chapter 60, R. S. 1944, which provides as follows: 

"Should any member in any period of 5 consecutive years after last 
becoming a member be absent from service more than 3 years ... " 

You ask whether or not the board has any discretion as to what consti
tutes an absence of three years; or should a former employee who did 
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leave his contributions in the System be absent from the service three 
years and one month, would the board have any discretion in the matter? 

My reply to your question is that said statute is mandatory and the 
board would have no discretion, except in those cases provided for in said 
section of the statute, which you have not quoted. 

RALPH W. FARRIS 
Attorney General 

April 29, 1946 
To Brig. Gen. George M. Carter, Adjutant General 

I have your memo of April 23rd relating to the credit to the War Bond 
Account of the Military Defense Commission of rentals received from the 
Federal Government and from individuals and municipalities for the use 
of the State armories; and I note that the former Finance Commissioner, 
Mr. Mossman, credited the receipts from the rentals of armories to the 
State's General Fund, rather than to the War Bond Fund of the Com
mission .. You state that you would appreciate a ruling from this office 
on this matter ... 

It is my opinion, after studying Chapter 308, P. L. 1939, and Chapter 
120, P. & S. L. 1939, (the latter chapter providing for a bond issue for 
military expenses) and in view of the fact that the Finance Department 
is carrying two accounts, one for the Military Defense Commission called 
the War Bond Account of the Commission, and the Adjutant General's 
Account, which is created by appropriations of the legislature, that the 
proper procedure was followed in crediting the proceeds of the rentals of 
armories to the General Fund, rather than to the War Bond Fund. 

The statute provides that "The proceeds of all bonds issued under the 
authority of this act shall at all times be kept distinct from other moneys 
of the State ... So much of the same as from time to time shall not be 
needed for current expenses shall be placed at interest and the income 
derived therefrom, etc." 

Section 4 provides as follows: "Proceeds of the sales of such bonds 
which shall be held by the state treasurer, paid by him upon warrants 
drawn by the governor and council, are hereby appropriated to be used 
solely for the purposes set forth in this act." 

Section 6 provides that the interest shall be met by money from the 
State Treasury not otherwise appropriated (which is the General Fund), 
upon warrants drawn by the Governor and Council therefor. 

· After studying these two chapters passed at the special session of 1940, 
I am of the opinion, as I have said, that the proper procedure was fol
lowed, as the General Fund is responsible for interest on these bonds, 
and the appropriation was taken from the General Fund, and the legis
lature provides an appropriation in your budget each year for the opera
tion of the Adjutant General's Department, and this money from rentals 

7 
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of armories comes back to the Adjutant General's Department for the 
operation thereof through legislative appropriations. 

Therefore it is my opinion that it was the intent of the legislature not 
to mingle other moneys with the \Var Bond Fund ... 

RALPH W. FARRIS 
Attorney General 

May 2, 1946 

To Harrison C. Greenleaf, Commissioner of Institutional Service 

I have your memo of May 1st, dealing with the case of Anthony J. 
Bourgeois, who is now serving a sentence in the Maine State Prison of 
not less than 5, nor more than 8 years, imposed on March 21, 1942. Your 
inquiry is whether or not this sentence should have been for a fixed period, 
rather than an indeterminate sentence, and the Parole Board is in doubt 
as to the prisoner's being subject to the provisions dealing with parole 
which are applicable only to indeterminate sentences. 

The papers which you have attached to your memo show that the 
prisoner was indicted by indictment which contained four counts. The 
first count was for incest; the third and fourth counts for rape, and the 
second count for a minor offense arising out of the same criminal act. 
It would appear, although it is not quite clear from the papers submitted, 
that the prisoner was convicted of the counts charging incest and rape. 
While the Court might have imposed sentences for each of these crimes, 
apparently it did not do so, but imposed one sentence. 

The crime of incest is punishable under the statute by imprisonment 
for one to ten years. It is not excluded from the indeterminate sentence 
provisions. Thus, for that crime an indeterminate sentence may be im
posed. 

·where, as here, a single sentence was imposed; the same may be applied 
to any count in the indictment which is good. This sentence, then, could 
be applied to the count in the indictment which charged the crime of 
incest. 

The prisoner would thus be entitled to the benefits of the provisions 
of the parole law, and the Parole Board may consider his application. 

ABRAHAM BREITBARD 
Deputy Attorney General 

May 3, 1946 
To Hon, A. K. Gardner, Commissioner of Agriculture 

Your letter of May 1st at hand, concerning yc;mr problem which relates 
to the administration of Section 127-F of Chapter 153, P. L. 1945, and 
you ask for a ruling from this office. 
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As you state in your letter, Section 127-F has to do with the appro
priation provided for in the act creating the Seed Potato Board, which 
defines its powers and duties. This was passed by the legislature of 1945 
as an emergency measure and became effective April 5, 1945, when signed 
by the Governor. The legislature in this act appropriated from the un
appropriated surplus of the General Fund the sum of $100,000, to be 
made available to the Seed Potato Board, said appropriation to con
stitute an annual revolving fund for the use of the Board in carrying out 
the purposes of the act. There is, however, a proviso at the end of this 
appropriation section which reads: 

"Provided, however, that from funds arising from the sale of seed 
potatoes under this program said seed potato board shall cause to 
be paid into the state treasury annually a sum which shall, in 10 
years, equal the amount of said $100,000 appropriation; and in any 
year when said board cannot, from the sale of said seed potatoes, 
pay said amount in full, then the state treasury shall be reimbursed 
as to the balance of said amount by money taken from, but not 
larger than 10% of, the total tax collected under the provisions of 
sections 206 to 217, inclusive, of chapter 14, commonly known as the 
potato tax." 

You state in your letter that the Seed Potato Board will have no income 
arising from the sale of seed potatoes until the fiscal year ending June 30, 
194 7, and you therefore feel that the sums of money to be paid back under 
the provisions of Section 127-F would not have to be paid back until the 
fiscal year beginning July 1, 1916. 

In view of this fact, it is my opinion that that would be a reasonable 
interpretation of the statute; that the legislature did not intend that the 
Seed Potato Board should pay into the State Treasury $10,000 until the 
year when the said Board would receive this amount or more from the 
sale of said seed potatoes. I feel that it would be reasonable to take the 
fiscal year beginning July 1, 1946, as the basis of making these payments 
to the State Treasurer. 

RALPH W. FARRIS 
Attorney General 

May 13, 1946 

To Fred V/. Hollingdale, Commissioner of the .Treasury 

I have your memo of May 8th, relating to Section 11 of Chapter 15, 
R. S. 1944, as amended by Chapter 22, P. L. 1945, in which you state 
that the question arises as to the authority of the Commissioner of the 
Treasury with respect to State funds deposited under the exception estab
lished in said section 11 of said chapter, which reads as follows: 

"The above restriction shall not apply to deposits subject to imme
diate withdrawal available to meet the payment of any bonded debts 

. or interest or to pay current bills or expenses of the state." 

.1.~: .. ,.·. ·;·:·· 
....... ""' 
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This exception is to the law which permits the treasurer to deposit 
moneys including trust funds of the State in any of the banking institu
tions or trust companies or mutual savings banks organized under the 
laws of Maine, or any national bank located in this State; or when there 
is money in the treasury which in his judgment is not needed to meet 
current obligations, he may with the advice and consent of the Governor 
and Council invest such amount as he deems advisable in bonds, notes, 
certificates, etc., provided, however, that no sum exceeding an amount 
equal to 25% of the capital, surplus and undivided profits of any trust 
company or national bank, or a sum exceeding an amount equal to 25% 
of the reserve fund and undivided profit account of a mutual savings 
bank shall be on deposit therein at any one time. 

After considering this statute, you state in your memo that the custom 
of the treasurer's office for the past several years has been to maintain 
funds under this exception above cited in accounts in Augusta banks, and 
this has resulted in large local deposits and has caused criticism from 
banks in other localities; and you feel that the situation should be cor
rected, if the Commissioner has authority under this statute to maintain 
these demand deposits in other banks, and you ask the following ques
tions: 

"l. Is the general purpose of the law to diversify the depositaries to 
the end that large deposits will not be centered in any one financial 
institution?" 

My answer to No. 1 is in the affirmative. 
"2. As to demand deposit within the above exception, . is the choice 

of a depositary an administrative matter left to the discretion of 
the Commissioner?" 

My answer to No. 2 is in the affirmative. You will note by the wording 
of the statute that the word "may" is used, and it is a permissive statute 
and is an administrative matter. 

"3. Would it be within the spirit and intent of the law for the Com
missioner of the Treasury to maintain such demand accounts in 
the larger commercial banks in cities other than Augusta where 
the funds would be available for immediate withdrawal for the 
purposes mentioned in the statute and from which the Commis
sioner could transfer periodicaJiy balances to an active account 
or accounts in Augusta?" 

My answer to the third question is in the affirmative, for the reason 
that your question comes within the purview of the exception to the re
striction, which does not apply to deposits subject to immediate with
drawal, available to meet the payments of any bonded debts or interest 
or to pay any current bills or expenses of the State. · 

. The amendment which you mentioned in your memorandum, Chapter 
22, P. L. 1945, does not affect the question which you submit. This 
amendment has to do only with the deposit for safe keeping of obliga
tions of the United States in banks of this or any other State, with the 
approval of the Governor and Council. 

··:·;· ~·~ "': 
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RALPH W. FARRIS 
Attorney General 
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May 15, 1946 
To Guy R. Whitten, Deputy Insurance Commissioner 
Re: Individuals Operating as Insurance Agents under a Trade Name 

In reply to your inquiry of May 14th: 

So far as individuals are concerned, the statute only requires the In
surance Commissioner to issue a license to that individual. In the past, 
as I understand it, it has been the custom to license the individual by 
describing him by name and then following that up with the statement 
that he does business under a trade name. 

A partnership is licensed in its firm name, which may be a trade name, 
and the name of each individual member thereof. In the case of a cor
poration the license is to be issued to the corporation by its corporate 
name, and the name of each officer or member thereof authorized to 
transact business therefor under such license; but individuals holding the 
two former licenses are authorized to transact business "for and in the 
name of the firm or corporation only." 

Your present inquiry is whether three individuals who represent that 
they are doing business under the same trade name, in the same locality, 
and not being in partnership under that trade name, may be licensed in 
their individual names doing business under the same trade name. My 
answer is in the negative. Such a practice would lead to utter confusion, 
because if one insured under the agency by the trade name, the Commis
sioner would have to determine which of the three persons was the one 
with whom he was doing business. I do not believe that the statute con
templates any such practice. You would thus be justified in refusing to 
issue a license to them with any more than their own names. 

ABRAHAM BREITBARD 
Deputy Attorney General 

May 17, 1946 

To Earle R. Hayes, Secretary, Employees' Retirement Status 
Re: Retirement Status, Secretary, Normal School 

Your memorandum of April 10th involves the question whether a sec
retary employed at a State Normal School is eligible to join the Teachers' 
Retirement System, or whether the State Employees Retirement System 
is the only one of which she may become a member. 

Reference is made by you to an amendment of the law by which certain 
school secretaries were included within the definition of the term 'teacher' 
in the Teachers' Retirement Act. 

This refers to Chapter 225 of the Laws of 1941, now paragraph I of 
Section 221 of Chapter 37, R. S. 1944, whereby 'teacher' was defined to 
mean "Any teacher, principal, supervisor, school nurse, school secretary, 
or superintendent employed in any day school within the state; ... " 
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The Commissioner of Education advises me that the term 'day school' 
is not applicable to the State Normal Schools, as the latter are 'resident' 
schools, which distinguishes them from 'day schools.' 

I therefore advise you that secretaries employed at the State Normal 
Schools are not eligible to become members of the Teachers' Retirement 
System. 

ABRAHAM BREITBARD 
Deputy Attorney General 

May 21, 1916 
To Guy R. Whitten, Deputy Insurance Commissioner 

In your memo of May 15th you ask to be advised if a foreign corpora
tion, qualified to transact business in this State by compliance with the 
statutory provisions of the Corporation Law, may be licensed as an in
surance broker under Section 251 of Chapter 56. Your doubt arises from 
the fact that the officer or member who is to be authorized to transact 
the business on behalf of the corporation is a resident of the State. 

The statute provides that ". . . the license issued to such corporation 
shall give the corporate name, and the name of each officer or member 
thereof authorized to transact business therefor under such license, and 
such licenses shall authorize the persons named therein to transact busi
ness for and in the name of the firm or corporation only"." 

It is quite clear from this provision that the corporation is the principal 
as well as the licensee, and that the member or officer is merely named 
as the person authorized to acl for it "under such license." 

You are therefore advised that the corporation may be licensed as a 
non-resident broker, notwithstanding the fact that the officer or member 
designated to act for it is a resident of the State. 

ABRAHAM BREITBARD 
Deputy Attorney General 

May 21, 1946 
To Richard E. Reed, Commissioner of Sea and Shore Fisheries 

... Section 57 will be found under Chapter 33 of the Inland Fish and 
Game Laws in the back part of the Session Laws of 1945, which prohibits 
the pollution of streams and inland waters by depositing slabs, edgings, 
sawdust, chips, bark, mill waste, shavings, or other fibrous materials 
created in the manufacture of lumber or other wood products. I find 
nothing in the Sea and Shore Fisheries Law which authorizes you as Com
missioner to abate this pollution. I have taken the matter up with Mr. 
Hale of the Sanitary Water Board and he states that the discharge of this 
waste began before July 21, 1945, and the Board has authority under the 
present law to handle only new sources of pollution. 

The' only relief would be for the citizens below the point where the saw
dust is dumped to take action to abate a nuisance, which would not come 
within your jurisdiction. 

RALPH W. FARRIS 
Attorney General 
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May 23, 1946 
To Harry V. Gilson, Commissioner of Education 
Re: Payment to Private School of Elementary School Tuition, etc. 

Consideration and study have been given to your inquiry of April 4th, 
wherein you· asked to be advised whether under Sections 142 and 143 of 
Chapter 37, R. S. 1944, elementary school tuition may legally be paid 
to a proposed private school, and, if so, whether in addition thereto trans
portation or board in full or in part may be paid for such pupils. This 
has relation to pupils residing in an unorganiied township. 

You are hereby advised that such tuition and transportation or board 
are allowed only where the pupil is sent to a "public elementary school 
in the state," who "shall be entitled to all privileges and benefits and be 
subject to the same rules and regulations as children residing in the 
municipality to which they are sent." It is very clear from the language 
here employed that this cannot relate to a private or parochial school. 

ABRAHAM BREITBARD 
Deputy Attorney General 

To Alfred W. Perkins, Insurance Commissioner 
Re: Consolidated Underwriters 

May 27,1946 

In your memorandum of April 24th, which concerns Chapter 56, Sec
tions 210-217 inclusive, providing for reciprocal contracts of indemnity, 
you ask for an opinion as to whether: 

"l. If an Inter-insurer were admitted to the State of Maine, would it 
be entitled to write Workmen's Compensation insurance and Em
ployers' Liability insurance since it is not an insurance company 
within the meaning of the general insurance laws? 

2. If it were permitted to write this coverage, would it be conditioned 
upon their having to file rates for approval based upon manual 
classifications?" 

Upon the assumption that the documents submitted to you by the 
applicant would entitle it to be admitted to do business in this State, 
we answer both questions in the affirmative. While it is true that under 
Section 210, it is provided that the making of contracts of indemnity 
thereunder "shall not constitute the business of insurance and s9all not 
be subject to the laws of this state relating to insurance, except as pro
vided in this section and the 7 following sections" (the exceptions therein 
provided are not pertinent here) nevertheless under Chapter 26, which 
is our Workmen's Comp•~nsation Act, provision is there made requiring 
that insurance companies issuing industrial accident insurance policies 
covering the payment of compensation and benefits provided for in that 
Act shall file with the insurance commissioner a copy of "the form of 
such policies, and no such policy shall be issued until he has approved 
said form. It (the insurance company) shall also file its classification of 
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risks and premium rates relating thereto, and any subsequent proposed 
classification thereof, none of which shall take effect until the insurance 
commissioner has approved the same as adequate for the risks to which 
they respectively apply. He may require the filing of specific rates for 
workmen's compensation insurance including classification of risks, ex
perience, or any other rating information from insurance companies 
authorized to transact such business in Maine. " 

Section 2 of the Act defines the words and phrases therein used. Sub
section 5 reads: "'Industrial Accident Insurance Policy' shall mean a 
policy in such form as the insurance commissioner approves, issued by 
a stock or mutual casualty insurance company or association that may now 
or hereafter be authorized to do business in this state ... " Subsection 6 
reads: " 'Insurance Company' shall mean any casualty insurance com
pany or association authorized to do business in this state . ... " I think 
that the word 'association' would be applicable to reciprocal contracts 
of indemnity, as in the decided cases the subscribers are sometimes re
ferred to as an association or a group of subscribers wlio associated them
selves to insure one another, including themselves, so that each individual 
subscriber is both the assured and the insurer. · 

In writing this memo I have confined myself to the questions put in 
your memorandum, but in addition thereto I think I ought to say to you 
that I am not quite clear as to the provisions of our statutes relating to 
reciprocal contracts of indemnity. For example, all the subscribers ap
point an attorney in fact, at whose office the policies are written and 
exchanged. The form of the policies that have been submitted appears 
to be the contract of the subscribers through the attorney in fact. 

Under Section 211 of Chapter 56, suits may be brought in the county 
where the property insured is situated, and service of the process is to 
be made on the Commissioner of Insurance, who is designated by the 
attorney in fact by an instrument in writing executed by him for said 
subscribers, agreeing that service of process may be made upon the In
surance Commissioner in any acti.on brought on a policy. The last clause 
of this section, speaking of the instrument, namely tlie writing appointing 
the Commissioner of Insurance to receive service of process, provides that 
it "shall be binding upon all the subscribers." 

What I cannot understand is, who the party defendant is in the suit. 
There is nothing in the policy or in any other instrument that tells the 
insured- who the subscribers are, or where they are located, or what the 
extent of their liability is. The statute is not quite clear as to whether 
the liability is joint or several, or joint and several. 

I may also add that in the documents submitted, wherein T. H. Mastin 
& Company, under that name, by written power of attorney, designates 
the Insurance Commissioner as attorney upon whom process . may be 
served in this State, the company appears to be a partnership, and this 
instrument and others are made in the partnership name, "T. H. Mastin 
& Company." It would seem to me that these powers of attorney should 
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be made by naming the individuals who comprise the partnership doing · 
business under that name. As the papers are now written, we don't know 
who the partners are, or the persons composing the firm. All that appears 
in the documents is the firm name, and they are signed in the firm name 
by a single member. 

I also can't understand where Consolidated Underwriters fit into the 
picture. A power of attorney is also submitted in that name, and signed 
in its name by the T. H. Mastin Company, as attorneys in fact. This 
apparently is the place provided by the attorney in fact to exchange poli
cies by the subscribers. There appears to be nothing in any of the docu
ments submitted to show that the subscribers have associated themselves 
under that name. 

I understand that several of these exchanges have been admitted to do 
business in this State, writing either fire insurance or casualty, but not 
Workmen's Compensation. I think that more study should be given by 
the department to this subject .... 

ABRAHAM BREITBARD 
Deputy Attorney General 

May 29, 1946 

To Harrison C. Greenleaf, Commissioner of Institutional Service 

. Answering your memo of May 22nd, concerning the group of boys who 
in March 20, 1946, escaped from the Reformatory for Men and while at 
large committed various crimes of the grade of a felony and were sentenced 
in the Superior Court of Cumberland County and the Superior Court of 
York County therefor, to terms in the State Prison: 

All the boys still had substantial parts to serve of their original sen
tences. You direct my attention to Section 71 of Chapter 23 of the Re
vision of 1944, where provision is made that if an inmate of the Reforma
tory escapes, the superintendent may so certify on the original mittimus 
and recommend his transfer to the State Prison, and upon approval of 
the Commissioner 'of Institutional Service, the inmate shall be transferred 
to the State Prison to serve the remainder of the term for which he might 
have been held at the Reformatory;· and you say that you intend to in
voke the provisions of this chapter, so that these boys will first serve the 
remainder of the original term at the Reformatory before commencing 
the prison sentence by the Superior Court. 

I advise you that this cannot now be done, for two reasons: 1) I think 
that Section 71 contemplates that the inmate who escaped has been re
turned to the Reformatory and it is then that the transfer can be made; 
I am of the opinion that no effective transfer can be made while the in
mate is still at large; 2) the sentences in the Superior Court having been 
imposed and the mittimus issued, and the boys having been received at 
the State Prison, the sentences commence to run at once and it is not 
then in your power to postpone the commencement of these sentences, 
as that power resides in the sentencing judge only, unless a statute makes 
provision therefor. Section 71 to which you refer makes no such pro
vision. 
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There is no legal objection, however, to the boys' being returned to 
serve the remainder of the term of the Reformatory sentence after they 
have served the State Prison sentences. Thus, when they become eligible 
for discharge, the Warden may deliver them to the superintendent of the 
Reformatory, at which time the transfer may be effected. 

There is one exception to this and that is the case of Murtaugh Hughes, 
who was committed to the State School for Boys for larceny and trans
ferred to the Reformatory for Men under Section 85 of Chapter 23, R. S. 
1944. As the period of detention in his case, according to the original 
commitment was during his minority only, and as at the expiration of 
his prison sentences he will have reached his majority, he cannot be longer 
detained on the original commitment. 

To H. H. Harris, Controller 

ABRAHAM BREITBARD 
Deputy Attorney General 

June 3, 1946 

In your memo of March 11, 1946, you ask for a ruling on the questions 
therein submitted. Your memo is as follows: 

"In December of each year it is the duty of this division to pay to the 
towns and cities their share of the various subsidies for educational pur
poses. (See Chapter 37, Section 207, as amended by Chapter 47, P. L. 
1945.) 

Question 1. Can the State withhold payment by check and use 
this educational subsidy due the town against what the town and 
city may owe the State on the state tax? 

Question 2. Can the State pay the Dog Tax due towns and cities 
by crediting the amount due them against any accounts receivable 
due the State by said town? (See Chapter 88, Section 19, as amended 
by Chapter 47, P. L. 1945.) 

Question 3. As above relative to payments of Railroad and Tele
graph Tax due towns and cities. (See Chapter 14, Secti_on 121, R. S.) 

"As there seems to be considerable confusion relative to the above three 
questions we are asking for a definite official ruling from your office." 

You are advised that it would be proper to set off against the payment 
due to the town under the above provisions any indebtedness by law 
created by the town to the State and send the town a draft for the differ
ence,, with a statement showing the credits and the debits. 

ABRAHAM BREITBARD 
Deputy Attorney General 
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June 3, 1946 

To Earle R. Hayes, Secretary, Employees' Retirement System 

Your memo received May 21st, stating that you have checked back 
through various opinions handed down by the Attorney General and that 
you have found one written by Clement F. Robinson under date of Sep
tember 25, 1931, addressed to Richard Small, Esq., attorney on Work.:. 
men's Compensation Act cases, in which Mr. Robinson holds that em
ployees working on Third Class Highways must be considered State em
ployees in so far as the Workmen's Compensation Act is concerned, even 
though their salaries may be paid directly by the towns in which they 
are employed. You state that you gather that Mr. Robinson based his 
contention on the fact that the towns reimburse the State for part, if not 
all, of the salaries paid. 

In paragraph 2 of your memo you state that in addition to Third Class 
Highways, you also have State Aid, Special Resolve and Maintenance 
work, which is often paid for by town checks. Later the payrolls and 
receipted bills are submitted to the State, and the State pays for the 
State's share of the work. You have been considering such employees 
as being in State employ for the purpose of the Employees' Retirement 
System, and you inquire if your position in this matter is correct. 

In reply I will say that your position is correct in this matter as out
lined in the ruling from Attorney General Robinson in 1931. While I 
was in charge of the State Workmen's Compensation cases, we paid com
pensation to employees of Third Class Highways, State Aid, and Special 
Resolve work, for the reason that the State supervised the work and re
imbursed the towns for the actual receipted bills which they presented 
to the State, and they were also required to file their payrolls with the 
State Highway Commission for approval before they could receive re
imbursement from the State. 

So I should consider the employees on Third Class Highways and 
Special Resolve work to be State employees for the purposes of the State 
Employees' Retirement System, if they see fit to contribute. 

To the Milk Control Board 

RALPH W. FARRIS 
Attorney General 

June 3, 1946 

In reply to your inquiry dated May 16th, which arrived at this office 
on May 20th: The facts, which involve an interpretation of the Milk 
Control Law, are as follows: 

A dealer whose principal established place of business is in Bristol, 
which is within the Rockland area, and who sells milk within the Rock
land area to consumers for fluid consumption, receives delivery of this 
milk at Wiscasset from the company dealer located in the Auburn area; 
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and the question is whether the company dealer should pay for said milk 
at the producer price prevailing at Wiscasset or the producer price of the 
Rockland area, which is higher. The company dealer contends that the 
delivery of the milk is made at the dealer's premises located in Wiscasset. 
The fact, however, is that the dealer has no premises located in Wiscasset, 
nor is he a dealer in that area. 

I am of the opinion that the computation should be made on the price 
fixed in the Rockland area, in view of the prohibition contained in sub
section 6 of Section 4 of Chapter 28 of the Revised Statutes of 1944, in 
the 5th paragraph thereof, which forbids a dealer, store, or other person 
handling milk in such market to buy or off er to buy, sell or off er to sell 
milk for prices ,less than the scheduled minimum applicable to the par
ticular transaction in such market. The retail dispenser to whom I have 
referred in the above as dealer, as aforesaid, handles the milk in the Rock
land area, where his business is located. This section thus prohibits him 
from buying milk at a price less than the scheduled minimum in that 
market. 

I therefore advise you that computations on these transactions are to 
be based upon the prices established by the Board for the Rockland area. 

To H. H. Harris, Acting Controller 
Re: Executive Council 

ABRAHAM BREITBARD 
Deputy Attorney General 

June 24, 1946 

I have your memo of June 29th requesting me to advise your office as 
to the rate of compensation which members of the Executive Council are 
entitled to receive while in session during special legislative sessions, and 
calling my attention to Section 3 of Chapter 11, R. S. 1944, which pro
vides: 

"Members of the executive council shall receive the same compensa
tion and travel as a representative to the legislature, for services as 
a councillor during the session of the council commencing in January 
and closing immediately after the adjournment of the legislature and 
for services at other sessions of the council each member shall receive 
$20 for each session and actual expenses, etc." 

In answer to your question I call your attention to the fact that the 
provision for the same compensation as a Representative to the legisla
ture applies only during the session commencing in January and closing 
immediately after adjournment of the legislature, and does not apply to 
special sessions of the legislature. 

Section 2 of Chapter 9, R. S. 1944, was amended by Chapter 362, P. L. 
1945, which provides that each member of the legislature shall be paid 
$10 for every day's attendance at a special session. This will be found 
in Section 3 of Chapter 362 aforesaid, but it has no application to Section · 
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3 of Chapter 11, R. S. 1944, so as to relate to the Executive Council. 
It is my opinion that the Council should receive $20 for each session of 
the Council during the special session of the legislature. 

In the last paragraph of your memo, you state that you are not certain 
what should be considered as a session of the Executive Council. It is 
my opinion that each daily meeting of the Executive Council constitutes 
a session, whether. during a special session of the legislature or at any 
other time. 

RALPH W. FARRIS 
Attorney General 

To R. C. Mudge, Finance Commissioner, and 
H. H. Harris, Acting Controller 

June 24, 1946 

Re: Permanent Funds Held in Trust by the State of Maine 

Referring to your memo of May 22, 1946, to which you attached a copy 
of your proposed reply to the Controller's request for certain answers in 
connection with the treatment of permanent funds held in trust by the 
State, and supplementing conference in my office with you and Mr. Rob
inson on this matter, I am submitting a joint memo of my opinion to 
you and Mr. Harris. 

1) Under Section 14, Chapter 15, as amended, is it compulsory that 
all of these miscellaneous trusts be lumped for investment? 

My answer is in the negative, as I construe the amendment, which is 
Chapter 87, P. L. 1945, to be permissive and not mandatory. 

2) If all of these are lumped, is it mandatory that the interest be 
prorated? 

My answer to the second question is in the affirmative, because if you 
lump these investments, you · come within the provisions of the amend
ment, and they should be prorated according to the principal amounts 
of the several trusts involved. This answer is based upon the assumption 
that _all, the trust funds are lumped. 

3) If you do prorate the interest, should it be prorated on the principal 
of the trusts less any impounded accounts? 

My answer to the third question is in the negative, as the amendment 
provides that the earnings of the investments shall be prorated, accord
ing to the principal amounts of the several trusts; and the amendment 
further provides that the identity of each separate trust fund shall be 
maintained. I am of the opinion that you should not take inactive im
pounded trust funds and rob the interest-bearing trust funds of their in
come and add it to the inactiye, worthless accounts; but that these im
pounded accounts should be marked off, upon authorization by the legis
lature. 
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4) If some of the trusts are lumped and others are separate, should 
the income received be prorated only on the participating trusts, and 
the separate trusts receive only the amount which they individually 
earned? 

My answer to this question is in the negative, because in my opinion, 
if you are going to operate under the provisions of the amendment in 
Chapter 87, P. L. 1945, you should lump all the trlil>ts and not part of 
them. It is my opinion that you should not lump any further trust funds 
until we ascertain what the legislature wants to do in regard to the re
serve funds which we have set up already from the profits of sales of 
securities in trust funds, and also until we see what they want to do about 
marking off worthless accounts such as those that have been impounded. 
Before we begin to operate under the provisions of Chapter 87, P. L. 
1945, to quote the suggestion of Mr. Mudge, that it is poor business in 
his opinion to lump only part of the funds, I wish to add that it is my 
opinion that the statute contemplates lumping all the trust funds for in
vestment or none. 

5) A number of sales have been made and a profit was derived from 
the sale. Is it permissible to set up the profit in a reserve account to be 
used to offset losses in the impounded trusts? 

In answer to question 5, I will say that it is my opinion that the reserve 
fund set up from the profit on the sale of trust funds shouJd not be used 
to offset losses on impounded trusts, but that you should await the action 
of the next regular session of the legislature. As members of the committee 
on the investment of trust funds, Mr. Mossman, Mr. Robinson and I 
voted to set up the profit derived from the sale of certain trust securities 
for the purpose of waiting to see what the legislature wanted to do about 
marking off worthless trust fund accounts. 

6) If we are to allocate the profits on the sale of securities, should it 
be added to the principal of the trusts or considered as income? 

It is the opinion of this office that the profits on sales of securities from 
the trust funds should be treated as current income. Of course, wlien 
we have had legislative action and can start new in handling these trust 
funds for investment, that income will be prorated to all the trust funds 
according to the principal amounts of the several trusts. 

It is my opinion, which was agreed to by Mr. Robinson and Mr. Mudge, 
that we should not lump trust investments until we have word from the 
legislature at its regular session as to what it desires in the way of han
dling these separate trust funds, and also what their idea would be as to 
the reserves which we have set up. It is possible that the legislature will 
not agree that the profits from the sale of securities in these trust funds 
should be prorated according to the principal amounts of the several 
trust funds in the pool. At the time of Mr. Mossman's retirement from 
the office of Finance Commissioner, he had something in mind along this 
line to present to the next regular session of the legislature. 

RALPH W. FARRIS 
Attorney General 
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June 27, 1946 

To Earl Hutchinson, Director of Secondary Education 

I have heretofore discussed orally with you the question pertaining to 
the issuance of high school equivalency certificates for those who have 
not completed a regular high school course, either to veterans or to 
civilians who failed to graduate from high school but who may possess 
the qualifications to entitle them to an equivalency certificate, the latter 
of which they may now find necessary in order to secure a position which 
requires some academic education. Your inquiry is whether the Depart
ment of Education has a legal right to issue a State high school equiva
lency certificate based on an examination program and whether the De
partment could collect legally the necessary fees to defray the expenses 
of purchasing and conducting such examinations. 

It seems to this department that where the proposed program would 
require an expenditure of money for which there is no provision under 
existing law, legislation should be had on the subject, which would also 
authorize the department to fix and collect fees from applicants for the 
certificates. 

I believe the plan is a very worthy one and should have the support 
of the department. 

ABRAHAM BREITBARD 
Deputy Attorney General 

To Harry V. Gilson, Commissioner of Education 
Re: Election of Superintendent of Union No. 4 

July 1, 1946 

This department acknowledges receipt of your memo of July 1 concern
ing the election of a superintendent of Union No. 4. To this memo were 
attached various returns, the minutes of various meetings held, and corre
spondence. This Union is composed of the City of Biddeford and the 
Towns of Dayton and North Kennebunkport. The superintending school 
committee of Biddeford is composed of five members, including the mayor 
who is an ex officio member. Each of the towns has a superintending 
school committee consisting of three members. The towns appear to be 
in utter disagreement with Biddeford on the choice of a school superin
tendent. It appears that the Towns of Dayton and North Kennebunk
port requested that a joint meeting be held for the purpose of electing 
a joint superintendent, which the ,statute requires be done on or before 
.June 30th; and not having received any response to their request from 
C. M. Cheney as chairman of Union No. 4, who is a member of the school 
committee of the City of Biddeford, these two towns then instructed 
their secretary to call a meeting, notifying all members of the joint com
mittee, for the 25th of June, 1946. After this meeting was called, the 
chairman of the Biddeford school committee called a meeting for the 
26th at Biddeford. The earlier meeting of June 25th was to be held at 
Dayton town hall in the town of Dayton. 
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The reports of these meetings indicate the following: At the meeting 
called by the Towns of Dayton and North Kennebunkport on June 25th, 
the members of the school committees of these towns, six in all, were 
present and they thereupon proceeded to elect a chairman pro tern. and 
to elect a superintendent for the Union and named Robert H. McCarn 
and thereupon proceeded to apportion the time to be spent in each town 
and the amount to be paid by the several towns of the joint union. 

On the following day, at the meeting called by C. M. Cheney as chair
man, only those members of the Biddeford school committee comprising . 
five in number attended, and they thereupon by vote vetoed the acts of 
the preceding meeting held the day before, by the following resolution, 
"Without prejudice and without waiving any rights that the action of 
the rump meeting called by Mr. Peterson and the acts of that meeting 
be vetoed." They thereupon proceeded to elect a school superintendent, 
naming Philip R. Woodworth by casting five ballots for him and there
upon apportioned the time to be spent in the various towns and the 
amount that each was to pay. 

With this brief summary, we proceed to answer your inquiry whether 
there was a choice at these elections of a school superintendent of the 
union. 

First. Is the legality of the meeting called by the secretary of the 
union, which was based on the alleged refusal of the chairman, Mr. Cheney, 
to call a meeting, in doubt? 

It does not appear from the papers submitted to me, nor from the 
records in your office, that Mr. Cheney was ever selected as chairman by 
the joint union. However, the several parties assumed that he was, as 
they so addressed him, and perhaps he was selected as chairman; but, 
as I said, I find no record of it in the papers submitted nor in the file in 
your office. I think that, where the chairman of a joint union unreason
ably refuses to call a meeting, the secretary may do so and if a quorum 
is present, that the action taken at this meeting would be legal. In mak
ing this observation, I do not want it to be understood that I am imput
ing that the chairman unreasonably neglected to call a meeting. Evi
dently, the members of the school committees representing the towns so 
concluded and thus took this means of calling a meeting. Irrespective, 
however, of the correctness of these observations, the statute requires 
that the election of a school superintendent shall be subject to the ap
proval of the superintending school committee of the town or city having 
a majority of the teachers of the towns composing the union and paying 
not less than one-half of the salary of the superintendent. The City of 
Biddeford having the greater number of teachers and paying at least 
four-fifths of the salary, the election of a superintendent of the joint union 
would thus be subject to the approval of the school committee of that 
city. This they have not given, so that the action of the Towns of Day
ton and North Kennebunkport would not effectively elect a school super
intendent. 
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Second. The meeting called by Mr. Cheney was held on the following 
day and was attended by the five members comprising the school com
mittee of the City of Biddeford. Any action that this committee took, 
in so far as the attempt to name a superintendent is concerned, would 
be ineffective, since five would not constitute a quorum for the transaction 
of business. The committee being composed of eleven members, any 
legal action to be taken by this committee would require the attendance 
of at least a majority of the membership, which is a minimum of six. 

Third. The future action, therefore, to be taken by you is to notify 
the various members composing this joint .committee that there was no 
choice of a superintendent as a result of the meetings that were held on 
June 25th and June 26th, and, no legal election having been had on or 
before June 30th, that they should proceed to call a meeting to name 
an agent, unless they shall elect a superintendent or agree on the naming 
of a person to act as superintendent and upon all the other terms set out 
in the statute with relation to time and the proportionate part of the 
~alary that each is to pay. 

ABRAHAM BREITBARD 
Deputy Attorney Gener'al 

July 2, 1946 
To E. L. Newdick, Chief, Division of Plant Industry 

Receipt is acknowledged of your letter of June 28th, relating to the 
Woodman Potato Company, Presque Isle, which company is now in re
ceivership. You say that the company, prior to the appointment of the 
receiver, was indebted to the department in the sum of $405.50 for in
spection work, but that under the statute the company would be entitled 
to a rebate of $291.47. 

This department advises you that this rebate is to be set off against 
the indebtedness, which would leave a balance due to the State of $114.03. 
Since the company is in receivership, this balance cannot be collected in 
full, unless the operation by the receiver is successful to the· end that 
creditors will be paid in full. Otherwise, the distribution to the creditors 
will be according to their proportionate share. 

You also advise that the receiver has made application for inspection 
for the current year. The provisions of the law which would deprive a 
person who had had inspection work while he was indebted to the de
partment, would not apply in this case. The operation of the company 
is now in the hands of the court through a receiver, and hence, upon 
application by the receiver, inspection may not be refused because of a 
previous indebtedness of the company. 

I would suggest, however, that you inquire from the receiver whether 
the court has authorized the receiver to apply for inspection, as the re
ceiver can only obligate himself to the extent that the court allows him 
to do so. If he has such a court order, the department may proceed to 
render the inspection services and bill the receiver therefor. 

You may also ask him to apply to the department for inspection. 
AB RAH AM BREITBARD 

8 Deputy Attorney General 
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July 3, 1946 

To Lucius D. Barrows, Chief Engineer, State Highway Commission 

I have your communication of June 27th, stating that the Commission 
has requested you to ask me if there is any law which authorizes the State 
Highway Commission to construct cattle passes as part of the construc
tion of state and state aid roads. 

The provisions of Chapter 20, R. S. 1944, empower the Commission 
under its general powers and duties to make rules and regulations in 
regard to construction and maintenance of all state and state aid high
ways and to direct the expenditure of aH moneys for construction and 
maintenance of all state and state aid highways, which powers and duties 
in my opinion are broad enough for the Commission to construct cattle 
passes as a part of the construction of state and state aid roads. Further
more, I believe it is the duty of the Commission to do this work as a 
safety measure, and such construction would be approyed by the Public 
Roads Administration as items of costs in federal aid projects. It is a 
matter for the judgment of the Commission, to be exercised in each par
ticular case. For instance, where a right of way divides land which is 
being taken under condemnation proceedings or otherwise, it would re
duce the amount of damages for the State Highway Commission to con
struct a cattle pass under the highway so that cattle could pass to and 
fro from the pasture. 

To David H. Stevens, State Assessor 
Re: Taxation of Savings Banks 

RALPH W. FARRIS 
Attorney General 

July 3, 1946 

I received your memo of July 1st relating to the tax base under the 
provisions of Sections 142 and 143 of Chapter 14, R. S. 1944, which pro
vide that savings banks deposits, reserve funds, etc., are part of the base 
of the tax. You state that for the purpose of taxation your department 
has considered deposits as any moneys held by the bank which could be 
invested by the bank to create revenue, as distinguished from securities 
deposited in the bank for safe keeping, which have been considered as 
trust funds and not subject, to the intent of the law, in taxing deposits. 
You ask for a ruling as to whether moneys held by some savings banks 
in connection with FHA loans should be considered as deposits and sub
ject to taxation. You further state that these FHA loans are mortgage 
loans, and there is no federal money involved. If, however, the loans 
are made under a prescribed procedure, the federal government guarantees 
the hank from any loss connected with the same. You further state that 
no interest is paid on these balances. The bank is, however, in a posi
tion to invest a good part of the total of these balances, the same as any 
other deposits. You further state that these funds are a good deal like 
Christmas Club and Vacation Club deposits, which are reduced practi
cally to zero once a year and that the Christmas Club and Vacation Club 
deposits have always been ~onsidere<l subject to the tax. 
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It is my opinion that these funds, which are held to take care of FHA 
loans, are not in the strict legal sense deposits, as our courts have held 
in many instances that the "deposit of money in a savings bank creates 
a relation of debtor and creditor between the depositor and the bank, 
and there is no such relation in the FHA loans, which are held practically 
in trust to be drawn upon by the borrower as he progresses in building 
his house or improving his property, according to the conditions of the 
loan. Borrowers are not allowed to draw any funds from the balances 
of these accounts. The borrower gives a mortgage, and the bank furnishes 
the money needed to purchase the property. The borrower makes a 
monthly payment which has been figured out in advance and over a term 
of years will be sufficient to apply a certain amount to the loan, pay the 
interest, insurance and the taxes. This fact does not make the proceeds 
held in trust for FHA loans deposits under the provisions of Section 142, 
Chapter 14, R. S. 1944. 

I note that you mention in your memo that the Banking Department 
recommends that the banks hold these FHA loans segregated from the 
regular mortgage loans; and the payments on these FHA loans are con
sidered to be in escrow, which in my opinio'n is the proper procedure, 
because these payments made by the borrowers are really trust funds to 
be drawn upon as aforesaid. For that reason I do not believe that the 
proceeds of these FHA loans should be considered as deposits for the pur
pose of taxation. The deposits in a bank are not loans to the bank, and 
consequently cannot be investments, the term "deposit" having a well 
accepted meaning in the banking business, and the money deposited is 
payable upon demand, there being no difference between a deposit in a 
checking account and one in a savings account. The controlling consid
eration in determining whether a fund deposited in a bank is a "deposit" 
or an "investment" is whether a depositor has an absolute right to with
draw the fund on demand, and not whether the fund is not to draw in
terest or could be invested by the bank to create revenue. 

You can r~adily see that the funds held to be drawn upon by borrowers 
as they progress in carrying out their terms of the loan are dissimilar to 
the Christmas Club and Vacation Club deposits, for the reason that there 
is a relation of debtor and creditor between the depositor and the bank 
in the latter case and these should rightly be treated as deposits by your 
department, as a part of the base of the tax on the total of the deposits 
in any bank. 

In using the word "deposits" in Section 142, I do not believe that it 
was the intent of the legislature that deposits should be considered as any 
moneys held by the bank, which could be invested by the bank to create 
revenue, because a bank deposit is different from an ordinary debt or 
money held in escrow for a particular purpose in this: that, from its very 
nature, the deposit is constantly subject to the check of the depositor, 
and is always payable on demand, which is not the case in FHA funds 
held by savings banks in Maine. 

RALPH W. FARRIS 
Attorney General 
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July 8, 1946 
To David H. Stevens, State Assessor 

I received your memo of June 26th, enclosing a copy of a letter which 
you had received from the Colonial Beacon Oil Company and also a copy 
of a ruling from former Attorney General F. U. Burkett, dated October 
25, 1939, relating to this subject matter. 

After reading the copy of the letter from the Colonial Beacon Oil Com
pany and the copy of the letter from former Attorney General Burkett, 
and upon examination of the statute and amendments thereto, I agree 
with Attorney General Burkett's letter that there is no tax exemption 
statute in regard to this matter. 

RALPH W. FARRIS 
Attorney General 

July 13, 1946 

To Wallace C. Philoon, Administrative Assistant, Executive Department 

Receipt is acknowledged of your memorandum of July 11, concerning 
"The National School Lunch Act," and the file attached thereto. 

I can see no harm in inquiring from the Secretary of Agriculture whether 
that department will not undertake to administer the program until an 
appropriation is made by our legislature to take care of the staff or per
sonnel necessary to administer the fund. 

From a reading of the Bill, it would appear that the policy of the Con
gress was to impose upon the States the costs of the administration of 
the program. I have confirmed this with the Commissioner of Education, 
who attended the conference in Washington and who informs me that 
that was the deliberate intent of Congress. Hence, where the State Edu
cational Agency had no legal authority and the staff to administer the 
School Luncheon Program, it was provided that the administration thereof 
may be conducted by such agency as the Governor shall designate. 

Under Section 14 of Chapter 12, there is sufficient authority for the 
acceptance of these Federal funds and the administering thereof with the 
consent of the Governor and Council, and under this statute I am of the 
opinion that where the Department has no available funds in its appro
priation for the costs of administering thereof, the Governor and Council 
may provide such funds by transfer from the contingent funds. 

In answer to your se.cond question, it is not my understanding that the 
costs of administering the fund are matched by the Government or vice 
versa. It would seem that the entire cost of that is imposed on the State. 
"Nonfood assistance" under Section 11, Subsection 4, "means equipment 
used on school premises in storing, preparing or serving food for school 
children." I am informed by the Commissioner of Education that prior 
to this act, Public Law 396, the distribution was made by the Production 
and Marketing Administration of the Department of Agriculture to the 
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schools directly and they were permitted to deduct or to offset the costs 
in matching the Government contribution by the equipment. and the 
storing, preparing and serving the lunches. I think that the Department 
of Education should be able to devise some means of apportioning the 
costs of administering the program to the various towns and municipalities. 

ABRAHAM BREITBARD 
Deputy Attorney General 

July 15, 1946 

To Dr. Leverett D. Bristol, Commissioner, Health and Welfare 
Re: Basis for Fair Hearing 

I have your memo of July 10th, attaching 1) a memorandum from you 
to Mr. Haines and Miss Smith of your Bureau of Social Welfare and 
Public Assistance on the subject of the "basls for fair hearing"; 2) a · 
memorandum from Mr. Haines to you on the subject; and 3) application 
blank for old age assistance and instructions to applicants in that con
nection; and by reason of Mr. Haines' suggestion in the last paragraph 
of his memorandum to you, you are referring this matter to me for a 
possible decision. 

Section 262 of Chapter 22, R. S. 1944, provides that "any person who 
is denied assistance or who is not satisfied with the amount of the assist
ance allotted to him, or who is aggrieved by a decision of the department 
made under any provision of sections 256 to 274, inclusive, shall have 
the right of appeal to the commissioner, who shall provide the appellant 
with reasonable notice and opportunity for a fair hearing." 

It is my opinion that this statute does not cover delay as a reason for 
appeal for a fair hearing. An applicant's basis for an appeal must be 
that he was denied assistance, not satisfied with the amount of assistance 
allotted to him, or aggrieved by a decision of the department. These are 
grounds for an appeal to the commissioner, and the law provides that 
the commissioner shall provide the appellant with reasonable notice and 
an opportunity for a fair hearing. Then the commissioner can designate 
a member of the department and authorize him to hear the evidence 
pertinent in the case and render a decision thereon within a reasonable 
period after the date of the hearing. The question of a "reasonable 
period" is one to be applied to each individual case. 

There is no provision for appeal from the commissioner's finding, that 
the applicant did not have a fair hearing. 

In regard to Section 260 of Chapter 22, R. S. 1944, as amended by 
Chapter 251 of the Public Laws of 1945, it has no application to Section 
262, which gives the right of appeal, and the· wording of Section 260, as 
amended, "Every person residing in this state shall be entitled to assist
ance in old age," is subject to the qualifications and restrictions contained 
in Sections 256 to 274, and any words written in on the application which 
are not provided for in our Maine law are of no effect, and the Social 
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Security Board has no power to amend our statutes by writing in the 
-words "or delay" where same were not placed there by the legislature. 

I would suggest to the applicant that he base his reason for appeal, 
1) he was denied assistance; 2) he was not satisfied with the amount of 
assistance; 3) he is aggrieved by a decision of the department. 

To H. H. Harris, Acting Controller 

RALPH W. FARRIS 
Attorney General 

July 17, 1946 

I have your memo of July 15, asking whether, under the provisions of 
Chapter 79, P. & S. Laws 1941, where authority is given to the Treasurer 
of State under the directi<m of the Governor and Council to issue bonds 
not exceeding $2,000,000 to be used for the purposes stated in that chap
ter, this authority still holds for the year 1945-46. In answer to this I 
will say that it is the opinion of this office that the said special law was 
passed in 1941 under the emergency clause for military purposes, and the 
emergency for which this authority was created has ceased to exist and 
that the authority does not hold for the year 1945-46. 

Your second question is whether or not under Chapter 104, P. & S. 
Laws 1941, Special Session. Laws, 1942, where authority is given to the 
Treasurer of State with the approval of the Governor and Council to issue 
bonds up to $1,000,000 to be used for the purposes stated in that chapter, 
such authority still exists for the year 1945-46. In answer to this second 
question I will say that it is the opinion of this office that the purposes 
for which this bond issue was authorized by· the legislature have ceased 
to exist, as it was passed under emergency legislation and the emergency 
for which it was passed has ceased to exist and some of the bonds, as I 
understand it, have been issued and the money available under the act 
was impliedly to be expended in the fiscal years ending June 30, 1942 
and June 30, 1943, and any unexpended balance should not lapse but be 
carried over to the same account to be used only for the purposes set 
forth in the act. It is my opinion that this authority does not hold for 
the year 1945-46. 

RALPH W. FARRIS 
Attorney General 

August 5, 1946 
To Harry V. Gilson, Commissioner of Education 

I have your memo of August 5th, stating that Kezar Falls Village, 
which includes parts of the towns of Parsonsfield and Porter, IS located 
on the two sides of the Ossipee River and that both towns maintain 
schools within the village limits. You further state that the school com
mittees of the two towns have formulated a plan for pooling their school 
building facilities so that each teacher would have pupils of one grade 
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under her instruction and the pupils would be assigned to the several 
buildings irrespective of their residence; and you inquire whether this 
can be done legally without a vote of approval from each town. 

Section 84 of Chapter 37, R. S. 1944, provides: 

"Children living remote from any public school in the town in which 
they reside may be allowed to attend the public schools, other than 
a high school. .. in an adjoining town, under such regulations and 
on such terms as the school committees of said towns agree upon, 
etc ... " 

It is my opinion that Section 84 does not apply to this situation in the 
towns of Parsonsfield and Porter, because the children in these towns are 
not living remote from any public school in the towns in which they 
reside. 

There is another provision under Chapter 37 in Section 28 which reads: 

"Adjoining towns, upon the written recommendation of the school 
committees of said towns, may by concurrent action maintain union 
schools for the benefit of parts of said towns or may establish such 
schools, and shall contribute to their support each in proportion, 
etc ... Said schools shall be under the management of the school com
mittee of the town in which their schoolhouses are located." 

It is my opinion that Section 28 does not ~pply to this situation in the 
towns of Parsonsfield and Porter and that the towns involved in this 
agreement should secure a vote of approval at town meetings ratifying 
the action of the school committees, on this agreement which they have 
entered into, attempting to bind the two towns of Parsonsfield and Porter 
and pooling their school building facilities. 

RALPH W. FARRIS 
Attorney General 

August 14, 1946 

To J. Elliott Hale, Technical Secretary, Sanitary Water Board 
Re: Chap~er 251, P. L. 1933 

I have your memo of August 12th, asking whether or not Chapter 251 
of the Public Laws of 1933, entitled, "AN ACT Enabling Cities and 
Towns to Take Advantage of Reconstruction Finance Corporation Loans 
for Construction of Sewerage Works," is still in effect. 

I have examined the new Revision of the Statutes and find that Chap
ter 251, P. L. 1933, was exempted from the repealing act passed by the 
legislature at the special session in September, 1944, called for the adop
tion of the 1944 Revision of the Statutes. Therefore, it is my opinion 
that this law is still in force and effect, and the cities and towns can use 
same for the formation of sewerage districts. 

. RALPH W. FARRIS 
Attorney General 
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September 4, 1946 

To Harrison C. Greenleaf, Commissioner of Institutional Service 
Re: MSP 7617 

Receipt is acknowledged of your memo of September 3rd, advising that 
the above subject is an inmate of the Maine State Prison, serving a sen
tence of 4 to 8 years on a charge of breaking, entering and larcen:y, and 
another sentence of 1 to 2 years on a charge of escaping from the county 
jail, both of which were imposed on June 8, 1943, by the same court, 
without any reference as to whether the same were to run consecutively 
or concurrently. 

In the matter of Breton, Petitioner, 93 Maine 39 at page 42, our Court 
declared the rule to be as follows: 

"All the authorities agree ... that in the absence of any statute, if 
it is not stated in either of two sentences imposed at the same time 
that one of them shall take effect at the expiration of the other, the 
two periods of time named will run concurrently,_and the two punish
ments be executed simultaneously. Such Mr. Bishop declares to be 
the rule of the common law ... and such has been the unquestioned 
rule of procedure in this state. It is familiar practice that wherever 
the court imposing several sentences desires to have one begin on 
the expiration of another, that fact is expressly stated in the sen
tence; and whenever tqe court inadvertently fails to have the sen
tence recorded in that form, or from leniency intentionally omits to 
add such a provision, and the convict is committed in pursuance of 
such sentences, he is either voluntarily released by the jailer, or dis
charged on habeas corpus at the expiration of the longest term named . 
in either of the sentences:'' 

I therefore advise you that under the rule above stated, the sentences 
imposed on the subject above named would run concurrently and he 
would be eligible for parole after having served the minimum of the 4 to 
8 year sentence. 

ABRAHAM BREITBARD 
Deputy Attorney General 

September 9, 1946 

To E. E. Roderick, Deputy Commissioner of Education 
Re: Maine Teachers' Pension Law 

This department acknowledges receipt of your memo of September 6th 
requesting to be .advised concerning an applicant ·for a State teacher's 
pension, who taught 26 years, from 1895 to 1921, in the City of Portland, 
but thereafterwards taught in another State. 

Under our pension law, Section 212 of Chapter 37, not only must a 
teacher, in order to qualify for a pension, have been employed for the 
prescribed number of years, but 20 years of such employment, "including 
the 15 years immediately preceding retirement, shall have been in this 
state." 
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It is quite clear from the above quotation that a teacher must have 
been employed in this State for the 15 years immediately preceding her 
retirement in order to qualify for the pension. Under the facts in the 
case which is the subject of your inquiry, the teacher would not be en
titled to a pension. 

ABRAHAM BREITBARD 
Deputy Attorney General 

September 12, 1946 

To E. E. Roderick, Deputy Commissioner of Education 
Re: Section 218-C, Chapter 239, P. L. 1945 

This department acknowledges receipt of your memo df the 10th, ask
ing for an interpretation of the above-mentioned section, which reads as 
follows: 

"Reinstatement. Any teacher in service prior to July 1, 1924, who 
shall have withdrawn from service in the public schools of the state, 
shall, on being reemployed therein, be eligible to receive a pension 
under the provisions of sections 212 to 218, inclusive, upon payment 
to the state of an amount equal to 5% of the salary he received during 
his last year of service as a teacher in the public schools of the state 
for each year he was absent from such service." 

I understand that inquiry has been made by teachers who have left the 
service prior to July 21, 1945, the effective date of the act, whether they 
would be eligible for the pension benefits upon being re-employed and 
paying to the State an amount equal to 5% of the salary received by 
them during their last year of service for the number of years of their 
absence from the service. 

I am of the opinion that the only persons eligible to the benefits under 
this section are those who were in the employ prior to July 1, 1924, and 
who have withdrawn from the service subsequent to July 21, 1945, when 
the act became effective. This is made quite clear when you consider 
the chapter as a whole. In the first place the pension benefits were in
creased by amendments to Sections 212, 213 and 214 of Chapter 37 of 
the Revised Statutes. Next, to provide the funds for this increase and 
future pensions, several new sections were added including the one under 
consideration, which required a contribution of 5% of the teacher's salary, 
but which was not to exceed $60 a year. This was Section 218-A. Sec
tion 218-D provided for the return of such contributions to a teacher who 
has withdrawn or been dismissed from the service before becoming eligible 
for retirement under the provisions of Sections 212 to 218 inclusive, or, 
upon her death, to the spouse, if living, or to her legal representatives. 
The teacher in 218-C "who shall ha:ve withdrawn from service" is refer
able to Section 218-B and relates to a teacher who has made contribu
tions under the act and has withdrawn from the service. 
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The purpose of Section 218-C was to protect the teacher who was em-
ployed prior to July 1, 1924, and who continued in such employment after 
the effective date of this act and then withdrew before she became eligible 
to a pension. Upon her re-employment and upon making the contribu
tions during the period she was absent, including the contributions with
drawn, she could then qualify for any of the pensions provided she accum
ulated the years of service to make her eligible for such pension. 

I believe this to be the clear intention of the legislature. To rule other-
wise would be to hold that the State was embarking on the annuity in
surance business on a premium basis, rather than creating a pension sys
tem as a reward for services rendered to the State for the prescribed 
periods of 25, 30 and 35 years. 

I therefore advise you that no teacher is eligible under this section for
a pension other than one who was in the service prior to July l, 1924,. 
and withdrew from the service subsequent to July 21, 1945. 

ABRAHAM BREITBARD 
Deputy Attorney General 

September 26, 1946 

To Lucius D. Barrows, Chief Engineer, State Highway Commission 

In reply to your memo of September 23rd, this department advises you 
that the liability of the State for damages in connection with the con
struction or repair of highways is prescribed by statute and the limits 
thereof are fixed by Chapter 20, Section 15, which allows the assessment 
of damages for any injury to the owner of adjoining land, where such 
damage is caused by the altering, widening, or change of grade, and the 
procedure for assessing the damages is prescribed. 

Evidently, Mr. Berman was under the impression that funds are allo
cated by the 'Federal and State Governments to take care of such damage 
as he describes, namely, the interruption of business, spoilage of food, loss 
of profit, payment of rent, etc., by the owner of a diner located adjacent 
to the highway under construction. 

These items are not an element of damage under the statute ... 

ABRAHAM BREITBARD 
Deputy Attorney General 

To Laurence C. Upton, Chief, Maine State Police 
Re: Maine Turnpike Authority 

October 1, 1946 

I have your memo of September 24th, calling my attention to the pro
visions of Section 11 of Chapter 69, P. & S. L. 1941, relating to the Maine 
Turnpike Authority. You state in your memo that you understand that 
at least a part of this toll highway will be open for travei during the next 
two years, and that you have accordingly made provision in the State 
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Police budget for what you consider sufficient money to provide men to 
police this road. However, you feel that there is one question which the 
budget committee is sure to ask and that is whether or not the Turnpike 
Authority will be required to reimburse the State for the police services, 
and you ask my opinion as to whether the expenses for policing the turn
pike are to be borne by the State or by the Turnpike Authority. 

I quote from the last paragraph of Section 11, subsection (a): 

"The Authority may utilize the services of the state police to enforce 
the rules and regulations of the Authority with respect to tolls, 
volume, weight and speed of traffic, and with respect to such other 
matters of enforcement as it may in its discretion require." 

From the language of this statute just quoted, it is not mandatory upon 
the Authority to utilize the services of the State Police; and in view of 
the fact that all charges and costs for other services by the State Highway 
Commission are to be paid by the Authority, I am of the opinion that 
it was the intent of the legislature that the State Police should be reim
bursed by the Turnpike Authority for any services which it may in its. 
discretion require of the State Police. 

RALPH W. FARRIS 
Attorney General 

October 1, 1946 

To W. C. Philoon, Administrative Assistant, Executive Department 

The creation of municipal corporations and the manner of administering 
the same, the officers to be chosen to administer the affairs of the cor
porations, and all the other details necessary to run the affairs of the cor
porations are the subject of legislative action. 

The Governor of the State is not vested with power to set up a system 
of government for municipal corporations. 

To the State Highway Commission 

ABRAHAM BREITBARD 
Deputy Attorney General 

October 2, 1946 

Mr. Church left some correspondence here with relation to dead trees 
on the Rogers Road in the town of Kittery. Evidently the selectmen of 
that town are of the impression that the duty devolves on the State High
way Commission to remove these trees. 

It seems to me, however, that this situation is governed by Section 22 
of Chapter 84, which imposes the duty on towns and the abutting owner. 

ABRAHAM BREITBARD 
Deputy Attorney General 
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October 3, 1946 
To Alfred W. Perkins, Insurance Commissioner 

Receipt is acknowledged of your memo of September 26th. The sub
ject of your inquiry is whether the assignee of a fire insurance policy in 
a mutual company where the insured· has given a premium note in accord
ance with Section 77 of Chapter 56, R. S. 1944, should be required on 
transfer of the policy to execute his own note in accordance with the 
above section. 

The specimen policy which you have submitted is the statutory form 
of fire policy and contains on the back thereof an assignment whereby 
the interest of the insured in the policy, as owner of the property insured, 
is transferred to the assignee whose name is to be written in the blank 
space immediately followed by this clause: "who assumes all the obliga
tions of the insured." In the lefthand corner appear the printed words, 
"Assented to:" but it is not quite clear whether that refers to the insur
ance company or the assignee, although it would seem that these words 
refer to the secretary signing on behalf of the company, as there is no 
line underneath these words for the assignee to sign. Without the written 
assent of the assignee, any assumption of the obligations of the insured 
that would arise would have to be implied from his acceptance of the 
policy. 

I feel that a strict compliance with the statute would require that he 
execute his own note, since Section 77 above referred to provides, "The 
insured, before receiving his policy, shall deposit his note ... " 

The assent to the transfer to the assignee is a new contract with him. 
Consequently, the provision of the statute requiring the deposit of the 
note is applicable to him, as he would be then receiving the policy which 
is the contract between himself and the company. 

ABRAHAM BREITBARD 
Deputy Attorney General 

October 8, 1946 

To George J. Stobie, Commissioner of Inland Fisheries and Game 
Re: Gift of Land 

Your memo of September 27th received. This relates to an offer by 
Owen C. Mann, who desires to make a gift to the State of 400 acres of 
timberland. This, you say, would be desirable land as a game manage
ment area, and you refer to the Eighth Biennial Revision of the Fish and 
Game Laws, Chapter 33, Section 14, which authorizes the Commissioner 
to accept, by gift or devise for the benefit of the State, land to be used 
as a game management area. 

It is our opinion that if you decide that this land is desirable as a game 
management area, you would have a right to accept the gift under the 
section above referred to, although I wou.ld suggest that you submit the 
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matter for approval to the Governor and Council, in view of Section 15 
of Chapter 12, which provides that the Governor with the advice and 
consent of the Council is authorized to accept in the name of the State 
any and all gifts, grants or conveyances to the State of Maine. 

The gift under consideration being to the State of Maine, of course, 
I think it would be proper to have the approval of the Governor and 
Council in accordance with this provision. 

ABRAHAM BREITBARD 
Deputy Attorney General 

October 28, 1946 
To Hon. Horace Hildreth, Governor of Maine 

In regard to the situation relating to the disability of one of your Ex
ecutive Council, there is nothing that can be done about same. 

The Constitution provides that the Council shall be chosen biennially 
the first Wednesday of January, by joint ballot of the Senators and Repre
sentatives in convention; and vacancies which shall afterward happen 
shall be filled by the Governor with the advice and consent of the Counci.l 
within thirty days from said vacancy, and he must be from the same 
district in which the vacancy occurs, and the oath of office shall be ad
ministered by the Governor, and the new Councillor shall hold office until 
the next convening of the legislature. 

Inasmuch as there is no vacancy on the Council and there is no provi
sion in the Constitution providing for the taking care of the disability of 
a Councillor, there is nothing that you can do except await the convening 
of the next legislature for a new Council. 

In case Mr. ____________ should resign, you could exercise your constitutional 
authority and appoint a Councillor from his district to serve until the 
next legislature convenes. 

RALPH W. 'FARRIS 
Attorney General 

October 28, 1946 
To David H. Stevens, State Assessor 

I have your memo of October 22nd relating to the interpretation of the 
second sentence of Section 143 of Chapter 14, R. S. 1944, as amended, 
which reads as follows: "from the average amount of deposits, reserve 
fund, and undivided profits so returned by each bank there shall in each 
case be deducted an amount equal to the value so determined of United 
States obligations, all bonds, notes, and other obligations issued after the 
1st day of February, 1909, ... " etc. You state in said memo that some 
banks have made FHA loans. It is the practice of the banks to have the 
borrower give a mortgage and pay a certain fixed amount each month to 
the bank. These payments are credited to the borrower's escrow account, 
which account is charged: once a month, the amount to be applied to 
the loan and the month's interest on the unpaid balance; once a year for 
the taxes, and once every two or three years for the insurance. 
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You state that it is the contention of some banks that the total of these 
escrow accounts and credit balances should not be included as part of the 
tax base,-in other words, as part of the banks' deposits. This conten
tion is agreed to, as these credit balances are not deposits but moneys 
held in trust. 

You further state that on the six months' return each bank gives a list 
of its investments, the amount of its cash on hand, the amount of money 
on deposit within the State, and the amount of money on deposit out of 
the State. 

You also state in your memo that the moneys which make up the total 
of the credit balances of the escrow accounts is included in the grand 
total of the above assets, either as cash on hand, cash on deposit, or as 
part of the investments. 

You further state that it is the contention of one bank that the deduc
tion should not be made from the cash on hand or from the cash on de
posit within the State, even though und~r the provisions of Section 143 
of Chapter 14, R. S. 1944, the amount oft.he tax is reduced. 

You ask the following question: "Granted that the escrow credit bal
ances should not be included in the taxable base (deposits, reserve funds 
and undivided profits), should the bank expect to include the total of 
these escrow balances among the exemptions?" 

Answer. It is my opinion that the bank should not expect to include 
the total of these balances among the exemptions, unless they were in
cluded in the taxable base. In other words, they should not deduct items 
from the tax base which were not included in .it at the outset. 

I do not want to pass upon the law as to the right of the bank to invest 
these escrow funds which they have on hand as a result of making FHA 
loans, as that is a matter which, I presume, is regulated by the FHA 
Act. 

To David H. Stevens, State Assessor 

RALPH W. FARRIS 
Attorney General 

October 28, 1946 

I have your memo of October 22nd relating to Section 143 of Chapter 
14, R. S. 1944, as amended by Section 22 of Chapter 42, P. L. 1945, which 
provides that investments in such notes and bonds secured by mortgages 
on real estate in this State as are exempt from taxation in the hands of 
individuals, and the assessed value of real estate owned by the bank, and 
also an amount equal to 3/5 of the value so determined of such other 
assets, loans, and investments as by such statement appear to be loans 
to persons resident or corporations located and doing business in this 
state, securities of this state, public or private, bonds issued by corpora
tions located and doing business in this state and guaranteed by such cor-
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porations, provided, the corporations issuing such bonds be operated by 
and physically connected with such guaranteeing corporations, and also 
an amount equal to 3/5 of the cash on hand and cash deposited within 
the state ... 

You further state that in checking the franchise tax returns of savings 
banks it has been found that bonds of certain corporations are guaranteed 
by a mortgage not only upon real estate, but also upon certain personal 
items, and you propound the following question: If a bond is guaranteed 
by a mortgage on real estate, which mortgage includes the personal prop
erty, is it to be considered as being in the group for which the bank can 
claim 100% exemption or 3/5 exemption? 

Answer. In my opinion, after a careful reading of Section 143 of the 
statute above quoted, where a bond is secured by a mortgage partly on 
real estate and partly .on personal property, the bank would be entitled 
to only 3/5 exemption on such bond or security. 

I feel that the answer to the first question takes care of your second 
question, because the statute does not provide for any percentage in the 
3/5 exemption class, separating the statute as follows: "Investments in 
such notes and bonds secured by mortgages on real estate in this state 
are exempt from.taxation, .. " That means 100% exemption and I quote 
the statute farther as follows, " .. and also an amount equal to 3/5 of 
the value so determined of such other assets, loans and investments as 
by such statement appear to be loans to persons resident or corporations 
located and doing business in this state ... " It seems to me it is quite 
apparent upon reading this language, that if the bond owned by the bank 
is not secured by mortgage on real estate in toto, it comes within the 3/5 
exemption instead of the 100% exemption. 

RALPH W. FARRIS 
Attorney General 

October 30, 1 ~46 
To Harry V. Gilson, Commissioner of Education 

I received your memo of October 25th yesterday, inquiring in regard 
to the provisions of Section 96 of Chapter 37, R. S. 1944, as amended by 
Chapter 216, P. L. 1945, relating to the trustees of Thornton Academy 
and the superintending school committee of the City of Saco forming a 
joint committee for administering certain phases of the academy's educa
tional program. 

You call my attention to an act, which is Chapter 500, P. & S. L. 1885, 
which authorized the City of Saco and the trustees of the Academy to 
contract for the tuition of scholars, and you inquire whether or not this 
special law takes the place of the provisions of Section 96, Chapter 37, 
R. S., so that the conditions of that section do not hold in this particular 
,case. 
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In reply to your question: When the Private and Special Act of 1885 
was enacted, it referred to Sections 28 to 33 of Chapter 11 of the Revised 
Statutes of 1883, which related to free high schools of the day. The 
statute has been revised many times since the 1883 Revision, and the 
provisions of Sections 28-33 inclusive of Chapter 11 have been materially 
amended by various later acts; and the provisions of Section 96 of Chap
ter 37, as amended by the Public Laws of 1945, refer specifically to stat
utes contemplated by Section 89 of Chapter 37, R. S., which classifies 
free high schools, academies, and seminaries. 

It is my opinion that the provisions of Section 96 of said Chapter 37 
and the provisions of Section 89 of Chapter 37, relating to this subject, 
and the amendment in Chapter 216, P. L. 1945, impliedly repealed Chap
ter 500, P. &. S. L. 1885, and that a joint committee can be formed, and 
when the amount to be paid under the contract shall equal or exceed the 
income of the Academy for the preceding year, exclusive of sums paid 
such academy by the contracting town, it is mandatory that a joint com
mittee be formed. The action of the legislature in Chapter 321, P. L. 
1945, would further indicate that it was the intention of the legislature 
that the provisions of any special act would be superseded by the public 
laws which are brought up to date in the new Revision and the amend
ments of 1945. 

RALPH W. FARRIS 
Attorney General 

October 30, 1946 

To Guy R. Whitten, Deputy Insurance Commissioner 

Referring to your memo of October 21st and considering proposed 
legislation in the coming legislature, you say that the Insurance Commis
sioner is giving attention to certain phases of the tax law and you call 
my attention to the action of the 1945 legislature in taking all discrimi
natory tax laws from our statutes, thereby putting our house in order 
according to a late decision of the U. S. Supreme Court, so that there 
would be no protest payments of taxes and no costly litigation. You 
enclosed a copy of an opinion from the U. S. Supreme Court involving 
the case of the Prudential Insurance Company vs. Benjamin, as Insurance 
Commissioner of the State of South Carolina. I have already received 
this decision in my Advance Sheets of the U. S. Supreme Court Reporter, 
and I am not in a position to say that it decides anything definitely upon 
the subject to which you refer. 

For this reason it is my opinion that the Insurance. Department of this 
State should not change its laws every time the U. S. Supreme Court 
hands down a decision on insurance matters. 

You state that you would include in your proposed legislation at the 
coming legislature an amendment which would put our tax laws back on 
the same basis as they were at the time of the last legislative enactment. 
In other words, you propose a tax of 2 % on the gross direct premiums 
of foreign companies and 1 % on the domestic companies. 
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If you will recall, considerable pressure was brought to bear on my 
office by you as Acting Commissioner and I assigned an Assistant to your 
office to assist and advise you in preparing a bill that would eliminate 
all discriminatory features in our insurance tax laws, because many foreign 
companies had advised you that they would not pay their taxes in 1945 
and would raise the question of discriminatory law, basing their action 
on the U. S. Supreme Court decision in the Southeastern Underwriters 
case. You and the members of your department are fully aware of the 
resolutions passed by Congress, giving the several States an opportunity 
to put their houses in order, before passing any federal legislation relating 
to the taxing of insurance companies by the several States. In view of 
the fact that we have conflicting opinions from the U. S. Supreme Court 
touching on thls subject matter and going all around the subject matter 
wherever possible, and that some of them are contained in dissenting 
opinions of non-concurrence of Justices, it is my advice to. you to leave 
the tax laws on insurance companies alone at this session of the legislature 
and see what Congress or the U. S. Supreme Court does next. We had 
no trouble collecting our taxes and we avoided litigation; and if you go 
tinkering with the statute again, you will open up many avenues of liti~ 
gation which I can see ahead, in view of the unsettled condition of the 
question whether or not the insurance business in the several States comes 
within the Interstate Commerce clause of the United States Constitution. 

RALPH W. FARRIS 
Attorney General 

October 31, 1946 

To E. E. Roderick, Deputy Commissioner of Education 

In your memo of October 17, 1946, you inquire whether a teacher's 
pension would be affected if she, at the insistence of the Director of Edu
cation for Handicapped Children, agreed to teach part time, a total of 
10 hours per week. I understand that this type of work requires individual 
instruction in the home of the pupil where the teacher calls. The pay is 
by the hour and rather small. Such employment would not be very 
attractive, except perhaps to retired teachers. 

The statute provides that ·~ .. The payment of any pension shall be 
suspended whenever the person to "whom said pension has been granted 
resumes teaching in any private or public school. .. " Section 216 of 
Chapter 37, R. S. 1944. 

I think that resumption of teaching as it is here used refers to full time 
instruction in the usual and customary manner as the teacher engaged 
in before retiring. The evident pl!rpose was not to pay a teacher a pen
sion and at the same time a full salary for teaching, thus suspension of 
the pension was provided for during such period of employment. It 
would not in my opinion apply to the facts here under consideration. 

I therefore advise you that pensioned teachers may be employed for 
this type of instruction, without impairing their pension payments. 

ABRAHAM BREITBARD 
9 Deputy Attorney General 
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November 5, 1946 

To W. C. Philoon, Administrative Assistant, Executive Department 

I have examined the various quitclaim deeds drafted by the Highway 
Commission for the Governor and Council to sign, conveying certain land 
heretofore acquired by the Commission for highway purposes. 

The statute, Section 13 of Chapter 20, provides: 

"The governor and council on recommendation of the comm1ss10n 
may sell and c'onvey on behalf of the state the interests of the state 
in property taken or acquired by purchase under this section and 
deemed no longer necessary for the purposes hereof. .. " 

While a council order does not seem strictly essential, since the deeds 
are signed by the Governor and all the members of the Council or a 
majority thereof, nevertheless before they act, they should have a recom
mendation signed by either the Commission or the chairman thereof, that 
they deem the land no longer necessary for highway purposes and thus 
recommend its sale. 

ABRAHAM BREITBARD 
Deputy Attorney General 

November 6, l 946 
To H. V. Gilson, Commissioner of Education 
Re. Fees Charged for Attending State-subsidized Evening Schools; 

Sections 32, 35, and 166, Chapter 37, R. S. 1944. 

I ha,ve your memo of October 31st, asking the following questions: 

"Is it permissible for towns or cities which maintain evening schools 
through local taxation, and which towns are reimbursed from state funds, 
legally to require the payment of tuition or registration fees for attendance 
therein by citizens of the community?" 

My answer to that question is in the negative, as Section 32 provides 
for the admission of persons over 16 years of age to evening schools under 
the direction and supervision of the superintending school committee. 

Your next question is the same except "By citizens of other commun
ities?" 

My answer to that question is in the affirmative, to make a reasonable 
charge to citizens from other communities. 

Your next question is: "If in your opinion such charges by the town 
are legal, is there any limitation on the extent or size of fee which a town 
may charge?" 

Answer. This is a matter for the superintending school committee and 
the Commissioner of Education to work out. I do not feel that the town 
should realize any financial profit from these tuition and registration fees 
charged. 
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The next question is as follows: "In respect to evening schools, can a 
superintending school committee, after a vote of the town to raise funds 
for this purpose, contract with an .academy located within the town to 
furnish said evening school education?" 

Answer. With the permission of the Commissioner of Education, under 
the provisions of Section 166 this can be done, and it would be construed 
to be under the direction and supervision of the superintending school 
committee, if it meets with the approval of the Commissioner of Educa
tion in regard to the qualifications of ·instructors, length of term, class 
attendance, and subjects offered. 

Your next question is: "If such contracting is possible, may the state 
reimburse the town for 2/3 of the cost of instruction?" 

My answer to this question is in the affirmative. I do not believe it 
would be good policy for the academy to make a profit on the evening 
students. 

In regard to Section 35, there is an error in the Revision of the Statutes, 
1944, in that it refers to Sections 32-34, inclusive. It should refer only 
to Section 34, which has to do with manual training. My reason for say
ing this is that upon examination of Chapter 11, P. L. 1935, which 
amended Section 25 of Chapter 18, R. S. 1930, and Section 167 of said 
chapter, which took care of this situation, and there is no amendment of 
legislature that includes the provisions of Section 32, R. S. 1944, as to 
limiting the age to 21 years. 

Upon checking the notes in the Revisor's office, I find that Section 32 
was included in Section 35, which has to do with evening schools and 
should not properly be in said Section 35; but the same was adopted by 
the legislature in September, 1944. It should be eliminated at the next 
session of the legislature. 

RALPH W. FARRIS 
Attorney General 

November 13, 1946 

To E. E. Roderick, ~eputy Commissioner of Education 

In your memo of November 12th to this department, you wish to be 
advised to whom payment should be made of contributions on decease 
of a member of the Teachers' Retirement System, before he became 
eligible to retirement, and who had withdrawn from service shortly prior 
to his death. In his application he designated his mother as "beneficiary" 
to receive these contributions in the event of his death. Upon his decease 
it appears he left a wife surviving. 

Section 233 of Chapter 37, so far as here pertinent, is as follows: 

"I. Any member of the retirement association withdrawing from 
service in the public schools of the state, by resignation or dismissal, 
before becoming eligible to retirement under the provisions of sections 
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221 to 241, inclusive, shall be entitled to receive from the annuity 
fund all amounts contributed thereto as assessments together with 
such interest as has accrued thei:eon. 

"II. In case of the death of such member under the circumstances 
above set forth, the several amounts to which he would be entitled, 
if living, shall be paid to a surviving husband or wife, or to the legal 
representatives of such deceased member, as may be elected, subj~ct 
to the rules an? regulations of the retirement board." 

It is quite plain that neither of these persons is entitled to this fund, 
but the same is to be paid to his executor or administrator. While the 
member may elect to whom payment shall be made in the event of his 
death, such election is however limited to "a surviving husband or wife, 
or to the legal representatives of such deceased member ... " 

Under our statutes no testamentary disposition of property can be 
made except by a will duly executed in accordance with statutory formal
ities. An exception has been made by the statute above quoted, which 
allows the refund of contributions with interest to be paid to a surviving 
spouse at his election. The designation of the mother in his application 
would not comply with this act. 

I therefore advise you that payment is to be made only to his adminis
trator or executor, duly appointed by the Probate Court. 

To Employees' Retirement Board 

ABRAHAM BREITBARD 
Deputy Attorney General 

November 14, 1946 

I have given considerable thought to the subject concerning the right 
of employees of a participating local district to retire and receive the ben
efits provided· for in the second paragraph of Subsection 3 of Section 3 
of Chapter 60, R. S. 1944, as amended by Chapter 291, P. L. 1945. 

I have heretofore expressed my doubts as to the applicability of this 
section to employees of a participating local district, but I did not so rule 
in view of the representations by the secretary of the Board that by the 
amendment in 1945 it was his understanding that all employees were to 
be included, although no specific mention was made of employees of a 
participating local district at the time the amendment was under con
sideration by the legislature. But after careful study I am of the opinion 
that the provisions of this subsection apply only to a particular group of 
State employees, who can qualify thereunder. All others receive the ben
efits under Section 5 and these are the only benefits that employees of 
a participating local district may participate in. This is very clear from 
a study of the history of the legislation relative to the group who were . 
to be protected by this provision. 
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Prior to the enactment of the "Jointly Contributory Retirement Sys
tem" in 1941, pensions were provided for State employees by P. L. 1933, 
Chapter 1, Sections 227-233. Employees in the service 25 years or more, 
or those who have attained the age of 70 years after 20 years of service, 
upon recommendation of a department head or a superintendent of an 
institution, might be retired and the Governor and Council were author
ized to fix the pension in an amount not to exceed 1/2 of the average wage 
or: salary the employee was receiving for the 5 years previous· to his re
tirement. 

By P. L. 1941, Chapter 328, Sections 227-233 of Chapter 1 of the Public 
Laws of 1933 were repealed and in place thereof' twenty new sections to 
be numbered 227-A to 227-T, inclusive, were substituted for them and 
are the "Jointly Contributory Retirement System for State Employees," 
above referred to. In Section 227-C thereof, subsection 3, provision, 
however, was made to preserve the benefits to those employees who were 
eligible or had acquired certain privileges thereunder, by the following: 

"Notwithstanding the repeal of sections 227 to 233, inclusive, of 
chapter 1 of the public laws of 1933, any employee who is eligible for 
a pension under the provisions of such sections on the effective date 
of this act, or who would have become so eligible on or before July 1, 
1945, shall under the terms of this act, retain the same rights and 
benefits as were granted to him under such sections, excepting that 
any employee who has attained age 70 shall be retired forthwith, or 
upon the attainment of such age ... " 

It is to be noted that included were those who would have become 
eligible to the benefits on or before July 1, 1945; thus these rights were 
preserved to those only who might be eligible on the effective date of the 
act, which was July 1, 1942, or those who became eligible on or before 
July 1, 1945. 

I am informed that certain State employees, particularly those who 
would be cut off from these benefits by lack of a year's service or less 
were responsible for the amendment to this section in 1943, by Chapter 
329, Section 1, and thus the section above referred to was repealed, and 
in place thereof was enacted what is now Subsection 3 of Section 3 of 
Chapter 60, the first paragraph of which related to employees who became 
members prior to July 1, 1943, and who had total prior service credit of 
at least 13 years, and the second paragraph made provision for those who 
became members prior to July 1, 1943, and who had a total prior credit 
of at least 22 years and were entitled to a total retirement allowance of 
1/2 their average final compensation, provided they were still members 
a.nd had creditable service of at least 25 years on retirement. The amend
ment to this paragraph, it is to be noted, extended the period to be eligible 
under this section another year. In other words, where the prior act 
provided for eligibility to retirement in order to receive these benefits, 
on or prior to July 1, 1945, this amendment extended the time to July 1, 
1946. 
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I am therefore of the opinion that the benefits under Subsection 3 apply 
to State employees only and are not applicable to employees of a partici
pating local district. 

While under Section 15. of Chapter 60, employees of a participating 
local district have the same benefits as State employees for which con
tributions are made and accrued liability is ·paid by the participating dis
trict for prior service credit, such benefits are those provided by Section 
5 of said act, which are the retirement benefits to all State employees 
except those for whom specific provision was made under Subsection 3 
of Section 3. 

Since I have ruled that these provisions are applicable to a specific 
group of State employees, it becomes unnecessary to consider the effect 
of the amendment thereto by P. L. 1945, Chapter 291. However, in 
order that there be no misunderstanding about this amendment, I desire 
to point out that it applies only to State employees who elected not to 
become members of the System by filing a waiver under Subsection 2 of 
Section 3, and who prior to this amendment had one year after the estab
lishment of the system, or, to be specific, until July 1, 1943, in which 
to join, notwithstanding the waiver, in order to receive prior service 
credit. The amendment extended that time to 4 years and correspond
ingly changed paragraph 2 of Subsectiop 3, allowing, in that case, that 
back contributions be paid for the period to July 1, 1946. 

There is no similar provision as to waiver with regard to employees of 
a participating local district. Membership of existing employees is op
tional, except that in order to receive prior service credit, they must elect 
to join within 1 year after the local district becomes a participant in this 
system (Subsection 2, Section 15). 

However, as to those who become employees after the local district 
joins, membership is compulsory. 

It was otherwise with State employees. Membership was compulsory 
as to those who were employed at the time the act took effect, unless 
within 30 days thereafter they elected, in writing, to waive all present 
and prospective benefits (Subsection 2 of Section 3). 

ABRAHAM BREITBARD 
Deputy Attorney General 

November 14, 1946 
To Minnie E. Hanley, Factory Inspector 

In your memo of November 5th you ask to be advised whether: "Under 
the Maine law can the Superintendent of Schools at Kittery issue a work 
permit to a minor under 15 to be employed in a Bowling Alley in Ports
mouth, New Hampshire, after school hours?" 

The child in the case under consideration, you inform me, is 14 years 
of age. 
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Section 17 of Chapter 25, as amended by P. L. 1945, Chapters 277-1 
and 309, prohibits employment of a child under 15 years of age in a 
bowling alley; and except as provided in the following section no child 
between the ages of 15 and 16 years shall be so employed during school 
hours without a permit from the school superintendent of the city or 
town in which the child resides. 

As to a child under 15 the prohibition is absolute and such employment 
is prohibited during and after school hours. The superintendent thus 
was without authority to issue a permit at all. 

'I desire, however, to call to your attention the fact that our laws have 
no extraterritorial force. The child's employment in New Hampshire, 
and whether the law was violated, would depend on the laws of that 
State. Our statute is directed against employers within the State and 
penalizes only them. The superintendent of schools, however, in any case 
could not issue a permit to a minor authorizing his employment outside 
the State. 

ABRAHAM BREITBARD 
Deputy Attorney General 

November 14, 1946 

To Paul A. MacDonald, Deputy Secretary of State 

Your inquiry concerns __________________ who on January 24, 1945, was con-
victed of driving under the influence of intoxicating liquor and sentenced 
to pay a fine of $100 and costs and was thereupon committed in default 
of payment, according to the record forwarded to you by the Judge of 
the Houlton Municipal Court. His license to operate was thereupon re
voked, in accordance with the mandatory provision of the statute. 

On September 11, 1945, while the revocation was still in force, he was 
arraigned in the Bangor Municipal Court, charged with operating while 
under the influence of intoxicating liquor. To this charge he pleaded 
guilty and he was thereupon sentenced to pay a fine of $200 and costs 
and in addition to serve three months in the county jail. The jail sen
tence was probated on condition that he pay the fine and costs. He 
appealed to the Superior Court. At the September Term, 1946, the case 
was filed. The record does not show that the plea of guilty in the court 
below was withdrawn, by leave of the presiding justice in the appellate 
court. · · 

The question is whether on the record the respondent stands convicted 
as a second offender, so that his right to operate a motor vehicle should 
be revoked for a period of 5 years. 

Our court has not had occasion to pass on the question whether after 
a plea of guilty in a municipal court and appeal, the respondent may 
without leave withdraw a guilty plea and plead not guilty and have a 
jury trial on the respondent's guilt or innocence. The precise question 
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has, however, been passed on in Massachusetts. In Commonwealth vs. 
Mahoney, 115 Mass, 151-152, the court said per Gray, C. J.: 

"A defendant in a criminal case, who has once pleaded to the charge 
against him, has no right to withdraw his plea, but is confined to the 
issues of law or fact thereby raised or left open, unless the court in 
which the case is pending sees fit to exercise the discretion of allow
ing him to withdraw it and plead anew. If he appeals from a judg
ment against him in the court in which his plea is first made, the 
appeal indeed vacates the judgment, but it does not multiply his 
grounds of defence or enlarge the issue once joined between the 
Commonwealth and himself. The same defences are open to him 
in the appellate court as in the court below, and no other. Common
wealth v. Blake, 12 Allen, 188. If he pleads guilty upon his first 
arraignment, and his plea is received by the court and recorded, it 
is an admission of all facts well charged in the indictment or com
plaint, and a waiver of his right of trial by jury thereon, and, unless 
withdrawn by special leave of court, or a motion is interposed in 
arrest of judgment for legal defects apparent· on the record, leaves 
nothing to be done but to pass sentence." 

Under our statutes relating to appeals from the municipal court, it 
seems that an appeal may be taken from the sentence and this would 
justify my holding that the above ruling is applicable here. 

Section 21 of Chapter 133 provides: 

"Any person aggrieved at the decision or sentence of such magistrate 
may, within 5 days after such decision or sentence is imposed 
appeal therefrom." 

In State v. Corkrey, 64 Maine 521-523, our Court said: 

"The record of the municipal court in this case shows that the re
spondent filed a plea of misnomer, and that the decision was against 
her upon that plea; and that, thereupon, judgment was rendered 
against her. By thus electing to go to trial solely upon the plea of 
misnomer in the municipal court, the respondent waived her right 
to plead anew in the appellate court and go to trial on the merits." 

The appeal therefore after a plea of guilty in the court below was from 
the sentence only, unless the presiding justice in the appellate court 
allowed a withdrawal of the plea and permitted the respondent to plead 
anew. 

On the record as it now appears, the respondent stands convicted on 
his plea of guilty in the municipal court with the case on file in the appel
late court. 

Under the provisions of Sections 121 and 122 of Chapter 19 providing 
for the revocation of licenses or the right to operate after a conviction, 
the last sentence of Section 122 is as follows: 

"For the purposes of this section and of section 121, a person shall 
be deemed to have been convicted if he pleaded guilty or nolo con-
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tendere or was adjudged or found guilty by a court of competent 
jurisdiction, whether or not he was placed on probation without sen
tence or under a suspended sentence or the case was placed on file 
or on special docket." 

The respondent's right to operate is therefore subject to revocation on 
this record, as upon a second conviction, and I so advise you. 

ABRAHAM BREITBARD 
Deputy Attorney General 

November 18, 1946 

To Guy R. Whitten, Deputy Commissioner, Insurance 

In your memo of November 14th you wish to be advised about the 
computation of the 45-day period during which fire insurance companies 
are prohibited from paying a loss. Your question is as follows: 

"Will you kindly advise me if a policyholder executed a complete and 
properly notarized statement of loss, that this document is sufficient to 
mark the beginning of the 45-day statutory waiting period (Section 103, 
Chapter 56, R. S. 1944) even though a loss was subsequently adjusted 
at a figure materially different from that set up in the original statement 
either by compromise or by award of referees and if the situation is 
changed if in confirmation of the final adjustment a corrected proof of 
loss is accepted from the assured." 

So much of the statute as is pertinent reads (Section 103 of Chapter 56, 
R. s. 1944): 

"In case of physical loss by fire to property insured by any company 
transacting insurance business in this state, said company or its 
representative shall begin adjustment of such loss within 20 days 
after the receipt of the notice provided for by section 97; but no fire 
insurance company shall pay any loss cir damage until after the ex
piration of 45 days from the date when the statement of loss referred 
to in said section 97 is filed with the company; ... " 

The statement of loss referred to in this provision is the sworn detailed 
statement in writing which the insured is required to furnish within a 
reasonable time after the loss, in accordance with the statutory fire insur
ance policy, the standard provisions of which are contained in Section 97. 
When this is filed with the companies, the 45-day period begins to run 
and payment may be made after such period has expired, notwithstanding 
the fact that subsequent to such filing, adjustments were made by which 
the amount of the loss was arrived at by compromise or award of referees 
and amended proofs filed, if such is required, by the insurance carriers. 

The statutory period runs from the first filing and not from any sub
sequent filing by way of amendment. 
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I may add that I do not find anything in the standard policy or in the 
statutes which does more than require the insured to file the written state
ment under oath above referred to. There would therefore be no obliga
tion to file another statement on either an adjustment of the loss or the 
award by referees, although this is presumably done in the case of an 
adjustment. 

ABRAHAM BREITBARD 
Deputy Attorney General 

November 20, 1946 

To E. E. Roderick, Deputy Commissioner of Education 

I have your memo of November 14th concerning a teacher who had 
served 29 and 13/18ths years and retired on a pension, which service 
lacked 45 days of teaching to entitle her to a 30-year pension. You advise 
me that she afterward made up these 45 days by substituting a day or 
two at a time. upon the "urgent request" of the superintendent of schools. 
You state that while rendering this substitute service, she was at the 
same time receiving the pension. 

I do not think that that would in and of itself preclude her from having 
these extra days of service tacked on to her previous service. The ques
tion is not free from doubt, but ( think that in all fairness this doubt 
should be resolved in her favor, and thus I advise you that you could 
properly allow her a pension based on 30 full years of service credit. 

ABRAHAM BREITBARD 
Deputy Attorney General 

November 27, 1946 
To Homer E. Robinson, Bank Commissioner 
Re: Federal Employees' Credit Union-Examination Fee 

The question has been raised whether the above named credit union 
is subject to the payment of the examination fee to be paid to the bank 
commissioner under the provisions of Section 3 of Chapter 273 of the 
Public Laws of 1945, which enacted a new Chapter 51 for the same Chap
ter in the Revision of 1944, which is repealed by this new amendment 

The Federal Employees' Credit Union was organized in 1931 under 
a Private and Special Law and is Chapter 11. In Section 8 of that act 
the corporation is subject to examination, supervision and control by the 
bank commissioner, and the provisions of Sections 47 to 55 inclusive of 
Chapter 57 of the Revised Statutes of 1930 are made applicable. to this 
corporation. These sections are found in the chapter dealing with the 
management of savings banks and the annual examinations by the bank 
commissioner of their books and records. We thus have here a provision 
for supervision and examination by the bank c'ommissioner; and the per
formance of that duty is in accordance with the sections of the savings 
bank law. It is unlike the provisions contained in the enactment of the 
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new Chapter 51 aforesaid, which authorizes the organization of credit 
unions under the general law, thus dispensing with the necessity of having 
the same created by private and special laws. This new enactment, by 
Section 30, provides:, 

"No part of this chapter shall be construed as repealing, modifying, 
or amending the provisions of any private and special acts authoriz
ing the organization and defining the purposes of corporations of 
similar nature." 

This limitation placed by the legislature upon the provisions of this 
new act would make the sam,e' inapplicabie to this Employees' Credit 
Union. Any attempt to charge them with an examination fee under this 
new enactment could result only from a declaration that the provisions 
of Section 3 are incorporated in the special act creating the Federal Em
ployees' Credit Union. This is contrary to Section 30 and the limitation 
thereon by the legislature, which by its express terms provides that no 
part thereof shall be so construed. Furthermore, Section 3 of Chapter 
273 is in direct conflict with Section 8 of the special act creating the 
Federal Employees' Credit Union. 

I therefore advise you that they are not subject to Section 3 aforesaid. 

ABRAHAM BREITBARD 
Deputy Attorney General 

To A. W. Perkins, Insurance Commissioner 
Re: Company Examinations 

December 4, 1946 

I have considered your memorandum of November 27th and I am 
thoroughly in accord with the view expressed by you that payment to 
outside firms employed to make the biennial examination of domestic 
insurance companies, under Section 9 of Chapter 56, should be made by 
the Insurance Department, direct. 

You inforrn me that in the past the insurance company paid the ex
amining firm employed by the State, and the amount so paid was then 
refunded to the company. I agree with you that the proper practice 
would be to have the insurance department billed directly by the examin
ing firm and payment thereof made to it by the State Treasurer. 

As to your inquiry whether a council order is necessary to make such 
payment, I have taken this question up with the Bureau of Accounts 
and Control, and they feel that, where in the past such has been the 
practice, it .would be better to continue such procedure. 

It is not quite clear from the statute (Chapter 118, P. L. 1945, Section 
6) whether the Controller would be authorized to draw the warrant with
out specific direction from the Governor and Council. This statute, so 
far as here pertinent, provides that all the fees collected by the commis
sioner 
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" ... shall be used solely to defray administrative charges and salaries 
and examination required by law and for examining and auditing • 
filed annual statements ... " 

While this text provides that the fees payable to the commissioner of 
insurance shall be devoted to that purpose, payment for the services of 
an independent firm is not a salary paid by the department, nor, strictly 
speaking, an administrative charge such as the Controller can recognize 
as his authority for issuing the warrant. The reason, you inform me, 
that the State employs an outside firm is that the department does not 
employ examiners to make these examinations, and while you are un
doubtedly justified in the practice, becaus~ the annual cost is less to the 
State than if the department employed a permanent staff of examiners 
on the payroll of the State, such practice, although it has great merit, 
would not, the Controller feels, justify him in issuing the warrant for a 
substantial sum of money. 

Under the circumstances I would advise you to continue obtaining 
council orders authorizing the payment of bills incurred for these exami
nations. 

ABRAHAM BREITBARD 
Deputy Attorney General 

To R. C. Mudge, Finance Commissioner, and 
H. H. Harris, Controller 

December 11, 1946 

Agreeably to my conversation with you in my office this morning re
lating to the council order for $175,000 to complete the construction of 
two fish hatcheries for which bids were accepted by the Governor and 
Council on behalf of the Inland Fisheries and Game Commissioner, it is 
my opinion that under the provisions of Section 63, Subsection V of 
Chapter 33 of the Revised Statutes as revised July 21, 1945, which reads 
as follows: 

"V. The funds collected by agents and the commissioner shall 
constitute a fund to be expended under the direction of the commis
sion for the propagation and protection of wild birds, fish and ani
mals. The fund shall not lapse from year to year but any funds 
collected in any one year may be used for that year and any succeed
ing year for said purpose." 

broad powers are delegated to the commissioner to expend money from 
this fund for the propagation of fish, and these hatcheries are being built 
for that purpose. It is my opinion that the Commissioner of Inland 
Fisheries and Game is well within his legal rights in his reqfiest to the 
Governor and Council to provide funds for the completion of the two 
fish hatcheries which are now under construction on two contracts accepted 
by the State under the provisions of a Resolve passed at a special session 
of the legislature September, 1944, which said Resolve provided $200,000 
for this purpose, and said.$200,000, according to your statement, has been 
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expended in part performance of these two contracts aforesaid. The 
remainder of the contracts remains to be done, and the State has obli
gated itself through the commissioner and the Governor and Council to 
carry out the terms of this contract. 

To Maine State Boxing Commission 

RALPH W. FARRIS 
Attorney General 

December 12, 1946 

This department acknowledges receipt of your letter of December 12th 
in which you ask the following question: . 

"Is it necessary for a boxing promoter to obtain a permit from the local 
city or town government where he intends to promote boxing exhibitions 
for the public, in addition to his license as granted for that locality by 
this Commission? In this particular instance, the location in question 
is the City of Rockland." 

On October 23rd this department, upon inquiry from the city solicitor 
of another municipality involving this same question, ruled as follows: 

"It is my opinion that Section 7 of Chapter 78, R. S. 1944, which 
was enacted in Chapter 282, Section 8 of the Public Laws of 1939 
and which gave the Boxing Commission sole direction, control and 
jurisdiction over all boxing contests and empowered it to promulgate 
rules and regulations necessary therefor, impliedly repealed whatever 
authority the City of ________________ may have had prior to 1939 ... " 

ABRAHAM BREITBARD 
Deputy Attorney General 

December 12, 1946 
To Hon. Horace Hildreth, Governor of Maine 
Re: Resignation of a Member of the House of Representatives 

With relati0n to the communication addressed to Your Excellency 
under date of December 6th and received by you on December 9th from 
James R. Pratt, Representative-elect of the class district of Harrtson, 
Otisfield and Windham, stating that he declines the office and also tenders 
his resignation as a member of the 92nd Legislature: 

Since his term in the 92nd Legislature expires on December 31st, it is 
unnecessary to take any action on that. 

As to his membership in the 93rd Legislature, I think he may resign · 
his seat, thereby creating a vacancy. As framed, the letter merely ex
presses a desire to resign, but I think we may well treat it as a resigna
tion of the seat in the Legislature to be assembled on January 1st. 

In addition to tendering his resignation to the Governor, he should also 
tender it to the selectmen of the Town of Windham, as that is the oldest 
town in this representative district and its municipal officers fix the date 
of the election and notify the selectmen of the other towns in that district. 
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Under the statute, Chapter 5, Section 74, the selectmen of the oldest 
town of the representative class, when notified that the seat has been 
vacated, appoint a day for a special election and then notify the selectmen 
of the other towns accordingly. 

Under Chapter 4, Section 47, when a special election is to be held to 
fill an office that has been vacated, a primary election may be ordered 
by the Governor; or, if the time for that purpose is insufficient, the nomi
nations may be supplied as in Section 48 of this chapter. 

Section 45 provides that vacancies may be filled by a convention of 
delegates or appropriate caucuses; 'or, if the time is insufficient, by the 
regularly elected State, Congressional District, county, city, town, plan-
tation or representative class committee, as the case may be. · 

It would thus appear that the calling of a special primary election by 
the Governor may be dispensed with and nominations for the office made 
in the manner set forth in the preceding paragraph. The Secretary of 
State will assist in the procedure .to be adopted if they desire instruction 
as to the manner of nominating a new representative, fixing the date of 
the election, etc. The ballots will also be prepared by the Secretary of 
State when he is notified of the nominations. 

ABRAHAM BREITBARD 
Deputy Attorney General 

December 16, 1946 

To J. Elliott Hale, Technical Secretary, Sanitary Water Board 
Re: Sebasticook Lake 

I have your memo of December 9th stating that the Sebasticook Fish 
and Game Association is particularly concerned with the pollution of 
Sebasticook Lake and that your survey completed in 1945 indicated that 
there are several towns which discharge raw sewage into the river, to
gether with the industrial waste from several woolen mills, etc. You in
quire whether or not it is possible for you to proceed under· the provisions 
of Section 1 of Chapter 124, R. S. 1944, against the Eastland Woolen Mill 
at Corinna for dumping into the stream, according to their own figures, 
25,000 gallons per day of spent dye liquors and 800,000 gallons per day 
of wash and rinse water, together with sanitary sewage. 

It is my opinion that the statute is not broad enough for you to pro
. ceed, unless the waters of the lake or river are used for domestic purposes. 

In this connection I call your attention to Section 57 of Chapter 33 
of the Revised Statutes, as enacted by the last legislature, which will be 
found in the back of the Laws of 1945. It might be well to strengthen 
Section 57 of Chapter 33 so as to cover such cases as the Sebasticook 
River. You will note in reading said section the words "mill waste," but 
in the main the provision deals with pollution of inland waters by deposit
ing on the banks thereof slabs, edgings, sawdust, etc., which would seem 



ATTORNEY GENERAL'S REPORT 143 

to apply to lumber companies operating sawmills on inland waters of the 
State. This is a matter that the Sebasticook Fish and Game Association 
might look into,· inasmuch as they are particularly concerned with the 
pollution of Sebasticook Lake. 

RALPH W. FARRIS 
Attorney General 

December 18, 1946 
To A. W. Perkins, Insurance Commissioner 
Re: Retirement Allowance Payable in Month of Death, Employees' Re

tirement System 

.. The section which you cite, namely Subsection 18 of Section 1 of 
Chapter 60, speaks for itself, and I do not see how any uncertainty could 
have arisen with regard to its interpretation. Where a statute is clear, 
there is no room for interpretation and its meaning is controlled by the 
language as written. 

This section, which defines the meaning of "retirement allowance" as 
the sum of the annuity and the pension, provides that such allowance 
shall be payable in equal monthly instalments which shall cease with the 
last payment prior to death. Thus, it is clear that the payment of the 
retirement benefits ceases with the last monthly instalment prior to death 
and there can be no partial instalment paid, based upon an apportionment 
between the date of the last monthly payment and the date of death. 

ABRAHAM BREITBARD 
Deputy Attorney General 

To H. G. Hawes, Department of Agriculture 
Re: Agricultural Societies 

December 18, 1946 

In answer to your inquiry of December 12th, the department advises 
you as follows: 

1. Section 15 of Chapter 27, R. S. 1944, which provides that county 
and local agricultural societies may take and hold real and personal prop
erty the annual income of which shall not exceed $3000. to be applied 
to the purposes provided in their charters, is a limitation on the extent 
of income-producing property that such a society may hold. 

2. The above provision has nothing to do with the following section 
which provides for a stipend to be paid annually to such societies in a 
sum not in excess of $3000. This stipend would be payable to such society 
if it was eligible for such payment under the statute, irrespective of its 
income from the real and personal property, and such income is not to 
be taken into consideration in paying such stipend. 

3. The limit on the stipend to $3000 applies to a payment from the 
fund which is apportioned to the societies, which fund is derived from 
an appropriation of money not to exceed 2c per inhabitant of the State 
and from pari-mutuel pools, as provided by Chapter 361, P. L. 1945. 
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4. Chapter 87 of the Public Laws of 1943 provided: "This act shalf 
cease to be effective 6 months after the cessation of hostilities." 

We believe that this language is not the equivalent of the limitations 
in other acts which provide that the act shall be effective for the duration 
of the war or during the war, or for the duration and six months there
after. The courts as to the latter have said that the war does not end 
with the cessation of hostilities or actual combat, but when the peace 
treaties are ratified by the Senate and appropriate proclamation made 
by the President. 

We advise you that this act is no longer in effect. 

AB RAH AM BREITBARD 
Deputy Attorney General 

December 18, 1946 

To David H. Stevens, State Tax Assessor 

I have been studying your memo of November 15th, together with 
copies of letters attached, relating to the question of when the Use Fuel 
Tax Act is applicable to a public highway. 

I have read the opinion of former Attorney General Cowan to former 
State Tax Assessor George E. Hill, d~ted January 28, 1942, in which he 
renders his opinion that for the purposes of the Use Fuel Tax Act a high
way location shall be regarded as a highway from the time of the taking 
of the land by the State Highway Commission for highway purposes; 
and I am inclined to agree at the present time with the opinion of former 
Attorney General Cowan, for the reason that the definition of public 
highways in the Use Fuel Tax Act reads as follows: 

" 'Public highways' shall mean and include every way or place of 
whatever nature generally open to the use of the public as a matter 
of right for the purposes of vehicular travel and notwithstanding that 
the same may be temporarily closed for the purpose of construction,. 
reconstruction, maintenance or repair." 

You will note in the letter of November 7th from the C. C. Smith Com
pany, Inc., addressed to the Bureau of Taxation, that the company did 
not quote the entire definition of highway, but only this part of same: 

" 'Public highway' shall mean and include every place or way gen
erally open to the use of the public as a matter of right, or for the 
purpose of vehicular traffic." 

RALPH W. FARRIS 
Attorney General 
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December 23, 1946 
To Harry V. Gilson, Commissioner of Education 
Re: Authority of Commissioner to establish maximum pupil enrollment 

per teacher 

I have your memo of December 13th relating to the above entitled 
subject matter. You state that various conditions, including an increased 
birth rate, a shortage of t~achers and increased costs of maintenance, are 
causing various communities throughout the State to maintain badly 
overcrowded classes, both from the standpoint of classroom space and 
the number of pupils under the supervision of one teacher, 70 to 80 pupils, 
in some cases, being served by one teacher in a classroom. Numerous · 
complaints have been received from parents whose children are attending 
schools under such conditions. 

In the second paragraph of your said memo you call my attention to 
paragraph XII, Section 3 of Chapter 37, whic.h provides that it shall be 
the Commissioner's duty "to cause an inspection to be made and to re
port to the school committee his findings and recommendations whenever 
the superintending school committee or the superintendent of schools of 
any town, or any 3 citizens thereof, shall petition him to make an inspec
tion of the schools of said town; and to prepare a list of standards of 
buildings, equipment, organization, and instruction and to give such rat
ings upon such list of standards to any schools that are inspected under 
the provisions of this paragraph as their general condition, equipment, 
and grade of efficiency may entitle them." 

On the basis of the statement of facts contained in paragraph one and 
the law cited in paragraph two of your said memo, you ask .whether it is 
correct to assume that the Commissioner of Education may prescribe 
the maximum per pupil-teacher ratio which the schools of a town shall 
not exceed without risking the forfeiture of State school moneys. 

In answer to your query I will say that it is my opinion that under the 
law quoted in paragraph 3, the Commissioner of Education, if he finds 
upon inspection that the instruction per pupil is insufficient, may pre
scribe the maximum per pupil-teacher ratio which the schools of a town 
shall not exceed without risking the forfeiture of State school moneys. 

RALPH W. FARRIS 
Attorney General 

December 23, 1946 
To Harry V. Gilson," Commissioner of Education 
Re: Paragraph 2, Section 204, Chapter 37, R. S. 1944 

I have your memo of December 13th relating to the above entitled 
subject matter, in which you state that when amendments to Section 204 
of Chapter 37 were prepared for consideration by the 1945 legislature, 
to permit increased subsidies to towns and the establishment of a mini
mum salary of $1000, a specific provision was included to make the in-

10 
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creased subsidy available to towns which, during the previous year, met 
the requirements on the minimum salary then in effect. You state that 
this provision ( Chapter 151, P. L. 1945) reads as follows: "The distribu
tion of state school funds to towns on account of teaching positions in 
December, 1945, shall be based upon the minimum program as established 
by section 204;" and you further state that such provision was necessary 
for upwards of 40% of the communities of the State, whose local abilities 
would not permit an increase in the minimum salaries of teachers from 
$720 to $1000 until additional State aid under the provisions of this sec
tion was made available. You state in paragraph 2 of your memo: "Un
fortunately, however, the sponsor of this measure added to this statement 
the provision, 'provided, however, that no town shall be apportioned more 
than $100 for any teaching position for which the town pays an annual 
salary of less than $1000,' thus making this sentence in the law utterly 
contradictory, since it required in the first part a minimum of $720 and 
in the second part a minimum of $1000. This action on the part of Rep
resentative McKinnon resulted from his failure to understand that the 
$1000 minimum salary requirement was insured in a previous part of the 
paragraph." 

You state in your third paragraph that when this ambiguity was dis
covered, a conference was held in my office, attended by Representative 
McKinnon and Senator Noyes of the legislature; Mr. Ladd, Mr. Kenney 
and yourself of the Department of Education; Mr. Breitbard and myself 
deciding, on the grounds that it was the obvious intent of the legislature, 
that increased subsidies should be made available in 1945 on a basis of 
the provisions of Section 204, in effect as of July 1st of that year; and 
I instructed you orally to proceed with the allocation of the subsidy on 
that basis. 

On the statement of facts contained in the foregoing paragraphs you 
state that the State Auditor requested you to secure a memorandum 
from the Attorney General confirming the interpretation given at the 
conference above described. 

I recall the conference in this office in the closing days of the 92nd 
Legislature and that it was agreed at that time that you would be justi
fied in proceeding with the allocation of State subsidies in December of 
1945 on the basis of this amendment in Chapter 151 of the Public Laws 
of 1945, as it was agreed that that was the intent of the legislature, by 
the sponsors of the bill providing for the amendment. 

RALPH W. FARRIS 
• Attorney General 

December 23, 1946 
To David H. Stevens, State Assessor 

I received your memo of December 17th relating to the taxation of 
telephone and telegraph companies under the provisions of Sections 120 
and 126 of Chapter 14, R. S. 1944, which provide that the tax base is 
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on the gross receipts collected by the companies within the State of Maine. 
You further state that in compliance with the regulations of the F. C. C. 
the revenue, which I presume is the gross receipts, is brok~n down into 
various classifications, and according to a ruling of the Attorney General's 
Department in 1942, the revenues from most of these classifications are 
subject to the tax. • 

You further state that the F. C. C. has allowed the American Telephone 
and its subsidiaries to change their system of accounting, and that under 
the present method all revenue of the New England Tel. & Tel. Com
pany goes into one pot. From the money in the pot each central office 
is given credit for its annual expenses. The balance is divided among the 
several central offices according to the ratio which the investment of each 
office bears to the total investment of the entire company. 

For the year 1946, you say, the figure submitted by the N. E. Tel. & 
Tel. Co., as subject to the tax, was the total of its expenses within the 
State, plus the total of the division of the gross profit as explained above. 

You further state that, to satisfy your department, for practical pur
poses, that this method produced at least as much tax, the Boston office 
of the New England Telephone Company was asked to furnish the ope
rating expenses per phone in Maine as compared with the other New 
England States, and also the average investment per phone in Maine as 
compared with the other New England States; and a tabulation has been 
furnished you by the New England Telephone Company. A copy of the 
same, attached to your memo, indicates that on this basis of figuring the 
gross receipts of the New England Telephone Company and the American 
Telephone Company, the State of Maine is collecting more tax than 
would have been collected under the old system of accounting. 

On the basis of the foregoing statements, you ask whether it is per
missible for your department to accept a return of the New England Tel. 
& Tel. Co. showing gross receipts collected in Maine, based on the com
putation as outlined above. 

After studying the tabulation and your explanation of the old system 
of accounting and the reason for the change of accounting under the 
jurisdiction of the F. C. C., I am of the opinion that it is permissible for 
you to accept the returns of the New England Tel. & Tel. Co. and the 
American Telephone Company on the regulation form which y.ou are now 
using, ·showing the gross receipts based on the computation, which is a 
division of the five New England States, Connecticut being excepted. 
As I understand that this is the only system that the New England Tele
phone Company has at this time upon which to compute its gross receipts 
collected within the State of Maine, and inasmuch as the State is receiv
ing more revenue, it would be practical for you to have an understanding 
with the· telephone companies involved that you will accept their returns, 
showing the gross receipts on the computations as authorized by the F. 
C. C., showing as nearly as possible the amount collected in gross revenue 
from the State of Maine. 

RALPH W. FARRIS 
Attorney General 
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December 23, 1946 
To Harry V: Gilson, Commissioner of Education 
Re: Authority of Commissioner of Education to require that local school 

systems operate a minimum of hours on each school day 

I have your memo of December 13th' relating to the above entitled 
s'ubject matter. · 

You state that as a result of the heavy influx of war workers into cer
tain communities of the State at the beginning of World War II, school 
housing facilities in some communities were overtaxed to the point that 
the school day was reduced from minima of five or more hours to three 
or four per day to permit the operation of double sessions. This situation 
was tolerated by your department until emergency school facilities could 
be provided in these communities; but as a result there has been an in
creasing tendency on the part of other communities throughout the State 
to reduce school privileges to children in terms of the length of the school 
day, as one means of meeting problems resulting from increased enroll
ments, inadequate housing, lack of teachers and increased costs of main
tenance. This tendency, you say, is assuming epidemic proportions, with 
the result that the educational opportunities of many children are threat
ened with serious curtailment, when the need is for expansion; and you 
call my attention to the provision of statute -that schools be maintained 
a minimum of 32 weeks per year, 4 weeks per month and 5 days per week, 
though "school day" is not specifically defined. However, the legislature, 
has definitely distinguished between a full day of school and a half-day, 
in this connection (Section 83, Chapter 37): "Absence ... of 1/2 day 
or more shall be deemed a violation ... " etc. 

Your inquiry, based upon the above statement of facts, is whether you 
are correct in assuming that a community which limits any of its pupils 
to half a day of school attendance, totaling less than five hours is failing 
to comply with the laws pertaining to the operation of schools. 

In answer to this inquiry, I will say that the Commissioner of Educa
tion is correct in his assumption. 

RALPH W. FARRIS 
Attorney General 

December 31, •1945 

To Earle R. Hayes, Secretary, Employees' Retirement System 

I have your memo of December 27th, requesting information in the 
case of a retired employee, on the strength of the policy of your depart
ment that persons who have retired as State employees may engage in 
any business they choose after retiring, provided such employment is not 
with the State. You state a specific case where a retired State employee 
is doing some teaching and wants to know if there is anything in the law 
to prevent his teaching in the Washington Academy, which is a private 
institution located at East Machias. 
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There is no law prohibiting such employment. You are right in your 
understanding that Washington Academy is primarily a private institu
tion, though under our present law, the teachers may come under the 
Teachers' Retirement System, if they so desire, if the school is receiving 
any State aid. 

In case Washington Academy should come unde_r the Retirement Sys
tem, there might be some question raised of the feasibility of a retired 
teacher's receiving the benefits of the Act and deducting 5% from his 
salary. 

RALPH W. FARRIS 
Attorney General 
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MAINE CRIMINAL STATISTICS FOR THE YEARS 
BEGINNING NOVEMBER. 1, 1944, AND ENDING 

NOVEMBER 1, 1946 

The ·following pages contain the criminal statistics for the 
years beginning November 1, 1944 and ending November 1? 1946. 

I am following a system for making up tables of criminal sta
tistics adapted from the plan set up by the Honorable Clement F. 
Robinson in his Report for·the years 1931-1932. 

I quote from the explanation which appears on page 35 of the 
1941-1942 Report: 

"Cases included 

"The table deals with completed cases only, except that the 
last column, which is not included in the total, shows the number 
of cases pending at the end of the year. If a case has not been 
completely disposed of during the year, it is omitted from all 
columns of the table except that for cases pending at the end of 
the year, and is left for inclusion in the figures for the year in 
which it is finally determined. A case is treated as disposed of 
when a disposition has been made even though that disposition 
is subject to later modification. For example, if a defendant is 
placed on probation, his case is treated as completed, even though 
probation may be later revoked and sentence imposed or exe
cuted. No account is taken of the second disposition. . 

"Defendants in cases on appeal who have defaulted bail are 
treated as pleading guilty. 

"Explana_tion of headings 

"(a) Total means total number of defendants whose cases 
are disposed of during the year. 

"(b) Dismissed includes all forms of dismissal without trial 
such as nol-prossed, dismissed, quashed, continued, placed on 
file, etc. 

"(c) Includes convicted on plea of nolo contendere. 

"(d) Here are placed cases of all conyicted defendants which 
are continued for sentence, placed on special docket, given sus
pended sentence without probation, etc. 
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"(e) mcludes cases of defendants who in addition to being 
placed on probation are sentenced to fine, costs, restitution or 
support. 

"(f) Under sentence to fine only come cases where sentence 
is to fine, costs, restitution or support provided there is no pro
bation-or sentence to imprisonment. 

"(g) Includes cases of fine and imprisonment. In the liquor 
offenses particularly, sentences to imprisonment usually carry 
fines with them as well. 

"(h) Not included in any other column." 



1945 
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1945 ALL COUNTIES -TOTAL INDICTMENTS AND 
APPEALS 

Convicted Con- Pend-
Nol Ac- ---- tinued Prob a- Im- ing at 

Dispositions Total pross. quit- Plea Plea for tion Fine prison- end of 
(a) etc. ted guilty not sen- .(e) (f) ment year 

(b) guilty tence (g) (h) 
(c) (d) 

------------------

Totals ............ 1689 632 46 741 65 8 180 246 372 205 

Murder ........... 8 5 2 1 - - - - 1 -
Manslaughter ..... 19 4 3 9 3 - - 5 7 -
Rape ...... : ...... 25 4 1 13 1 - - 1 13 6 
Arson ............ 25 10 4. 10 - - - - 10 1 
Robbery .......... 19 2 - 12 3 - 5 - 10 2 
Felonious Assault .. 38 15 3 15 2 - '2 . 1 14 3 
Assault and Battery 86 42 1 29 5 - 7 13 14 9 
Breaking, Entering 

and Larceny .... · 262 100 1 110 4 3 38 10 63 47 
Forgery ........... 71 32 - 29 - - 10 - 19 10 
Larceny .......... 269 108 3 123 6 3 27 10 89 29 
Sex .............. 195 63 9 98 8 - 39 11 56 17 
Non-Support ...... 21 9 - 6 - - 4 - 2 6 
Liquor ............ 19 9 1 8 - - 2 4 2 1 
Drunken Driving .. 201 56 10 90 13 - 8 85 10 32 
Intoxication ....... 120 25 - 79 7 - 16 34 36 9 
Motor Vehicle ..... .104 44 5 43 - - 3 35 5 12 
Juvenile Delin-

quency ......... 11 3 - 4 - - 1 - 3 4 
Miscellaneous ..... 196 101 3 62 13 2 18 37 18 17 

1945 MURDER- INDICTMENTS AND APPEALS 

Totals ............ 8 5 2 

Androscoggin ...... 
Cumberland ....... 1* 
Kennebec ......... 1 1* 
Washington ....... 5 5 

*By reason of insanity 

1945 MANSLAUGHTER - INDICTMENTS AND APPEALS 

Totals ............ 19 4 3 9 3 5 7 

Androscoggin ...... 1 
Aroostook ......... 1 
Cumberland ....... 2 2 
Hancock ....... , .. 1 
Kennebec ......... 2 2 
Knox ............. 1 1 
Oxford ........ , .. 3 2 
Penobscot. ........ 4 3 3 
Somerset .......... 2 
Washington ....... 1 
York ............. 1 
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1945 RAPE - INDICTMENTS AND APPEALS 

Convicted Con- Pend-
Nol- Ac- ---- tinued Prob a- Im- ing at 

Counties Total pross. quit- Plea Plea for tion Fine prison- end of 
(a) etc. ted guilty not sen- (e) (f) ment year 

(b) guilty tence (g) (h) 
(c) (d) 

------------------

Totals ............ 25 4 1 13 1 - - 1 13 6 

Androscoggin ...... 3 - - 2 - - - 1 1 1 
Cumberland ....... 3 1 - - 1 - - - 1 1 
Kennebec ......... 4 - - 3 - - - - 3 1 
Oxford ........... 3 1 - 1 - - - - 1 1 
Penobscot. ........ 4 1 1 2 - - - - 2 -
Sagadahoc ........ 1 - - 1 - - - - 1 -
Washington ....... ·2 1 - 1 - - - - 1 -
York ............. 5 - - 3 - - - - 3 2 

1945 ARSON - INDICTMENTS AND APPEALS 

Totals ............ 25 10 4 10 10 

Cumberland ....... 3 3 3 
Hancock .......... 6 3 1 1 
Kennebec ......... 5 4 1 1 
Penobscot .... · ..... 4 2* 2 2 
Sagadahoc ........ 1 1 
Washington ....... 6 3 3 3 

*By reason of insanity 

1945 ROBBERY - INDICTMENTS AND APPEALS 

Totals ............ 19 2 12 3 5 10 2 .. 
Androscoggin ...... 2 2 2 
Cumberland ....... 7 4 2 6 
Kennebec ......... 5 5 4 1 
Penobscot ......... 2 2 
Somerset .......... 1 
Waldo ............ 2 



ATTORNEY GENERAL'S REPORT 159 

1945 FELONIOUS ASSAULT- INDICTMENTS AND 
APPEALS 

Counties 
Nol 

Total pross. 
(a) etc. 

(b) 

Convicted Con-
Ac- ---- tinued Proba-

quit- Plea Plea for tion 
ted guilty not sen- (e) 

guilty tence 
(c) (d) 

Pend
Im- ing at 

Fine prison- end of 
(f) ment year 

(g) (h) 

--------1-----------------------

Totals ............ 38 15 3 15 2 2 14 3· 

Aroostook ......... 2 2 
Cumberland ....... 13 9 4 3 
Kennebec ......... 3 1 1 1 
Knox ............. 2 2 1 
Lincoln ........... 2 1 
Oxford ........... 2 2 
Penobscot ......... 3 1 2 1 
Sagadahoc ........ 2 2 2 
Somerset .......... 5 1* 1 2 2 
Waldo ............ 1 1 1 
Washington ....... 1 
York ............. 2 2 2 

*By reason of insanity 

1945 ASSAULT AND BATTERY - INDICTMENTS AND 
APPEALS 

Totals ............ 86 42 29 5 7 13 14 9 

Androscoggin ...... 6 6 
Aroostook ......... 7 4 3 1 2 
Cumberland ....... 16 8 5 2 2 3 
Hancock .......... 2 1 1 
Kennebec ......... 2 1 
Knox ............. 2 1 
Oxford ........... 4 2 1 
Penobscot ......... 15 3 10 5 4 
Piscataquis ........ 3 1 2 1 1 
Sagadahoc ........ 3 1 2 
Somerset. ......... 3 2 
Waldo ............ 3 2 1 1 
Washington ....... 9 4 3 2 2 1 2 
York ........ · ..... 11 8 2 1 3 
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1945 BREAKING, ENTERING AND LARCENY-
INDICTMENTS AND APPEALS 

Convicted Con- Pend-
Nol- Ac- ----- tinued Prob a- Im- ing at 

Counties Total pross. quit- Plea Plea for tion Fine prison- end of 
(a) etc. ted guilty not sen- (e) (f) ment year 

(b) guilty tence (g) (h) 
(c) (d) 

----------------------------

Totals ............ 262 100 110 4 3 38 IQ 63 47 

Androscoggin ...... 25 10 7 7 8 
Aroostook ......... 9 7 7 2 
Cumberland ....... 25 13 10 2 12 
Franklin .......... 12 6 4 1 6 
Hancock ..... • ..... 12 8 4 3 
Kennebec ......... 13 4 9 8 1 
Knox ............. 7 7 
Lincoln ........... 3 3 
Oxford ........... 27 10 10 3 2 5 7 
Penobscot ......... 56 26 13 3 2 9 16 
Piscataquis ........ 1 1 1 
Sagadahoc ........ 15 9 6 6 

.Somerset. ......... 10 3 7 2 4 
Waldo ............ 22 2 20 10 10 
Washington ........ 3 2 2 
York ............. 22 5 8 2 7 7 

1945 .FORGERY - INDICTMENTS AND APPEALS 

Totals ............ 71 32 29 10 19 10 

Androscoggin ...... 14 10 1 1 3 
Aroostook ......... 9 2 6 6 1 
Cumberland ....... 13 9 4 2 2 
Franklin .......... 2 2 2 
Hancock .......... 2 2 2 
Kennebec ......... 8 5 3 2 3 
Knox ............. 1 1 
Oxford ........... 6 1 4 2 2 
Penobscot. ........ 8 4 4 1 3 
Somerset .......... 3 2 1 1 
Waldo ............ 1 1 
Washington ....... 4 2 2 
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1945 LARCENY - INDICTMENTS AND APPEALS 

Nol I A.<;-
Convicted Con- Pend-

------ tinued Prob a- Im- ing at 
Counties Total p,oss. I qml- Plea Plea for tion Fine prison- end of 

(a) etc. ted guilty not sen- (e) (f) ment year 
(b) guilty tence (g) (h) 

(c) (d) 
--------~ ---

Totals ............ 269 108 3 123 6 3 27 10 89 29 

Androscoggin ...... 23 9 7 7 7 
Aroostook ......... 21 10 9 8 2 
Cumberland ....... 52 22 23 2 6 19 5 
Franklin .......... 2 2 
Hancock .......... 1 1 
Kennebec ......... 19 3 16 9 7 
Knox ............. 6 4 2 1 1 
Lincoln ........... 2 2 2 
Oxford ........... 12 6 3 2 1 3 
Penobscot. ........ 46 17 25 4 7 15 2 
Piscataquis ........ 3 1 2 
Sagadahoc ........ 5 2 3 3 
Somerset. ......... 23 5 12 3 2 2 10 2 
Waldo ............ 3 2 1 1 
Washington ....... 22 12 9 2 7 
York ............. 29 13 10 2 1 7 6 

1945 SEX OFFENSES - INDICTMENTS AND APPEALS 

Totals .... '. ....... 195 63 9 98 8 39 11 56 17 

Androscoggin ...... 18 10 4 2 2 4 
Aroostook ......... 27 12 13 2 7 3 5 
Cumberland ....... 28 9 2 14 2 1 2 13 1 
Franklin .......... 11 4 4 1 1 2 3 
Hancock .......... 3 3 3 
Kenµebec ......... 17 3 1* 11 . 1 7 5 
Knox ............. 6 4 2 2 
Lincoln ........... 4 1 2 2 1 
Oxford ........... 18 5 10 6 4 3 
Penobscot. ........ 31 10 18 6 2 11 2 
Piscataquis ........ 1 1 
_Sagadahoc ........ 2 2* 
Somerset .......... 7 2 1 4 1 3 
Waldo ............ 4 1 3 3 
Washington ....... 5 2 2 1 1 
York ............. 13 i 1* 8 4 4 2 

*By reason of insanity 

11 
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1945 NON-SUPPORT- INDICTMENTS AND APPEALS 

Counties 
Nol

Total pross. 
(a) etc. 

(b) 

Ac
quit
ted 

Convicted Con-
----- tinued Proba-

Plea Plea for tion 
guilty not sen- (e) 

guilty tence 
(c) (d) 

Pend
Im- ing at 

Fine pri'son- end of 
(f) ment year 

(g) (h) 

---------1--- ---------------------------

Totals ............ 21 9 6 4 2 

Androscoggin ...... 4 
Aroostook ......... 2 1 
Cumberland ....... 4 2 2 2 
Kennebec ......... 2 1 
Knox ............. 4 2 
Penobscot. ........ 3 
Somerset. ......... 1 
Waldo ............ 1 

1945 LIQUOR OFFENSES- INDICTMENTS AND 
APPEALS 

Totals ............ 19 9 8 2 4 2 

Androscoggin ...... 4 2 1 
Aroostook ......... 2 2 2 
Cumberland ....... 2 2 2 
Kennebec ......... 2 1 
Oxford ........... 1 
Piscataquis ........ 2 1 
York ............. 6 4 

1945 DRUNKEN DRIVING - INDICTMENTS AND 
APPEALS 

Totals ............ 201 56 10. 90 13 8 85 10 

Androscoggin ...... 38 11 18 1 18 1 
Aroostook ......... 45 14 4 18 4 3 17 2 
Cumberland ....... 45 9 1 26 3 1 28 
Franklin .......... 2 1 1 
Hancock .......... 4 1 
Kennebec ......... 7 2 1 -; 1 
Knox ............. 10 6 2 2 
Oxford ........... 1 
Penobscot ......... 12 2 8 5 2 
Piscataquis ........ 3 2 1 
Sagadahoc ........ 2 1 2 
Somerset .......... 7 5 2 2 
Waldo ... -· ....... 4 1* 2 1 1 
Washington ....... 6 2 1 3 4 
York ............. 15 5 6 5 

*Respondent died 

6 

2 

1 
2. 

32 

8 
5 
6 

2 
2 
1 
1 
2 

3 
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1945 INTOXICATION - INDICTMENTS AND APPEALS 

Convicted Con- Pend-
Nol Ac- ------ tinued Proba- Im- ingat 

Counties Total pross. quit- Plea Plea for tion Fine prison- end of 
(a) etc. ted guilty not sen- (e) (f) ment year 

(b) guilty tence (g) (h) 
(c) (d) 

-----------------------

Totals ............ 120 25 79 7 16 34 36 9 

Androscoggin ...... 11 4 7 5 2 
Aroostook ......... 20 6 12 5 3 5 
Cumberland ....... 13 5 6 2 2 3 
Franklin .......... 1 1 
Hancock .......... 1 1 
Kennebec ......... 12 1 9 6 4 
Knox ............. 2 2 
Oxford ........... 1 1 
Penobscot. ........ 24 1 18 3 16 5 2 
Sagadahoc ........ 15 2 13 1 11 
Somerset .......... 3 2 1 1 
Waldo ............ 10 7 3 4 2 
Washington ....... 1 1 1 
York ............. 6 3 3 2 

1945 MOTOR VEHICLE - INDICTMENTS AND APPEALS 

Totals ............ 104 44 5 43 3 35 5 12 

Androscoggin ...... 19 11 5 5 3 
Aroostook ......... 13 5 7 6 1 
Cumberland ....... 21 10 10 9 1 1 
Franklin .......... 6 4 2 2 
Hancock .......... 3 2 
Kennebec ......... 4 3 2 
Knox ............. 2 2 
Lincoln ........... 2 1 
Oxford ........... 2 2 
Penobscot ......... 9 2 2 4 4 1 
Sagadahoc ........ 3 1 1 
Somerset .......... 7 5 3 1 
Waldo ............ 3 3 3 
W as4ington ....... 6 4 2 
York ............. 4 1 2 2 



164 ATTORNEY GENERAL'S REPORT 

1945 JUVENILE DELINQUENCY- INDICTMENTS 
AND APPEALS 

Counties Total 
(a) 

Nol
pross. 
etc. 
(b) 

Ac
quit
ted 

Convicted Con-
---- tinued Proba-

Plea Plea for tion 
guilty not sen- (e) 

guilty tence 
(c) (d) 

Pend
im- ing at 

Fine prison- end of 
(f) ment year 

(g) (h) 

------~-1--------------------------

Totals ............ 11 3 4 3 4 

Androscoggin ...... 2 2 
Aroostook ......... 1 1 
Penobscot ......... 7 2 4 3 
Piscataquis ........ 1 

1945 MISCELLANEOUS - INDICTMENTS AND APPEALS 

1'ota1s ............ 196 101 3 62 13 2 18 37 18 17 

Androscoggin ...... 15 6 3 2 1 6 
Aroostook ......... 25 18 2 4 3 1 1 
Cumberland ....... 33 13 19 5 6 8 1 
Franklin .......... 3 1 1 1 1 
Hancock .......... 7 2 2 1 2 1 2 
Kennebec ......... 32 7 15 9 2 3 15 4 1 
Knox ............. 6 4 1 1 1 
Lincoln ........... 1 1 
Oxford ........... 7 6 
Penobscot ......... 21 14 6 6 
Piscataquis ........ 1 
Sagadahoc ........ 2 2 
Somerset .......... 14 13 
Waldo ............ 7 2 5 4 
Washington ....... 12 6 3 2 3 2 
York ............. 10 6 3 3 



1945 BAIL 

Bail Called, Scire Facias 
Counties Cases and Scire Facius Continued for 

Amounts Begun Judgment 

Androscoggin ............. 30 $18,500.00 --- ---
Aroostook ................ 7 4,025.00 1 $300.00 ---
Kennebec ................ 1 25.00 --- ---
Penobscot ................ 7 1,050.00 5 950.00 5 $1,350.00 
Somerset ................. 1 2,000.00 1 2,000.00 1 2,000.00 
Washington .............. 3 750.00 --- ---

Totals ............. 49 $26,350.00 7 $3,250.00 6 $3,350.00 

Scire Facias 
Cases Closed 

--
1 $70.00 

--
4 64.87 5 

-- 1 
---

5 $134.87 6 

Scire Facias 
Pending at 

End of Year 

---
---
---

$950.00 
2,000.00 
---

$2,950.00 

Cash Bail 
Collected 

--
--

$25.00 
--
--

$750.00 

$775.00 

~ 
'"'3 
0 
::i::i z 
tI:I 
~ 
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tI:I 
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1945 LAW COURT CASES 

County Name of Case 

Aroostook. . . . . . Thomas A. Cormier 
Carl Wagner 

Kennebec . . . . . . Louis Pooler 
Paul J. Caron 
Louis Pooler 
Louis Pooler 
Louis Pooler 
Paul J. Caron 
Louis Pooler 
Paul J. Caron 
.Louis Pooler 
Paul J. Caron 
Ralph Labbe 
Paul Caron 
Ralph Labbe 
Paul Caron 
Royden V. Brown 

Oxford . . . . . . . . . George Bragg 
Penobscot . . . . . . Bainbridge L. Baker 
Sagadahoc. . . . . . William B. McKrachern 

Outcome 

Judgment for State 
Argued, October Term 
Judgment for State 

" " " 

Continued 
Judgment for State 
Withdrawn 
Judgment for State 



FINANCIAL STATISTICS, YEAR ENDING NOVEMBER 1, 1945 

Cost of Paid for Paid Grand Paid Traverse Fines, etc. 
COUNTIES Prosecution Prisoners Jurors Jurors Imposed 

Sup. and S.J.C. in Jail Sup. and S.J.C. 

Androscoggin ................. $ 4,952.42 $19,763.82 $ 1,271.90 $ 2,278.00 $ 2,620.49 
Aroostook ................... 1,455.92 9,859.61 595.18 1,602.70 3,903.53 
Cumberland .................. 19,958.97 44,981.94 1,006.44 2,116.02 4,650.92 
Franklin ..................... 733.19 4,167.24 238.80 145.72 222.00 
Hancock ..................... 692.16 3,633.69 474.10 1,243.30 369.90 
Kennebec .................... 3,385.18 11,944.53 718.96 1,665.12 2,229.28 
Knox ........................ 389.27 3,087.44 262.76 64.00 434.70 
Lincoln ...................... 452.20 13.00 163.84 347.24 ........ 
Oxford ...................... 3,081.09 3,514.31 894.96 1,239.78 185.57 
Penobscot ......... · .......... 3,747.58 12,845.45 1,125.76 2,904.58 3,381.98 
Piscataquis .................. 241.45 1,994.35 234.70 241.20 845.58 
Sagadahoc ................... 676.86 2,891.13 326.92 1,586.84 16.47 
Somerset .................... 2,333.54 4,411.13 887.92 2,062."72 539.30 
Waldo ....................... 332.87 8,405.10 419.96 452.36 285.76 
Washington .................. 7,420.99 4,875.54 760.06 2,280.48 2,222.27 
York ........................ 2,100.53 10,545.93 1,608.60 950.67 2,238.90 

--------
Totals ................ · I $51,954.22 $146,934.21 

I 
$10,990.86 

I 

$21,180.73 $24,146.65 

Law Court-None 

Fine etc. 
Collected 

Sup. and S.J.C 

$ 2,620.49 
3,903.53 
4,650.92 

222.00 
369.90 

2,229.28 
434.70 

........ 
185.57 

3,367.75 
845.58 

16.47 
539.30 
285.76 

1,472.27 
2,136.40 

I 
$23,279.92 
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1946 ALL COUNTIES-TOTAL INDICTMENTS AND 
APPEALS 

Convicted Con- Pend-
Nol Ac-

Plea I Plea 
tinued Proba- Im- ing at 

Dispositions Total pross. quit- for tion Fine prison- end of 
(a) etc. ted guilty not sen- (e) (f) ment year 

(b) guilty tence (g) (h) 
(c) (d) 

----------- ---------

Totals ............ 1821 626 52 853 70 21 155 346 401 220 

l\1urder ........... 8 - 3* 5 - - - - 5 -
l\1anslaughter ..... 20 3 5 8 1 1 - 4 4 3 
Rape ............. 23 4 6 9 2 - - - 11 2 
Arson ............ 11 7 - 3 - - 1 - 2 1 
Robbery .......... 24 8 - 16 - 1 2 - 13 -
Feloniuus Assault .. 52 21 2 19 5 - 1 2 21 5 
Assault and Battery 145 57 3 69 4 - 14 35 24 12 
Breaking, Entering 

and Larceny .... 210 83 3 88 5 1 26 5 61 31 
Forgery ........... 84 27 - 41 1 6 10 - 26 15 
Larceny .......... 333 110 3 171 1 3 50 17 102 48 
Sex .............. 145 37 5 80 4 5 23 10 46 19 
Non-Support ...... 11 4 - 1 - - 1 - - 9 
Liquor ............ 26 9 - 12 1 - 2 9 2 4 
Drunken Driving .. 278 77 11 143 13 1 1 146 8 34 
Intoxication ....... 1;18 37 - 79 28 1 13 44 49 4, 

l\1otor Vehicle ..... 117 58 - 44 2 - 1 42 3 13 
Juvenile Delin-

quency ......... 8 3 - 3 - - 2 - 1 2 
l\1iscellaneous ..... 175 81 11 62 3 2 8 32 23 18 

*By reason of insanity 
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1946 MURDER- INDICTMENTS AND APPEALS 

Counties 
Nol

Total pross. 
(a) etc. 

(b) 

Convicted Con-
Ac- ---- tinued Proba-

quit- Plea Plea for tion 
ted guilty not sen- (e) 

guilty tence 
(c) (d) 

Pend
Im- ing at 

Fine prison- end of 
(f) ment year 

(g) (h) 

---------------------------

Totals ............ 8 3 5 5 

Kennebec ......... 1 1 1 
Oxford ........... 1 1 1 
Penobscot ......... 2 1* 1 1 
Piscataquis ........ 3 1* 2 2 
York ............. 1 1* 

*By reason of insanity 

1946 MANSLAUGHTER- INDICTMENTS AND APPEALS 

Totals ............ 20 3 5 8 4 4 3 

Aroostook ......... 3 1 
Cumberland ....... 2 2 
Kennebec ......... 1 1 1 
Penobscot. ........ 9 2 4 3 2 
Sagadahoc ........ 1 
Waldo ............ 1 
Washington ....... 2 
York ............. 1 
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1946 RAPE- INDICTMENTS AND APPEALS 

Counties 
Nol 

Total pross. 
. (a) etc. 

(b) 

Ac
quit
ted 

Convicted Con-
---- tinued Proba-

Plea Plea for tion 
guilty not sen- (e) 

guilty tence 
(c) (d) 

Pend
Im- ing at 

Fine prison- end of 
(f) ment year 

(g) (h) 

--------1------------------------------

Totals. . . . . . . . . . . . 23 4 6 9 2 11 2 

An<;lroscoggin . . . . . . 2 2 2 
Cumberland . . . . . . . 5 4 
Hancock.......... 1 1 
Kennebec . . . . . . . . . 3 1 1 1 
Oxford........... 4 2 1 1 
Penobscot. . . . . . . . . 2 2 2 
Sagadahoc........ 2 2 
Waldo............ 2 2 
York............. 2 2 

1946 ROBBERY - INDICTMENTS AND APPEALS 

Totals ............ 24 8 16 2 13 

Aroostook ......... 2 1 1 
Cumberland ....... 9 4 5 5 
Kennebec ......... 2 1 1 
Penobscot ......... 7 2 5 5 
Piscataquis ........ 2 2 2 
Somerset .......... 1 
York ............. 1 

1946 ARSON - INDICTMENTS AND APPEALS 

Totals ............ 11 7. 3 2 

Androscoggin ...... 1 
Hancock .......... 1 
Kennebec ......... 5 4 
Oxford ........... 1 
Penobscot. ........ 1 1* 
Somerset .......... 2 1 

*By reason of insanity 
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1946 FELONIOUS ASSAULT - INDICTMENTS AND 
APPEALS 

Convicted Con-
Nol- Ac- ----tinued Prob a- Im-

Counties Total pross. quit- Plea Plea for tion Fine prison-
(a) etc. ted guilty not sen- (e) (f) ment 

(b) guilty tence (g) 
(c) (d) 

------------------

Totals ............ 52 21 2 19 5 2 21 

Aroostook .. · ....... 1 1 1 
Cumberland ....... 19 14 3 2 5 
Knox ....... : ..... 4 3 1 1 
Lincoln ........... 2 1 
Oxford ........... 4 3 2 
Penobscot ......... 5 2 2 3 
Somerset .......... 3 1 1 
Waldo ............ 2 2 1 
York ............. 12 7 7 

Pend-
ing at 
end of 
year 
(h) 

--

5 

5 

1946 ASSAULT AND BATTERY- INDICTMENTS AND 
APPEALS 

Totals ............ 145 57 3 69 4 14 35 24 12 

Androscoggin ...... 11 7 4 
Aroostook ......... 15 4 11 2 6 3 
Cumberland ....... 24 16 8 4 1 3 
Franklin .......... 1 1 1 
Hancock .......... 3 2 2 
K.ennebec ......... 7 3 3 2 1 1 
Knox ............. 16 5 9 4 5 
Lincoln ........... 6 4 2 2 
Oxford ........... 6 2 3 3 
Penobscot ......... 20 6 13 2 9 3 
Piscataquis ........ 1 1 1 
Sagadahoc ........ 1 1 
Somerset .......... 6 3 1 2 2 
Waldo ............ 5 3 1 1 
Washington ....... 11 1 9 8 
York ............. 12 2 5 3 2 5 
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1946 BREAKING, ENTERING AND LARCENY-
INDICTMENTS AND APPEALS 

Convicted Con- Pend-
Nol Ac- ----- tinued Prob a- Im- ing at 

Counties Total pross. quit- Plea Plea for tion Fine prison- end of 
(a) etc. ted guilty not sen- (e) (f) ment year 

(b) guilty tence (g) (h) 
(c) (d) 

------------------

Totals ........... , 219 83 3 88 5 26 5 61 31 

AI).droscoggin ...... 21 18 1 1 2 
Aroostook ......... 16 3 10 6 4 3 
·Cumberland ....... 30 9 20 2 19 
Franklin .......... 5 2 -, 3 3 
Hancock .......... 8 1 4 3 1 3 
Kennebec ......... 8 4 2 2 4 
Knox ............. 8 3 5 4 1 
Lincoln ........... 6 4 1 2 2 
Oxford ........... 21 14 6 2 3 1 
Penobscot ......... 37 21 2* 10 3 7 4 
Sagadahoc ........ 4 1 2 1 1 1 
Somerset. ......... 6 5- 3 2 
Waldo ............ 20 7 1 7 12 
Washington ....... 1 1 
York ............. 19 7 9 9 3 

*By reason of insanity 

1946 FORGERY - INDICTMENTS AND APPEALS 

Totals ......... : .. 84 27 41 6 10 26 15 

Androscoggin ...... 21 5 2 3 13 
Aroostook .... , .... 17 5 12 8 4 
Cumberland ....... 14 6 8 2 6 
Hancock .......... 1 1 1 
Kennebec ......... 2 2 2 
Oxford ........... 6 4 2 2 
Penobscot. ........ 9 4 5 5 
Sagadahoc ........ 1 1 
Somerset. ......... 8 2 6 6 
Waldo ............ 3 1 2 2 
York ............. 2 2 
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1946 LARCENY - INDICTMENTS AND APPEALS 

Convicted Con- Pend-
Nol- Ac- ----- tinued Prob a- Im- ing at 

Counties Total pross. quit- Plea Plea for tion Fine prison- end of 
(a) etc. ted guilty not sen- (e) (f) ment year 

(b) guilty tence (g) (h) 
(c) (d) 

------------------------

Totals ............ 333 110 3 171 3 50 17 102· 48 

Androscoggin ...... 34 5 4 2 2 25 
Aroostook ......... 34 8 1* 23 7 2 13 2 
Cumberland ....... 48 23 25 4 21 
Franklin .......... 8 8 
Hancock .......... 7 7 6 1 
Kennebec ......... 22 8 11 2 9 3 
Knox ............. 6 3 3 3 
Lincoln ........... 4 4 3 
Oxford ........... 41 20 17 6 11 4 
Penobscot. ........ 39 5 28 9 4 15 6 
Piscataquis ........ 2 2 2 
Sagadahoc ........ 6 6 5 1 
Somerset .......... 24 9 12 9 3 2 
Waldo ............ 13 2 10 2 2 6 
Washington ....... 26 13 13 2 3 8 
York ............. 19 6 6 3 4 6 

*By reason of insanity 

1946 SEX OFFENSES- INDICTMENTS AND APPEALS 

Totals ............ 145 37 5 80 4 5 23 10 46 19 

Andrmicoggin ...... 26 7 6 1 5 13 
Aroostook ......... 38 13 21 2 3 3 8 9 1 
Cumberland ....... 15 5 9 8 
Franklin .......... 1 1 
Hancock .......... 2 1 1 
Kennebec ......... 12 2 10 4 6 
Oxford ........... 4 3 1 1 
Penobscot. ........ 29 4 2 22 2 11 8 
Piscataquis ........ 2 1 2 
Sagadahoc ........ 4 3 2 1 
Somers.et ......... 5 4 1 3 
Washington ....... 1 1 1 
York ............. 6 I 2 3 
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1946 NON-SUPPORT- INDICTMENTS AND APPEALS 

Counties 

Totals. .. ······ .. 

Androscoggin ...... 
Aroostook ......... 
Kennebec . ..... .. 
Knox ............. 
Penotscot. ........ 
York. .. ········ 

Total 
(a) 

14 

6 

1 
3 
2 

Nol 
pross. 
etc 
(b) 

4 

Ac
quit
led 

Convicted Con-
__ . __ tinued Proba-

Plea Plea for tion 
guilty not sen- (e) 

guilty tence 
(c) (d) 

Pend
im- ing at 

Fine prison- end of 
(f) ment year 

(g) (h) 

9 

5 

2 
2 

1946 LIQUOR OFFENSES- INDICTMENTS AND 
APPEALS 

Totals ............ 26 9 12 2 9 2 4 

Androscoggin ...... 16 7 5 4 4 
Aroostook ......... 1 
Cumberland ....... 1 1 
Hancock .......... 2 2 
Penobscot ......... 2 1 
Piscataquis ........ 1 1 
York ............. 3 2 2 

1946 DRUNKEN DRIVING- INDICTMENTS AND 
APPEALS 

Totals ............ 278 77 11 143 13 146 8 34 

Androscoggin ...... 61 14 1 28 1 26 3 17 
Aroostook ......... 53 12 2 31 2 30 3 6 
Cumberland ....... 49 17 2 27 3 29 
Franklin .......... 1 1 
Hancock .......... 1 1 
Kennebec ......... 14 1 1 8 9 3 
Knox ............. 10 3 2 3 4 1 
Lincoln ........... 2 1 1 
Oxford ........... 4 1 2 2 
Penobscot ......... 38 10 24 3 27 
Piscataquis ........ 1 1 1 
Sagadahoc ........ 3 1 2 2 
Somerset .......... 12 5 5 2 5 
Waldo ............ 5 5 4 
Washington ....... 3 1 1 
York ............. 21 10 6 6 5 

12 
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1946 INTOXICATION - INDICTMENTS AND APPEALS 

Convicted / Con- Pend-
Nol- Ac- ------ tinued Prob a- Im- ing at 

Counties Total pross. quit- Plea Pica I foe tion Fine prison- end of 
(a) etc. ted guilty not sen- (e) (f) ment year 

(b) guilty tence (g) (h) 
(c) (d) 

-------- ------------------

Totals ............ 148 37 79 28 13 44 49 4 

Androscoggin ...... 14 6 6 1 5 2 
Aroostook ......... 39 4 21 12 1 17 15 2 
Cumberland ....... 19 5 14 4 4 6 
Kennebec ......... 6 2 4 1 1 2 
Knox ............. 4 3 1 
Lincoln ........... 1 1 
Oxford ........... 2 1 1 1 
Penobscot ......... 29 12 16 1 13 3 
Sagadahoc ........ 4 1 3 1 1 1 
Somerset. ......... 5 5 1 3 
Waldo ............ 18 18 3 2 13 
Washington ....... 5 4 1 3 
York ............. 2 1 1 

1946 MOTOR VEHICLE - INDICTMENTS AND APPEALS 

Totals ............ 117 58 44 2 42 3 13 

Androscoggin ...... 23 13 8 8 2 
Aroostook ......... 20 7 10 11 2 
Cumberland ....... 19 11 8 7 
Franklin .......... 4 4 
Kennebec ......... 2 1 
Knox ............. 2 1 
Lincoln ........... 3 1 1 
Oxford ........... 2 1 1 
Penobscot ......... 12 6 5 5 
Piscataquis ........ 1 1 
Sagadahoc ........ 2 1 
Somerset .......... 4 2 1 1 
Waldo ............ 3 2 2 
Washington ....... 4 2 2 2 
York ............. 17 7 5 4 5 
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1946 JUVENILE DELINQUENCY - INDICTMENTS 
AND APPEALS 

Counties 
Nol 

Total pross. 
(a) etc. 

(b) 

Ac
quit
ted 

Convicted Con-
----tinued Proba-

Plea Plea for tion 
guilty not sen- (e) 

guilty tence 
(c) (d) 

·Pend
Im- ingat 

Fine prison- end of 
(f) ment year 

(g) (h) 

---------1------------------------------

Totals ............ 8 3 3 2 2 

Androscoggin ...... 2 2 
Kennebec .. ' ....... 1 
Penobscot. ........ 3 2 
Piscataquis ........ 1 1 
Waldo ............ 1 

1946 MISCELLANEOUS - INDICTMENTS AND APPEALS 

Totals ............ 175 81 11 62 3 2 8 32 23 18 

Androscoggin ...... 14 7 1 2 2 4 
Aroostook ......... 17 5 2 6 5 4 
Cumberland .... : .. 37 15 4 17 4 14 
Franklin .......... 2 2 
Hancock .......... 1 1 
Kennebec ......... 5 3 2 1 
Knox .. · ........... 11 7 4 3 
Lincoln ........... 5 3 1 1 
Oxford ........... 10 4 1 5 
Penobscot. ........ 14 6 7 7 1 
Piscataquis ........ 7 3 3 2 
Sagadahoc ........ 9 5 4 4 
Somerset .......... 10 1 2 4 2 3 2 
Waldo ............ 2 1 1 1 
Washington . : ..... 9 6 3 2 1 
York ............. 22 12 7 6 3 



1946 BAIL 

Bail Called, Scire Facias 
Counties Cases and Scire Facias Continued for 

Amounts Begun Judgment 

Aroostook .............. : . --- --- ---
Kennebec ................ 3 $225.00 --- ---
Penobscot ................ 1 100.00 3 $650.00 5 $900.00 
Somerset ................. 1 1,000.00 1 1,000.00 1 1,000.00 
Waldo ................... 1 500.00 --- ---
Washington .............. 1 100.00 --- ---

Totals ............. 7 $1,925.00 4 $1,650.00 6 
I 

$1,900.00 

Scire Facias 
Scire Facias Pending at 
Cases Closed End of Year 

--- ---
--- ---

2 $550.00 2 $600.00 
1 189.25 1 189.25 

--- ---
--- ---

3 $739.25 3 $789.25 

Cash Bail 
Collected 

$100.00 
25.00 
--
---
500.00 
100.00 

$725.00 
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1946 LAW COURT CASES 

County Name of Case 

Cumberland . . . . Annie Manchester 
Walter Osbourne 
Ernest Hudon 

Kennebec . . . . . . Royden V. Brown 
Knox . . . . . . . . . . Herman Hoffses 
Oxford. . . . . . . . . Frank Morton 

Outcome 

Judgment for State 
Pending 
Pending 
Judgment for State 
Pending 
Pending 

181 
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FINANCIAL STATISTICS, YEAR ENDING NOVEMBER 1, 1946 

Amount Paid Amount Paid Amount Paid Amount Paid Amt. Received 
COUNTIES Costs. of Pros. Bills of Cost to to Traverse from Mag. etc. 

Superior Court allowed hy Grand Jurors Jurors Superior Court 
County Com'rs 

----------------
Androscoggin ................. $10,786.87 $20,241.56 $1,855.92 $3,875.16 $3,832.91 
Aroostook ................... 2,273.47 14,234.27 998.04 2,621.04 8,916.54 
Cumberland .................. 24,718.62 64,939.55 l,134.42 4,315.44 4,220.53 
Franklin ..................... 1,061.67 4,142.:n 268.14 ........ 660.50 
Hancock ..................... 367.41 2,585.72 572.80 1,501.70 1,297.34 
Kennebec .................... 3,408.39 11,568.71 763.28 3,665.20 4,109.12 
Knox ........................ :126.79 3,328.11 487.32 177.00 616.54 
Lincoln ...................... 1,203.22 169.75 550.78 163.93 207.10 
Oxford ...................... 3,215.07 4,:-362.60 1,199.46 1,913.54 740.07 
Penobscot ................... 6,649.17 11,850.14 1,289.50 6,245.83 8,0:14.44 
Piscataquis .................. 1,499.65 2,546.\)7 382.92 620.52 729.14 
Sagadahoc ................... 828.73 4,101.06 380.88 2,784.12 336.30 
Somerset .................... 1,233.23 5,091.97 1,217.16 3,406.56 1,834.30 
Waldo ....................... 615.72 10,646.85 500.88 2,243.64 1,033.05 
Washington .................. 5,603.42 6,948.68 l,13:i.:-38 1,209.72 2,077.00 
·York ......................... 1,996.42 17,547.10 Ul81.20 3,997.80 2,906.88 

Totals ................ · I $65, 787 .85 I $184,305.41 $14,718.08 $38,741.20 $41,551.76 

Amt. Received 
from Mag., etc. 
all other courts 

$22,214.69 
73,689.55 
75,404.70 
10,510.17 
14,186.22 
28,233.28 

7,664.0!-) 
1,127.70 

1:3,548.69 
55,046.80 

6,813.70 
15,221.27 
16,968.95 
10,694.13 
16,877.26 
41,776.90 

I $409,978.10 
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INDEX 

Date Page 
Accounts receivable, prompt certification of . . . . . . . . . . . . . 6/22/45 44 
Agricultural Societies ................................. 12/18/46 143 
Agriculture-potato inspection, payment due for. . . . . . . . . 7 / 2/46 113 

-seed potatoes ............................ 5/ 3/46 98 
-sweet corn, tax.on ........................ 8/21/45 55 

11/20/45 71 
Armories, rentals of .................................. 4/29/46 97 
Armory, Stevens Avenue, fire loss ... · ................... 3/ 7 /45 26 
Assessment of overlay, in towns. . . . . . . . . . . . . . . . . . . . . . . . 7 /18/45 50 
Audit-agencies of State .............................. 2/ 6/45 18 

-corporations not subject to ..................... 2/ 6/45 18 
-limitations ................................... 9/ 5/45 G2 
-probate cases ................................. 1/25/45 17 

Auditor, State, to report delinquents. . . . . . . . . . . . . . . . . . . 2/ 6/45 17 
Bar Examiners, not subject to audit .................... 2/15/15 22 
Barbers and hairdressers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4/25/45 33 
Birth certificates, illegitimate children. . . . . . . . . . . . . . . . . . 6/27 /45 45 
Bonds-clerks of courts ............................... 1/30/,16 83 

-lapsed authority for issue. . . . . . . . . . . . . . . . . . . . . . 7 /17 /46 118 
Boxing exhibition, license for .......................... 12/12/46 141 
Bus terminal, Lewiston. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 /25/45 52 
Cattle, condemned, payments for ...................... 2/13/45 21 

, control during shipment. . . . . . . . . . . . . . . . . . . . . . . . 7 /18/45 51 
Child labor .......................................... 11/14/46 134 
Cigarettes, free distribution of ......................... 12/27 /45 79 
Clams, shipment by agent of licensee. . . . . . . . . . . . . . . . . . . 2/12/45 19 
Council, compensation and travel of members of. . . . . . . . . 6/24/46 108 

, disability of member of ....................... 10/28/46 125 
County attorneys, salary increase. . . . . . . . . . . . . . . . . . . . . . 6/12/45 43 
Education-adjoining towns, schools in. . . . . . . . . . . . . . . . . 8/ 5/46 118. 

-equivalency certificates. . . . . . . . . . . . . . . . . . . . . 6/27 /46 · 111 
-evening schools .................... : ...... 11/ 6/46 130 
-federal grants. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4/26/45 33 
-maximum pupil enrollment ................. 12/23/46 145 
-minimum hours ........................... 12/23/46 148 
-minimum salaries ......................... 12/23/46 145 
-National School Lunch Act ................. 7 /13/46 116 
-physically handicapped children ............. 10/17 /45 64 

2/21/46 89 
-private cars, liability ....................... 10/18/45 66 
-Thornton Academy ....................... 10/30/46 127 
-tuition, other towns ....................... 10/17 /45 65 

, private elementary schools. . . . . . . . . . 5/23/46 103 
-union superintendent, election of. . . . . . . . . . . . 7 / 1 /016 111 
-vocational edu~ation, N.Y.A. machinery ..... 8/24/45 56 
-withholdi_ng State funds .................... 7 I 2/45 47 



184 INDEX 

Date Page 
Eligibility to office. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 I 2/45 4 7 
Employees, State, hourly basis ......................... 6/21/45 44 
Employees' Retirement System: 

Absence for 3 years. . . . . . . . . . . . . . . . . . . . . . . . . . . . 4/17 /46 96 
Cost at University of Maine .. .' .................. 3/ 6/45 25 
Employees over 65,, no longer contributing. . . . . . . . 4/17 /46 96 
Highways, 3d class, employees on. . . . . . . . . . . . . . . . 6/ 3/46 107 
Last payment ................................. 12/18/46 143 
Local districts. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 /26/45 53 

11/14/46 132 
Maine Maritime Academy .......... ·. . . . . . . . . . . . 4/17 /46 96 
Normalschools ............................ ~ ... 5/17/46 101 
Quasi-municipal corporations .................... 12/12/45 77 
Re-employment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2/ 4/46 85 
Refund, on death. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8/24/45 56 
Retired employees, outside employment. .......... 12/31/46 148 

. Teachers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8/14/45 54 
Teachers in academies .......................... 1/16/46 80 
Temporary employees. . . . . . . . . . . . . . . . . . . . . . . . . . 4/18/45 32 
University of Maine, cost at. .................... 3/ 6/45 25 

, rights ...................... 4/30/45 35 
Federal Employees Credit Union ....................... 11/27 /46 138 
Fines and costs-mittimus and travel ................... 5/ 9/45 37 

-State Police .......................... 2/12/45 19 
2/11/46 88 

Fish and Game-taking up licenses ..................... 10/31/45 69 
Fish hatcheries, construction .......................... 12/11/46 140 
Fishing, free licenses to soldiers. . . . . . . . . . . . . . . . . . . . . . . . 7 /25/45 52 

, glass decoys for fish. . . . . . . . . . . . . . . . . . . . . . ... . . . 3/12/46 93 
Funds-Capital reserve, towns and counties ............. 4/10/45 31 

-deposits subject to immediate withdrawal. . . . . . . . 5/13/46 99 
-Ministerial and school, interest on .............. 4/30/45 35 
-Trust, investment of. . . . . . . . . . . . . . . . . . . . . . . . . . 2/20/45 22 

, lump lnvestments. . . . . . . . . . . . . . . . . . . . . . 6/24/46 109 
Game Management Area .................. : ........... 10/ 8/46 124 
Gifts to the State, acceptance of. ...................... 3/23/45 27 

, game management area .............. 10/ 8/46 124 
Governor, no power to alter municipal corporations ...... 10/ 1/46 123 
Highways--anticipation of aid ......................... 2/ 1/46 83 

-cattle passes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 / 3/46 114 
-damages ................................. 9/26/46 122 
-Minot Corner bridge ....................... 8/29/45 60 
-parking on ........... '. ................... 9/20/45 63 
__:_reimbursement, overdraft. .................. 12/27 /45 79 
-sales of land .............................. 11/ 5/46 130 
-town road improvement fund. . . . . . . . . . . . . . . 5/ 8/45 37 
-trees, removal of .......................... 10/ 2/46 123 

Indians, free licenses to fish, hunt and trap .. : . . . . . . . . . . . 1/22/46 81 
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Date Page 
Institutions-appointment of heads of. . . . . . . . . . . . . . . . . . 7 /10/45 48 

-Escapees, Reformatory, prison sentences .... 5/29/46 105 
-State charges in sanatoria ................. 8/27 /45 57 
-transfers to State Hospitals ............... 8/29/45 61 

Insurance-company examinations ..................... 12/ 4/46 139 
-fire loss, time of payment ................... 11/18/46 137 
-franchi~e tax .............................. 10/30/46 128 
-license-trade names ....................... 5/15/46 101 

5/21/46 102 
-premium notes ............................ 10/ 3/46 124 
-Stevens Avenue armory .................... 3/ 7/45 26 
-Workmen's Compensation . . . . . . . . . . . . . . . . . . 5/27 /46 103 

Larceny, classes of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5/21/45 38 
Legislature, resignation of member-elect ................ 12/12/46 141 
Lewiston bus terminal. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 /25/45 52 
Loans by corporations other than banks. . . . . . . . . . . . . . . . 3/27 /45 27 
Lobsters, air transportation of. ........................ 11/16/45 70 
Maine Port Authority ............................... 10/19/45 67 
Maine Turnpike Authority: 

Retirement status, State employees. . . . . . . . . . . . . . 2/26/46 91 
State Police ................................... 10/ 1/46 122 

Military Defense Commission, rentals .................. 4/29/46 97 
Military leave for manoeuvres ......................... 5/ 1/45 36 
Milk, price where sold at retail. . . . . . . . . . . . . . . . . . . . . . . . 6/ 3/36 107 
Motor Vehicles: 

-Accident, failure to report. . . . . . . . . . . . . . . . . . . . . 3/ 7 /46 92 
-Agent or lessee, permit to. . . . . . . . . . . . . . . . . . . . . 2/27 /46 90 
-Appeal on 3d revocation of license ............. 11/14/46 135 
-Financial responsibility. . . . . . . . . . . . . . . . . . . . . . . 6/22/45 44 
-Intrastate transportation by out-of-State truck. . 3/27 /46 94 
-Length. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2/ 8/45 18 
~Reciprocity. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 I 6/45 48 

1/16/46 79 
-Registration by lessee. . . . . . . . . . . . . . . . . . . . . . . . 3/26/46 93 
-Transfer fee ................................. 6/ 5/45 42 
-Weight ..................................... 2/ 1/46 84 
-Zone privilege number plates. . . . . . . . . . . . . . . . . . 2/27 /45 24 

Old Age Assistance-fair hearing ....................... 7 /15/46 117 
-last check. . . . . . . . . . . . . . . . . . . . . . . . 2/15/46 88 

Pardon-Application for .............................. 12/27 /45 78 
Park-Lapsing of funds illegal. ........ ·. . . . . . . . . . . . . . . . 7 /15/45 49 

. 7 /18/45 50 
-Police authority. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4/26/45 34 
-Tenure of commissioners. . . . . . . . . . . . . . . . . . . . . . . . 2/ 6/46 86 

Parole, See Prison 
Passamaquoddy District Authority ..................... 12/ 5/45 74 
Pollution-by sawdust, etc ............................ 5/21/46 102 

-by sewage ................................. 12/16/46 142 



186 INDEX 

Date Page 
Pownal State School, transfer of inmates ................ 4/ 9/45 29 
Prison-parole, eligibility for. . . . . . . . . . . . . . . . . . . . . . . . . . 5/ 2/46 98 

-parolee from . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5/24/45 39 
2/ 7/46 86 

-sentences concurrent .......................... 9/ 4/46 120 
Probate-audit of records in .......................... 1/25/45 17 

-filing fees. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 /26/45 53 
Public Utilities Commission, tenure .................... 12/ 6/45 75 
Racing associations, etc., not subject to audit. . . . . . . . . . . . 2/22/45 23 
Redemption following land sales ....................... 6/ 1/45 41 
Sewerage Districts. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8/14/46 119 
Sewers, assessment of costs of. . . . . . . . . . . . . . . . . . . . . . . . . 8/ 2/45 54 
Tax-Abatement, land sold to State agency ............. 4/ 5/45 29 

-Banks, general: Escrow accounts ................. 10/28/46 125 
mortgages held by ............... 10/28/46 126 

, savings: debentures ...................... 11/21/45 73 
FHA loans. . . . . . . . . . . . . . . . . . . . . . 7 / 3/46 114 
real estate ...................... 11/20/45 72 
undivided profits ................ 11 /20 /45 72 
United States bonds ............. 4/ 4/46 95 

-Boston & Maine R. R.. . . . . . . . . . . . . . . . . . . . . . . . . . 4/18/45 32 
-gasoline ....................................... 7 / 8/46 116 
-horses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2/ 1 /46 84 
-Loan & Building Associations .................... 10/23/45 68 
-sales, proceeds. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6/ 1 /45 41 

, , distribution of .................... 2/12/45 20 
, Medford (deorganized town) ................ 8/27 /45 59 

-sweet corn ..................................... 8/21/45 55 
11/20/45 71 

-telegraph and telephone companies ............... 4/12/46 95 
12/23/46 146 

-Use Fuel ...................................... 12/18-;46 144 
Tax exemption, none, widows, men killed in action ....... 10/18/45 67 

, veterans ............................... 10/24/45 69 
Taxes, payments in lieu of (Lanham Act) ............... 2/26/45 23 

2/28/45 25 
Teachers' Pensions ................................... 8/14/45 54 

9/ 9/46 120 
9/12/46 121 

Beneficiaries ............................... · .... 11/13/46 131 
Part time teaching ..... : ....................... 10/31/46 129 
Time made up by substituting ................... 11/20/46 138 

See also Employees' Retirement System 
Town manager, employment of ........................ 1/29/46 82 
Towns-amounts due from deductible from subsidies ..... 6/ 3/46 106 

, deorganized-road tax. . . . . . . . . . . . . . . . . . . . . . . . . 4/ 5/45 29 
-tax sales, Medford. . . . . . . . . . . . . . . . 8/27 /45 59 
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Date Page 
Trust funds--investment of . . . . . . . . . . . . . . . . . . . . . . . . . . 2/20/45 22 

-lump investment. . . . . . . . . . . . . . . . . . . . . . . . 6/24/46 109 
-ministerial and school, interest ............ 4/30/45 35 

University of Maine-pension costs .................... 3/ 6/45 25 
-trust funds ...................... 9/20/45 63 
-trustees ......................... 12/ 5/45 75 

12/10/45 76 
Veterans' Graves Registration Service. . . . . . . . . . . . . . . . . . 4/ 9 /45 30 
"War Time" ended ..................... · ............. 9/13/45 62 
Workmen's Compensation or sick leave ................. 10/ 8/45 64 
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