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Chapter 183.

Fair Trade Act.

Sec. 2. Unfair competition defined.—Willfully and knowingly advertis-
ing, offering for sale, selling or disposing of any commodity at less than the price
stipulated in any contract entered into pursuant to section 1, whether the per-
son so advertising, offering for sale, selling or disposing of is or is not a party
to such contract, is unfair competition and is actionable by any person injured
thereby. (R. S. c. 169, § 2. 1961, c. 317, § 626.)

Effect of amendment.—The 1961 amend- and substituted “by” for “at the suit of”
ment deleted “the provisions of” preceding near the end of the section.

“section 1” near the middle of this section

Sec. 4. Injunction and recovery of damages.—Any person, firm, cor-
poration or incorporated trade association may maintain an action in the superior
court to enjoin a continuance of any act or acts in violation of section 2 and, if
injured thereby, for the recovery of damages. If in such action the court shall find
that the defendant is violating or has violated any of the provisions of section 2,
it shall enjoin the defendant from a continuance thereof. It shall not be neces-
sary that actual damages to the plaintiff be alleged or proved. In addition to such
injunctive relief, the plaintiff shall be entitled to recover from the defendant three
times the amount of the actual damages, if any, sustained. (R. S. c. 169, § 4. 1963,
c. 414, § 153.)

Effect of amendment.—The 1963 amend-
ment deleted ‘“supreme judicial or” for-
merly preceding “superior court” in the

first sentence and also deleted “the pro-
visions of” formerly preceding “section 2”
in such sentence.

Chapter 184.
Unfair Sales Act.

Sec. 1. Definitions.

History of “Unfair Sales” legislation.—
See Farmington Dowel Products Co. v.
Forster Mfg. Co., 153 Me. 265, 136 A. (2d)
542.

Purpose and constitutionality. — This
law comes within the well recognized
police powers of the state, and has for its
purpose the prevention of ruthless, unfair
and destructive competition, and to that
extent is constitutional. Wiley v. Samp-
son-Ripley Co., 151 Me. 400, 120 A. (2d)
289.

The Maine statute contains language
unlike that found in the statutes of other
states. Farmington Dowel Products Co. v.
Torster Mfg. Co., 153 Me. 265, 136 A. (2d)
542.

Conduct which was lawful at common
law is by the statute made wrongful.
Farmington Dowel Products Co. v. For-
ster Mfg. Co.,, 153 Me. 265, 136 A. (2d)
542.

And the statute, being in derogation of
the common law, must be strictly con-
strued. Farmington Dowel Products Co.

v. Forster Mfg. Co., 153 Me. 265, 136 A.
(2d) 542.

The statute has newly created what may
be termed a business crime. The offending
merchant may find himself faced with
either criminal prosecution, the threat of
injunction, or an action at law for dam-
ages. In either case, he is entitled to be
informed by the statute in explicit and un-
ambiguous language what acts and con-
duct are prohibited. Farmington Dowel
Products Co. v. Forster Mfg. Co., 153 Me.
265, 136 A. (2d) 542.

It is most important that the language
of the statute inform the businessman of
ordinary intelligence whether his particu-
lar business operations are covered by the
statute, and if so, what conduct on his
part is specifically prohibited. If the stat-
ute is so vague and uncertain with respect
to these matters as to leave him to guess
as to its application, it is unenforceable
as to him. This basic rule applies alike
to criminal prosecution and injunctive re-
lief. Farmington Dowel Products Co. v.
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Forster Mifg. Co., 153 Me. 265, 136 A. (2d)
542.

Wrongful intent and sales below cost
must coexist. — Many states have taken
legislative action to prevent so-called “un-
fair sales.” Courts which have construed
these enactments have generally agreed
that two essential factors must be shown
to coexist, the wrongful intent and the
sales below cost. Absent either factor. the
prosecution for violation must fail. Farm-
ington Dowel Products Co. v. Forster
Mfg. Co., 153 Me. 265, 136 A. (2d) 542.

So long as the intent to injure competi-
tors is not implemented by the unlawful
act, the statute may not be invoked.
Farmington Dowel Products Co. v. For-
ster Mfg. Co., 153 Me. 265, 136 A. (2d)
542.

The merchant who seeks by “building
the better mousetrap” or by some lawful
competitive inducement to corner the mar-
ket for himself, but without resort to any
conduct prohibited by law, may possess
the requisite intent to injure or destroy

UNFAIR SALES Act
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competition and yet not be in violation of
the statute. In short, proof of either of the
essential factors without proof of the other
will not suffice. Farmington Dowel Prod-
ucts Co. v. Forster Mig. Co., 153 Me. 265,
136 A. (2d) s542.

A producer or a manufacturer is not
engaged in the business of making sales
at retail within the meaning of the statute.
Farmington Dowel Products Co. v. For-
ster Mfg. Co., 153 Me. 265, 136 A. (2d)
542.

When a statute uses a cost definition
which is manifestly applicable only to
distributors, that is a sufficient indication
that the act was not designed to apply to
manufacturers, Farmington Dowel Prod-
ucts Co. v. Forster Mfg. Co., 153 Me.
265, 136 A. (2d) 542.

And the phrase “which is the product
of his or its own manufacture” in subsec-
tion VIII is meaningless when read in
context with the entire act. Farmington
Dowel Products Co. v. Forster Mfg. Co.,
153 Me. 265, 136 A. (2d) 542.

Sec. 2. Penalty.—Any retailer who, with intent to injure competitors or
destroy competition, advertises, offers to sell or sells at retail any item of mer-
chandise at less than cost to the retailer, or any wholesaler who, with intent as
aforesaid, advertises, offers to sell or sells at wholesale any item of merchandise
at less than cost to the wholesaler shall be punished by a fine of not more than
$500. In all prosecutions under this section, proof of consistent and repeated ad-
vertisements, offers to sell or sales of any items of merchandise by any retailer
or wholesaler at less than cost to them as defined in this chapter, said advertise-
ments, offers to sell and sales thereby forming a pattern of sales below cost,

shall be prima facie evidence of intent to injure competitors and destro

tion. (R. S. c. 170, § 2. 1957, c. 429, § 90. 1959, c. 275, § 1.)

Effect of amendments. — The 1957
amendment, which became effective on
its approval, October 31, 1957, deleted the
former last sentence of this section, relat-
ing to prima facie evidence of intent to in-
jure competitors.

The 1959 amendment added the present
last sentence to this section.

The selling below cost, alone, is not a
violation of any part of the Unfair Sales
Act and is only effective when done “with
intent to injure competitors or destroy
competition.” Wiley v Sampson-Ripley
Co., 151 Me. 400, 120 A. (2d) 289.

The purpose of defendant in selling
coffee at less thar cost price for a period
of three days in order to make friends
and to create good will was legitimate
and was not covered by the Unfair Sales
Law. Wiley v. Sampson-Ripley Co., 151
Me. 400, 120 A. (2d) 289.

Sec. 3. Exceptions.

Cited in Wiley v. Sampson-Ripley Co.,
151 Me. 400, 120 A. (2d) 289.

y competi-

Prima facie provisions of this section
unconstitutional.—While the Unfair Sales
Act is constitutional insofar as it seeks
to prevent unfair competition and to that
extent comes within the police powers of
the state, the prima facie provisions of
this section are unconstitutional. The
prima facie rule established by this sec-
tion lifts from the shoulders of the state
the burden of proving the crime, and has,
in fact, the practical effect of removing
the presumption of innocence and creating
a presumption of guilt which the defend-
ant must rebut or disprove in order to
escape conviction. Wiley v. Sampson-
Ripley Co., 151 Me. 400, 120 A. (2d) 289,
decided prior to the 1957 and 1959 amend.
ments.

Effect of proposed removal of intent
clauses of §§ 2 and 4. — See Opinion of
the Justices, 152 Me. 458, 132 A. (2d) 47.
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Sec. 4. Person injured may bring bill in equity.—

I. Injunctive relief; damages and costs. Any person damaged or who is
threatened with loss or injury by reason of a violation or threatened violation
of this chapter may bring a civil action in the superior court in the county
where he resides, to prevent, restrain or enjoin such violation or threatened
violation. If in such action a violation or threatened viclation of this chapter
shall be established, the court may enjoin and restrain or otherwise prohibit
such violation or threatened violation. In such action it shall not be necessary
that actual damages to the plaintiff be alleged or proved. In addition to such
injunctive relief, the plaintiff in said action shall be entitled to recover from the
defendant 3 times the amount of actual damages by him sustained and the
costs of the action including reasonable attorneys’ fees.

III. In all proceedings under this section, proof of consistent and repeated
advertisements, offers to sell or sales of any items of merchandise by any re-
tailer or wholesaler at less than cost to them as defined in this chapter, said
advertisements, offers to sell and sales thereby forming a pattern of sales be-
low cost, shall be prima facie evidence of intent to injure competitors and de-
stroy competition. (R. S. c¢. 170, § 4. 1957, c. 429, § 91. 1959, c. 275, § 2.

1961, c. 317, § 627.)

Cross reference.—See note to § 1.

Effect of amendments. — The 1957
amendment repealed former subsection
I11.

The 1959 amendment added the present
subsection III to this section.

The 1961 amendment, which amended
subsection I, substituted “a civil action in
the superior court” for “a bill in equity in
the supreme judicial court or the superior
court in term time or vacation”, substi-
tuted “the action” for “suit” in the last
sentence thereof and deleted ‘“the provi-
sions of” preceding ‘“this chapter” in two
places.

As the rest of the section was not af-
fected by the amendments, it is not set
out.

Effective date.—The 1957 act repealing
former subdivision IIT became effective on
its approval, October 31, 1957.

Part of this section unconstitutional.—
While the Unfair Sales Act is constitu-
tional insofar as it seeks to prevent unfair
competition and to that extent comes

within the police powers of the state, the
provisions of this section with regard to
injunctive relief and subsection [Il of this
section with regard to prima facie evi-
dence, in civil actions, of intent to injure
competitors and destroy competition are
unconstitutional. The prima facie rule
established by this section lifts from the
shoulders of the state the burden of prov-
ing the crime, and has, in fact, the practi-
cal effect of removing the presumption of
innocence and creating a presumption of
guilt which the defendant must rebut or
disprove in order to escape conviction.
Wiley v. Sampson-Ripley Co., 151 Me 400,
120 A. (2d) 289, decided prior to the 1957
and 1959 amendments.

The proceedings for injunctive relief or
for recovery of damages create a pre-
sumption of violation of the statute by
merely showing the evidence of a con-
duct, the sale below cost, which is legal,
proper and common practice Wiley v
Sampson-Ripley Co., 151 Me. 400, 120 A.
(2d) 289.

Chapter 185.
Uniform Sales Act.

Cross reference. — For provisions of
Uniform Commercial Code re sales, see c.
190, §§ 2-101 to 2-725.

Secs. 1-3. Repealed by Public Laws 1963, c. 362, § 34.

Effective date—Section 43, c. 362, P.
I,. 1963, makes the act effective December
31, 1964.
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