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bution, arising under this chapter, may be determined in a civil action, or in the
probate court subject to appeal. (R. S. c¢. 155, § 14. 1961, c. 317, § 560.)
Effect of amendment.—The 1961 amend- deleted “or by a bill in equity” at the end of
ment substituted “a civil action” for “an  of the section.
action at law if the case will allow it” and
Sec. 15. Will to be effective, proved and allowed.

Title of devisee dates from testator’s when made prior to the proof and allow-

death only after will proved and allowed.— ance of a will. Gray v. Hutchins, 150 Me.
The title of a devisee dates from the date 96, 104 A. (2d) 423.
of a testator’s death only after a will has Applied in Jordan v. Jordan, 155 Me. 5,

been proved and allowed, and an assess- 150 A. (2d) 763.
ment against decedent’s heirs is valid

Sec. 17-A, Testamentary additions to trusts.—A devise or bequest, the
validity of which is determinable by the law of this State, may be made by a will to
the trustee or trustees of a trust established by the testator or by the testator and
some other person or persons or by some other person or persons, including a
funded or unfunded life insurance trust, although the trustor has reserved any or
all rights of ownership of the insurance contracts, if the trust is identified in the
testator’s will and its terms are set forth in a written instrument, other than a will,
executed before or concurrently with the execution of the testator’s will or in the
valid last will of a person who has predeceased the testator, regardless of the ex-
istence, size or character of the corpus of the trust. The devise or bequest shall not
be invalid because the trust is amendable or revocable, or both, or because the
trust was amended after the execution of the will or after the death of the testator.
Unless the testator’s will provides otherwise, the property so devised or bequeathed
shall not be deemed to be held under a testamentary trust of the testator but shall
become a part of the trust to which it is given and shall be administered and dis-
posed of in accordance with the provisions of the instrument or will setting forth
the terms of the trust, including any amendments thereto made before the death
of the testator, regardless of whether made before or after the execution of the
testator’s will, and, if the testator’s will so provides, including any amendments to
the trust made after the death of the testator. A revocation or termination of the
trust before the death of the testator shall cause the devise or bequest to lapse.
(1963, c. 34.)

Chapter 170.
Title by Descent.

Rules of Descent. Advancements.

Sec. 1. Rules of descent.—The real estate of a person deceased intestate,
being subject to the payment of debts, including a woodlot or other land used
with the farm or dwelling house although not cleared and also including wild
lands of which he dies seized, but excepting wild lands conveyed by him, though
afterwards cleared, descends according to the following rules:

I. If he leaves a widow and issue, V4 to the widow. If the deceased leaves

no issue, ¥ to the widow. If the deceased leaves no issue, and if it appears

on determination as provided in section 20-A that he and the surviving widow
were living together at the time of his decease
A. And the residue of the estate determined as provided in section 20-A
i1s $10,000 or less, all of the real estate to the widow; or
B. If the residue of the estate determined as provided in section 20-A is
more than $10,000, of the real estate, 25 to the widow and 14 to the next
of kin of equal degree, not beyond kin in the 2nd degree.
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If no kindred within the 2nd degree, the whole to the widow; and to the

widower shall descend the same shares in his wife’s real estate.

There shall

likewise descend to the widow or widower the same share in all such real
estate of which the deceased was seized during coverture, and which has

not been barred or released as herein provided.
scend to the widow or widower free from payment of debts, except as
vided in section 22 of chapter 163.

(1957, c. 290, § 1.)

Effect of amendment. — The 1957
amendment, which became effective on its
approval, May 17, 1957, rewrote subsec-
tion I of this section. As the rest of the
section was not changed by the amend-
ment, only the first paragraph and sub-
section I are set out.

But widow is not heir of husband.

In accord with 2nd paragraph in original.
See Linnell v. Smith, 153 Me. 288, 137 A.
(2d) 357.

Reference to “statutes of descent” does
not enlarge phrase “legal heirs”.—A ref-
erence to the ‘“statutes of descent” does not
create an enlargement of the phrase “legal
heirs.” Linnell v. Smith, 153 Me. 288, 137
A (2d) 351,

The legislature in enacting subsection
II was providing for two very different
situations. In the first sentence of such

In any event, 14 shall de-
pro-
(1949, c. 439, § 1. 1957, ¢. 290, § 1)

subsection it established the flow of prop-
erty in cases where children are competing
for shares or lineal descendants of more
remote degree are competing with one or
more children. The legislature provided in
the second sentence a very different result
to obtain when no children are competing
and the takers are all lineal descendants
of more remote degree. Murray v. Sulli-
van, 158 Me. 98, 179 A. (2d) 307, cert. den.
371 U. S. 949, 83 S. Ct. 501, 9 L. Ed. (2d)
497.

Applied, as to rule 1, in Wood v. Le-
Goff, 152 Me. 19, 121 A. (2d) 468; Old
Colony Trust v. McGowan, 156 Me. 138,
163 A. (2d) 538.

Quoted in In re Williams, 154 Me. 88, 144
A. (2d) 116.

Cited in New England Trust Co. v.
Sanger, 151 Me. 295, 118 A. (2d) 760.

Sec. 3. Heirship of illegitimate child; descent of estate.

This section contains, etc.

In accord with 2nd paragraph in origi-
nal. See In re Joyce’s Estate, 158 Me. 304,
183 A. (2d) 513.

Only one objective is in this section—
heirship of intestate estates to and from
illegitimates. In re Joyce’'s Estate, 158 Me.
304, 183 A. (2d) 513.

Positive act of father required to, etc.

In accord with 1st sentence of 1st para-
graph in original. See In re Joyce’s Estate,
158 Me. 304, 183 A. (2d) 513.

Where rights of inheritance are in-

volved, more must be shown than proof
of paternity. In order for an illegitimate
child to inherit from his father it must be
established that either the father (a) mar-
ried the mother of the child or (b) in
writing acknowledged before a justice of
the peace or notary public that he was the
father or (c¢) adopted him into his family.
In re Joyce’s Estate, 158 Me. 304, 183 A.
(2d) 513.

Adoption not shown.—See In re Joyce’s
Estate, 158 Me. 304, 183 A. (2d) 513.

Sec. 7. When heir indebted to estate, lien on his share created.—

When an estate is solvent and a person to whom a share of it descends is in-
debted to the intestate at the time of his death, such debt creates a lien on his
share, having priority to any attachment of it. Such Hen may be enforced by
a civil action and attachment of the share within 2 years after administration is
granted, and by levy within 30 days after judgment. In such action, or in one
brought by the heir, all claims between the intestate and heir may be set off
and adjusted, and the balance due may be established. (R. S. c. 156, § 7. 1961,
c. 317, § 561.)

Effect of amendment.—The 1961 amend-
ment divided the former first sentence of
this section into two sentences and substi-

tuted “a civil action” for “suit” in the pres-
ent second sentence.

Rights of Surviving Husbands and Wives.
Sec. 9. Husband or wife may bar right by deed, etc.—A husband or
186
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wife of any age may bar his or her right and interest by descent in an estate con-
veyed by the other by joining the same, or in a subsequent deed, or in a deed with
the guardian or conservator of the other, or by giving a sole deed with or without
covenants or warranty; but he or she shall not be deprived of such right and in-
terest by levy or sale of the real estate on execution, but may, after the right of
redemption has expired, release such right and interest by giving or joining in a
deed, with or without covenants or warranty, as aforesaid. (R. S. c. 156, § 9.
1963, c. 298.)

Effect of amendment.—The 1963 amend-
ment rewrote this section, inserting the
reference to the conservator of the other

and providing that the deed be with or
without covenants or warranty.

Sec. 13. Widow, widower or guardian may elect whether to accept
provision in will or claim interest by descent.—When a specific provision
is made in a will for the widow or widower of a testator or testatrix who was
married before the 1st day of May, 1895, and died since the Ist day of January,
1897, or who was married on or after said Ist day of May, such legatee or
devisee may within 6 months after probate of said will and not afterwards,
except as hereinafter provided, make election, and file notice thereof in the
registry of probate, whether to accept said provision or claim the right and in-
terest by descent, herein provided; but is not entitled to both, unless it appears
by the will that the testator or testatrix plainly so intended. Such election may
be made by an insane widow or insane widower by his or her guardian or by a
guardian ad litem appointed for the purpose. If such election is not made within
6 months after probate of a will and the estate is thereafter rendered insolvent
and commissioners are appointed by the judge of probate, such election may be
made at any time within 6 months after the appointment of such commissioners.
Such election shall not affect any title to real estate theretofore acquired from
the executor or administrator with the will annexed, but the widow or widower
may recover from such executor or administrator, if not paid within 30 days
after demand therefor in writing, 15 of any sums received from real estate sold
before such waiver was filed. Whenever the widow or widower is advised that
the legal construction of the provisions of the will for her or him is doubtful or
uncertain, the time for making such election shall be extended to 30 days after
certificate is returned to the probate court in the county where the probate pro-
ceedings are had, of the final decision in a civil action, commenced by said
legatee or devisee within 30 days after the probate of the will, to obtain the
decision of the court as to his or her rights under it, but in no case shall the
time for election be less than 6 months after probate. The clerk of courts for
the county in which civil action is commenced, within 3 days after receipt of the
decision therein, shall send notice of the same to the widow or widower, or her
or his solicitor of record, and transmit a certified copy of the decree to the
proper probate court, where it shall be recorded, with the time of its reception.

(R. S. ¢ 156, § 13. 1961, c. 317, § 562.)

Effect of amendment.—The 1961 amend-
ment substituted “in a civil action” for “up-
on a bill in equity” in the fifth sentence of

this section and also substituted “civil ac-
tion is” for “the proceedings in equity are”
in the last sentence.

Sec. 14. Share of estate to which widow or widower waiving pro-
visions of will, or when no provision made in will, entitled.

The widow’s statutory share takes pre-
cedence over any legacy, and will be de-
termined without regard to a specific leg-
acy. Old Colony Trust Co. v. McGowan,
156 Me. 138, 163 A. (2d) 538.

Duty of guardian to exercise sound judg-
ment and discretion. — The language of
this section imposes upon the guardian or
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guardian ad litem a duty to exercise a
sound judgment and discretion in determin-
ing whether or not the best interests of the
ward require that the statutory claim be
filed. In re Thaxter, 154 Me. 288, 147 A.
(2d) 126.

Probate court without authority to ap-
prove or disapprove election made by
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guardian.—There is no provision of stat-
ute, express or implied, which gives the
probate court authority to approve or dis-
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approve the election made by the guard-
ian under this section. In re Thaxter, 154
Me. 288, 147 A. (2d) 126.

Descent of Personal Property.

Sec. 20. Personal estate distributed.—The personal estate of an intes-
tate, except that portion assigned to his widow by law and by the judge of pro-
bate, shall be applied first to the payment of his debts, funeral charges and charges
of settlement; and the residue shall be distributed or shall escheat by the rules
provided for the distribution of real estate, except that in intestate estates and
it having been determined by the probate court that the deceased and the sar-
viving widow were living together at the time of his decease and that he left no
issue, there shall be distributed to the widow

A. If the residue found by the probate court as provided in section 20-A, was

$10,000 or less, all of the remaining personal property, or

B. If the residue found by the probate court was more than $10,000, the sum

of $10,000, and of the remaining personal property, 14 to the widow and %%

to the next of kin of equal degree, not beyond kin in the 2nd degree. If no such
kindred, the whole of the remaining personal property to the widow. If the
personal property is insufficient to pay said $10,000, the deficiency shall, upon
the petition of any party in interest, be paid from the sale or mortgage, in the
manner provided for the payments of debts or legacies, of any interest of the
deceased in real property not descending to the widow as provided in section

1 which he could have conveyed at the time of his death; and the surviving

husband or wife shall be permitted, subject to the approval of the court, to

purchase at any such sale, notwithstanding the fact that he or she is the ad-
ministrator of the estate of the deceased person. And to the widower shall be
distributed the same share in his wife’s personal property. (R. S. c. 156, §

20. 1957, c. 290, § 2.)

Effect of amendment. — The 1957 penses of administration of the estate. Old

amendment, which became effective on its
approval, May 17, 1957, added the excep-
tion appearing as the last clause of the
first paragraph and paragraphs A and B.

Taxes are not debts.—It has frequently
been stated that taxes are not debts. Debts
are obligations created by the decedent and
founded upon contract express or implied,
and no different meaning was assigned to
the word “debts” in this section. Taxes,
however, are imposts levied to finance the
lawful purposes of government and enforce-
able without the consent of the taxpayer.
Old Colony Trust v. McGowan, 156 Me.
138, 163 A. (2d) 538.

The phrase “charges of settlement” em-
braces all of the ordinary costs and ex-

Colony Trust Co. v. McGowan, 156 Me.
138, 163 A. (2d) 538.

Includes federal estate tax. — There can
be no “residue” for “distribution” until
after the depletion caused by the federal es-
tate tax has occurred; therefore, the phrase
“charges of settlement” in this section is
broad enough to include the federal estate
tax as one of those charges. Old Colony
Trust Co. v. McGowan, 156 Me, 138, 163
A. (2d) 538.

But state inheritance taxes are neither
“debts” nor “charges of settlement” within
the intendment of this section. Old Colony
Trust Co. v. McGowan, 156 Me. 138, 163 A,
(2d) 538.

Sec. 20-A. Determination of value of estates when deceased is sur-
vived by widow and no issue.—If a deceased died intestate leaving a widow
and no issue, the probate court, upon petition of any party in interest, or on its
own motion, and after such notice as the court shall order, and after hearing
thereon taking into consideration the inventory in the estate and such other evi-
dence as the court shall deem necessary, the court shall determine

A. That the deceased was or was not survived by a widow with whom he was
living at the time of his decease.
B. That the deceased left issue or no issue.
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C. The value of residue of the estate real and personal, at the date of death
over and above the value of 14 the real estate, the amount necessary to pay
the debts of the deceased, funeral charges and charges of administration and
widow’s allowance. Such decree of determination shall include a finding as to
what part of decedent’s estate passes to the widow and shall be binding upon
all parties.

Within 30 days after such determination by the probate court, the register of
probate shall file in the registry of deeds for the county or registry district in
which any real estate of the deceased is situated, an attested copy of such decree,
and the register of deeds shall receive and record the same as abstracts of wills
are received and recorded. The fees for making and recording said copy shall
be the same as for making and recording abstracts of wills.

If additional property is later discovered, the right or title to the estate covered
by such decree shall not be affected thereby, but the court may make such further
orders and decrees as are necessary to effect the distribution provided for in sec-
tion 20. (1957, ¢. 290, § 3.)

Effective date.—The act inserting this
section became effective on its approval,

May 17, 1957,

Sec. 21. Life insurance,

Applied in Old Colony Trust Co. v.
McGowan, 156 Me. 138, 163 A. (2d) 538.

Chapter 171.
Title to Real Estate by Levy of Execution.

Levy by Appraisement.

Sec. 15. When debt assigned, estate held in trust for assignee.—
When the debt has been previously assigned for a valuable consideration, the
creditor named in the execution holds an estate levied on to satisfy it in trust
for his assignee, who is entitled to a conveyance thereof, which may be enforced
by a civil action. (R. S. ¢. 157, § 15. 1961, c. 317, § 563.)

Effect of amendment.—The 1961 amend-
ment substituted “civil action” for “bill in
equity” at the end of this section.

Sec. 19. When title fails after record, alias execution; debtor may
convey title by deed.—When the execution has been recorded and the estate
levied on does not pass by the levy for causes named in section 18, the creditor
may by motion in the court issuing the execution require the debtor to show
cause why an alias execution should not be issued on the same judgment. If
the debtor does not show sufficient cause, the levy may be set aside, and an alias
execution issued for the amount then due on the judgment, unless during its
pendency the debtor tenders in court a deed of release of the land levied on,
and makes it appear that the land, at the time of the levy, was and still is his
property, and pays the expenses of the levy and the taxable costs of the action.
The judgment shall be satisfied for the amount of the levy. (R. S. c. 157, §
19. 1959, ¢. 317, § 302.)

Effect of amendment.—The 1959 amend- the execution, a writ of scire facias, requir-

ment divided this section into three sen-
tences, substituted “section 18" for “the
preceding section” and “by motion in the
court issuing the execution require” for
“sue out of the office of the clerk issuing

189

ing” in the first sentence, deleted “after
being duly summoned” following “debtor”
near the beginring of the second sentence,
and substituted “action” for “suit” at the
end of the second sentence.
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