MAINE STATE LEGISLATURE
The following document is provided by the

LAW AND LEGISLATIVE DIGITAL LIBRARY
at the Maine State Law and Legislative Reference Library
http://legislature.maine.gov/lawlib

Reproduced from scanned originals with text recognition applied
(searchable text may contain some errors and/or omissions)

, FOURTH REVI ION.

THE

REVISED STATUTES',
OF THE

STATE OF MAINE,
PASSED ,AUGUST 29, 1883, AND TAKING EFFECT JANUARY 1,1884.

BY THE 'AUTHORITY OF THE LEGISLATURE.

PORTLAND:
PUBLISHED BY LORING, SHORT & HARMON
WILLIAM M. MARKS,

PRINTER.

1884.

FAJ:UvllNGTON STATE TEACHERS COllEGE

LIBRARY

572

C:a.u.69.
Death of administrator
on partnership estate,
proceedings
ill case of.
1876, c. 116.

ESTATES OF DECEASED PARTNERS.

[TITLE VI.

SEC. 8.
When the person who has given bond to administer on a
partnership estate where one of the partners is deceased, dies before
completing the administration, the judge may commit administration on
the estate of the partnership not already administered, to such person
as he th.inks fit, who shall give the bond reqrured by section two, with
the necessary variations, and comply with all the provisions of this chapter applicable to such r.ases.

CHAPTER 70.
THE INSOLVENT LAW.
COURTS OF INSOLVENCY.
SEC.

1-

2.
3.
4.

5.
6.
7.
8.
9.

10.
11.
12.

13.
14.

Courts of probate constituted courts of insolvency. Their officers and
jurisdiction.
Terms. Adjournments.
mmt may be done in vacation.
Powers and duties of judge.
Records, how to be made and files kept. Papers admissible as evidence.
Judge may compel attendance of witnesses, and take testimony to be used
in another court.
Powers and duties of register.
Processes to be under seal; their authority. Service and reRun.
Court room to be provided by county in shire town.
Majority of the judges may make rules.
Judges may interchange services. Provision in case of vacancy, and when
judge is interested.
Appeal to supreme court, when heard and determined. Exceptions. Proceedings. Jury trial. Costs.
Supreme court has equity'jmisdiction.
Application of terms "assignee," "messenger," "sheriff," &c.
PnOCEEDINGS IN INSOLVENCY.

SEC.

15. Debtor may petition for proceedings.
16. If debts amount to three hundred dollars, warrant to issue. Sheriff to act
as messenger. Notice, how to be given and what it must state.
17. When warrant of attachment may issue on application of creditors; service and hearing. Payments of debts, and conveyances and contracts of
debtor, void during continuance of warrant. Additional warrant to
issue on proof of allegations.
18. Messenger, duty of, when warrant is issued, or revoked.
19. On demand, debtor to deliver property to messenger, furnish schedule of
creditors, statement of securities, and description of estate.
20. When debtor withholds property, judge may enforce delivery.
21. Sale of property may be ordered by judge.
22. Messenger shall deliver property to assignee, and return warrant.
23. Death of debtor does not affect proceedings. Allowance to hls family.
24. Secured creditor cannot vote for assignee.
.
25. What debts and demands may be proved. Unliquidated damages and contingent liabilities. Rights of sureties, bail, guarantors, and others; proceedings. Rent dues. Form of creditor's oath. Proof of claim. Proceedings, in case of objection. Appeal to supreme court.
26. Time for proving claim.
27. Secured creditors' rights.
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SEC. 28. Proof of debt may be postponed until after election of assignee.
29. Property accepted under preference, must be sunendered. Assignee may
recover bacl~ dividend paid on disallowed claim.
30. Creditor may act by attorney. '
31. Creditors shall choose assignees, and how. Judge may confirm choice, or
appoint additional assignees, or remove for cause. '
32. Assignee's bond.
33. Judge to assign and convey property to assignee. Assignee to give notice
of-his election. Attachments.made within four months are dissolved.
Money paid on writ, judgment, or execution, within two months, when
recoverable back.
&.1. Assignee may prosecute suit of creditor co=enced within four months.
35. Disposal of property.
36. Sale of property in dispute.
37. Claimant of property sold and in dispute, must bring suit within sh:ty
days after sale is ordered.
38. Assignee shall deposit money and account for interest.
39. Dividends, when to be df>clared and paid. Contingent claims. Declared
dividends not disturbed by debts subsequently proved. Proceedings.
Dividends not to be made without approval of court. Register to give
'
ilOtice of dividends declared.
40. What claims are to be paid in full, and their order.
41. Assignee may resign. Vacancy, how filled.
42. Debtor shall be examined before receiving certificate, and shall execute
conveyances, powers of attorney and other instruments.
43. Second meeting of creditors. Form of debtor's oath.
DISCILli{GE.
SEC. 44. Debtor may apply for discharge after four months. Proceedings. Specifications by opposing creditors. Proceediugs. Jury trial. Exceptions.
45. Second discharge requires consent of majority of creditors, both in number
and value. A third discharge requires three quarters.
46. No discharge, in case of perjury or concealment. If granted, void. The
purchase of a creditor's assent avoids a discharge.
'
47. Certain debts shall not be discharged, but dividends shall be paid.
48. . Partners, joint contractors, indorsers, sureties, &c., are not released.
49. \Vhat liabilities are released by discharge. Certificate, conclusive evidence. Contesting creditor's proceedings. Application to court within
two years, notice, hearing and decision. Discharge, for what it may be
annulled. Appeal, jury trial and exceptions.
M!SCELLAJ),'EOUS PROYISIONS.
SEC. 50. Claims purchased after commencement of proceedings, not to be set off
against claim due the estate.
51. Debtor cannot be sued, until after discharge is refused. Exemption from
arrest, in what cases.
52. Fraudulent conveyance or attachment, v(lid. Actual loans fairly secured,
not invalidated.'
,
53. Allowance t{) debtor for services, and for support of family.
54. Fraudulent disposal of property, penalty for.
55. Aiding to defraud creditors, how punished.
56. Fraudulent disposal of property by messenger or assignee. Penalty.,
PARTNERSHIP.
SEC. 57. Application of chapter. Either partner may file notice. Notice to each
partner. Schedule of creditors and of partners. Property of firm and of
each partner to be returned to assignee. How credi tors may prove debts.
58. 'Assignee of firm and of estate of each partner shall be chosen by firm
creditors. Proceedings.
59. Discharge to be granted or refuse(l to each partner, separately.
60. Allowance to each partner.
CORPORATIONS.
SEC. 61. This chapter applies to corporations. EXceptions. Proceedings. But no
discharge shall be granted nor stockholders' liability.affected.
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GENERAL PROVISIONS.

SEC. 62.

63.

64.
65.
66.

DebtorshaUproduceaffidavit; fOlID. Creditor's agreement; form. Debtor
must produce both, to satisfaction of judge. No discharge to be granted,
unless percentage is paid or secured. Discharge not valid in case of
fraud, or falsehood. Debtor to pay eJ.."Penses.
In proceedings for composition, when debtor is ignorant of holder of note
or bill, .he shall give fnll description of debt. If creditor cannot be found,
or refuses to accept percentage, amount may be deposited in court. If
claim is not proved and percentage accepted within sb: months, amount
to be repaid to insolvent.
Assignments when indebtedness does not exceed three hundred dollars.
Proceedings. Debtors alTested on mesne process or execution.
Fees to be established by supreme court, and how paid.
Judges shall repOlt annually to secretary of state all cases of insolvency.
COURTS OF INSOLVENCY.

Courts of
probate are
courts of
insolvency.
-officers.
1878, c. 74, § 1.
-jurisdiction.
70 Me., 154.
71 Me., 152.
Court, when
and where to
be held.
1878, c. 74, § 2.
-may
adjourn from
time to time.

SEC. 1. The courts of probate for each county are courts. of insolvency, and the judges and registers of probate therein are judges and
registers thereof. Said COlU'ts have original jurisclictiOlJ. in their respective counties of all cases of insolvency arising under this chapter, except
where it is otherwise specially provided.
SEC. 2.. Each court shall be helcl at the established places for holcling probate courts, at such times as the judge appoints, and may be helcl
at such other places as best promote the convenience of the public within the respective probate districts. The judge may adjolU'n any court
or meeting from time to time as occasion requires.
What may
SEC. 3. The judge may, in vacation, do such official acts as do not
be done in
require notice to an adverse party, the same as in term time.
vacation.
1878, c. 74, § 3.
SEC. 4.' The judge may keep order in his court, and punish any conPowers and
duties of
tempt
of his authority, Ol·ders and decrees; administer oaths, issue comjudge.
1878, c. 74, § 4. missions, take testimony and compel the attendance of witnesses, and the
giving of testimony, to the same extent as the supreme judicial court,
and may appoint such officers to attend upon the court as are necessary
for the transaction of its business and keeping order therein.
SEC. 5. The proceedings in courts of insolvency are matters of
Records, how
to be made,
record,
and the assignment, and certificate of clischarge shall be recorded
and files kept.
1878, c. 74, § 5. in full. The other proceedings need not be recorded at large, but shall
be carefully filed, numbered and kept in the office of the register. Copies
-office copies of all parts of the records, and of records of prior proceedings in insolvadmissible as
ency deposited in his office, duly certified by the register, are in all
evidence.
cases admissible as evidence, the same as originals.
The judge
SEC. 6. The judge of any court of insolvency has the same power
~tln~~~~:lof to compel the attendance and take the examination of witnesses residing
witnesses,
in his county, on application made to him by any person interested, as
and take
testimony, to the ju.dge of said court in the cOlmty where the proceedings are pending;
be used in
another
. and such witnesses shall attend and testify in relation to the insolvent
comt.
1881, c. 26.
estate and the dealings of the insolvent, and the testimony shall be'
reduced to writing and filed in the COlU't where' the proceedings in insolvency are pending.
SEC. 7. The register may administer all oaths requiredlli the course
Powers and
duties of
of proceedings before the COllrt, except the oath provided by.section
register.
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forty-three, and in the absence of the judge, may adjourn the court or
meeting, and shall keep a docket with an alphabetical index of all cases,
with docket entL-ies of all papers filed and proceedings had in each case.
SEC'. 8. .All assignments, warrants, orders of notice and processes
issuing from the court shall l?e under its seal, and shall be executed and
obeyed tln'oughout the state, and any officer to whom they are legally
directed shall serve the same in any county. The return of such officer
shall state the manner of such service, and shall be proof thereof.
SEC. 9. Each county shall provide suitable court rooms in the shire
towns for all meetings, and the safe keeping of all books and records
appertaIDing to the courts of insolvency.
SEC. 10. The judges, or a majority of them, may make rules in writing, for regulating and conducting the business of their courts, and shall
submit the same to the supreme judicial court for approval, amendment
or alteration.
SEC. 11. The judges may interchange services, or perform each
others' duties, when they find it necessary or convenient, and if a judge
is interested in any case arising in his cOlmty, wherein the amount of
one hunch'ed dollars is claimed, exclusive of interest, or is absent or
unable to perform his duties, and no judge interchanges services or performs the duties of such interested judge, or if there is a vacancy in any
county, the duties shall be performed therein by the judge of any other
cOlmty designated by the 'register, from time to time as necessity or con.
.
veruence reqUIres.
,SEC. 12. In all cases of appeal in insolvency, such appeal shall be
taken to the supreme judicial court next to be held within and for the
county where the proceedings are peneling, and shall be heard and determined by any justice thereof, either in term time or vacation. Upon the
hearing of such appeal, there shall be exceptions to the ruling of such justice in matters of law, which exceptions shall be certified to the chief
justice of the supreme judicial court, and the argument, in writing, by
the party filing them shall be sent to the chief justice within ten days
after they are allowed, and a copy thereof shall be served on the
opposing party or his attorney, who shall in like manner forward his
argument in reply within ten days after s,uch service, and such exceptions
shall be considered and decided by the justices of said court as soon as
may be, and the decision shall be certified to the clerk of said court in
the county where the case is peneling. If arguments by either party are
not furnished within. the time prescribed herein, the case shall be determined without the argument of such party, unless the judge allowing the
exceptions enlarges the time, not exceecling ten days. Such clerk
shall, without delay, certify all final decisions to the register of the court
from which the appeal was orIginally taken. Upon application of either
party, the judge may direct the framing of issues of fact to be tried by the
jury at the term to which such appeal is taken. When an appeal is so
taken, notice thereof shall be given to the register to be entered'with the
record of proceeclings within five days after rendition of the decision or
judgment appealed from. But if the appellant, in writing, waives his
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1878, c. 14, § 6.

Warrants,
assignments,
and other
processes to
bennder
seal.
1878, c. 74, § 7.

-service.
-retmll.
County to
provide room
in shire town.
1878, c. 74, § 8.

Majority of
judges may
make rules.
1879, c.154, § 1.

Judges may
interchange
sen'ices.
1879, c. 154,
§ 25.

-when
register may
designate
judge of another cotmty
to perform
dnty.

Ap"eal to
snpreme
com·t.
1879, c.154, § 2.

73 Me., 265.
-when heard
and
determined.
-exceptions,
to be certified
to cllief
jnstice.
1878, c.74, § 10.

-decision, to
whom to be
certified.
1879,c. 154, § 2.
1878, c.B, § 10.

-wl,!en case
may be.
detelIDllled
without
argument.
-final decis~
ion. to be
certified to
register.
-issues of
fact maybe
tried by jury.
1879, C.154, § 2.
1878, c.74, § 10.

-notice of
appeal, to be
given to
register.
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CHAP. 70.
-when
appellant
waives
appeal.
-costs.
-when, no
al)peal.

appeal before the entry thereof, or fails to enter the same on the first day
of the term to which such appeal is taken, proceedings may be had in the
court of insolvency as if no appeal had been taken. The prevailing
party shall recover the costs of appeal as in other cases, and execution
may issue therefor from the court of insolvency. No appeal in insolv1S79, c.154, § 2. ency lies in any case arising under this chapter unless specially provided for herein.
.
SEC. 13.
The supreme juclicial court has full equity Jurisdiction
Supreme
COUl't has
equity jUl'is- in all insolvency matters ;. the powers herein granted may be exerdictidn.
1878. c.H, § 11. cised by said court or any justice thereof in. term time or vacation,
1879, c.l54, § 3. upon bill, summary petition, or other proper process, and upon the request
1878. c.H. § 11.
69 Me., 598.
of either party the justice before whom a final hearing in any proceeding
71 Me., Hi5,
in equity is had, shall certify to the full court for decision, questions of
391.
73 ~Ie., 265.
law involved in such proceeclings, to be heard and determined in the
74 ~Ie., 586.
1879, c.l5±, § 3. manner provided in the prececling section.
1878,c.H, § 11.
Application
SEC. 14. In this chapter the words "assignee," "creditor" and
of certain
"debtor"
include the plural also; the word ':messenger" includes his
terms.
1878, c.H, § 12.
assistants; and the word '.'sheriff" includes deputy sheriff.
PROCEEDINGS IN INSOLVENCY.

Debtor may
petition for
prCl.ceedings
ill lllsoll'-.
ency.
l878, c.H, § 13.

,
J'i debts

amount to
$300, judge
shall i,~sue
warrant.

1878, c.H, § 14.
7D Me., 513.

-sheriff acts
i~7~~~~i~~,g§e~:
1878, c.H, § 14.

-notice, how
given. and
what it shull
·state.

1879. c.l54, § 4.
1878, c.H, § 14.

When creditors make
application,
setting forth
certain allegations, the

SEC. 15. Any inhabitant of the state, owing debts contracted while
such inhabitant, may apply by petition to the judge for the county
within which he resides, setting forth his inability to pay all his debts,
and his willingness to assign all his estate and effects, not exempt by law
from attachment and seizure upon ex.ecution, for the benefit of his creditors, and praying that sllch proceedings may be had in the premises as are
provided in this chapter.
SEC. 16. If it appears to the satisfaction of the judge that the debts
due from the applicant amount to not less than three hunch'ed dollars, he
shall forthwith issue a warrant under his hand, to the sheriff of the county
or either of his deputies, clirecting him forthwith as messenger to take
possession of all the estate, real and personal, of the debtor, not exempt
from attachment, and of all his deeds, books of account and papers relating to his property and estate, and safely keep the same until the election or appointment of an assignee; to publish notice in such newspapers
as the warrant specifies, and give such other notice ~s the judge directs,
to allereclitors upon the schedule furnished him by the debtor, which
notice shall state:
I.-That a warrant has issued against the estate of the debtor.
II.-That·the payment ofany debts, to or by said debtor, and the delivery and transfer of any property by him, are forbidden.
m.-That a meeting of the creditors of .the debtor, to prove their
debts and choose one or more assignees of his estate, will be held at a
court of insolvency at a time and place designated in the warrant, not
less than ten nor more than thirty days after the issuing of the same. .
SEC. 17. When one or more creclitors of a debtor makes application
under oath, by petition by them signed, to the judge of the countj in
.which the debtor resides, or from which he has absconded or removed
beyond the state, within six months before the filing of said petition,

TITLE VI.]
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leaving property or estate in said county, setting forth that they believe
that their aggregate debts provable under. this chapter, amount to more
than one fourth part of the debts provable against such debtor, and that
they furth~r believe, and have reason to believe, that said debtor is insolvent, and that it is for the best interests of all the creditors that the assets
of such debtor should be divided as provided by this chapter, and it shall
be satisfactorily made to appear to the judge that the allegations contained in such application are true, and that such debtor is insolvent,
the juqge shall issue his warrant, under his hanel, to the sheriff of the
county or either of his deputies, directing him forthwith to attach the "real
and personal estate of the debtor not exempt by law from attachment
and sei.zure on execution, wherever the same may be situated within
the state, and forbidding the payment to or by such debtor of any debt,
demand or claim, and the sale, transfer, mortgage, pledge, conveyance,
or removal by such debtor, his agents or attorneys, of any of his estate,
property, rights or credits, and the making of any contracts for the sale
or purchase thereof, or relating thereto, until such warrant is revoked
by said judge. Upon the issuing of such ,warrant, the register shall
cause an attested copy of .such application and waITant to be served
upon the debtor, or such othp,r notice as the judge may order, to be given,
and the debtor theJ;eupon may appear, and a hearing shall be had upon
such application by the judge, who may thereupon revoke such waITant,
unless such allega.tions are proved. Mter service of the copy of the
application and. warrant upon such debtor, or the giving of such other
notice provided by this section, as the judge may order, and until the
revocation of such warrant, any payment of a debt, demand or claim, to
or by said debtor, and any sale, transfer, mortgage, pledge, conveyance,
or contract, for the sale or purchase of any estate, property, rights or
credits of such debtor, by him, or his agent or attorney, shaJI be null and
void. If upon hearing or default, the judge finds the allegations of such
application to" be true and proved, and that said debtor is ins(llvent,
he shall i.ssue his additional warrant to said sheriff or either of his deputies, and cause such other proceedings to be had as are provided in the
preceding section.
SEC. 18. When the waITant is issued as provided by this chapter,
cominaneling the messenger to take possession of all the estate, real and
personal, of the debtor, not exempt from attachment and seizure on ~xe
cution, and of all his deeds, books of account, and papers relating thereto,
the messenger shall forthwith demand and receive from the debtor, and
other persons, all the estate of the debtor, with all deeds, books of account,
and papers relating thereto. If such warrant is revoked, such estate,
deeds, books and papers, shall be returned to the debtor or his legal
. representatives.
SEC. 19. Upon demand made by the messenger, the debtor shall
forthwith deliver to him all his estate, and all deeds, books of account
and papers relating to his property and estate, and shall within five days
also furnish to him a full schedule of all creditors, with their places of
residence and the sum due to each so far as the same is known to the
debtor; together with the consideration of the indebtedness, and a state-
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judge may
issue wan-ant
for attachment of
]Jroperty, and
forbidding
payments,
sales, transfers and contracts, by
debtor or his
representatives.
H;81, c.H.
70 Me., 513.
n Me., 391.

-register
shall cause
copy of
warrant.
to be served
upon debtor,
and a hearing
shall be had.

-payment of
debts, conyerance of
property, or
contract of
such debtor,
after service
or notice, and
before revocation of warrant, void.
-additional
warrant to
issue, if
allegations
are proved.
1Vhen
warrant is
issued,
messenger to
demand and
receive
debtor's
property.
1879, c.154, § 6,

-if warrant

is revoked,
property to
be returned •
Debtor
to deliver
property to
messenger.
1878, c.H, § 17.
1879, c.154, § 7.
1878. c.H, § 17.

-furnish
schedule of
creditors;
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CHAP. 70. ment of any existing mortgage, pledge, or other collateral security given
-statement to secure the same, and a full list of all his assets, with a brief descripof securities;
tion of all real estate or interest in real estate owned by him, and the
-and description of
place where the same is situated.
real estate.
SEC. 20.
When it appears to the satisfacti.on of the judge of any
Wilen debtor
withllOlds
court
of
insolvency
that the debtor has withheld -and not delivered to
property,
judge may
the messenger or assignee any part of his property or estate not exempted
enforce
delivery.
under this ~hapter, such judge may, upon application and after hearing,
1883, c.214, § 3.

Judge may
order sale of
property.
187S, c.H, § 18.

Messenger
to deliver
property to
assIgnee.
1878, c.H, § 19.

-and return
warrant.
Debtor's
death not to
affect
proceedings.
1878, c.H, § 20.
1879, c.l54, § 8.
1878,c. H, § 20.

-allowance
to widow
or minor
children.
Secured
creditor
cannot vote
for assignee.

1878, c.H, § 21.
72 Me.; 2G8.

Wilat debts
maybe
proved.
1879, c.154, § 9.

71 Me., 438.

-what else
maybe
proved.

-unliquidated damages,
how
disposed of..

-contingent
debts and
liabilities.

order delivery of such property or estate, and enforce the order or decree, .
as provided in section four.
SEC. 21.
Upon application, in writing, of any party interested, and
after due public notice and notice to the debtor, the judge may order
the messenger to sell, for cash, in such manner as he directs, any part of
the debtor's estate; and in his own name, as messenger, to collect and
receive debts due such insolvent; and such messenger shall keep a correct account of the names of the purchasers, the articles sold, and the
prices received therefor, and of all debts collected by him.
SEC. 22.
Upon the election of an assignee, the messenger shall deliver
to him all the property held by him, and cash received for goods sold by
him, and received by him from the collection of debts, together with an
account of the same, and shall return to the regist~r his warrant, with a
record of all his doings thereon.
SEC. 23. If the debtor dies after commencement of proceedings, such
proceeclings shall be continued and concluded in like manner, and with
like validity and effect as if he had lived. The judge may make such
an allowance to the widow or minor children of the dect'ased out of such
estate, as the judge of probate may, out of estates of deceased persons
under his jurisdiction.
SEC. 24.
\~7Jlen a creditor has a mortgage or pledge of real or personal estate of the tlebtor, he cannot vote for assignee, except upon unsecured claims, unless he files with the register a discharge of his security,
and proves his claim against the estate as an unsecured debt.
SEC. 25.
.All debts due and payable from the debtor at the time of
the filing of the petition by or against him, and all debts then existing
but not payable until a future day, a rebate of interest being made when
no interest is payable by the terms of the contract, may be pi'oved
against the estate of the insolvent. .All demands against the insolvent
for or on account of any goods or chattels wrongfully taken, converted,
or withheld by him, may be proved and allowed as debts, to the amount
of the value of the property so taken or withheld, with interest. When
the insolvent is liable for unliquidated damages arising out of any contract or promise, or on account of any goods or chattels wrongfully taken,
converted or withheld, the court may cause such damages to be assessed,
in such mode as it deems best, and the sum so assessed may be proved
against the estate. In all cases of contingent debts and contingent liabilities, contracte!1 by the insolvent, and not herein otherwise provided
for, the creditor may make claim therefor, and have his claim allowed
with the right to share in the dividends if the contingencyhappens before

TITLE VI.]

THE INSOLVENT LAW.

. " 579

the order for the final c1ividend; or he may at any time apply to the CHAP. 70.
court to have the present value of the debt or liability ascertained and SEC. 25.
liquidated, which shall then be done in such manner as the court orders, -persons liable as bail,
and he may prove for the amount so ascertained. .Any person liable as surety, guarantor or
bail, surety, guarantor, or otherwise, for the insolvent, 'who has paid the otherwise,
debt, or any part thereof, in c1ischarge of the whole, may prove such ;~i~ i\~'~ebt,
debt, or stand in the place of the creilitor, if the creditor has proved the may
such prove
debt or
same, although such payme~ts were made after the proceedings in insolv- take place of
creditor, if he
ency were commenced. .And any person so liable for the insolvent, has proved it.
so
and who has not paid the whole of such debt, but is still liable for the -persons
liable, who
hal'e
not
paid
same or any part thereof, may, if the crec1itor fails or omits upon request wboledebt;
to prove such debt, prove the same either in the name of the crec1itor or proceedings.
-if insolvent
otherwise, as may be provided by the rules of the court, under section is liable to
rent or
ten, and subject to such regulations and limitations as may be esta,b- pay
other debt
due
lished by such rules. Where the insolvent is liable to pa,y rent or other falling
at stated
IJeriods,
debt falling due a,t fixed and stated periods, the crec1itor ma,y prove for
creditor may
a, proportiona,te pa,rt thereof up to the time of the insolvency as if the sa,me prove for a
proportionfell due from day to clay, and not a,t such fixed and sbted periods. No ate part.
-debts
debts other tha,n those specified in this section, shall be proved or ~pecified,not
allowed a,gainst the estate. No debt sha,ll be proved or allowed unless the disallowed.
crec1itor or his authorized attorney makes bath in substance as follows: -oath.
"I, - - - - , swear that _ _ - - , of
, by or against 1878, c.74. § 22.
wh~m proceedings in insolvency have been instituted, was and still is -form of
justly and truly indebted to me in the sum of $-.-, that the consid- gi~~tor's
eration for said indebtedness was and is - - - - , that the credit to be
given upon said claim is $--.-, that the only security which I hold upon
said claim is
-'--, and that I have not, nor has any other person for
me, to my knowledge or belief, received any other security or satisfaction
whatever; and I further swear that said claim was not procured by me
for the purpose of influencing the proceedings in this case; and that I
have not, nor has any other person to my knowledge or belief, directly
or inc1irectly entered into any bargain, expressed or implied, whereby I
am to receive any exclusive benefit herea,fter, or whereby my vote for
assignee, or my assent to the debtor'~ discharge is or shall be in any
way affected or controlled."
Such proof may be made, and such oath taken before the register of -before
any court of insolvency, or at the crec1itor's own expense it may be proved :~~ilteP:~Je
in like manner before any justice of the peace or notary public, and such taken.
and oath
register,justice of the peace or notary public, shall forward such demand
and proof to the register of the court of insolvency where the proceedings
are pending; Such oath or affidavit is prima facie evidence of the facts
therein stated. The assignee, or any other person interested, may at -interested
person may
. any time before final c1ividend,
objections in writing to the allowance file
to
of such claim, and thereupon the judge may upon such notice to the objection
allowance
of
claim.
claimant or his attorney as he c1irects, order a hearing upon the same,
and thereupon may admit the claim to be proved, or may c1isallow the -proceedsame, in whole or in part, and at such hearing the judge may require the ings.
'
examination under oath of the claimant or other persons, touching said

file
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connected therewith; whenever the party to be
so examined does not reside in the county where such heai'ing is to be
had, such examination may be had before the judge or register of the
court of insolvency of the county where such witness resides, and such
examination shall be taken upon oral or written interrogatories. The
notice given to such witness' shall be at least one day for every twenty
-notice.
miles' travel of the witness to the place of examination. lithe claimant
-if claimant or person making the original proof of debt, after due notice, without good
fails to
appeal', claim cause neglects or refuses to appear and submit to such examination, the
~jlcPe~.
judge may reject such claim without further hearing thereon, and witnesses are entitled to the usual fees allowed in probate courts. The
-assignee,
assignee, claimant, creditor or other person interested may appeal from
~~~~~~.:' 01' the decision of the judge' allowing or disallowing in whole or in part any
other person,
inter- ,C1ebt, cI'
. t th e d e)
l' t.01' or his es t at e, t 0 t h e supreme
ested
aIm or d emand agaills
m~y ap12ial. juclicial court next to be held within the county where the proceeclings
18,9, c.lD_, § 9.
-how taken in insolvency are pencling, which appeal shall be taken, heard and deterand heard.
. d ,as proV1c
. 1ed ill
. sectIOn
. twe Ive.
mu;te
Claim, when
Sm). 26. Any creditor may prove his claim at any time before the
proved.
1878, c.74;§ 23. final dividend.
~8i5.' c. 15,!,
SEC. 27. For the purpose of making the application provided by secSecured
cl'ed'tion
sixty-two, of effecting~ the composition therein provided, and of proving
itors z how
~
conSIdered. claims against the estate of an insolvent, a creditor, who holds security,
1878, c.74, § 2±.
~
72 Me., 268.
shall be considered a creditor only for the amount of his debt above the
value of his security.
I.-In case of such application, such value shall be made to appear,
in the first instance, by the creditor, to the satisfaction of the judge, and
be formally determined by him upon the hearing on said application, if
any is had.
Il.-In case of composition,such value shall be determined by the
judge, on application of either the creditor or debtor.'
IlL-In case of proof of claims, such value may be determined by
agreement between the creditor and assignee, or by the judge, on application of either the creditor or assignee, either by an adjudication thereof,
or by decreeing a sale of such security, in such manner and upon such
notice as he may order.
Proof may be
SEC. 28.
The judge may postpone the proof of any debt until after
postponed.
d
187S, c.74, § 25. an assignee is electe or appointed.
Property
SEC. 29. A person who has accepted any preference, knowing that
a~~eE:~i~~- the debtor was insolvent or in contemplation of insolvency, shall not prove
~~e~3e~~d. the debt on which the preference, was' given, nor receive any dividend
18iS, c.74, §26. thereon until he surrenders to the assignee all property, money, benefit
-assignee to
recover back or advantage received by him under such preference. The assignee after
~~,~~~~~aid . demand, may recover back by action of assumpsit, from any creclitor
i:~;;ll~~!d. whose claim is disallowed in whole or in part, any dividend or proportional
1879, c. 154,
part thereof, paid to such creditor before such disallowance.
§ 11.
•
Creditor may
SEC. 30. A creditor may act at all meetings by his ,authorized attoract byc.74,
att'y.
.sonally pI'e sent .
1878,
§ 27. ney, as i .f
pel
Creditors,how
SEC. 31. At the first meeting, the creditors, in presence of the judge,
CHAP.
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shall choose one or more assignees oBhe estate of the debtor; such choice CHAP. 70.
shall, be made by the greater part in number and value of the creditors to choose
present in person or by attorney, who have proved their debts; and such i~~~:~~i~i,
election is subject to the approval of the judge, who may appoint adeli- ~~~;dge may
tional assignees or order a new election. If no choice is made by the cznJirm
'
l ' one or more assIgnees,
.
cap]J~~nt
OICe,
cre ditors at Sal' d
meetmg,
th
e 'Jue1ge shalappomt
.
fi
d
h
.
'
1
additlOnul
ane1 h e may at any time or goo cause s own, remove an assIgnee ane ' assignees, or
aI)point another in his place.
remove for
cause.
SEC. 32. The judge shall require the assignee to give bond for the Assigneemay
be requiTed to
di
faithful l)erformance 0 f his d uties, in such sum as h erects,
an d with give bond.
such sureties as he approves.
1883, c. 180.
SEC. 33. The judge shall, by an instrument under his hand, assign Judge shall
·
Irea
d
1 0 f t h e convey
assign and·
an d convey to t h e 'assIgnee,
all t h
e estate,
an persona,
debtor, not exemI)t from attaclm1ent and seizm'e on execution, together property
assignee. to
with all deeds, books of account, and papers relating thereto, which 1880. c.l!l!l, § 2.
II ~le., ~~.
assignment shall be recorded forthwith in the registry of deeds for the 469.
I± Me., ""0,
county where such proceedings are'peneling, and in the registry of deeds
in each county in which there is real estate of the debtor, and such
assignee shall give such public-notice of his election or appointment as -assignee
shall give
the judge may order; such assignment shall relate back to the com- notice of .
election.
mencement of proceedings in insolvency, and vest the title to all the See
c. 81, § 68.
property and estate of the debtor not exempt from attaclm1ent and
seizlU'e on execution, in the assignee, although the same is then attached
on mesne process as the property of the debtor, or is claimed under
a mortgage given by the debtor to seClU'e a debt to a prior existing
creditor, which has not been recorded at least three months prior to commencement of insolvency proceedings, and such assignment elissolves
any such attachment made within four months, and any such mort- -attachments, made
gage not recor d ed at least t ill'ee month s prece ding t h e commencement within foUl"
of such proceedings. Such assignee may sue for and recover, by action :tl~~;~ed.
at law, or bill in equity, any sums of money paid by the debtor to any -when .
·
. dgment or executIOn,
.
monev
pmd
cree1ItOI'
upon any m'l't , JU
wh'
en such payment 'by
debtor
is made within two mo~ths prior to the commencement of said proceed- j~~:Ill'":;~;'or
ings; and is received by the creelitor as a preference, in violation of this ~i~~i~~o
chapter, and when the creditor knows, at the time such payments are months, may
be recovered.
mac1e, t h at .the deb tor making t h e same .
IS.mso1vent.
SEC. 34. Whenever any creditor of a debtor, by or against whom Assignee may
prosecu te to
proceedings in insolvency shall be commenced, at any time within final jlld~
ment,
SlUt
four months prior to the commencement of such proceeelings, commences commenced
by
creditor
against such debtor any suit at law or in eCluity, for the recovery of any within four
debt or claim against such debtor, and upon such suit the goods, effects months prior
to com, or estate of the debtor are seized or attached, the assignee of such mencement
of insolvency
debtor, when chosen or appointed, may be admitted to prosecute such proceedin'gs.
suit. to final judgment or decree, and may in his own name levy upon or 1878, c.74, § 31.
sell the property, effects or esta,te so attached, in the same manner as
the creditor might have done had no proceedings in insolvency been commenced; and such attaclm1ent and the proceeds of the property so -proceedattached shall be held for the benefit of the estate of such insolvent; and ings.
~

~
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ORAl'. 70; when such attachment is made in good faith, the creditor shall be paid
out of the estate the costs and expenses arising from such suit .and
attachment, and the safe keeping or sale of the property so seized and
attached, and the expenses of any levy made upon the same, incUl'red
prior to the appearance of such assignee in such suit; and such creditor
may prove his debt or claim upon which such suit is brought, in the same
manner as if a suit had not been commenced. If the assignee elects not
to appear and prosecute such suit, and if it appears to the court that it
was commenced in good faith for the benefit of all the creditors, it shall
order said costs, and expenses incUl'red prior to the assignment of the
estate to the assignee, to be paid out of the estate.
SEC. 35.
The assignee shall sell and dispose of all the property and
Disposal of
property.
estate
coming
to his hands, and upon petition the judge may make such
1878. c.74, § 32.
71 Me., 155.
order concerning the sale or disposal of the insolvent estate as he deems
proper, and any assignee may maintain in his own name all suits at law
and in equity, for the recovery and preservation of the insolvent estate,
and for the recovery of all dues and Claims belonging thereto, whether
the same arose prior to the commencement of proceedings in insolvency,
or shall arise under this chapter; and he'shall be admitted to prosecute
and defend all suits relating to said estate, and may with the consent of
the judge settle any demand or controversy by compromise or arbitration, and sell and assign all uncollected or disputed claims; and the PUl'chaser may commence or prosecute a suit thereon in his own name, and
the assignee shall not be liable for any costs thereon.
SEC. 36 .. Whenever upon petition of the assignee it appears that
Sale of
property in
dispute, muy the title to any portion of the estate which has come to his possession is
be ordered
in dispute, the judge may, after such notice to the claimant, his agent,
by judge.
1878, c.74, § 33. or attorney, as he deems reasonable, order the sale thereof in such manner as he directs, and the assignee shall holcl the funds received therefor
in place of the estate so sold, and the proceeds of the sale shall be considered the measure of the value of the property in any suit between
the parties. But this provision shall not prevent the recovery of the
property from the possession of the assignee by an action of replevin
commenced before the judge orders the sale.
SEC. 37.
The claimant of property sold under section thirty-six
Claimant of .
property sold
shall
bring
his
suit against the assignee, to be served on him within
and in dispute, must
s~i;y days after the judge orders such sale, to recover compensation for
sue within
sixty days.
the value thei'eof, or be precluded thereafter from maintaining any
1883, c.2H, § 4.
action at law or in equity for its recovery.
Assignee to
SEC. 38.
The assignee shall deposit in his own name, as assignee, in
~~gg~~~ and such bank as the judge approves, all money coming to his hands belong~f~l~tfor ing to the insolvent'estate, and shall account for all interest received
1878, c.74, § 34.' thereon.
SEC. 39.
Whenever an assignee receives from the estate assets
Dividends,
when declaravailable
to
pay
a dividend equal to twenty-five per cent. of the debts
ed and paid,
1878, c.74, § 35. proved, exclusive of eXI)enses, he shall declare and pay such dividend,
-dividends
declared,
and render an account thereof to the judge. No dividend already
shall not be
disturbed by declared, shall be disturbed by reason of debts being subsequently
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proved, but the creditors proving such debts are entitled to a dividend
equal to those already received by the other creditors, before any further
payment is made to the latter. In all cases of contingent or disputed
claims the assignee may reserve an amount equal to the dividend which
would be due upon such claim if finally allowed, unless otherwise ordered
by the judge; if such disputed or contingent claim is 'finally allowed,
such reserved amount .shall be IJaid to the owner of such claim', otherwise it shall be accounted for when the final distribution of the estate is
made. And for each twenty-five per cent. of assets received, a like clividend shall be made. A final clividend shall be made at such time as
the judge directs, and when the same is made, the assignee shall exhibit
an account of the full settlement and disposal of the estate coming to his
hands, and of the fees and expenses arising therefrom, which shall be
examined by the judge, and if found correct, shall be by him approved,
and thereupon the assignee shall be discharged from his trust. No dividend shall iJe paid or declared without the approval of the COUl't, entered
of record. The register shall give not less than five days' notice, to all
creditors named in the schedule of debts, of all dividends about to be
declared, and shall receive the same fee as for other notices.
SEC. 40. In making a dividendlmder the preceding section, the following claims shall first be paid in full, in their order.
I.-The fees, costs and expenses of suits and proceedings in insolvency.
n.-All debts and taxes due to the State or to any county, city or
town therein, and to the United States, except debts due to the State in
behalf of the state prison. .
III.-Wages due to any opel~ative, clerk, Or house servant, not exceeding fifty dollars, for labor performed within six months preceding the
:filing of the petition.
SEC. 41. . An assignee may, with consent of the judge, resign his
trust and be discharged therefrom, and from any personal liability, if he
has acted in good faith. Vacancies, caused by death or otherwise, in
the office of assignee, may be filled by appointment of the judge, or, at
his discretion, by an election at a meeting called for the pUl'pose, by
such notice to all known creditors, as h!3 directs; and such assignee shall
receive a certificate of his election or appointment, under the hand of
the judge, and shall give such notice thereof as the judge directs, and
'he shall succeed to all the rights of pl'operty, powers and duties of the
assignee in whose place he is so elected or appointed.
SEC. 42. The debtor shall at all times before the granting of his certificate, upon reasonable notic.e, attend and submit to an examination, on
oath, before the judge or some person ~ppointed by him to take such
examination, upon all matters relating to his insolvency, and upon application of any party interested, the judge may in like manner order the
examination of any other person upon any matters concerning the insolvent estate, which examination shall be reduced to writing, signed by
the person examined, and placed upon the :files of the COUl't. The
insolvent shall execute all such conveyances, powers of attorney, or other
instruments, and do such acts as the assignee may require, under direc-

CRAP. 70.
debts
subsequently
proyed.

~sI2:

c. 154,

-proceedings in case of
contingent
9l sputed
co]rmms.
lS78,c.74, § 35.

--{[iyidends
not to be paid,
without
upproyal of
court.

1883, c.214, § 2.

-notice by
register.

What claims
paid in full.
1878, c.74, § 36.
71 Me., 404-

Order of
payment.
1879, c. 154,
§ 15.
1878, c.74, § 36.
1883, c. 124.
1878, c.74, § 36.
1879, c. 154,
§ 15.

Assignee
may resign.
187S, c.74, § 37.

-vacancies,
how filled.

Debtor shall
submit to
examination
before
certificate
is granted.
1878, c. 74, § 38.

-insolycnt to
execute conveyances, &c.
1879, c. 154,
§ 16.
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tion of ·the comt, to enable ·the assignee to recover and receive the
estate of the insolvent.
SEC. 43.
The assignee, "With the approval of the judge, shall appoint
Second
meeting of
a
second
meeting
of the creditors, to be held at such place as he desigcreditors.
1879, c. 154,
nates, not more than three months after the date of the warrant, and the
§ 17.
1878, c.74, § 39. debtor may then amend and correct his schedule of creditors, and shall
take and subscribe an oath before the judge in substance as follows:
-oath.
"I, - - --, swear that the account of my creditors contained in
-form of
. debtor's
the schedule made and signed by me is true, according to my best knowloath.
. edge and belief; and I further swear that I have delivered to - - ---,
the messenger, all my estate except such as was by law exempt from
attachment and seizme on execution, and all my books of account, and
papers relating to said estate that were within my possession or power
when the same were demanded of me by the messenger; that I have
delivered to my assignee all such of my estate, books and papers as have
since come to my possession, and will deliver any other estate, books, and
papers which ought to be assigned and delivered to my assignee. which
come to my possession or knowledge; and I further swear that no part
of my estate or effects is made over, concealed or disposed of in any manner for the future benefit of myself, my family, or any other person, or
to defraud my creclitors."
CHAP.

'Debtormay
apply for
discharge,
after four
months.

DISCHARGE.

SEC. 44.
At any time after four months from the commencement of
proceedings, the debtor may apply in Wl1.ting to the judge for 'a discharge
1878, c.H, § 40. from his debts.
The judge shall order notice to be given to the creclitors
1880, c.199, § 1.
by
mail
or
otherwise;
to appear on a day appointed for that purpose, and
1878,c. H, § 40.
-notice to
show cause why such discharge should not be granted. Any creditor
creditors.
--cre(~itor
opposing the clischarge may file a specification in writing of the grounds
opposmg
' OpposltlOn,
..
. sh a11 b e h a d th ere on at suc h" tIme
.
discharge,
0 fhis
all(1 a h earmg
as t h e
~~Kti~~;.pec- judge appoints. If it appears to the court that the insolvent has in all
-if insolvent things conformed to his duty under this chapter, and that he is entitled
has con-to
formed
thereto, t h e COlU·t sh a11 grant him a disc h arge 'fr'om a11 h'IS c1eb ts, except
;t':iIC~I~~t as hereinafter provided, and shall give him a certificate thereof under the
discharge.
seal of the court. When the judO"e
grants or refuses a discharO"e
under
1880, c.199, § 1.
I::J
I::J
-except
lion.
the
provisions
aforesaid,
there
shall
be
an
appeal
to
the
supreme
judicial
-appea may
be taken to court, next to be held within the county where the proceedings in insolvsupreme
d '
court.
ency are pending, to' be taken, heal' and determmed in the manner pro-proceedvided in section twelve. The party appealing shall, at the time of enterings.
ing his appeal in the supreme judicial court, file a copy of the specifications of the grounds of opposition to the discharge, certified by the register. At the request of the debtor or. opposing creditor, the presiding
-question
of discharge .judge shall order the question of discharge to be tried by the jury at the
to be tried
by jury.
-exceptions. first or any subsequent term of said court. Exceptions may be had as to
matters of law, to be .heard and decided as provided by said section.
SEC. 45.
A discharge shall not be granted
to a debtor a second time
Second dis\
charge requires con- insolvent, unless the assent in writing of a majority in number and in
sent of majority of . value of his known creditors is first filed in the case, and verified by
creditors.
proof satisfactory to the judge. And a discharge shall not be granted
1878, c.74, § 41.
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to a debtor a third time insolvent, unless the assent in writing of three
fourths Of all his creditors in number and in value is first filed in the case,
and verifieclin like manner.
SEC. 46. A discharge shall not be granted, or if granted be valid, if
.
the debtor has sworn falsely, or if he has concealed any property, books
or papers relating to his estate and business, or if, having reasonable
cause to believe himself insolvent, or being in contemplation of insolvency, he has within four months of the issuing of the warrant paiclor
secured, directly or indirectly, in whole or in part, any borrowed money
or pre-existing debt, or any liability of his or for him, or if he has caused
his effects to be attached, or if he has destroyed', altered, mutilated or
falsified any of his books, documents, papers, writings or securities, or
has made or been privy to the making of any false or fraudulent entry
in any book of account or other document, with intent to den'aud his creditors, or to give a preference contrary to this chapter, or has removed, or
allowed to he removed, any property with a like intent, or has made any
n'audulent payment, gift, transfer, conveyance or assignment of any part
of his property, or if, having knowledge that any person has proved a false
debt against his estate, he has not disclosed the same to the assignee within thirty days after such knowledge, or if, being a merchant or trader, he
has not, since March twenty-three, eighteen hundred and seventy~eight,
kept a cash book and other proper books of account. And the discharge
. is null and void, if the debtor, or any person in his behalf, has procured
the assent of any creditor thereto, by any pecuniary consideration or
promise of future preference.
SEC. 47. No debt created by the n'aud or embezzlement of the insolvent, or by his defalcation as a public officer, or while acting in any fiduciary character, is. discharged by proceedings in insolvency, but such debt
may be prove.d and the dividencl thereon shall be a payment on account
of such debt..
SEC. 48. No discharge shall release, discharge or affect any person
liable for the same debt for or with the insolvent, either as partner, joint
contractor, indorser, surety or otherwise.
SEC. 49. A discharge in insolvency duly granted shall, subject to
the limitations in the two preceding sections, within this state, release
the insolvent from all debts, claims, liabilities and demands, which were
or might have been proved against his estate in insolvency; it may be
pleaded by a simple averment that on the day of its date such discharge
was granted to the insolvent, setting forth a copy thereof, which shall
bar all suits brought on any such debts, claims, or liabilities as were or
might have been proved as aforesaid; the certificate shall be conclusive
evidence in favor of such insolvent, of the fact and regularity of such
discharge; Any creditor of an insolvent whose debt was proved or provable against the estate in insolvency, and who desires to contest the
validity of the discharge on the ground that it was fraudulently obtained,
may within two years after the date thereof apply to the court which
granted it, to annul the same. The application shall be in writing, and
' d ill
. section
.
. partIc
. ul aI', 0 f t h
shall specify whi ch ,ill
e severa I
acts mentione
forty-six, it is intended to prove against the insolvent, and shall ~et forth

70.

CHAP.
-third,
threc fourths.
Di~chargE'

shall not be
grantcd, or if
granted, is
not valid, in
cases of
fraud.
1878, c.74, § 42,
72 Me., 490.

-null and
void, if
assent of
creditor is
]lurchased.
What dcbts
are not
discharged.

1H78, c. 74, § 43.
1879, c. 154,
§ 19.

Partners, indorsers, &c.,
not released.
1878, c.74, § 44.

Liabilities,
frOID which
insol yent is
released.
1878, c. 74, § 45.
1879, c. 154,
§ 20.
1878, c.74, § 45.
70 Me., 410.
74 Me., 160.

----eertificate,
conclusive
evidence.
-credi!or,

~~l\~i~~1

'~~~~~iy
~:;;~!tg to
in ~two y~aTs.
18l9,
§ 20.

c. 104,
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the grounds of avoidance; and no evidence shall be admitted as to any
other of such acts, but the application shall be subject to amendment at
the discretion of the court. The court shall cause reasonable notice of
the application to be given to the insolvent, and order him to appear and
answer the same, within such time as seems proper. If, upon hearing
the parties, any of the fraudulent acts set forth by the creditor against
the insolvent are proved, and the creditor had no knowledge of the same
until after the granting of the discharge, judgment shall be given in favor
of the creditor, and the discharge of the insolvent annulled; but if none
of the fraudulent acts, so set forth, are proved, or were known to the
creditor before the granting of the discharge, judgment shall be rendered
in favor of the insolvent, and the validity of his discharge shall not be
affected by the proceedings. In all cases arising under this section,
there shall bean appeal to the supreme judicial court next to be held
within the 00unty where the proceedings in insolvency are pending, to be
taken, heard and determined, as provided in section twelve. The party
-what appel- appealing shall, at the time of entering his appeal in the supreme judicial
laut shall file.
court, file a copy of the application to have the discharge annulled, certified
by the register. At the request of either party, the presiding judge
-at request
of either
shall
order
issues of fact to be tried by the jury at the first or any sub, party, trial
by jury.
sequent term of said court. Exceptions may be had as to matters of
-right of
law, to be heard and decided as provided by said section.
exceptions.
CHAP.

-what the'
application
~hall set
forth.
-what
evidence is
admissible.
-application
amendable.
-notice.
-hearing and
,decision.
---{)n what
grounds, discharge may
, be annulled.
-when judgment shall
be rendered
for insolvent.
-appeal to
supreme
couxt.

lllISCELLA..!.'TEOUS PROVISIONS.

Set-off of
claims.
1878, c.74, § 46.
, 1879, c. 15!,
§ 21.
1878, c.74, §!6.

Creditor cannot bring suit
against
debtor, lmtil
discharge is
refused.
1878, c.74, §47.

70 Me., 409.

-liability to
arrest.

Fraudulent
attachment,
or conveyance of property, is void.
1878, c.74, § 48.
1879, c. 154,
§ 22.
1878, c.74, § 48.
74 Me., 189.

SEC. 50.
No claim purchased after corrpnencement of proceedings in
insolvency, shall be set off against a claim due the estate prior to such
purchase.
SEC. 51.
No creditor shall commence or maintain any suit against
the insolvent debtor, upon a claim.or demand which he has proved against
such debtor in insolvency, until after a discharge has been refused such
debtor, p1'ovicled, that such debtor proceeds with reasonable diligence to
obtain such discharge; and no debtor against whom a warrant in insolvency has been issued is liable to arrest on mesne process or execution, where the claim was provable in insolvency during the pendency of
the proceedings, unless the same is unreasonably protracted by the fault
or neglect of such debtor.
SEC. 52.
If any person, being 'insolvent or in contemplation of insolvency, within four months before the filing of the petition by or against a
debtor, with a view to give a preference to any creditor or person having
a claim against him, or who is under any liability for him, procures or
suffers any part of his property to be attached, sequestered or seized on
execution, 01' makes any payment, pledge, assignment, transfer or conveyance of any part of his property, either directly 01' indirectly, absolutely 01' conditionally, the person receiving such payment, pledge,
assignment, transfer 01' conveyance, 01' to be benefited thereby, or by
such attachment, having reasonable cause to believe that such person is
insolvent or in contemplation of insolvency, and that such payment,
pledge, assignment or conveyance is made in fraud of the laws relating
to insolv~ncy, the same shall be void, and the' assignee may recover the
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property or the value of it from the person so receiving it or so to l)e CHAP. 70.
benefited, and if such sale, assignment, transfer or conveyance is not
made in the usual and ordinary course of business of the debtor, that
fact is prima facie evidence that such sale, assignment, transfer or conveyance was intended as such preference, in violation of this chapter; -loans of
actual Yalue,
1mt nothing in this chapter shall invalidate any loan of actual value or secmed in
good faith,
the security therefor made in good faith, upon a security taken in good not
inYalidated.
faith on the occasion of making such loan.
SEC. 53.
The debtor shall be allowed out of his estate for his serv- .Allowance
to debtor.
ices, attendanc"e, and for the necessary support of himself and his fam- 1878, c.74, § 49.
ily, such sum, not exceeding one dollar a day for himself, 'and three
dollars a week for each member of his family, and for such time not
exceeding three months, as the judge may order.
SEC. 54.
If a debtor, after notice of the filing of a petition by or Penalty, for
disposal of
against him, sells, removes, secretes or conceals any property, money or property to
defraud
effects belonging to his estate, or any books, papers, documents or writ- creditors.
1S78,
c.74, § 50.
ings relating thereto, or in any manner disposes of any part of his estate,
with a view to defraud his creditors," or to prevent the same from coming
to the hands of his assignee, except snch as may reasonably be expended
for the support of himself and family, not exce~ding the amount specified
in the preceding section, he shall be punished by imprisonment in jail
not more than one year, or by fine of not more than five hundred dollars.
SEC. 55.
Whoever knowingly and wilfully aids the debtor after the Penalty, for
aiding to
commencement of proceedings against him under this chapter, in con- defraud
creditors.
cealing any property, books or papers relating or belonging to such 1878,
c.H, § 51.
1879, c. 1M,
debtor's estate, 1Y-ith intent to prevent the same from coming to the hands § 23.
of the assignee of such debtor, or to defraud the creditors of such debtor, 187B,c.74, § 51.
or by himself, his agent or attorney, makes any fraudulent purchase or
fraud"ulent agreement to purchase of the messenger or assignee having
possession thereof, any property or estate of such debtor, at a less price
than its fair market value, shall be punished by imprisonment in jail not
more than one year, or by fine of not more than five hundred dollars.
SEC. 56.
If any messenger or assignee having possession of the Penalty, for
fraudulent
debtor's estate under a warrant, aj;; provided by this chapter, knowingly disposal of
property by
and 1Y-ilfully suffers any property belonging to such estate to be destroyed messenger
or assignee.
or wasted, or fraudulently sells or causes to be sold or disposed of, any 1878,
c.H, § 52.
property belonging to the estate of the rlebtor at less than its fair market
value, he shall be punished by imprisonment in jail not more than one
year, or by fine of not more than five hundred dollars.
PARTNERSHIP.
SEC. 57.
This chapter applies to all cases where two or more persons
are doing business within the state as partners, and where either of such
persons resides in the state, and in such cases the notice required shall
be given to all the known partners residing within the state. Either
partner may:file his petition as herein provided, "hich shall aver that
the partnership of which he is a member is insolvent, and unable to pay
its debts, and that it is for the best interest of such pa11nership and its

Partnership.
-scope of
this chapter.
1878. 13.74, § 53.
TOMe., 378.

-either
partner may
file notice.
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CHAP. 70. creditors that its property and estate should be distributed according to
--notice to
this chapter, but no warrant shall issue until such notice as the judge
be given to
each partner. directs has been given to the remaining partners, and upon hearing, it
-schedule,
to contain"
names of
creditors of
firm and of
each member.
-property of
firm and of
each partner,
to be returned
to assignee.
-how creditors may
prove debts.
Assignee,
how chosen.
-shall be
assignee of
firm, and of
estate of
each partner,
and keep
separate
accounts.

1878, c.H, § 54.
70 Me., 3u(;.
73 Me., 2(;u.

-net
proceeds, "
howappropriated.
-net balance
of estate of
"partner, how
disposed of.
-net balance
of e~tate of
firm, how
disposed of.

Certificate
of discharge,
how granted
or refused.
1878, c.H, § 55.

Allowance
to partners.
1878, c.74, § 56.

appears to the satisfaction of the judge that the allegations in the petition are true. The schedule shall contain the names of all creditors of
the firm, and their residences, so far as known, the amount due to each
with the consideration therefor, and a statement of any e)."isting m~rt
gage, pledge, or other collateral secUl'ity given to secure the same, and
also a like list of the creditors of each member of the firm. Upon issuing the warrant, all the property and estate of the partnership, and all
the separate estate of each partner, not exempt from at~achment, shall
come into the hands and possession of the messenger, and shall be retUl'ned to the assignee, and be otherwise disposed of as hereinbefore provided, and all creditors of the partnership, and the separate creditors of
each partner may prove theil' debts in the manner herein provided.
SEC. 58.
The assignee shall be chosen by the creditors of the partnership, and shall also be assignee of the estate of each separate member thereof, and shall keep separate accounts of the funds of the estate
of the partnei'ship and of the estate of each member thereof, and after
deducting from the whok amount received by him the total e:)Cpenses
~nd disbursements, the net proceeds of the partnership property shall be
appropriated 'to pay the creditors of such partnership; 'and the net proceeds of the separate estate of each partner shall be appropriated to pay
his separate creditors. If there is any balance of the separate estate of
a partner after payment of his separate debts, it shall be added to the
avails of the partnership property, so far as necessary for the payment
of the partnership debts. Any balance of the partnership assets remaining after payment of the partnership debts, shall be divided among the
separate estates of the several partners, according to their" respective
rights and interests therein, as it would have been had the partnership
been dissolved without insolvency, and the sum so appropriated to the
separate estate of each partner shall be applied to the payment of his
separate debts, and if anything remains it shall be divided among the
several partners, accorcling to their respective interests.
SEC. 59.
The certificate of discharge shall be granted or refused to
each partner as it would or ought to have been if proceedings had been
against him alone. In other respects the proceedings against partners
shall be conducted in the same manner as against a single person.
SEC. 60.
In proceedings against partners, each is entitled to the
same allowance, as that provided in section fifty-three, to continue for
such time as the judge dll'ects, not exceeding two months.
CORPORATIONS.

SEC. 61.
This chapter applies to all corporations created by the law
of the state, carrying on manufacturing, trading, mining, building, inSUl'1878, c.H, § 57. ance or other private business, but does not apply to corporations
-exceptions. engaged in business involving public duties and obligations, among
which are raili·tlads, banks, corporations engaged in supplying cities and

This chapter
applies to
corporations.
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towns with gas or water, and other corporations of "like character; and
. upon petition of any officer authorized by legal vote of such corporation,
passed at a legal meeting called for that purpose, or upon petition of
any Jreditor or creditors of such corporation, made and presented as in
this chapter is provided in the case of an individual debtor, and upon
such notice as the judge m'ders, a hearing shall be had upon such petition, and if it appears that such corporation is insolvent, and that such
facts exist as would authorize the judge to issue" a llarrant against the
estate of an individual debtor, such cOi'l)oration shall be adjudged insolvent, and a warrant shall issue against its property and effects, as hereinbefore provided; and all the provisions of this chapter relating to
proceedings subsequent to the issuing of a warrant against the estate of
an individual debtor, apply to said corporation and the disposal of its
effects and estate, but no discharge shall be granted to such corporation,
and nothing in this chapter affects the liability of any stockholder in such
corporation .as is now provided by law.
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CHAP. 70.
-proceedings.

-no discharge to be
granted, and
liability of
stockbolder
not affected.

GENERAL PROVISIONS.
SEC. 62.
In all cases of insolvency where the liabilities exceed
three hunc~red dollars, if the debtor or debtors at any meeting of the
creditors produce an affidavit by him 01' them signed and SllOl'll to before
the judge 01' register, of'the tenor following:"I, - - - - , of--"-, in the county of--, solemnly swear that
I have not removed, concealed 01' secreted any money, papers, secm'ities, effects,or property, real 01' personal, llith intent, purpose or expectation of receiving, directly 01' indirectly, any benefit or advantage to
myself, and that I have not changed 01' falsified any of my books of
account, deeds 01' papers relating to my estate, and that I have not
solc1, pledged, conveyed or transferred any of my property or estate in
anticipation of insolvency, or made any conveyance, mortgage, pledge,
transfer 01' payment to any creditor, or caused or procured any attachment of my property for preferring any of my creditors; and that I
have not, directly or indirectly, given to any creditor or other person any
compensation 01' promise of reward, except reasonable counsel fees for
services or influence in effecting a compromise with my creditors, and
that my assets and liabilities are correctly stated in the schedule hereunto annexed and signed by me."
And at the same time also produces an agreement signed by a majority in number of his creditors, each of whose debts exceeds fifty dollars,
and by creditors holding three fourths of all his indebtedness, in the
form following:"We, the undersigned, creditors of-- - - , of--, in the county
of - - , hereby agree to accept
per cent. of our actual net claims
against him, the amounts of which are correctly stated against our respective names, in full discharge ther.eof. We have not, directly or
indirectly, received any compensation or promise of future payment
beyond the per cent. herein named."
And if the judge is satisfied that such agreement is' signed by said

Debtor shall
produce
affidasit.

1878, c.74, § 58.
1879, c. 154,
§ ~4.
1878, c.74, § 58.
71 Me., 435
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590

THE INSOLVENT LA.W.

. [TITLE VI.

CHAP. 70. proportion of the creditors of ,such debtor, and that he has either paid
mentis
satisfactory,
;udge shall
give debtor
1ischarge.
1883, c.2H, § 1.
1878, c.74, § 58.

-not valid,
in case of
fraud or
falsehood.
1879, c: 154,
§ 24.
1878,c.74, § 58.

-debtor to
pay e::-"""]Jen~es.
'When debtor
is ignorant of
holoerof note
or bill, he
shall describe
debt.
1883, c.214, § 1.

-creditor
not found or
refusing to
accept
percentage,
amount to
be deposited
in co'urt.
-claim not
proved and
percentage
accepted in
sb:months,
to be repaid
to ins 01 ,'ent.
-no discharge granted unless
percentage
paid.
Any person
whose debts
do not exceed
$300, may
make'
assignment.
1878, c.74, § 59.
71 Me., 435.
74 Me., 159.

-proceedings.

or secured to all the creditors whose names appear in the schedules
annexed to his affidavit, the percentage named in such composition agreement and according to the terms thereof, he shall give to such debtor,
under his hand and the seal of the court, a full discharge of all his debts
and liabilities contracted prior to the commencement of the insolvency
proceedings, and named in the schedule annexed to said affidavit. Such
discharge is not valid if the signature of any creditor has been obtained
by fraud, or if' any material statement contained in such affidavit or
schedule is false, to the Imowledge of the d~btor making the same, and
any creditor may within two yea,rs, sue for and recover the balance of
his claim or debt a,gainst such debtor. If the proceedings are by or
against a, co-pa,rtnership, the affidavit, agreement and certificate sha,ll
be varied a,ccordingly, a,nd sha,ll contain both the names of the firm and
the names of the members thereof. Before such certifica,te is gI'ant~d,
the debtor shall pa,y all expenses incurred'during the proc~eclings.
SEC. 63. In proceedings for composition, where a debt arises on
a, bill of excha,nge or promissory note, if the debtor does not know who
is the holder thereof, he shall state its a,mount, the date on which it
fa,lls due, the na,mes of the acceptor a,nd payee, and a,ll other particulars within his knowledge respecting the sa,me; which shall be a, sufficient description by the debtor in respect to sllch debt. If any creclitor
named in the debtor's schedule of debts canno~ be found, or refuses to
accept the percentage due him under such proceedings, the debtor may
deposit in court the amount of such percentage in money, which shall be
a security for sa,id debt. If any such creditor, a,t the end of six months
after sa,id deposit, fails to prove his claim and accept said percentage,
the court may order the same to be repaid to said insolvent, or, a,fter
notice to him, make such distribution thereof as justice requires. No
clischarge sha,ll be gI'anted to a, debtor under such proceecUngs, unless
the judge is sa,tisfied tha,t the debtor has either paid or secured the percentage, named in his composition agreement, to a,ll the creditors whose
na,mes appea,r in the schedule annexed to his affida,yit.
SEC. 64. Any person whose debts do not exceed three hunch'ed dollars, ma,y a,t any time assign, convey and deliver to the register of the
proba,te court of the county within which he resides, all of his rea,l and
persona,l estate, rights and credits not exempt fr,om attachment and
seizure on execution, together with a schedule of the same, signed by
such debtor, and a list of all his creditors, with their pbces of residence,
so far as known, and thereupon the register shall, with approval of the
judge, appoint the time for a hea,ring thereon, before the judge, or such
person as he a,ppoints to take such examina,tion, and sha,ll give such
notice to the creditors, of the time and pbce of such hearing as the
judge orders, and any creclitor may appem' at such hearing and examine
the debtor, under oath, concerning his business, property and effects,
and the disposal thereof. Such exa,mination shall be confined within
such limits"as the judge directs, a,nd in no case shall such examination
extend to any matters arising prior to the time of the contracting of the
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debts owed by such debtor at the time of the examination. IT it
appears to the judge, or the person appointed by him to take such examination, that the debtor has assigned, conveyed and delivered to the
register all' his said real and personal estate, rights and credits, and
that he has disclosed to the register the names and places of residence
of all creditors known to him, he shall administer to him the following
oath:"I, -_._._, swear that the account of my creditors contained in
.
the schedule made and signed by me is true, according to my best
knowledge and belief; and I further swear that I have delivered to - - - , the register of probate, all my estate, rights and credits, except
such as is exempt from attachment and seizure on execution; and I
further swear that no part of my estate, rights or credits, has been made
over, concealed, or disposed of in any manner, for the future benefit of
myself, my family, oi- any other person, or to defraud my creditors :"
-unless he has discovered, by such examination, such facts as render it
inconsistent for the debtor to take such oath, or finds that any of the
statements made by him upon said examination are not true. When such
debtor has taken and subscribed said oath, the judge shall give him a
certificate thereof under his hand, and thereupon he shall be thenceforth
released and discharged from arrest upon mesne process or execution
arising from any debt contracted prior to the taking such oath, and
owing to any creditor named in said schedule. .This section also applies
to any person arrested or committed to jail upon mesne process or execution, and such debtor shall be taken by the jailer, or officer having him in
charge, before the court for the pUl-poses herein specified. .After the
assignment and conveya~ce herein provided, the register, oi' some person
appointed by the judge, shall dispose of said debtor's property and effects
to the best advantage, keeping and rendering to the judge a strict account
of its disposal, and the net proceeds thereof, after reserving such percentage as the judge decides to be reasonable, to be paid by the register
into the county treasury, shall be divided pro rata among the creditors
named in the schedule of said debtor, in part satisfaction of their respective debts. The examination herein provided for shaH be in writing,
signed by the debtor and filed in the office of the register, and if the judge
appoints any person to take such examination, he may allow him reasonable compensation therefor, to be paid out of the debtor's assets if they
.
.
are suffiClent,
oth erwise such compensatIOn,
or such part thereof as
remains unsatisfied out of the debtor's estate, shall be paid out of the
county treasury.
SEC. 65. The fees of all officers, the compensation of assignees, and
of the judges and registers of probate, under this chapter, shall be estab·lished by the supreme judicial court, and shall be paid out of the estates.
And in all voluntary proceedings under this chapter, the fees and costs
shall be paid by the petitiopers.
.
SEC. 66.
The judges of the courts of insolvency shall prepare and
file in the office of the secretary of state annually on the first Monday of
January, a report of all the cases in insolvency within their respective

38
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CH.A.P.70. counties, showing the names of the insolvents, -llhe date of the filing of the
insolvency,
petition, the date of the discharge, the amount and average rate of diviwith
dends declared, inclusive of composition cases, and the amount of fees
particulars.
1883, .. 214, § 5.

received or earned by them and the registers of said comt.
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