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160 REAL ACTIONS • [TITLE IX. 

.cHAP .• 104. and profits thereof, to be received by the demandant as tenant ill 
. common with the other owners of the estate. 

SEC. 1. 

2. 

a. 
4. 

5. 

6. 

7. 

CHAPTER 104. 
REAL ACTIONS. 

Recovery of estates by writ of entry;. mode of·service. 

Demandant to declare on his own seizin, witbin twenty years, and disseizin 

by tenant. 

To set forth tbe estate he claims in tbe premises. 

Proof of seizin. 

Demandant must bave right of entry; sneh right not defeated by descent or 

discontinuance. 

Who may be considered a disseizor. Disclaimer. 

If defendant bas onsted demandant, be maybe considered a disseizor, tbough 

he claims less tban a freebold. 

8. Proof to entitle the demandant to recover on trial. 

9. Joinder of dcmandants. 

10. Demandant may recover, on proof .of title. 

11. Demandant may recover damages in the fiame action. 

12, 13, H. Estimation of rents and profits. Tenant not liable for more than sL" 

·years, unless by set-off. 

15_ Recovery of dnm~ges against otberpersons. 

16_ Real actions not to abate by death or intermarriage o~ a partyo bnt tricd after 

notice. 

17. Appointment of gnardians, for minors. Amendments. 

18. Writs of possession to conform to tbe case; jndgment conclnsive against nil 

persons interested, who were notified. 

19. Allowance of costs, and stay of execntion in snch cases. 

20. Bctterments allowed after six years possession. 

21. Tbe premises to be clearly defined· and described, in such action. 

22. Tenant may consent .. that. demandant may recover a specified part; effect 

tbereof. 

23. Tenant may bave betterments upon demurrer or defanlt. 

24. Reqnest of tenant for appraisal of improvements, and by demandant for 

appraisal of the land; tbejury to allow for no improvements, except tbose 

made by tenant, or those under wbom he claims, and tbat were jndicious 

and proper. 

The difference between the appraised valne of the land, wben tenant ent!~red, 

and tbe value of it with improvements, at the time of trial, to be taken for 
tbe value of betterments. 

26. Demandant may elect to abandon; and if so, mnstgive bond to tenant, to 

. refnnd, if ousted by better title. 

27. Tenant allowed to pay one-third the valne of the hind the first year, intcrest 

on the whole, and costs. 

28. At tqe end of tw~ years he may pay anotber third, with interest. 
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SEC. 29. And at the end of three years he may pay the balance, or the demandant CHAP. 104. 
have his execution, and a lien on the premises. When exccution or writ of 

provision may issue. 

30. Tenant's remedy, if he is evicted. 
31. If the demandant does not abandon, he cannot have writ of possession, till he 

pays for the improvements. 
32. Restriction of the right to betterments. 

33. Tenant not to commit waste after judgment against him. 

3~. Parties may agree as to valne of improvements. 
35. Tenant may propose a. sum lit which the "Value may be estimated. Effect 

thereof. 
36. . Set-off of costs, against the appraised valne of improvements, in certain cases. 

Ri. Jurors disqualified, if interested in similar questions. 

3S. What constitutes a possession aud improvement. 

39. Proceedings, if either party dies before the cause is disposed of. 

40. How writ of possession shall issue in snch case. 
41. . Either party may have a view by the jury. 

42. Proceedings if a life estate is demanded. 
43. If tenant is onsted niter six years possession, he may recover for his buildings 

and improvements. The Yalne of improvements in such case to be esti­

mated, under the provisions of this chapter. 
«. Cases in which the defendant may impeach the plaintiff'S title deeds. 

45. If tenant, and those under whom he claims, have been in posscssion forty 
years, demandant to recover no costs. 

46. Court may appoint and protect surveyors. 

SEq. 1. .Any estate of freehold, in fee simple, fee tail, for life, Recoyery of 

f b d b . f d h estates by writ or any term 0 years, may e reCOVSi"e y a Wl:lt 0 entry; ,an suc of entry; mode 

writs, and the "Tit in action of dower, shall be served by attachment r. s~~~~, §i. 
and summons, or copy of the writ, on the defendant, but if he is not ~ ~:: §~~: 
in possession, the officer shall give the tenant in hand, or leave at his 17 Me. 219. 

. al b· d h' . 20 Me. 278. place of last and usu· a ode, an atteste copy of t e wrIt; and if 24 Me. 520. 

the defendant is not an inhabitant of this state, the service on the ~i ~:: ~~~: 
tenant shall be sufficient notice to the defendant, or the court may 
order further notice. 

SEC. 2. The demandant shall declare on his own seizin within Demaudant to 

twenty years then last past, without naming any particular day, or ~~a~~i~~,his 
averring a taking of the profits, and allege a disseizin by the tenant. b~dt~~!~:~ 

SEC. 3. He shall set forth the est'ate he claims in the premises, R. s. c.10~, § 2. 

h h · . . I fi . fi Jii' fi d if fi· • 20 Me. 2S1. 
W et er ill fee SImp e, ee tail, or· 1e, or or years; an or life; To set forth 

then whether fo1'" his own life or that of another' but need not state the. est!!te he , clrurns III the 
in the writ the, origin of his title, or the deduction of it to himself; ~~~~~~els04,§ 3. 

but; on application of the tenant, the court may direct the demand- 50 Me. 139. 

ant to file an informal statement of his title, and its origin. 
SEC. 4. He need not prove an actual entry under his title; but Proofofseizin. 

proof that he is entitled to such an estate in the premises as he claims, ~3 ~i::!?i: ~ 4. 

and that he has a right of entry therein, shall be sufficient proof of ~~ M::: ~20. 
his seizin. ' 8. 
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CHAP. 104. SEC. S.No such action shall be maintained, unless, at the time 
-Demandant of commencing it, the demandant had such right of entry; and no 
IDusthave " . 
right of entry. descent or dIscontInuance shall defeat any TIght of entry for the 
R. s. c.l04, § 5. fIt t recovery 0 rea es a e. 
Who. may be SEC. 6. Every person alleged to be in possession of the premises 
consIdered ad' . 1" f h ld th· b 'd disseizor. emanded In such wnt, c alilllllg any ree 0 ereIn,may e conSI -
~b~~~~~~ t~t ered a disseizor for the purpose of trying the right; but the defend­
~~~~.~~~: § 6. ~nt may plead in abatement, but not in bar, that he is not tenant of 
§~ ~~: ~i2. the freehold, or by a brief statement under. the general issue, filed. 
24 Me. 308. within the time allowed for pleas in abatement, unless by leave of 
34 Me. 172. . h £ . n1 d d h h h' . 
43 Me. 280. court the tlille t ere or IS e arge ; an e may s ow t at he was 
44 Me. 47. . .' f th . h th ti' - d 49 Me. 102. not m posseSSIOn 0 e prelIllses w en e ac on was commence , 

and disclaim any right, title, or interest therein, and proof of such 
fact ·shall defeat the action; and if he claimed, or was in possession 
of only a .part of the premises when the action was commenced, he 
shall describe such part in a statement, signed by him or his attorney 
. and filed in the case, and may disclaim the residue; and if the facts 
contained in such statement are proved On trial, the demandant shall 
recover judgment for no more than such part. 

If defendant SEC. 7. If the person in possession has actually ousted the 
~~~~~t~~t,he demandant, or withheld the possession, he may, at the demandant's 
di~[!:o~~emed election, be considered a disseizor for the purpose of trying the right, 
R. S. c.104, § 7. thouO'h he claims an estate therein less than a freehold. -
8 Me. 79. a 
Proof to entitle SEC. 8. In the trial upon such writ, on the general issue, if the 
~er~~~~~.dant demandant proves th~t-.he is entitled to such estate in the premises as 
R. S. c. 104, § 8. he has alleged, and had a right of entry therein when he commenced 
. his action, he shall recover the premises, ullIess the tenant proves a 

betttlr title in himself. (a) 
Joinder of SEC. 9. Persons claiming as tenants in common, joint tenants, or 
demandants. . - II h... ····t £ R.S.c.104,§9. copal'ceners, maya, or any "Wo or more, JOIn In a Sl1l or recovery 
30 Me. 354. - of lands; or one may sue alone. 

Demandant _ SEC. 10. The demandant may recover a specific part or undivid­
:a~rr;;F~~r ed portion of the premises to which he proves a title, though less 
title. than he demanded. 
R. S.c. 104, 
§ 10. SEC. 11. When a demanqant recovers judgment in a writ of 
~e!:~!!~t entry, he may therein recover damages for the' rents and profits of 
IDd ay recoyerth the pr~mises from the time .his title accrued, subject to the limitation 

nmngeslu e . 
same action. . herein contained; and for any destruction or waste of the buildings 
R. s. c. 104, £ hi h h . b § 11.' or other property, or w c t e tenant IS y law answerable. 
~~ ~~: Un. SEC. 12. The rents and profits, for which tbe tenant is liable, is 
Estimation of the clear annual value of the premises while he was in possession, 
rents and 
profits. after deducting all lawful taxes paid by him, and the necessary arid 
R. S. c.l04, 
§ 12. 

. (a) 5 Me. 224; 12 Me. 346; 19 lIIe. 383; 22 Me. 312; 23 Me. 234; 27 Me. 357;. 31 Me. 
143 306,583; 33 Me. 355,541; 38 Me. 78; 44 Me. 118; 50 Me. 62; 52 Me. 566; 53 Me. 
275; 55 Me. 546. . -
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ordinary expenses of repairs, cultivc1ting the land, or collec~ing the ClIAP. 104. 
rents and profits. 

SEC. 13. In estimating the rents and profits, the value of the Same subject. 

b h f . . d b hims If th d R. S. c. 104, § use y t e tenant 0 lIDprovements rna eye ,or ose un er 13. . 

whom he claims, shall not be allowed to the demandant. 
SEC. 14. The tenant'shall not be liable for the rents and profits Tenant not 

• liable for rents 
for more tim~ than six years, nor for waste or other damage comIlllt- and profits • 

ted before that time, unless the rents and profits are allowed in set-off ~~~~,tl~~re~~x 
t h· I' fi . t bv set-off. o IS c alID or lIDproyemen s. n. s. c. 104, § 

SEC. 15. Nothing herein contained shall prevent the demandant 14. ' 

fr .. . . fi fi fi d t th Recoyerv of 'om marntarnrng an actIOn or mesne pro ts, or or amage 0 e dama!!;cs 
. ' .. t h t t . 't f tr aU'ainst other preIlllSes, agarns any person except t e enan rn a m'l 0 en ,:], per50ns. 

who has had possession of the premises, or is otherwise liable to such ~5. s. c. 104, § 

action. 
SEC. 16. No real action shall be abated by the death or inter- Real actions 

not to abate by 
marriage of either party after its entr':] in court; . but the court shall deatll, b~lt 

d d d . h" ft h' h after notice. . procee to try an etermrne suc actiOn, a er suc . notice as' t e R. S. c, 104, § 

court orders has been duly served upon all interested in his estate, ~6iIe. 127, 

Pei.'sonally or by publication in some newspaper 23 i\Ie. 234. , • 33 Me. 174. 
SEC. 17. In such case, if any heir is a minor, the court shall Appointment 

d . t' h di d . di d lit if of guardians or er notICe 0 t egnar an, an may appornt a guar an a em, for minors. 

d .1:.. t all d t' th' fi f Amendments. necessary, an uu'ec necessary amen men s rn e orms 0 pro- R. S. c. 104, § 

ceeding.' . 17. 

SEC. 18. If the demandant recovers judgment in any such case, Wri.ts of pos-
• •• seSSIOn to con-

the court may order one (H' more wms of possessiOn to ISsue, as are form to the 

necessary, against all such as have been so notified, whether they Jl~~~n~ con­

appeared and defended or not; and such judg~ent shall be conclu- ~~ft~: 104, § 

sive on them. 18. 

SEC. 19. The prevailing party shall recover full costs in all such Allowance of 

d th t d t· to b '. d costs and stuy cases, an e COUl' mayor er one or more execu IOns e ISsue of execution. 

therefor against the goods and estate of a deceased party in thQ hands W. s~~~ i5t:§· 
of his executor or'administrator, or otherwise, according to the legal ~~·Me. 393. 

rights and liabilities of the parties, and may stay any such execution, 
if the situation of the es~ate requires it. ' / 

SEC. 20.' When the demanded premises have been in the actual Blelttermdeafntts 
. a owe er 

pos,session of the tenant, or those under whom he claims, for six suc- sb: {,ears pos-
. • - . seSSion. 

ceSSlve years or more, before commencement of the actiOn, such ten- R. S. c. 104, 

ant shall be allowed a compensation for the value of any buildings and ~22gi:e. 373; 

improvements on the premises, made by him, or those under whom he §~ M~: iiJ: 
claims, to be ascertained and adjusted as hereinafter provided. ~~ ~~e.1411912. 

"",D .ll.Le. • 
SEC. 21. In such action, the demanded premises shall be clearly Thepl'emises 

described in the declaration, otherwise the court may direct a non- dtofibe clleardlY
d e nec un e .. 

suit. If the tenant, or person under whom he claims, has been in sc~bed in such 
. f fl' b d fi . action. posseSSiOn 0 a tract 0 and lying rn one 0 y, or SIX years or more R. s. c.l04§ 21. 

before the commencement of the action, and only part of it is 

" 
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CRAP. 104. demanded, and t~e tenant alleges that the demandant has as good a 
title to the whole as to such part, he may request the jury to inquire 

, and decide that fact; . and if they so find, they shall proceed no 
farther; but the court shall enter judgment that the writ abate, 
unless the declaration is amended, so as to include the whole tract, 
which the court may allow without costs. 

Tenant may SEC. 22. If the tenant enters notice on record in open court, 
consent that 
demandant that the demandant may recover a specified part of the demanded 
may reco,er a. h d d . specified pltrt; premlSes, by consent of t e eman ant Judgment may be rendered· 
~~es~ ~~~~:~f. in his favor for such part, and for the tenant for the residue; but if 
§ 22. he does not consent, and recovers only such part, he shall recover no 

Tenant may 
haye better­
ments 
npondemnr­
rer or default. 
R. S. e.10!, 
§ 23. 

costs, but. the tenant shall recover his costs from the time of such 
notice. 

SEC. 23. ' The 'tenant shall have the benefit of the provisions in 
the following sections as to the increased value of premises, when the 
cause is determined in favor of the demandant upon demurrer, default, 
or by verdict, including all real actions brought by a reversioner or 
remainder man, or his assigns, after the termination of a tenancy in 
dower, or any other life estate, against the assignee or grantee of the 

. tenant of the life estate, or against his heirs or legal representatives. 
~eqnest of SEC. 24.. T4e tenant may file a written claim to compensation 
eltherpartyfor £ b 'ld' d . t th . d . appraisal of or ill rngs an lmprovemen s on e premIses, an a request for an 
~R\~:~r:r:~t~Sestimation by the jury of the increased value of the premises, by 
f2f.- c.10!, reason thereof; and the demandant may file a request, in writing, 

that the jury would als~ estimate what would hare been the value of 
the premises, at the time of trial, if no buildings had been erected, 
improvements made, or waste committed; both these estimates they 
shall make, and state in their verdict; and the jury shall allow for 
no buildings or improvements, except those that they find were made 
by the tenant, his grantor, or assignor, and were judicious and proper 
under the circumstances of the case. 

The difference SEC. 25. If the tenant, so claiming, alleges and proves that he, 
between the d h d h hI' h h d h .. I appraised ya1- an t ose un erw om e c alIDs, ave ate premIses rn actua 
~i~~ ~~~~~~d, possession for more than twe~ty years prior to the commencement of 
:~!~J~i fon~e the action, the jury may find that fact; and in estimating the value 
,alne of bet- of the premises, if no buildings had been erected, or improvements 
terments. h 11 fi d d . h' . R. S. c. 104, made th~reon, they san ,an state rn t eIr verdIct, what was 
§ 25. the value of the premises when the tenant, or those under whom he 

claims, first entered thereon.· The sum so found sh~be deem~d the 
estimated value of the premises; and in estimating the increased 
value by reason of the buildings and improvements, the jury shall 
find, and state in their verdict, the value of the premises at the time 
of the trial, abo~e their value when the tenant or those under whom 
he claims, first entered thereon; and the sum, so found and stated, 
shall be taken for the buildings and improvements. 
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SEC. 26. If the demandant after such verdict, at the same, or a CRAP. 104. 
subsequent term of the court, if the cause is continued, makes his When and 

• how demand-
electIOn on record to abandon the premIses to the tenant at the value ant may elect 

estimated by the jury, and files with the clerk for the use of the ~. s~t~~~~~; 
tenant a bond in the penal sum, of three times the estimated value 1 ~~~. 309. 

of the premises, with sureties approved by the court, conditioned to! ~~: a;9~. 
refund such estimated value, with interest, to the tenant, his heirs or !6Me. 124. 

assigns, if they are evicted from the land within twenty years by a DO Mc. 322. 

title better than that of the demandant, then judgment shall be ren-
dered against the tenant for the sum so estimated by the jury, and 
costs. 

SEC. 27. ' At the end of one year, execution may issue for such Tenant al-
•• lowed to pay, 

sum, WIth one year's mterest thereon and costs, unless the tenant one-third tbe 

h th ' d . d . h h I k f h ' h' ffi fi value of the as en eposlte WIt t e c er 0 t e court, oi' III IS 0 ce or land fir5t year 

the demandant's use, one year's interest of said sum, and one-third ~~t~~t~04, 
of the principal sum, and all the costs, if taxed and filed, and in that § 27. ' 

case no execution shall issue at the time. 

SEC. 28. If within two years after the rendition of judgment, At the end of 

h " ' h b f h 'd two year5, he t e tenant pays one year 8 mterest on t e alance 0 t e JU gment mnst pay . 

d ' d h' d f h' .. I' d' ~'h' II b fu another thIrd, ue, an one-t IT 0 t e ongllla JU gment, exeCUvIOn s a e 1'- ~ith interest. 

ther sta;yed; otherwise it 'may issue for two thirds of t~e original f2~' c.104, 

amount of the judgment and interest thereon. 

SEC. 29. If the tenant, within three years after the rendition of Andat the end 
. d ' . h I k' :ffi +1, ,. hi d d . of three years, JU gment, pays mto t e c er s 0 ce i!'-'e remalllrng t l' an mterest hemay pay 

th h ' d h th t fi' 'd t' h II the balance ereon, avrng rna e teo er paymen s as a oresa! ,'execu IOn s a aud effect ' 

never issue; otherwise, it may for the third aforesaid and one year's ~eS:o:"104, 
interest thereon; and the premises shall be held as security for the § 29. 

amount of the judgment, liable to be taken in execution for the 
amount and interest, until sixty days after an exe'cution might have 
issued as aforesaid, notwithstanding any intermediate conveyance, 
attachment, or seizure upon, execution; and such execution may be 
extended on said land or any part or it ; or it may be sold on execu-
tionlike an eCluity of redemption; and in' either case, subject to the 
right of redemption as in those cases. An execution or writ of pos-
session may issue at any time within three months after default of 
p~yment by the tenant, in cases mentioned in this and the two pre-
ceding sections, though it is more than a year after the rendition of 
judgment. 

SEC. 30. If the tenant or his heirs ar~ evicted by a better title Tenant's rem­

from the land so abandoned to him, and they notified the demandant ~~:!d~e is 

or his heirs to aid him in his defence against such title, they, their f3~' c.104, 

executors, or administrators, may recover back the money so paid, 
with lawful interest, of said demandant or his r-epresentatives ; but if 
no notice was given, the tenant, in an action against the' original 
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CHAP. 104. demandant to recover the price paid for the premises, may show that 
he was evicted by a title better than that of the demandant. 

If demandant SEC. 31. When the demandant does not elect so to abandon. the 
does not aban-· • f . h 11 . hi' d t don he cannot prermses, no wnt 0 posseSSIon s a Issue on s JU gmen , nor a new 
h~;s~~~ °Ju action be sustained for the land, unless, within one year from the ren­
be pays im- dition thereof, he pays into the clerk's office of the court, or to such 
provements. . ' . 
R. S. c. 104, person as the court appoints, for the use of the tenant, the sum 
~ 31. assessed for the buildings and improvements, with interest thereon. 

Restriction of SEC. 32. Nothing contained in this chapter concerning rents and 
~~~~!~~s. profits, or the estimate and allowance of the value of the buildings 
fa:" c. 104, and improvements, shall extend to any action between a mortgager 
1 Me. 358. and mortgagee, their heirs and assigns; or to any case where the ten­

ant, or the person under whom 'he claims" entered into possession of 
the premises and occupied urider a contract with the owner, which 
was known to the tenant when he entered. 

Tcnn.nt not to SEC. 33. No tenant, after judgment is entered against him for 
commitwnste th . d I f' h . h 11 ··il d nfterjudgment e appraIse va ue 0 t e premIses, s a unnecessar y cut woo , 
~~~~g\~~~' take away any timber, or make any strip or waste on the land, till 
§ 33. the amount of such judgment is satisfied. 
Parties may SEC. 34. When the parties agree that the value of the buildings 
~R":~ ~f ~_ and improvements on the land demanded, and the value of the land, 
k~o;.e~~~t shaH be ascertained by persons named on the record for that purpose, 
§ 34. their estimate, as reported by them and recorded, shall be equal in 

its effect to the verdict of a jury. 
Tenant may SEC. 35. When tte tenant, in any stage of such action, files a 
propose a . . 
,alue for statement in open court, consenting to a sinn at which the buildings 
premises and d . d h I f th d d d' b betterments. an Improvements, an t e va ue 0 e eman e premIses, may e 
~~s~tc.~~4~Of. estimated, if the demandant consents thereto, judgment shall be ren­
; ~~. 352. dered accordingly, as if such sums had been found by verdict; but if 

Set-off of costs 
against im­
provements. 
R. S.c. 104, 
§ 36. 

the' demandant does not consent, and the jury does not reduce the 
value of the buildings and improvements below the sum offered, nor 
increase the value of the premises above the sum offered, he shall 
recover no costs after such offer; but the tenant shall recover his 

'costs after such offer, and have judgment and execution therefor, 
subject to the provisions of the following section. 

SEC. 36. In all cases where the demandant does not abandon the 
premises to the tenant, the court may, on the written application of 
either party during the term when judgment is entered, order the 
costs recovered by the demandant to be set off against the appraised 
value of the buildings and improvements on the land; a record of 
this order shall be made, and the court shall thereupon enter judg­
ment according as the balance is in favor of one party or the other. 

~uror~~squal- SEC. 37. No person shall sit as a jurorin the trial Of a cause, 
ified, if mter- • • • 
ested~nsimilar when' the value of buildmgs and Improvements made on the dcmand-
questions. d . . d h I f h' b' d R. S. c.10,!, e prermses, an t e va ue 0 t e prermses, are to e estImate as 
§aT. 
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aforesaid, who, as proprietor or occupant, is interested in a similru.· CHAP. 104. 
question. 

SEC. 38. A possession and improvement of land by a tenant are Wh~t eonsti-
. . h . . . h h . f" tntes :L posses-mthm t e proVlslons of thlS chapter, t oug a portion 0 It IS woocl- ?ion and 

1 -h ll' Imp rovement lane and uncultivated, and though not w 0 y surrounded by a fence, R. s. c.10!,§ mi. 
or rendered inaccessible by other obstru'ctions, if they have been open; ~1 MM~.2~~5. 
notorious, exclusive, and comporting with the usual management and 
improvement of a farm by its owner. 

SEC. 39. After judgment has been rendered for the demandant ~ro~eedings, 
. . f if . h di b £ . f .. ill eIther party 
ill a wrIt 0 entI·y, mt er party es e ore a wrIt 0 possessIOn IS dies b~for~ the 

d th th " d' 'd f l!_ h £ cause IS ilis-execute ,01' e cause 0 erWlSe Ispose 0 accorcWlg to t e ore go- posed of. 

ing provisions, any money payable by the tenant may be paid by him, f3~:C.l04, 
his executor,or administrator, 01' by any person entitled to the estate 
under him, to the demandant, his executor 01' administrator, with the 
like effect as if both parties were living. 

SEC. 40. The writ of possession shall be issued in the name of How ,,:·it of 
-th .. I ddt . t th .. al t t th h . h posseSSIOn e ongma eman an -agams e orlgm, enan, oug mt er, or shall issue in 

-both are dead; and when executed, it shall inure to the use and bene- R~~. ~sio±, 
fit of the demandant, or whoever is then entitled to the premises § 40. 

under him, as if executed in the lifetime of the parties. 
SEC. 41. Either party may have a view by the jury of the place Either party 

. . if' h .. f th . . . d may have !L 
ill questIOn, 'ill t e OpllllOn 0 e court It IS necessary to a Just e- yiew by the 

,cisioll; the p'arty moving for it shall advance to the jury such sum as if.1: c.104, 
the court orders, to be taxed against the adverse party if the cause is § 41 • .. 
decided against him on the merits, or through his default. 

SEC. 42. If the demandant olaims an estate for life only in the Proee~dings if 
. d II d h £. !L life estate is premISeS, an pays a sum a owe to t e tenant or llllprovements, he, demanded, 

01' his executor,or administrator, at the termination of his estate, shall f4f' c. 104. 

be entitled to receive of the remainder man or reversioner, the value 
of such improvements, as they then exist; and have a lien therefor on 
the premises, as if they had been mortgaged for its payment, and miLY 
keep possession till it is paid; and if the parties cannot agree on the 
existing value, it may be settled as incase of the redemption of mort-
gaged real estate. . 

SEC. 43. When any person makes entry into lands, 01' tenements, If tenant is 

f hi h th t . . . th d h hI' ousted after owe e tenan ill possesslon, or ose un er w om e c alllls, sb: years p-os-

have been in actual possession for six years or more before such entry, ;~~~~~~~ fo;hn­
and withholds their possession from such tenant, he shall have a right ~~o~.e~~~~. 
to recover of him so entering, or of his executor, or administrator, in § 43. ' 

an action of assumpsit for money laid out and expended, the increased 
value of the premises by reason of the buildings and improvements 
made by the tenant, or those under whom he claims, to be ascertained 
by the principles hereinbefore provided; and these provisions shall ex-
tend to the grantee or' assignee of the tenant in dower and of any 
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CHAP. 104. other life estate; and a lien is hereby created on the premises in favor 
of such claim, to be enforced by an action commenced within one year 
after such entry; and it shall be no bar to such action, if the tenant, 
to avoid cost, yields to the superior title. 

Cases in which SEC •. 44. In all actions respecting lands or any interest therein, a 
defendant may ., d d .. b' h d b h d £ d-impench the title ee, offered ill eVIdence, may e nnpeac e y tee en ant .as 
~~~~~'s title obtained by fraud, where the grantor, if a party, could impeach it, if 
fJ: c.10!, the defendant has been in the open, peaceable, and adverse possession 

of the premises for twenty years. 
:u; tenant and SEC. 45. In all real and mixed actions in which the tenant proves 
hIS grantors· , 
hnve b~en in that he and those under whom he claims, have been in the open, noto-
possesslOn for- •• ' 
ty yenrs, no rious, adverse, and exclusIve possesslOn of the demanded premises, 
costs for 1'" £ . 1 £ 1! xt b £ th plaintiff. C aImmg ill ee snnp e, or lorty years ne e ore e commencement 
f4:: c. 10!, of the action, and the jury so find, the demandant shall recover no 

costs. 
Court may np- SEC: 46. The court may appoint a surveyor to run lines and make 
feOc\n::~~l~~s-. plans of lands demanded in a real or mixed action, on motion of either 
f4~: c. 104, party; and if, he is prevented by force, menaces, or fear, from per-

forming the duties assigned him, the court may issue a warrant to the 
sheriff, commanding him, with suitable aid, to cause s:uch opposition 
to be prevented; and in the execution of such warrant, he may exer­
cise all the power pertaining to his office as sheriff; and all persons 
refusing their aid when called for' by him shall be liable to the same 
penalties as in other like cases . 

... 
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