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REAL ACTIONS. ' ) [TITLE IX.

Crar. 104 and profits thereof, to be received by the demandant as tenant in
-common with the other owners of the estate.

Sec. 1.

oo o
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26.

28,

CHAPTER 104.
REAL ACTIONS.

Recovery of estates by writ of entry; mode of ‘servjce.

Demandant to declare on his own seizin, within twenty years, and disseizin
by tenant,

To set forth the estate he c]alms in the premses

Proof of seizin.

Demandant must have r:ght of entry; such richt not defeated by descent or
discontinuance.

Who may be considered a dlaSClZOl' stclmmer

If defendant has ousted demandant, he may be considered a disseizor, though
he claims less than a freehold.

Proof to entitle the demanclant to recover on trial,

. Joinder of demandants.

Demandant may recdver, on proof .of title.

Demandant may recover damages in the same action.

13,14, Estimation of rents and profits. Tenant not lizble for more than six
‘years, unless by set-off, '

Recovery of damarres against other persons.

Real actions not to abate by death or mtermnmuu-e of a party, but tried after
notice. .

Appointment of g—uardians, for minors.” Amendments.

Writs of possession to conform to the case; judgment conclusive against all
persons interested, who were notified.

Allowanee of costs, and stay of execution in snch cases.

Betterments allowed after six years possession.

The premises to be clearly defined -and described, in such action.

Tenant may consent.that. demandant may recover o speecified part; effect
thereof. '

Tenant may have betterments upon demurrer or defuult

Reguest of tenant for appraisal of improvements, and by dema.ndunt for
appraisal of the land; the jury to allow for no improv ements, except those
made by tenant, or those under whom he claims, and that were jndicious
and proper.

The difference between the appraised value of the land, when tenant entéred
“and the value of it with improvements, at the time of trial, to be taken for
the value of betterments. | )

Demandant may elect to abzmdon, and if 50, must give hond to tenant, to
.refnnd, if ousted by better title.

* Tenant allowed to ‘pay one-third the value of the l:md the first yenr, mterest
on the whole, and costs,
At the end of two years he may pay unother th1rd with interest.
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Sec. 23 And at the end of three years he may pay the balance, or the demandant Cgap, 104,
have his execution, and a lien on the premises, When exceution orwritof —
provision may issue.

80. Tenant’s remedy, if he is evicted.

31, If the demandant does not ubaudou he cannot have Wnt of possession, till he’
o pays for the improvements.

32, Restriction of the right to betterments.

33. Tenant not to commit waste after judgment against him.

34. Parties may agree as to value of improvements. - - .
85. Tenant mny propose a.sum at which the value may be estimated, Effect
thereof,

' 86. "Set-off of costs, against the upprm'secl valne of improvements, in certain cases.

3_7.‘ Jurors disqualified, if interested in similar questions.

38. 'What constitutes a possession aud improvement.

89. Proceedings, if either party dies before the cause is chsposed of

40. How writ of possession shall issue in such case.

41, " Either party may have a view by the jury.

42, Proceedings if a life estate is demanded.

43, If tenant is ousted atter six years possession, he may recover for his buildings
and improvements. The valne of improvements in such case to be esti-
mated, under the provisions of this chdpter.

44, Cases in which the defendant may impeach the plaintiff’s title deeds.

45, If tenant, and those under whom he claims, have been in posscssion forty
years, demandant to Tecover no costs. -

46, Court may appoint and protect surveyors.

Smc. 1. Any estate of freehold, in fee simple, fee ’éail, for life, Recovery of

or any term of years, may be recovared by a wrjit of entry; .and such ?,ifg,i‘éi;j AL

" writs, and the writ in action of dower, shall be served by attachment &f §ervice:

: . : R.S.c.104, §1.
and summons, or copy of the writ, on the deféndant, but if be is not § Jfe- 785.
in possession, the officer shall give the tenant in hand, or leave at his 17 Me. 219.

place of last ‘and usual abode, an attested copy of the writ; and if 02 Mo, 320,

the defendant is not an inhabitant of this state, the service on the Ry }a};‘é

tenant shall be sufficient nomce to the defendant, or the court may
order further notice.

Sec. 2. The demandant shall declare on his own seizin within Demaudant to

twenty years then last past, without naming any particular day, or gfglﬂ;glgf,‘l}m

averring a taking of the profits, and allege a disseizin by the tenant. ﬁ?dté],iiifém :
. Sgc. 3. He sha.ll set forth the estate he claims in the premises, B RS.c104 82 '
. whether in fee simple, fee tail, for Life, or for years; and if for life, g To Set forth

the estate h
then whether for-his own life or that of another ; but need not state )< estate he

. in the writ the origin of his title, or the deduction of it to himself; premisce. 453,
but; on apphcatlon of the tenant, the court may direct the demand- 50 dle.189.

ant to file an informal statement of his title, and its origin.

Sec. 4. He need not prove an actual enfry under his title; but proof ofseizin.
proof that he is entitled to such an estate in the premises as he claims, 5 ;& 10644
and that he has a right of entry therein, shall be sufficient proof of 35 Me- 520.
his seizin. -




762 REAL ACTIONS. [TITLE IX,
Cmap. 104.  Szc. 5. No such action shall be maintained, unless, at the time
Demandant - of commencing it, the demandant had such right of entry; and no

th
Irlll-lrlﬁt o?ve?ntry descent or dlscontlnuance shall defeat any right of entry for the

R.S.c.104,

¢ 104385 recovery of real estate.
Who may be Sec. 6. Every person alleged to be in possession of the premises
considered a . ) .. . .
disseizor. demanded in such writ, claiming any freehold therein, may be consid-

Disclaimer in

chateet bus ered a disseizor for the purpose of trying the right; but the defend-

ﬁf’ts_hég%i s 6. ant may plead in abatement, but not in bar, that he is not tenant of
{Me. 1t the freehold, or by a brief statement under. the general issue, filed
242 308, within the time allowed for pleas in abatement, unless by leave of
43 Me. 280,  court the time therefor is enlarged ; and he may show that he was

- 44 DMe, 47,

£9 Me, 102. - not n possession‘of the premises when the action was 'commenced,
and disclaim any right, title, or inferest therein, and proof of such
fact shall defeat the action; and if he claimed, or was in possession
- of only a part of the premises when the action was commenced, hs
shall describe such part in a statement, signed by him or his attorney
-and filed in the case, and may disclaim the residue; and if the facts
contained in such statement are proved on trial, the demandant shall
recover judgment for no more than such part.
If defendant Sgo. T. If the person in possession has actua]ly ousted the
ngnﬁi‘f‘fiﬁt he demandant, or withheld the possession, he may, at the demandant’s
maybe deemed election, be considered a disseizor for the purpose of trying the right,

disseizor.

gnfec 104,87 thongh he claims an estate therein less than a freehold.

Proof toentitle ~ SEC. 8. In the trial upon such writ, on the general issue, if the
the demandant 4o mandant proves thathe is entitled to such estate in the premises as
B.5.¢.104,88. 1 hag alleged, and had a right of entry therein when he commenced

Eh his action, he shall recover the premises, unless the tenant proves a
. " better title in himself. (a)- :

Joinder of Sec. 9. Persons claiming as tenants in common, Jomt tenants, or
g %’ifzg coparceners, may all, or any two or more, join in a suit for recovery
30Me. 354 - of Jands; or one may sue alone.

Demandant .Sgc. 10. The demandant may recover a specific part or undivid-

ﬁlﬁlﬁrfgg‘g}r ed portion of the premises to which he proves a title, though less

title. than he demanded.

R. S.c. 104 :

. : Sgc. 11. When a demandant recovers judgment in a writ of
e. .

Demandant DTy, he may therein recover damages for the rents and profits of

may recover .the premises from the time his title accrued subject to the hmlta,tlon

damages in the

Same gcgi(?g ‘herein ¢ontained; and for any destruction or wasté of the bmldmgs

S oor other property, for which the tenant is by law answerable.:
36 Mo, &0, Src. 12.  The rents and profits, for which the tenant is liable, is

Estimation of the clear annual value of the premises while he was in possession,
renis an . . . .
profits. after deductmo' all hwful taxes pzud by him, and the necessary and
R. S.c.104
s

. (a) 5 Me. 224; 12 Me. 346; 19 De. 383; 22 DMe, 312; 23 Me. 234; 27 Me. 357;. 31 Ble.
143, 306, 583; 83 Me. 855, 541; 88 Me. T8; 44 Me. 118; 50 Me. 62; 52 Me. 566 53 Me. -
2!5 35 Me, 546, )
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ordinary expenses of repairs, cu1t1mtmu the laud or collecting the Mﬁ

rents and profits.

Sec. 13. In estimating the rents and profits, the value of the Same subject.
use by the tenant of improvements made by himself, or those under & 13. R S.c.1048
Whom he claims, shall not be allowed to the demandant.

Skc. 14. The tenant shall not be Lable for the rents and profits Tenant not

liable for rents
for more time than six years, nor for waste or other damage commit- and profits
more than six

ted before that time, unless the rents and profits are allowed in set-off yeqrs, unless
to his claim for improvements. . lﬁv §Etc0f{04 ;
Sec. 15. Nothing herein contained shall plevent the demandant 1¢
Recm ery of

from mamtalmnﬂ an action for mesne profits, or for damage to the damases
premises, against any person except the tenant in a writ of entry, ;:f:g;g other
who has had possession of the premises, or is otherwise Lable to such X 5- ¢ 104, §

action. _
SEc. 16. No real action shall be abated by the death or inter- Real actions
not to abate by

marriage of either party after its entry in court; but the court shall death, but
ter notice. -
proceed to try and determine such action, after such: notice as- the RS e 104§

court orders has been duly served upon all interested in his estate, Me 197,
rsonall b hlication 1 23 Me. 234.
personally, or by publication in some newspaper. 39 Mo 17e.

- Sec. 17. In such case, if any heir is a minor, the court shall Appomtg;aeut
order notice to the guardian, and may appoint a guardian ad litem, if ‘f’;ﬁf‘,{mé‘“

necessary, and direct all necessary amendments in the forms of pro- ﬁm;“c‘hg’gffz
ceeding.

Sme. 18. If the demandant recovers _]udgment in any such case, Writs of pos-
session to con-
the court may order one or more writs of possession to issue, as are form to the

necessary, against all such as have been so notified, whether they ;{;f]?:n;‘;‘,ﬂ con-

appezued and defended or not; and such _]udcrment shall be conclu- f{lug“g 104§
sive on them.

Smo. 19. The prevailing party shall recover full costs in all such Allowance of

costs and sta;
cases, and the court may order one or more executions to be issued of o oention.

therefor agaimst the goods and estate of a deceased party in the hands iﬁl guch 104§
of his executor or administrator, or otherwise, according to the legal 1
rights and liabilities of the parhes, and may stay any such execuhon,
if the situation of the estate requires it. /
Sec. 20. When the demanded premises have been in the actual Betterments

possessmn of the tenant, or those under whom he claims, for six suc- six years pos-
ession.

S
cessive years or more, before commencement of the action, such ten- R S. c. 104,
20.
ant shall be allowed a compensatmn for the value of any buildings and § 15 Me. 373:

'1 M 393,

improvements on the premises, made by him, or those under whom he 23 A% 22-
claims, to be ascertained and adjusted as hereinafter provided. 28 Me.l193.

Sec. 21. In such action, the demanded premises shall be clearly The premises

ey 1 7 1 H ,. to be clearly
d_e.scrlbed in the declaration, otherwise the court may direct a non- [0 ¢ Geary,
suit. If the tenant, or person under whom he claims, has been in seribed insuch
possession of a tract of land lying in one body, for six years or more R.S.ec.104§21.

before the commencement of the action, and only part of it is
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dema.nded and the tenant alleges-that the demandant has as good a
title to the whole as to such part, he may request the jury to inquire -

.and decide that fact; and if they so find, they shall proceed no

Tenant may
consent that
demandant -
may recover 4
specified part;
effect thereof.
IR. S. c. 104,

§ 22.

Tenant may
have better-
ments

npon demur-
rer or default.
R. S.c.104,

§ 23,

farther; but the court shall enter judgment that the writ abate,

unless the declaration is amended so as to include the whole tract,

which the court may allow without costs.

Smc. 22. If the tenant enters notice on record in open court,
that the demandant may recover a specified part of the demanded
premises, by consent of the demandant judgment may be rendered
in his favor for such part, and for the tenant for the residue; but if
he does not consent, and recovers only such part, he shall recover no
costs, but the tenant shall recover his costs from the time of such
notice.

SEc. 23. The tenant shall have the benefit of the provisions in
the following sections as to the increased value of premises, when the -
cause is determined in favor of the demandant upon demurrer, default,
or by verdict, including all real actions brought by a reversioner or
remainder man, or his assigns, after the termination of a tena.ncy' n
dower, or any other life estate, against the assignee or grantee of the

" tenant of the life estate, or against his heirs or legal representatives.

Request of
either party for
appraisal of
improvements
and its effect.
R. S. c. 104,

§ 24,

Sgc. 24. The tenant may file a written claim to compensation
for buildings and improvements on the premises, and a request for an

estimation by the jury of the increased value of the premises, by
‘reason thereof; and the demandant may file a request, in writing,

that the jury would als& estimate what would haye been the value of
the premises, at the time of trial, if no buildings had been erected,

improvements made, or waste commltted both these estimates they
shall make, and state in their verdict; and the jury shall allow for

" no buildings or improvements, except those that they find were made

The difference
between the
appraised val-
ue of theland,
when tenant
entered, and
the trial to be
value of bet-
terments.

R. S. c. 104,

§ 25.

by the tenant, his grantor, or assignor, and were judicious and proper
under the circumstances of the case. A '

Src. 25. If the tenant, so claiming, alleges and proves that he,
and those under whom he claims, have had the premises in actual
possession for more than tweﬁty years prior to the commencement of
the action, the jury may find that fact; and in estimating the value
of the premises, if no buildings had been erected, or improvements
made thereon, they shall find, and state in their verdict, what was
the value of the premises when the tenant, or-thosg under whom he

- claims, first entered thereon.” The sum so found shall"be deemed the

estimated value of the premises; and in estimating the increased

‘value by reason of the buildings and improvements, the jury shall

find, and state in their verdict, the value of the premises at the time
of the trial, above their value when the tenant or those under whom
he claims, ﬁrst entered thereon; and the sum, so found and stated,
ghall be taken for the buildings and improvements.
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Sec. 26. If the demandant after such verdict, at the same, or a CHAP. 104.
subsequent térm of the court,if the cause is continued, makes his “;?ver&e:gm;lnd_
election on record to abandon the premises to the tenant at the value ant may elect
estimated by the jury, and files with the clerk for the use of the LTS
tenant a bond in the penal sum, of three times the estimated value 28 .
of the premises, with sureties approved by the court, conditioned to 11\&8 .
refund such estimated value, with interest, to the tenant, his heirs or 16 Me. 194.

assigns, if they are evicted from the land within twenty years by a %0 Me. 822,
title better than that of the demandant, then judgment shall be ren-

dered against the tenant for the sum so estimated by the j Jury, and

costs. ‘

SEc. 27.° At the end of one year, execution may issue for such Tenant al-
owed to pay.

sum, with one year’s interest thereon and costs, unless the tenant on{3 third the
value of the
has then deposited with the clerk of the court, or in his office for jana first year

the demandant’s use, one year’s interest of said sum, and one-third %“‘ISCZ“ISM
of the principal sum, and all the costs, if taxed and filed, and in that %27

case no execution shall issue at the time.
Sec. 28. If within two years after the rendition of judgment, At the end of

tw s, I
the tenant pays one year’s interest on the balance of the judgment mush pay Z .
due, and one-third of the original judgment, execution shall be fur- another third,
ther stayed; otherwise it may issue for two thirds of the OI‘lngZLl g,ss c. 104,

amount of the judgment and interest thereon.

Sme. 29. If the tenant, within three years after the rendition of Andat the end
of three years,
judgment, pays into the elerk’s office fhe remaining third and interest ne may pay

the balance,
thereon, having made the other payments as aforesaid, execution shall na effecs

never issue ; otherwise, it may for the third aforesaid and one year’s thereof. 104,
interest thereon; and the premises shall be held as security for the $29-
amount of the judgment, liable to be taken in execution for the
amount and interest, until sixty days after an execution might have
issued as aforesaid, notwithstanding any intermediate conveyance,
attachment, or seizure upon execution; and such execution may be
extended on said land or any part of it ; or it may be sold on execu-

- tion like an equity of redemptioﬁ and in-either case, subject to the
nght of redemptlon as in those cases. An execution or writ of pos-
session may issue at any time Wlthm three months after default of
payment by the tenant, in cases mentioned in “this and the two pre-
ceding sections, though it is more than a year after the rendition of
judgment. ’

Sec. 80. If the tenant or his heirs a,ré evicted by a better title Tenant's rem-
from the land so abandoned to him, and they notified the demandant 23,.f b
or his heirs to aid him in his defence against such title, they, their o 3. c. 104,
executors, or administrators, may recover back the money so pmd
with lawful interest, of said demandzmt or his representatives ; but if
no notice was given, the tenant, in an action against the -original
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'Crap. 104. demandant to recover the price paid for the premises, may show that
he was evicted by a title better than that of the demandant.

If démandant Sec. 81. When the demandant does not elect so to abandon.the

ban- . . . . ..
o ot o o; Premises, no writ of possession shall issue on his judgment, nor a new

have writ of
possession till action be sustained for the land, unless, within one year from the ren-

ggo%f;};elnﬂtl; dition thereof, he pays into the clerk’s office of the court, or to such
R.S.c.104, person as the court appoints, for the use of the tenant, the sum

A assessed for the buildings and improvements, with interest thereon.

" Restricionof  SEC. 32. Nothing contained in this chapter concerning rents and
%,‘;%t‘;‘r%',ﬁ‘é,f?s profits, or the estimate and allowance of the value of the buildings

$52-¢1%  and improvements, shall extend to any action between a mortgager
1Me.358.  and mortgagee, their heirs and assigns ; or to any case where the ten-

ant, or the person under whom he claims, entered into possession of
the premises and occupied under a contract with the owner, which
was known to the tenant when he entered.

* Tenantmotto  SEC. 33. No tenant, after judgment is entered against him for
2‘3{3,‘}‘;2‘;;2& the appraised value of the premises, shall unnecessarily cut wood,

acainst him. : . . .
FSeqos take away any timber, or make any strip or waste on the land, till

. 438 - the amount of such judgment is satisfied.
Parties may Sec. 34. When the parties agree that the value of the buildings

e of tf,)n and nnprovements on the land demanded, and the value of the land,

R% e j0s shall be ascertained by persons named on the record for that purpose,
§ 34, their estimate, as reported by them and recorded, shall be equal in
_ its effect to the verdict of a jury.

Tenant may Sec. 35. When the tenant, in any stage of such action, files a
- alho for statement in open court, consenting to a sim at which the buildings

emises and
ottorments. and improvements, and the value of the demanded premises, may be

ffg"tcﬂllgf"f estimated, if the demandant consents thereto, judgment shall be ren-
3% o dered accordingly, as if such sums had been found by verdict ; but if
: the demandant does not consent, and the jury does not reduce the

value of the buildings and improvements below the sum offered, nor

increase the value of the premises ahove the sum offered, he shall

recover no costs after such offer; but the tenant shall recover his .

"costs after such offer, and have judgment and execution therefor,
subject to the provisions of the following section.

Set-off of costs  SEC. 36. In all cases where the demandant does not abandon the
%"r’gxlrgigeﬁs premises to the tenant, the court may, on the written a.pphcaﬁon of
?'3?_ "¢ 1% oither party during the term when judgment is entered, order the
' costs recovered by the demandant to be set off against the appraised
value of the buildings and improvements on the land ; a record of
this order shall be made, and the court shall thereupon enter judg-

ment according as the balance is in favor of one party or the other.
ff‘ll;gfffdiif%gg}' Skc. 87. No person shall sit as a juror in the trial of a cause,
estedinsimilar when the value of buildings and 1mprovements made on the demand-

uestions,
B.Sca0y, ed premises, and the value of the premises, are to be estimated as
§ 1. . ;
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aforesaid, who, as propmetm or occupant is mtelested in o similar CHAP. 104.

question.
Sec. 88. A possession and improvement of land by a tenant are What consti-
tutes a posses-

within the provisions of this chapter, though a pertion of it is wood- sion nd

land and uncultivated, and though not Wholly surrounded by a fence, R ‘1%??13/53

or rendered inaccessible by other obstructions, if they have been open; ;ILEG‘QI:;
notonous, exclusive, and 'comporting with the usual manauement and '
improvement of a farm by its owner. C :

Sec. 89. After judgment has been rendered for the demandant Proceedm"s,

in either party
in a writ of entry, if either parby dies before a writ of possession is dies before the

) cause is dis-
‘executed, or the cause otherwise disposed of according to the forego- posed of.

ing provisions, any money payable by the tenant may be paid by him, 535_ & 1(_)4
his executor,-or administrator, or by any person entitled to the estate
under him, to the demandant, his executor or administrator, with the -
like effect as if both parties were living. :

Sec. 40. The writ of possession shall be issued in the name of How writ of
‘the original demandant against the original tenant, though either, or shal e in
“both are dead; and when executed, it shall inure to the use and bene- 5%, o104,
fit of the demandant, or whoever is then entitled to the premises § 40.
-under him, as if executed in the lifetime of the partles

Sec. 41.- - Either pmty may have a view by the jury of the place Eger Jparty
_in question, if in the opinion of the court it is necessary: to a just de- mw by the
. cision ; the party moving for it shall advance to the jury such sum asg S e 104,
the court orders, to be taxed against the adverse party if the cause is § 4.

- decided against him on the merits, or throucrh his default.

Skc. 42. If the demandant claims an estate for life only in the Proceedings if
a life estate is
premises, and pays a sum allowed to the tenant for improvements, he, demanded,
or his éxecutor, or administrator, at the termination of his estate, shall &ZS_ c. 104,
be entitled to receive of the remainder man or reversioner, the value
of such 1mprove1nents, as they then exist; and have a lien therefor on
the premlses, as if they had been mortgaged for its payment, and may
Leep possession till it is paid; and if the parties cannot agree on the
: existing value, it may he settled as in case of the redemption of mort-
. gaged real estate.

Sec. 43. When any person makes entry into lands, or tenements, If tenant is
. ousted aftcr
of which the tenant in possessmn, or those under whom he claims, six years pos-
have been in actual possession for six years or more before such entry, SeSsion, may

recover for im-
“and Wltbholds their possession from such tenant, he shall have a mght provements,

- to recover of him so entering, or of his executor, or administrator, in §4§ o 10%
~an action of assumpsit for money laid out and expended, the mcreased

value of the premises by reason of the buildings and improvements

made by the tenant, or those under whom he claims, to be ascertained

by the principles herembefore provided ; and these provisions shall ex-

~ tend to the grantee or-assignee of the tenant in dower and of any
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Crap. 104. other life estate; and a lien is hereby created on the premises in favor
of such claim, to be enforced by an action commenced within one year
after such entry; and it shall be no bar to such action, if the tenant,
to avoid cost, yields to the superior title.

Gases in which Skc. 44. In all actions respecting lands or any interest therein, a
mel;;luc? the  title deed, offered in evidence, may be impeached by the defendant as

RIOIAGI'S 02 htained by fraud, where the grantor, if & party, could impeach it, if

?;if_' ¢-104  the defendant has been in the open, pea,cea.ble, and adverse possessmn
of the premises for twenty years.
If tenant and  Qpg, 45. In all real and mixed actions, in which the tenant proves

his grantors

gﬂ:e gqen itt"l that he and those under Whom he claims, have been in the 0pen, noto-
05Session 1or-

1 years, no rious, adverse, and exclusive possession of the demanded premises,

costs for

plaintiff, claiming in fee simple, for forty years next before the commencement
50104 of the actnon, and the jury so find, the demandant shall recover no
costs.

Court moy ap-  SEC. 46. The court may appoint a surveyor to run ]mes zmd make
Pt and oo plans of lands demanded in a real or mixed action, on motion of either
? o104 pa1ty, and if he is prevented by force, menaces, or fear, from per-
forming the duties assigned him, the court may issue a warrant to the
shemﬂ’ commandmg him, with smta.ble aid, to cause such opposition
to be prevented ; and in the execution of such warrant, he may exer-
cise all the power pertaining to his office as sheriff; and all persons
refusing their aid when called for' by lum sha]l be hable to the same

penaltles as in othel like cases.
.=
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