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702 AMORTGAGES OF REAL ESTATE. [rrILE IX

CHAPTER 90.
' MORTGAGES OF REAL ESTATE.

How mortgages of renl estate are made.
Mortgagee may enter before breach, unless otherwise agreed.
Modes of obtaining possession for foreclosure,

Sec.

Foreclosced in three years.
Mode of foreclosing without taking possession.
Morigager may redeem within three years.

I R

Form of declaring in a snit to obtain possession on mortgage. Conditional
Judvment and judgment as at common Iaw, in certam cases,
8. TForm of conditional judgment ; ahd when to be paid; form of judgment When
condition is for some act other than payment of money,
9, Jndgment for defendant, if nothing be due. ’
10.. Action for foreclosure by executor or administrator.
11. Mortgages to be assets in the hands of administrators, who are to heselzed to
the use of heirs, and when paid they may give discharges.
12. Against whom action on a mortgage shall be bronght.
18. Procecdings in equity to redeem a mortgage.
14. Proceedings when the amount due on 2 mortgage has been p:iid or tendered
’ and when not. .
15, Courtsto order notice, if mortgageeis out of the state, Remedy of innocent
assignee, in case of frandulent mortgage. ;
. 16. Provisions for redemption when the mortgagee is ont of the state. - k
17; Limitation of such bill in equity. :
18. Cour: may allow gther persons joined as defendants, and notified.
19. Award of execution on decree of court.
20. - Deduction of rents and profits from the sum brought into court for redemp-
. tiom. o ' i ‘
21, State treasurer may discharge or foreclose mortgages made or assigned to the
state. )
Bill in equity for redemption may be filed against the state.
Where to be filed, and proeeedings thereon.

(S
& 15

Y]
-

On decease of o person entitled to redeem, his administrator or heir may re-

deem.

R

Tender may be made to gnardian of mortgagee, if under gnardianship.
How mortgages may be diseharged.

bl

Redemption of mortgaged estate frompu.rchaser of the egnity of redemption.
Writ of entry against 2 mortgagee in possession after mortgage paid, and
before foreclosure perfected.

119 Dt
&

x

- Sec. 1. Mortgages of real estate, mentioned in this chapter;
ow mort-

gages of real include those made in the usual form, in which the condition is set
estate are

made, o forth in the deed, and those made by a conveyance appearing on its
* R, 8, e 90, 3 .
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face to be ’&bSOIUfie, with a separate instrument of defeasance Cmar. 90.
executed at the same time or as part of the same transaction. (@) »

Sec. 2. Any morto-ao‘ee, or person claiming under him, may Mortzagee
may enter be-

enter on the premises, or recover possession thereof before a breach fore breach,
1unless other-
of the condition of the mortgage, when there is no agreement fo the wise agreed,

contrary; but in such case, if the debt is afterwards paid or the R.5.¢.90,§2.
mortgage redeemed, the amount of the clear rents and profits, from

the time of the entry, shall be accounted for, and deducted ﬁom the

amount due on the mortgage.. (%) -

SEo. 3. After breach of the condition, if the mortgagee, or any Modes of ob-
: ng pos-
one claiming under him, desires to obtain possessmn of the premises sessmn -l

for the purpose of foreclyosure, he may proceed in either of the fol- R 0% o

lowing ways, viz: (¢)

First—He may commence an action at law and obtain possession
under a writ of possession issued on the judgment in the action, as
provided in the eighth section, duly executed by an officer. An
abstract of such writ, stating the time of obtaining possession, certi-
fied by the clerk, shall be recorded in the registry of deeds of the
district in which the estate is, within thirty days after possession
obtained. (d)

Second.——He may enter possession, and hold the same by consent

" in writing of the mortgager, or the person holding under him. (e)

Third —He may enter peaceably and openly, if not opposed In R.S.c.125,§8.
‘the presence of two witnesses and take possession of the premises ; 1849, c. 105,
and a certificate of the fact and tinfe of such entry shall be made,
signed, and sworn to by such witnesses before a justice of the peace;

‘and such written consent and certificate shall be recorded in each
registry of deeds in which the mortgage is or by law ought to be
recorded, within thirty days next after the entry is made. (f) '

Sec. 4. Possession obtained in either of these three modes, and Toreclosure in

continued for the three following years, shall forever foreclose the }?2”2‘*95‘5?2

right of redemption. (g)

(a) What constitutes 2 mortgage. 2 1le.132; 5 e, 87; 8 De. 246; 10 DMe. 197; 12
Dle. 346; 18 Me, 104; 21 Me. 199, o3 Me 234; 24 Me. 185; 27 Me. 931 32 Me. 143 36
Me. 119 38 Me. 447; 40 DMe. 381; 43 Me. 871, 565; 44 DMe. 286; 49 Me. 36 479; 47 Me
9, 23 50 Me. 96, 171 248; 53 Me 9, 463; 52 Me 8 55 Me. 385, 895.

(b) Rl“’ht: of parties; 2 Me. 132, 178, 822, 387; aMe 89; 14 DMMe, 182; 15 NMe. 306; 18
Me. 104; 19 Me. 53, 99, 430; 21 Me "40 465, 499, 20 Me. 111 24 Me. 403; 25 Me. "09
243, 341 27 Me. 531 ‘79 Me 115, 160; 30 Me 367; 31 Me. 247; 3’1 e, 38; 34 AMe. 89, 187;
35 Me. 50, 918, 547; 36 le. 115, 978, 436; 40 Me. 247; 41 Me. 100, 948; 49 Be. 182; 44
Ae. 118; 49 Me 90 386, 412; 47 \Ie 507; 49 Me, 427; 50 Me. 161, 447, 455; 51 DMe. 40;
52 Me. 102, 115, 1‘78 180 400, 55 Me. 49& 520.

Transfers of mortmwes, 2 DMe. 8322; 5 le. 272 ; 8 Me. 278; 23 DMe. 345; 24 Me. 185; 2T
Me. 237; 31 Me. 306; 37 e, 197; 41 Me, 221; 44 Me, 286; 46 Dle, 436, 445; 50 Me. 171;
51 Me. 1‘71 52 Be. 189 ,

(c) 18 e, 190; 21 Me, 196; 23 Me. 255 24 Ile. laa 35 Dle. 556; 40 Dle. 515; 42 Me,

; 48 Me. 61; 49 Me, 260, 319, 51 DMe. 380. e

(d) 27 MMe. "37 33 1le. 197 34 DMe. 166; 35 DMe, 547; 45 DMe. 447; 51 Dle. 393; 52 Me,

466; 55 AMe: 520; 56Me9 T '

() 28 Me. 336; 29 Me. 56; 33 Me 363, 38 Me. 548; 41 Me. 69.
(f) 4 Me. 495; 37 Me. 386; 4T Me. 293; 50 DMe, 473; 52 Me. 132.
(g) 3 Me. 260; 7 DMe. 31; 23 Me, 25; 24 Me, 155; 37 Me. 336; 42 Me. 182,
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Mode of fore-

closing with-

MORTGAGES OF REAL ESTATE. ' [TITLE IX.

SEc. 5. If after breach of the condition, the mortgagee, or any
person claiming under him, is not desirous of taking and holding

outtaking pos- possession of the premises, he may proceed for the purpose of f01e-

session.
R. S. ¢. 90,§ 5.

25 Me. 888.

35 Me. 256, 548;
45 Me, 90, 447
46 Me: 270, 438.
493e,102, 875,

53 Me, T1.
55 Me. 543,

Mortgaser

- may redeem:

tithin three
years.

R. S., e. 90,§ 6.
20 e, 269.

36 Me. 50,

Form of de-
claving in a
suit to obtain
Ppossession on

mortgage, &c.

R, 8,¢, 90,81,
9 e, 322,

13 Me. 182,

14 Me, 298,

17 Me, 487.

19 Me, 974, 363.

23 1le, 127.
43 DMe. 182,
53 Ae. 71.

Form of eon- -

dition juds-

ment, and
when to be
paid.

RS, 0 008

1862 c. 199.

385 DMe. 547, 556.

53 Me. T1.

closure in either of the following modes: .
First~—He may give public notice in a newspaper printed in the

_county where the premises are situated, if any, or if not, in the state

paper, three weeks successively, of his claim by mortgage on such

‘real estate, describing the premises intelligibly, and naming the date

of the mortgage, and that the condition in it is broken, by reason
whereof he claims a foreclosure; and cause a copy of such printed
notice, and the name and date of the newspaper in which it was last
published, to be recorded in each registry of deeds in which the

- mortgage deed is or by law ought to be recorded, within thirty days

after such last publication.

Second.—He may cause an attested copy of such notice to be
served on the mortgager or his assignee, if he lives in this state, by
the sheriff ‘or his deputy of the same county, by delivering it to him
in hand or leaving it at his place of last and usual abode ; and cause
the original notice and the sheriff’s return thereon to be recorded within

. thirty days after such service as aforesaid; and in all cases the cer-

tificate of the register of deeds.shall:be prima facie evidence of the
fact of ‘such entry, notwe, publication  of foreclosure, and of the
shenﬂ"s retirn. ~ .

SEc. 6. The mortgager, or person claiming under him, may
redeem. the mortgag®d  premises within three years next after the
first publication, or the service of the notice mentioned in the pre-
ceding section, and if not so-redeemed hlS right of redemptlon shall
be forever foreclosed.

SEc. T.. The mortgagee, or person claiming under him, in an
action for possession, may declare on his own seizin, in a writ of
entry, without naming the mortgage or assignment; and if it appears
on default, demurrer, verdict or otherwise, that the plaintiff is enti-
tled to the possession of the premises for breach of the condition of
the mortaane, the court shall; on the motion of either party, award
the conditional Judgment hereinafter mentioned, unless it appears

that the tenant is not the mortgager, or a person claiming under him,

and in that case, judgment may be entered as at common law, unless
the plaintiff consents to the entry of a conditional judgment. ,

Sec. 8. The conditional judgment shall be that, if the mort- -
gager, his heirs, executor or administrator, pay the sum the court

- adjudges to be due and payable, with interest, within two months

from the time of judgment, and shall also pay such other sums as the
court adjudges to be thereafter payable, within two months from the
time they fall due, no writ of possession shall issue and the mortgage
shall be void; otherwise it shall issue in due form of law, upon the
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first failure to pay according to said judgment. When the condition Cmar. 90.
is for doing some other act than the payment of money, the court ™
may vary the conditional judgment as the circumstances requive;
and the writ of possession shall issue, if the terms of the conditional
judgment are not complied with within the two months.

he ] .. R Judgment if
. -SEc. 9. If it appears that nothing is due on the mortgage, judg- notiing due.

ment shall be rendered for the defendant and for his costs, and he 548 %230 289
shall hold the land discharged of the mortgage.: ) : 81 Me. 392,

. W : * e Imine- > him. ig Action for
Smc. 10. - When a mortgagee, or person claiming under him, js petion for by

dead, the same proceedings to foreclose the mortgage may be had by %t’groé'ag%m’r.
his executor or administrator, declaring on the seizin of the deceased §i0."5"' ’

as he might have had if living. -, - °

Sec. 11. Lands mortgaged to secure the payment of debts or Mortzages to

the performance of any collateral engagement, and the debts 'so se- hands of ad- |
E . - ; : o . 1 . 1. ministrators,
cured, on the decease of the mortgagee, or person claiming under him, and when paid

shall be assets in the hands of his executors or administrators; -and %’:&ﬂ;ﬂsme
they shall have the control of them as of a personal pledge; and when £ S.¢ ‘1’39§ .

they vecover seizin and possession thereof, it shall be to the use of the §(13 ﬁg ;’;82
bl . SU2a

widow and heirs, or devisees, or creditors of the deceased, as the case 51 Me. 121.
may be; and when redeemed, they may receive the money, and give '
effectual discharges therefor, and releases of the mortgaged premises.

Sec. 12.  An action on a morfgage deed may be brought against A‘;nmst whom
on ona
a person in possession of the mdrtga,cred prennses, and the mortga~ mortgage shanl
shall
ger, or person claiming under him, may, jin all cases, be Joined with L 2“;“;31 §19.

him as a cotenant, whether he then has any interest or not in ‘the }3 2 Zg?
premises; but he shall not be liable for costs, when he has no such

interest, and makes h1s dlsclzumer thereto upon the records of the

court. .

" Smc. 13, Any mortca.crer, or other person ha.vmg a nght to 1 re- P&OCEEGJD"S in

to re~
deem lands mortgaged, may demand of the mortgagee or person deem'tmort-‘

claiming under him a true account of the sum due on the’ mortgage, RS e00,413.
and of the rents and profits, and money expended in repairs and im- 831-1\[;,“381278
provements, if any; and if he unreasonably refuses or meglects to 33 2L 3%
render such account in writing, or, in any other way by his default 21 e %;2, s,
prevents the plaintiff from performing or tendering performance of 2¢ 4 Me. 207,
the condition' of the mortgage, he may bring his bill in equity for the 2 03 Me: 336.
1edempt10n of the morbga,ced premises within the time limited in sec- 3a Mej 3'{%:

tion six, and therein offer to pay the sum found to be equitably due,
or to perform any other condition, as the case may require ; and such
offer shall have the same force as a tender of payment or performance
before the commencement of the suit; and the bill shall be sustaimed

45
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Cmap. 90. without such tender, and thereupon he shall be entitled to judgment
for redemption and costs. (a)

avhien the Sec. 14. When the amount due on a mortgage has been paid or
amount due on
amortgagehas tendered to the mortgagee; or person claiming under him, hy the

heen p'ud or

tendered’; mortgager or the person claiming under.him, within the time so limit-

ghsencngg’ §11, ©d, he may have abill in equity for the redemption of the mortgaged
T Me. 81.

pie. 81 Dremises, and compel the mortgagee, or person claiming under him,
80 . 804, b.y a decree of the supreme judicial court, to relgaste to hlm all his
40 3. gs right and title therein; t'hough such mortgagee or his assignee has
" 52e, 560. Dever had actual possession of the premises for breach of the condi-
tion; or, without having made a tender before the commencement of
the suit, he may have his bill in the manner prescribed in section six-
teen, and the cause shall be fried in the same manner.
gggrcgslfg order Sec. 15. When the bill to redeem is brought before an actual en-
gagee is out of try for breach of the condition, and before payment or tender, if the
E‘&;i‘é‘?{::ﬂ? mortgagee, or the person claiming under him, is out of the state and
fﬁﬁfﬂ,‘fﬁem has not had actual notice, the court shall order proper notice to be
R.8,c. 905 13. given to him, and continue the cause as long as necessary. When 2
mortgage is allecred and proved to be fraudulent, in whole or in part,
~an innocent assignee of the mortgager, for a valuable consideration,
may file his hill within the time allowed to redeem, and be allowed to
redeem without a tender.
Provisions for . Sgg. 16.- When the mortgagee, or person claiming under him,

redemption
when themort- has commenced proceedings for foreclosure under the fifth section, if

fsctate. " He resides out of the state, or if his residence is unknown to the par-

B-8.c.90,§16. ty having the right to redeem, he may file his bill, as prescribed in
section thirteen, and pay at the same time to the clerk of the courts
the sum due, which payment shall have the same effect as a tender
before the suit; and the court shall order such notice to he given of

. the pendency of the suit, as they judge proper.

Limitation of ~ Sgc. 17. No bill in equity shall be brought for redemption of

sueh o bill in ; : .

equity. mortgaged premises, founded on a tender of payment or performance

%ﬁﬁ;%‘gfg’,ﬁ T of the condition made before the commencement of the suit, unless
within one year next after making such tender.

Cowrt may a- ~ ©EC. 18. In imy suit broughils for the redemption of mmtgacred

low other per-
sons joined as Premises, when it is necessary to the attainment of justice that any

fllgfdell‘l%%fﬁtgd other person, besides the defendant, claiming an interest in the prem-
R.S.c.90,§18. ises, should be made a party with the original defendant, on motion,
the court may order him to be served with an attested copy of the
bill amended in such manner as they may direct, and on his appear-

ance, the cause shall proceed as though he had been originally joined.
(a) 86 Me. 115; 38 Me, 328; 39 Me. 110; 41 Me. 921; 42 De, 246; 44 Me. 236; 46 e,

297, 438, 445, 490 48 1le. 108 49 Me, 364 50 Mle. 171, 239 51 Me 348; 52 Me 132,
403, 544, 53 e, 138 246, 391 4—_11 54 Me. 173 405; 55 Me. 133 56 1le, 155
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Szc. 19." The court, when a decree is made for the redemption of Cmap.- 90.

mortgaged lands, may award execution jointly or severally, as the Awmd of exe-

cution on de-
case requires; and for sums found due for rents and proﬁts over and cree of court,

jointly or sev-
above the sums reasonably expended in repamnrr and mcreasmg the {rony,

value of the estate redeemed. R.S.c.90,819.

SEc. 20. When any sum of money is brought into court in & suib Deduction of

ts and prof-
for 1edempt10n of mortgaged premlses, the cowrt may deduct there- i et

from such sum as the defendant is chargeable with on account of jmm Srongnt

‘ant - b H M . redemption.
rents and profits by him received, or costs awarded against him; and FFERPIPRo,

the person to whom a sum of money is tendered to redeem such ST 2e. 323
lands, if he receives a larger sum than he is enhtled to retain, shall ~
refund the excess.

2 ] . : - State treasurer
Sec. 21. When a mortgage is made or assigned to the state, the Ji discharge

treasurer may demand and receive the money due thereon, and dis- g{oﬁotfg}r%ie
charge it by his deed of release. After breach of the condition, he made to state,
may, in person or by his agent, make use of the like means for the ~ 8.e. 90,321,
purpose of foreclosure, which an individual mortgagee might, as pre-

scribéd in the third and fifth sections. ’ .
SEe. 22. If the treasurer of state, and’ the person applying to Bill in equity

. for redemp-

redeem any lands mortgaged to the state, disagree as to the sum due }:illmtll may bet
e '1"'41].115

thereon, such person may bring a bill in equity against the state for the s state.

the redemption thereof, in the supreme judicial court. ¢ 90,422

Sgc. 28. The court shall order notice to be served on the treas- ngltfrz to ggo_
urer of state in the usual form, and shall hear the cause, and decide ceedmcrs there-
what sum is due on said mortgage to the state, and award costs as s e 90.§ 24,
they may deem equitable ; and it shall be the duty of the treasurer to
accept the sum adjudged by the court to be due, and discharge the
mortgage.

Sgc. 24. -If a person entitled to redeem a mortgaged estate, or OB decease of

person entitled

to redeem an equity of redemption which has been sold on execution, -to redeem, his
? administrator

or the right to redeem such right, or the right to redeem lands set off or heir may
e-
on execution, dies without hzwmtr made a tender for that purpose,'a zldnfr:—n oat of

tender may be made and a bill for redemption commenced and pros- f,t,’;;e oy one
ecuted by his executor or administrator, heirs or devisees; and if the forhim. §94.
plaintiff in any such bill in equity dies pending the suit, it may be 1864, c. 238.
- prosecuted to final judgment by his heirs, devisees, or his executor or
administrator. When a mortgager resides out of the state, any person

may, in his behalf, tender to the holder of the mortgage the amount

due thereon; and it shall be as effectual as if made'by the mortgauer

Sgc. 25. When the mortgagee, or person holding under him, is Tender to

under gua,rdianshlp, a tender may be made to the guardlan, and he ;“Oii?é‘éé’f
shall receive the sum due on the mortgage; and upon receiving it,.or gfs‘il?,frﬂtuy
on performance of such other condition as the case requires, shall mortzage.

° R. S.¢.'90,§ 25..
execute a discharge of the mortgage.
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Crar. 90, Sgc. 26. In all cases, the mortgage may be discharged by the

How mortza- deed of release from the person authorized to discharge it, or by causing

%Scﬁ‘;’;,é’i satisfaction and payment under his hand to be entered in the margin

B Cony %8 of the record of such mortgage in the register’s office. (@)
172Me.360..  Sme. 27. If the purchaser of an equity of redemption, sold on ex-

Redemption of ecution, hag satisfied and paid to the mortgagee, or those claiming

morteaged es- ) .

tate ffom pur- under him, the sum due on the mortgage, the mortgager, or those
er of the ) . . . . o1 e

oquity of re-  claiming under him, having redeemed the equity of redemption within

gefgpglgg, sa7. one year after such sale, shall have a right to redeem such mortgaged

oMo 341. . estate of such purchaser, or any person claiming under him, within
7 Me. 102. the time and in the manner he might have redeemed it of the mort-

21 M. 104, . i s .

& i1\\IIe; 0. gagee if there had been no such sale made, and within such time
2 e, 4035, : )

5 1. 252, only. -

Writof entty - Sgg, 28. When the mortgagee or person claiming under him has
against mort- . . X

gagee in pos- taken possession of the mortgaged premises, and the debt secured hy -
session, after . . - ..

mortgage paid the mortgage is paid or released after condition broken and before

ab ‘ . . .
fod before  foreclosure perfected, the mortgager or person claiming under him

perfected,  may maintain a writ of entry to recover possession of said premises,
L N 13 - ’ . P P
" the same as if paid or released hefore condition broken.

(a) What constitutes o discharge; 6 1le. 259; 18 Me. 9; 24 le. 332, 427; 25 (e, 841,

458; 97 Me. 212; 81 Me. 892; 33 Me, 446; 30 De. 21; 44 Me. 104; 45 De. 90; 54 Me, 463

‘What does not; 17 Me. 869; 22 De. 85; 23 dle, 333; 29 dle. 448; 31 Me. 306; 34 DMe,
50, 209; &7 e, 11; 48 Me. 108; 49-Me. 416; 50 Me. 130, 1715 52 Me. 185; 56 Me. 135,
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