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CIIAP. 89. 

PETITIONS A.L'ID ACTIONS OF REVIEW. [TITLE IX. 

CHAPTER 89. 

PETITIONS L'ID ACTIONS OF REVIEW. 

PETITIONS FOR REVIEW. 

SEC. 1. Renews granted on petitions within three years after judgment, also in speeial" 

eases. 

2. Atto.:ney may sign the petition. Property may be attaehed thereon; notice 

how ordered and when returnable. 

3. How endenee diseovered pending the petition may be nsed at the hearing. 

4. Newly discovered endenee and the witnesses to prove it must be stated under 

oath in the petition. New eumulative endmct' admissible. 

5. A. justice of the court may grant a stay of exeention or a snpercedeas on 

filing a bond. 

SEcmiD REVIEW. 

SEC. 6. When and how a second review may be granted. 

A.CTIONS OF REVIEW. 

SEC. 7. Writs of renew issued and entered nt the first term in the county where jndg

ment rendered. Copies to be prodnced. 

8. What mit is to recite and how to be served. 

9. When original plaintiff is plaintiff in review, property mny be attached. 

10. When pleadings have been made, cause" tried on that issue; if not, on new 

pleadings. 
11. When plaintiff recovers greater sum, how judgment reudered. 

12. When a less sum, how judgment rendered. When wholly reversed, how ren-

dered; costs. .. 
13. In actions of replevin and set-off, plaintiff regarded as defendant. 

14. If jndgment is recovered OIJ. petition filed in one year, levy void, 

15, Party prevailing has costs; court may impose terms respecting them. 

Review, within SEC. 1. The supreme judicial court held by one justice, may 
three years af- t "'viI ti' . I din ti'ti' ~ rti·ti d tel' jnd!mlent gran one reVIew m Cl ac ons, mc u g pe ons lor pa on, an 
and in ~ecini for certiorari, and proceedings fot the location of lands reserved for 
cases. 
R ~. c. 89, § 1. public uses, when judgment has been rendered in any judicial tribunal, 
186_. c. 93. if . . h J! • d . hin hr f h . 
24 Me. 168. petition t erelor 18 presente mt t ee years a ter t e rendition 
27 Me. 536. f . d d' h 'al ~ II' ( ) 39 Me. 169. 0 JU gment, an m t e speCl. cases 10 owmg: a 
Renew grant- Fi1·st.-When a petition for review of an action defaulted without 
ed in three • d 'thin thr aft ffi h' h years after de- appearance, 18 presente m ee years " er an 0 cer avmg t e 
:~~~ ~~!: execution issued on the judgment therein demands its payment of the 
~~fu!ft ~~~f defendant or his legal representative. 
out appear- Second.-When the petitioner shows that a witness testified falsely 
i~i:: c. 40, § 1. to material facts against him in the trial of the action, whereby he 
33 Me. 585. • d d h bl h f: I . b h . 42 Me. 569. was surprIse ,an was t en una e to prove tea Slty, ut as sroce 
RpeVlty'e~ if the discovered evidence, which with that before known, is sufficient proof 

ar 18 sur-
prised by per- " 
jured testimo- (a) 1 Me. 322; 3 Me. 92; 4 Me. 58, 534; 6Me. 412, J78; 8 Me. 211; 19 Me. 107, 250; 

24 Me. 166; 37 Me. 536; 33 Me. 233, 585. 
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in the opinion of the COUl't, that the testimony was false; or if the CHAP. 89. 

witness has been convicted of perjury therefor. ~rd~'i~~e:-: 
Tld1·d.-On the petition of a party in illterest who was not a ers 'proof of 

• • pet;)UTY. 
party to the record, settinO' forth the fact of such rnterest, and upon 1859, e. 94-, § 1, 

filing a bond with su:fficie~ surety or sureties, approved by the pre- ~ ~~: ~~:. 
siding judge, to seCUl'e the party of record against any judgment ~~!fe~ ~;. 
recovered by the defendant in review. < party-in inter

est and not of 
F01t1·th.-When a judgment has been rendered on the report of record, on fil-

. . £ db ruI f d I tt' in 0' bond for referees, ill an action re eITe yeo COUl't, an ot leI' ma ers rn co~ts. 
dispute betweeIi- the parties were included in the rule of reference. 1859: c. ?<1, § 3. 

. • Renew III case 
The depositions used before the referees may be used on the heanng action and all 

f h . . d if .. d th b d ttL other matters o suc petition, an reVlew IS grante, ey may e use - a ue are referred 

trial; and all matters embraced in the rule of reference, although ~~~~;~~ent 
not wholly contained in the writ shall be included and tried in review. What e,idence . may be used 

Fift7~.-When a material amendment of the declaration is made la8t6~~e trinl
07

' 
OJ, c. 1 • 

after the entry of the action, without actual notice thereof to the Renew when 

defendant, and J'udgment is rendered on default, a review may be tti~e <l:eclarll- d on IS amen -
granted before execution of final process in the action, or within ed ,nthout no-

. . tice to defend-
three years thereafter. . ant. 

0' t7 In ti d' ti £ rty' f h t 1862, c. 133. 
DZX It.- cases men one ill sec on 0 -rune 0 c ap er Review in 

seventy-six cases in c. 76, 
• Q 49. 

8event7~.-.A. review may be granted in any case where it appears i863'9C• 200, 

'that justice has not been done, through fraud, accident, mistake or ~e~;;' 3.:nthin 
misfortune; and that a further hearing would be just and equitable, if ~!I~!nej\~~tice 
a petition therefor is presented to i!he COUl't within six years after was not done, . ~~~~ 
Judgment. cident or mis-

Eight7~.-.A.ny defendant in the original judgment may petition in i~~~; c. 16<1 • 

. the name of all, by furnishing to each of his co-defendants requiring R42 ~e. 5
b
69. . eVlew yone 

it, such security against all liability therefrom as the court deems defendant in 
. bl d . . . name of all, 

reason a e; an the COUl't, on motion of any orwmal co-defendant on ghing se-

h II . h 't' . t f th 0 din cmity to the S a reqUlre suc SeCUl'l y rn any sage 0 e procee gs. others. 

SEC. 2. A petition for review may be signed by the petitioner's 116trec:~8.S'§ 5, 

attorney when the facts therein stated are known to him, and the W1lCn att~r-

t'ti . f h .... ney may SIgn. pe 1 oner IS out 0 testate at the tlffie of filing It; property may p~tition. Prop-

be attached thereon as on a writ, and notice thereon may be ordered ;h~cb:l J~re. 
. ty tm: bl . L h L' d on Notice ill any COlm ,re 'na e ill tue county were tue JU gment was ho~1' order~d 

rendered, and it must be given accordingly. ~~~:b~~~ re- . 

SEC. 3. When a petitioner discovers new and· important testimony R. S. c. 89, ~ 2. 
• L •• 1864, c.268, §.1. 

urmg tue pendency of his petItion, he may avail himself of it at the 1869, c. 66. -

h . b . . th f h d £ d 6 Me. 412. . earrng y servmg notice ereo on tea verse party oUl'teen ays 36 Me. 9. 

at least before COUl't, stating the names of the witnesses, and in sub~ ~~:O~~~~dnce 
stance what he expects to prove by them. penti_dinti: g the pe on may 

SEC. 4. When the discovery of new evidence is alleO'ed in the be u~ed at the 
o hcannO'. 

petition, the names of the witnesses to prove it, and wh3it each is 1861 c.
e
42, 

expected to testify, must be stated lillder oath. Newly discovered ~~dl~n~:~-
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aIIAP. 89. cumulative evidence is admissible, and shall have the same effect as 
and the "it- other newly discovered evidence. (a) 
nesses to pro>e S 5 0 .. f ti·ti fi' ., f 
it, mnst be EC.. n presentation 0 a pe on or reVIew, any Justice 0 
stated on oatb t . t tim . t' t ti th' d' in the petition, cour may ill erm e, or ill vaca lon, s ay execu on on e JU g-
~,~:e~~m~~~;, ment complained of, or grant a supersedeas, upon a bond filed with 
admissible,. 3 sureties approved by him, or by such person as he appoints~ in double 
R. s. c. 89" , -d' . . 
1858, c. 40, § 2, the amount of the damages an costs, conditioned to pay saId amount 
t1i~~~~~.~~ay.if the petition is denied, or the amount of the final judgment on 
grant ~tny of review, if it is granted, with interest thereon at the rate of twelve 
exccntion or . 
supersedeas on per cent. from the date of the bond to the time of final judgment. 
filing a llond, 
R_ S. c. 89 § 4. SECOND REVIEW. 
47 Me. 435. 

When and how S 6 Ad' b d ti· . iiI d ·thin second renew EC.. secon reVIew may e grante on ape tion e m 
~~y he grant- three years ·after judgment on the first, when the court thinks justice 
1858, c. 40, § 3. manifestly requires it; and on such terms as it imposes; but no second 
1861 c. 56. • • •• 

reVIew shall be granted except by the full court, ill a case ill. which 
mOre than one verdict ·has been rendered against the petitioner. 

ACTIONS Ol" REVIEW; 

)V11t of review SEC. 7. When a review is a matter of right as provided by sec-
ISsued and en- ti fi f h . h h d . . . f 
tered at first on our 0 c apter mg ty-two, or w en grante on petition, a wnt 0 

term, in the • hall b' d d th tri I t k 1 .' th .. di 'al county whcre reVIew s e ISsue , an e a a -e place ill e supreme JU CI· 
~~~~eD~~;~~ court in the county in which the judgment was rendered. It shall be 
to beproduc~~. entered at the next term after the review is granted, unless leave is 
R. S. c. 89, § o. 
1 Me. 399. . granted to enter it at .. the secqnd term; and the plaintiff in review 

sha.]] produce and file an attested copy of the mit, judgment, proceecl
ings, and depositions, or their originals, in the former suit. 

WbatWl'itis SEC. 8. In the writ of review, it shall be sufficient to describe the 
to recite and 'd . . . h 
how to be former action and judgment so as to 1 entify It. The wrIt s all con-
R,rS~~: 89, § 6, tain a summons to appear and answer to the plaintiff in review, and it 

may be served as other writs, and when the party is not an inhabitant 
of or found within the state, it may be served on his attorney in the 
original suit. 

~en'ff°r!ginal SEC 9. When the original plaintiff is plaintiff in review, the prop-
plalUti 15 

p!aintiff in re- erty of the defendant may be attached, as it might have been in the 
VICW, property " l' d h' fi f th 't b . d din] b may be at- orlgma SUlt, an t e orm 0 e wn e vane accor g y ; ut no 
if.e~~~: 89, § 7. attachment made, or bail taken in the original action, shall be holden 

to satisfy the judgment on review . 
. SEC. 10. The proper pleadings shall be made on review, when no 

~se~~ietd;en issue had been joined before judgment in the original action; when 
~~~e~ria::t issue has been so joined, the cause shall be tried thereon; but runend
issue,]ifn<;lt on ments, blief statements, and other issues, may be made by leave of 
new p eadmgs. 
R. S. c, 89,§ 8. COurt, and the cause may be tried and disposed of as if it were an 

original suit. 

(a) 44 Me. 65; 50 Me. 118; 53 Me. 355; 56 Me. 046. 
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SEC. 11. Judgment in the suit reviewed, shall be given without CHAP. 89. 
regard to the former J'udgment, except as follows. When the origi- When plaintifft " recoyers !!rea -
nal plaintiff recovers a greater sum than he did by the first judg- er sum, j;!dg

ment, how 
ment as debt or damage, he shall have judgment therefor, or for so rendered. 

h th f . t' fl' d d £ t . R. S. c. 89, ~ 9. muc ereo as remams unsa IS e ,an or cos s on reVIew. 38 Me. 112, 

SEC. 12. When the sum first recovered is reduced, the original Wfi hten sum d rs recoyere 
defendant shall have judgment for the difference, with costs, on the is red."ced, 

. '. d h b . fi d . d how Judgment reVIew; and if the former JU gment as not een satls e ,one JU g- is reudered. 
. d" d When wholly ment may be set off agamst the other, an executIOn be Issue for reycrsed, how 

the balance. When the originaL judgment is wholly reverse4 judg- c~~~:.red. 
ment shall be entered in review for the amount of the former judv- R. s. c. 89, § 10. 

, <:> 1864, c. 268, 
ment, and costs, with interest thereon, and for such further sum as §§ j,3~ __ 
h ilin

· db' I ' . 1 11 e ~nn. t e preva g party woul ave been entlt ed to recover as costs ill 2111e. 397. 

th .. al t' if' th .. f th . t' "t 38 1I1e. 112. e orlgm 'ac lOn, ,ill e op1llIon 0 e court, JUS ICe reqUIres I • 47 Me. 435.525. 

In h if h .. I' d t . 'd 't hall b 48 Me 287 suc case, t e orrgma JU gmen remaIns unpal ,I s.' e ., 
cancelled by a set-off entered of record, in the judgment on review, 
and execution shall issue for the balance only, otherwise for the 
amount of the latter judgment. 

SEC. 13. When actions of replevin, and actions in which a claim In actions of 
• '. reple\in and 
ill set-off was filed, are reVIewed, the defendant shall be regarded as set-off, plain-
. . th . ti' fl' iff ~. th d tiff re"ardecl 
ill e POSI on 0 a p amt ,so Lar as It respects e amages as defendant 
awarded to him. . R. S. e. 89, § 11. 

SEC. 14·. If, on a petition for review, commenced within one year If jndgment 

f• t" d th .. I' d . I . d I is reversed on a ocr an execu Ion ISsue on e orrgma JU gment IS eVIe on rea petition filed 

estate, such judgment is finally re~rscd, the levy' is void. Wle'thriln one
O

' d y a, evyv 1 • 

SEC. 15. In all actions of review the party prevailing recovers 1864. e.~6~,§ 4. 
47 Me. n~n. 

costs, and shall also recover the costs to which he would have been Party preyail-

t 'tl d if h h d il d' h .. I . un! h inO' has costs' en lee a preva e ill t e orrgma actIon, ess t e court eo'j'm may ~_ 

otherwise order; but the coUrt granting a review, may impose terms ¥~s~e~~ 
respecting costs. them. ~ 

R. S. e. 89, § L. 
1864, c. 268,§ 2. 
111Ic.155. 
2 Me. 397. 
40 Me. 331. 
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