
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



\ 

THE ." 

REVISED STATUTES 
OF THE · . , 

STATE OF MAINE, 
PA,.SSED JANUARY 25. 1871; 

TO WHICH ARE PREFIXED 

THE CONSTITUTIONS 

OF THE 

UNITED STATES ilTD OF. THE STATE OF MAINE: 

WITH AN APPENDIX. 

BY AUTHORITY OF THELEGISL.!.TURE .. 

PORTLAND: 

PUBLISHED BY BAILEY & NOYES. 

------------------~----~----------------~! 



TITLE IX.] ACTIONS BY OR AGAINST EXECUTORS Al.'b ADMINISTRATORS. 689 

SEC. 

CHAPTER 87~ 
ACTIONS BY OR AGAINST EXECUTORS .A..L'ID ADlIIINISTRATORS. 

1. 

2. 

3. 

4. 

5. 

6. 

7. 
, S. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 
18. 

Executors nud administrators, writs and executions against them, how issued. 

Executors "and administrators, executions for costs against them, how issued. 

Executions against deceased returned unsatisfi.ed, proceedings. 

Administrators de bonis non may prosecute and defend snits as nuyother; 

may sue judgment recovered by deceased. 

Executor or administrator ceasing to be such after jndgment, scire facias may 

issue against administrator de bonis non. 

Writs of error by or against administrators de bonis non. 

When an only party to an, action dies, proceedings. 

Actions surviving enumerated, may he prosecuted or defended by execntor or 

administrator. 
Actual damages only rec!lverable in actions of tort; goods in replevin returneel 

not as assets. 
When one of several plaintiffs or defendants dies, his executor or administrator 

mny prosecute or defend jointly with survivors; and joint judgmeut ren

dered; and if there are survivors on hoth sides, they may be witnesses. 

Action against execntor or administrator not maintainable unless demanded, 

thirty days prior thereto, and brought within two years. 

Not ~ompeUed to defend within one year after appointment; exceptions. 

No snit after four years from notice of appointment; exceptions, 

When action does not accme within four years, claim to be :filed; proceed-

ings. 
Estate liable for such claims, how suits sustained on them. 
When such claims not filed, only remedy is against heirs nud devisees. 

Limitation of actions against adminish'ators de bonis non. 

Limitation of actions against administrators de honis non, when no notice by 
first administrator. 

19. Limitation of actions not applicable to actions for legacies; liability for un

faithful administration on administration bond. 
20. How'an execution may issue after creditOlJs decease. 

21. What such execution shall set forth, and to what uses property levied on shall 
be held. 

CHAP. 87. 

S 1 W 't d " d' . Writs andexe-
EC.. 1'1 S an executions agamst executors an administra- cutions 

t r t r hi h h all liabl d uO'ainst execu-ors lor cos ,s, lor w c t ey are not person y e, an for debts t~rs and ad-

due from the deceased, run against his goods and estate 'iri. their =~;~~~ses_ 
hands. (a) "tute ill their 

hands. 
SEC. 2. Executions for costs shall run against the goods and R. S. C',87, § 1. 

t t d r t th f . h b eli f Executions es a e, an lor wan ereo agarnst teo es' 0 executors and when issned 

administrators, in actions commenced by or against them, and in against tdheir d 
own goo snu 

actions commenced by or aD'ainst' the deceased in which they have estate for 
o ~~ 

appeared, for costs that accrued after they assumed the prosecution R. S, c, 87, § 2. 

or defence, to be allowed to them ill their administration account, ~o~~~:~i, 
23 lIIe.251. 

(a) 14J1Ie, 320; 23J1Ie. 521; 24J1Ie. 25; 36J1Ie. 243. 24 JlIe.25. 

44 

. ' 



690 ACTIONS IlY OR AGAINST tTITLE IX. 

CHAP .. 87. unless the judge of probate decic1es 'that the suit was prosecuted Or 
defended without reasonable cause. 

Ex~cution SEC. 3. When a proper officer makes his return, on an execution 
agamst the • d d h fu' d cstate of de- Issue un er test section, that he cannot fin personal property 
ceased, retnrn- f h d d th . fy 't . . f . f: . ed unsatisfied, 0 t e ecease; or 0 Er means to saQS 1 , a WrIt 0 sClre aClas, 
k~oS~~~~§ 3. suggesting wast.e, may be issued against the executor or administrator; 
2 Me. 109. and if he does not show cause to the contrary, execution shall issue 

against him for the amount of the judgment and interest, not exceec1-
ing the amount of waste, if proved. 

Admiuistrator SEC. 4. When an executor or administrator ceases to be such, an de bonis uou, 
may prosecute action pending in his favor or against him may be prosecuted by or 
and defend as. d . . tr t db' d if h d t any other. a[J'aIDst an a IDllllS a Or e oms non; an e oes no appear, 
1I1ay sue jud"- oft d . . d t b d d if th . h c1 b ment rcco'\'- 0 a er ue notice, JU gmen may e ren ere , as e smt. a . een 
ered IdlY de- commenced by or ao[J'ainst him for debt and for costs, as herein pro-cease. ' 
R. S. c. 87, § 4. vided. An ac1ministrator, de bonis non, may maintain an action on 
lS62, c. S4. '. ' . 
14 Me. 320. uncollected Judgments recovered by the deceasec1, or by his executors 
32 Me. 131. d .. t b fi h' d h 1 fr ffi 32 JlIe. 174. or a mllllstra ors, e ore t ell' eat, or remova 'om 0 ceo 
When an exec- SEC. 5. When an executor or administrator ceases to be such utor or admin-
istrator ccascs after judgment against him, a writ of scire facias may be issued 
to be snch,. . .. . 
scire facias agarnst the adIDilllStrator de boms non; and after due notice an 
may Issne ti . 'd d' th din ti' b t th !lgaiustadmin- execu on may ISsue as proY! ern, e prece g sec on; u e 
~[;·~tg~.de bo- costs, for which the executor or first ac1ministrator was personally 
ri~~~i:l:M: liable, may be enforced against his executor or administrator. 
Writ of error ' SEC. 6. A writ of error may be maintained by or against an 
~'~~:I~\ administrator de bonis""Ilon, when it could be by or against an execu-
against admin- t fu' t dmini' tr t istrutor de bo- Or or s a s a or. 
~~s 8.0:'87 § 6. SEC. 7~ When the oilly plaintiff or defenc1aa;tt ilies while an action 
When an only that survives is pending, or after its commencement and before its 
party to an ac- try hi t ' dmini' tr t t d fi d fi 1 . tion dies, pro- en , s execu or or a. s a or may prosecu e or e en as 01-. 
~.e~~~~7, § 1. lows; the action, or an appeal, if made, may be entered, the death 
19 Me. 344, of the. party suggested on the record, anc1 the executor or administI'a

tor may appear voluntarily; if he does not appear at the seconc1 term 
after such death, or after his appointment, he may be cited to appear, 
and after due notice thereof, judgment may be entered against him 
by nonsuit or default. 

Acti~nswhichSEC. 8. In adilition to those survmng by the common law; the 
SUI'Vlye; may fi ll' . . 1'· tr ul d b tt t be prosecuted, 0 owrng aCQOnS sm'VIve; rep evrn, over, assa t an aery, res-
~~!~~~:1~~ a~ pass, trespass on the case, and petitions for and actions of review; 
~~.s~:aJ~;~ S. anc1 these actions may be commenced by or again~t an executor Or 

ac1ministrator, or when the deceased was a party to them, may be 
In trespass ac- prosecuted or defenc1ed by them. (a) 
tualdama"eor S 9 Wh t' f .... ' t th • value only~ re- EC.. en an ac Ion 0 01'espass, or respass on e case, IS 
CO'l'Cdl"!lble andd commenced or prosecuted against an executor or administrator, the goo s retume 
in rcplcvin, plaintiff can recover oilly the value of the goods taken, or damage 
not assets, 
R.S.c.S7,§9. (a) 3Me.1Uj 17Me.409j 30 Me. 194j 45 Me. 209j 46 Me. 158j 50 Me. 87. 
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actually sustained; and when judgment is rendered against an execu- CHAP. 87. 
tor or administrator in an action of replevill fora return of goods, 
those returned shall not be considered assets, and such return shall When one of 

• • several parties 
discharge him. dies, his e ... "ecu-

S 10 Wh . h f I l' tiffs d £ d t' tors or admin-EC.. en elt er 0 severa p aJ.J+ or e en an s m an istrator IDay 

action that survives, dies, the death may be suggested on the record, Plr~secdut.e ?r
tl (c,en Jom y 

and the executor or administrator of the deceased may appear, or be with.s~m~mrs, 
• • •. • • andJomt.1 udg-

CIted to appear, as prOVIded m section seven; and the actIon may b.e mcn:~'cndered, 
. h and If there are 

further prosecuted or defended by the SUl'VIvors, and suc executor sunimrs 011 

dmini· . . tJ b 'th f th d . d t b both sides or a strator Jom y, or yel er 0 em; an JU gmen may e thescmaybe 

entered against the survivors, and also against the goods and estate rr.~eg.s~~: § 10. 

of the deceased in the hands of such executor or administrator, and 1870 c. 128. 
• •• •• • 1810 c. 172. 

a jomt execution .Issued; and the surVIvors, if any, on both SIdes of 37 Me. 550. 

the action, may testify as witnesses. . . 
S 11 N · d' h hird d f F b .action agamst EC. • 0 action, commence smce t e t ay 0 e ruary, e~e~lltororad-

· ht h clr d d' ty . . t t d . . ~. t IDlmstrator ,elg een un e an SIX -nme, agams an execu or or a mllllS"l'a or notmaintaina-

resic1ina at the time in this state on a claim aaainst the estate shall ble, unless de-
o '0' mnnded 30 

be maintained, unless commenmid within two years after notice is dthays prior 
• • • • • • ereto, and 

'gIven by him of his appomtInent, nor unless such claIm 18 first pre- !l1'ought "ith-

sented to him in writing and demanded at least thirty days before the 1~6~'~ ~~§rsi6. 
ti· . d 1870c.113, § 23. ac on 18 commence • 1870 c. 162. 

SEC. 12. No executor or administrator can be compelled to defend Not compelled 
• ' •• •• •• to. defend .suits 

a SUlt commenced agamst him WIthin one year after his appomtInent, mthin a y.ear 
• after appomt-

except on a demand not affected by an msolvency of the estate, or on IDent; excep-

a demand by an appeal from a decision"of commissioners of insolvency; ~~s~~. 87, § 11 • 

. but all such suits shall be continued at the expense of the plaintiff till ~1 ~j~:~~3. 
said year expil'es; and a tender of a debt within the year shall bar 2g!7' MMe. ~~. . ~~ 
any such actions. 

SEC. 13. And none after four years from the time of givillg notice No snit after 

f h·· fi II Wh . four years o IS appomtment, except as 0 ows. en assets come to his hands from timc of 

after that time, he shall be accountable therefor in the probate court, ~~;go~~ee 
and an action may be commenced within four years after the receipt ~;::: Excep

thereof, and within one year after the creditor has notice of such R. S, e. 87, § 12. 

receipt. (a) 
SEC. 14, And when an action, on a covenant or contract, does Whell action 

t 'thin'd fi hI' ill h does not aecrue no accrue WI SUI our years, t e c Ulillant may e suc . demand mthin four 

in the probate office within that time, and the judge of probate shall ~;:(li~gr.ro
direct that sufficient assets, if such there be, shall be retained by the R. SM' c. 87, §l3, 

39 e,498. 
executor or administrator, unless the heirs or devisees of the estate 
give bond, with one or more sureties, approved by the judge of probate, 
to the executor Or administrator to respond the same. , 

SEC. 15. When a bond is so given, no assets shall be retained; Estate remains 

but the estate shall be liable in the hands of heirs or devisees or those lila~J!e to hsneh 
, c nuns; ow 

. claiming under them, to answer such demand; and an action mav sn!ts dIDain-
" tame, 

(al 3 Me. 17; 5 Me, 108; 11 Me, 150; 40 Me, 197 i 47 Me. 72. R. S. c. 87, § 14, 
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CHAP. 87. be brought on such bond, or when no bond is given, against the execu
tor or administrator, and if any thing is found due, the claimant shall 
have judgment therefor and for his costs. 

If snch claim SEC. 16. When such claim has not been filed in the probate office 
is not filed, 
onl~ reme~y within said four years, the claimant may have remedy against the heirs 
agamst helrs d' f h t t . hin f't b ddt or dmisees. or eVIsees 0 tees a e WIt one year a ter 1 ecomes ue, an no .. 
R. S. c. 87, § 15. • t th t dmini' . t t 6 Me. 127. agams e execu or or a s ra or. . 
Tin;e wi~in SEC. 17. Upon the appointment of an administrator de bonis non, 
which actions . • • hin h' h' b b ht . d d fi II can be bronght the tlIDe Wit w lC actions may e roug IS exten e. as 0 ows; 
a"ainstadmin- h . f h fi . d . 1 b fi istrators de to suc a portion 0 t e our years as remalle unexprrec e ore a 
~~S~C~~¥;U6. vacancy, shall be ~deled so much tiine after the new appointment as 
il~~.l~~O. will make five years; and every new administrator shall in all cases be 

liable to actions of creditors for two years after notice given of his 
appointment, although the whole time may be extended beyond five 
years. 

~~~~~~~~t SEC. 18. When an executor or adminish'ator does not give legal 
an admbini.stra- notice of his appointment, actions may be commenced against a new 
tor de oms ., '" 
no~, when no admirustrator withlll four years after notlCe of his appolltment; and if 
notice, first h .L'~:1 • 1 al t' f 't h h b fi f h 1:_= administrator. e HillS to glve eg. no lCe 0 1, e can ave no ene tot e llllll-

R. S. c. 87, § 17. tations contained in this chapter.' . 

Acti~ns for SEC. 19. .An action, for the recovery of a legacy, shall not be 
legacles not d b h . . f thi h t Wh affected; liabil- affecte y t e proVISIOns 0 s c ap ere en an executor or 
~;~~~~~: administrator is guilty of unfaithful administration, he shall be liable 
~~s.oc~ ~t§~s. on his administration bond for all damages occasioned thereby. 

'ot 
EXECUTIONS TO ISSUE AFTER CREDITOR'S DECEASE. 

Ho~ an exe: SEC. 20. When a judgment creditor dies before the first execu~ 
cntion may IS- •• b fi . . d' his li£ tim . full . 
~ne after cred- tIOn ISSUeS, or e ore an execution ISsue ill e e IS y satIs-
lt01"5 decease. fi d h t' b' d d b d f .. 1869, c. 14,§ 1. e, SUC execu IOn may e Issue or renewe y or er 0 any Justice 

. of the court rendering such judgment, in term time or vacation, or by 
like oreler of a municipal or police judge, or trial justice rendering 
such judgment, upon the application, in writing, of the executor, or 

. general or special administrator of the deceased creditor; and any 
execution so issued or renewed may be subsequently renewed; but 
no execution shall issue nor be renewed, after the term time within 
which it might have been done if the party had not deceased. 

~at the exe- SEC. 21. In any execution so issued, originally or by renewal, 
cntionshall set b 'd' th di . 'tals't hall b t fi th' b t h forth, and to eSI es e or nary recl 1 sese or ill su s ance, t at 
what nses • th diti' f' d t th dito . him h property levied Slllce' e ren on 0 JU groen e cre 1', nammg ,as 
~~ld~all be deceased, and that the person whose name is inserted in his place, is 
1869, c, 24, § 2. the executor or administrator of his estate ; and the command to the 

officer shall be the same as if the judgrn:ent had been recovered by 
the executor or administrator, who shall hold any real estate levied 
on, to the same uses, as if he had recovered judgment in hisrepre
sentative capacity. 
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