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CHAPTER S6.
TRUSTEE PROCESS.

In what acﬁons/ trustée process may be used.

. Form of the writ,
" Mode of service.

Effect of service on the trustee.’

Tn what county the action shall be commenced.

Insertion of additional names of trustees. :

Notice to principal, if absent from the state. Trusiee may appear for him.

What corporatlous may be summoned as trustees.

Trustee, abont to leave t_he state, may disclose before a Justlce Proceedings
in such case.

Court may uppomt commissioner to takedisclosure for other canses. Proceed-

" ings in snch case. o

Any trustee may so disclose, by consent.

An inhabitant of another state may be adjudged a trustee. Where writ may
be returnable.

Costs, if the trustee be discharged the first term. If adjudged trustee, he
may retain his costs.

“ Disclosure to be sworn to.

Lien for costs on speeific drticles in his hauds. Officer to pay same,
Not to proceed against the prineipal, if the truscees all dl.churged unless ser-
‘viceon him.

Additional compensation, if trustee dwell in another county.

Liability of trustee for not appearing*nt the first term.

Joint liability for costs if several fail to appear.

EYCGPHOH in favor of trustees residing out of the county, or absent ﬁom the
“ state, at the time of service,

If the action fmls, costs for defendant and trustee,

No costs to trnstee on discontinuauce, nnless he appear.

‘Trustee ].W'J.'I:lf" out of the county may appear by attorney.

Proceed.mu' in snch case.
~thinks proper to examine snch frustee, how answers may be taken.,

Drsclosm'e, how sworn to.

Trustee not appearing, to be defaulted.

Trustee may submit g statement of facts to the court

Disclosure deemed true but any party may allege and prove other facts.
Such proof may be subm.ltte_d to the court or 2 jury.

Testimony to be in writing.

Proceedings, if trustee disclose an assigninent of the principal’s claim. As-- -'
signee may be summoned. If he appears, his title to be tried. If Le does-

not appear, his claim to be void.
Principal defendant may be a witness.
Form of judgment against principal and trustees.
Trustee may appear by consent, at a subsequent term, as of the first.

Executor or administrator Hable as a trustee for a debt or legacy, and 'stock--

holder of a corporation.
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TRUSTEE PROCESS. . [TITLE . IX.

If a person dies, nfter being adjudged trnstee, the goods and effects are held in
the hands of the administrator. -

If trustee dies before jndgment, his administrator may be cited.

If the administrator do not appear, jndgment may be rendered against him.

If he does not pay, scire facias to issue. v

Proceedings if trustee dies within thirty days after judgment is rendered, to

preserve the attachment.
Manner of issuing execution if administrator is ad_]nd"'ed trustee.
Remedy on his bond if he neglects to pay.
Specific articles in trustee’s hands to be delivered to the officer, to be sold.
Remedy, if trustee refuses.
Mode of settling the vu.]ue, as between the prmc1p:11 and trustee.
prurt only is taken, balance to be delivered to the principal.
Officer to restore surplns proceeds of sale.

‘Trustee process, after commitment of the debtor. ]:ﬁ‘ec't thereoﬂ

Proceedmrrs, if trustee discloses property mortgaged to him.

On return of scire facias, amount of excess determined hy the conrt and jury.

On disclosure, trustee shall deliver over property to the officer,

Officer having sold on execution any personal property, shall pay plnmh_ﬁ‘
and the balance to debtor

Trustee not prevented from selling the property mortﬂ'aued

Cases in which a person shall not be ad_]ndged trustee.

Effect, if defendant in a suit is summoned as trustee of the plaintiff,

Costs in such cases.

Proceedin gs, 1f defendnnt in an nctlon pendm"' is summoned as trustee of the

* plaintiff.

If first sn1l: is not continued, and Jndrrment rendered, defendant =ha11 not after-
wards be ad_]mlged a trustee while liable on execation.

If before final judgment is rendered, defendnnt is ad_]nd"'ed trustee in the prior

suit, ,

hIoney or goods muy be attached hy trustee Pprocess before they are payable.

Procecdings, if trostee does not pay costs, when hable

Goods f.ruudulent]y conveyed may be held by trustee process.

Trustee may retnm in his hands pay for any demand Jnstly due him; bnt not
- for u.nhqmduted dnmarres

Form of judgment against a trustee,

D1schf1rlfe of trusfee 1o bar to the claim of principal.

Scire facias against trustee.

Judgment on scire facias.

When all defendants in Wnt are defaulted conrt may enter up Jomt or several
—jndrrments )

If any trustee defanlted on the seire.facins was cxnrnined, judgment shall be .
rendered on the facts disclosed or proved - -

'L1ab1hty for costs if discharged . on scire facias, not havmg before been ex-

ammed
If examined in the original suit, he may be examined agnm on scire facias.
Goods aud effects liable to nnother uttnchment if not demanded in thirty
days. Exceptlon

bi3 there is 110 second attachment prmc1pn1 may recover them
Demand ‘how made, if trustee is out of the state; ; how if he has no divelling

- place in the state,
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SEc, 76. Effect of judgment ngainst trustee. " " - R . Crar. 86.
77. Peualty, if trustee disclose falselj;. ) k —
78. Trustee exempt from costs on scire facias in certain cases,

79. In case of exception, the whole case may be re-examined and remanded.

80. Form and service of trustee process for justice courts. In what county to be
brought,

81. Default, if trustee does notappear. Costs, if discharged. May retain costs,
if adjudged trustee. Costs on discontinuance.

82, Subsequent proceedings. Discharge of trustee, if judgment is less than five
dollars, unless in case of set-off,

83, How execution shall issue, if defendant or trustee removes from the eouuty'

84. Proccedings, if trnstee is discharged, living in a county different from plain-

" {iff and defendznt. ‘

WHaEN TRUSTEE ACTIONS, BROUGHT ON JUDGMENT, MAY BE ABATED.

SEc. 85. Trustee actions bronght on judgments on which execntion might issue, or to
vex, or to make costs, abated with costs,

How TRUSTEE MAY BE HELD WHEN DEMAND AGAINST HIM 1S ASSIGNED.

SEC. 86, How demands assigned as security may be trusteed and redeemed. '
87. Plaintiff’s rights in case of redemption by bim.

Sec. 1. All personal actions, expect those of detinue, replevin, In what action
actions on the case for malicious prosecution, for slander by writing fres b ps
or speaking, and for assault and battery, may be commenced by trus- Zsed.

; L R.S.c. 86, § 1.
tee process in the supreme judicial court; or when the amount 86 Me. 227.
demanded in damages is not less than five - dollars, nor more than
twenty dollars, before a municipal or police court, or a trial justice.

Sec. 2. The writ shall be in the form established by law, author- porm of writ. -
izing an attachment of goods and estate of the principal defendant in - S-c. 86, §2.

his own hands, and in the hands of the trustees.

Sec. 8. The officer serving it shall attach the goods and estate of Service.
the principal, and read it to him or leave a copy of it at his lasi and R.5.c.86,§ 3.
usual place of abode; which shall be a sufficient service on the prin-
cipal, whether any trustee is held or not.

Sec. 4. A like service on the trustee shall bind all goods, effects, Effect of ser-

or credits of the principal defendant, entrusted and deposited. in Tragten, ¢

his possession, to respond the final _]udtrment in the action as when é‘, §Ie 5544
attached by the ordinary process. £ 21 50

Sec. 5. If all the trustees live in the same county, the action I what coun-
shall be brought there; if they reside in different counties, in any g’;ﬁffff to be

] county in which one of them resides ; and in a trustee process against gmse.io%? 1§ 5.
a corporation aggregate, its residence shall be deemed to be in the S . TS0
county in which it has its established or usual place of business, held T

its last annual meeting, or usually holds its meetings.
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Crar. 86.

- Insertion of
additional
names of trus-
tees.

R. S.c. 86,46,
19 Ne. 91
52 e, 230.

Notice to prin-
cipal if absent
from the state,
Trostee may
appear for
him,

R.S.c. 86,8 T.
1 Me, 37:)

35 Me. 391,
36 De. 298.
54 Me, 380,

‘What corpora-
tions may be
summoned as
trustees.
R.S.c.86,§8.

Trustee, about
to leave the
state, may dis-
close before o
Jjdstice. Pro-
ceedings in

Court may ap-
point commis-
sioner to fake
disclosure for
other causes.
Proceedings in
such case.
1868, c. 144.

Any trustee
may so dis-
close, by con-
senf.
R.S.c.86, §11.

TRUSTEE PROCESS. [TITLE IX.

SEc. 6. The plaintiff may insert the names of as many persons
as trustees, as he deems necessary, at any time before the process is
served on the principal, but not after; and he may have a further ser-
vice made on any trustee, if found expedient, if the service is after-
wards made or renewed on the principal ; but no costs for services
shall be taxed for the plaintiff in such case, except for that last made.

SEc. 7. When the principal is out of the state at the time of the
service, and has no agent therein, notice shall be given as provided in
section nineteen, chapter eighty-one ; or proceedings may be had as
provided in section three of chapter eighty-two, unless in the mean
time he comes into the state before the sitting of the court ; and when
he does not appear in his own person or by attorney, any one or more
of the trustees having goods, effects, or credits in their hands, and
being adjudged trustees, may appear in h1s behalf, and in his name
plead and defend the cause.

SEc. 8 All corporations, except counties, towns, school districts,
and parishes, may be summoned as trustees, and the writs served on
them, as other writs on such corporations ; and they may answer by
attorney or agent, and make disclosures, which shall be signed and
sworn to by such attorney or agent; and the same proceedings shall
thereupon be had throughout, except necessary changes in form, as in
other cases of foreign attachment. (@)

SEc. 9. When any person summoned as trustee is about to depart
from the state, or go on avoyage, and not return before the term of
the court where he is Summoned to appear, he may apply to a justice
of the peace and quorum of the county where he resides, for a notice
to the plaintiff in the suit to appear before said justice at a place and
time appointed, for taking his disclosure. On service made and
returned according to the order of the justice, the examination and
disclosure shall be taken and sworn to before him ; and being certified
and returned to the court, the same proceedmcrs may be had thereon
as if it had been in court. S

Sec. 10.  The court before whom any trustee is summoned, may
appomt a commissioner to take the examimation and dlsclosule of
such trustee when any other reasonable cause appears, and prescribe
the notice to be given to the plaintiff, of the time and place thereof ;
and upon return of such service made, the examination and disclosure
shall be taken and sworn to before the commissioner, and being certi-
fied by him and returned to court, the same proceedings may be had
thereon as if it had been in court.

- 8gc. 11.  The examination and disclosure of any person summon-
ed as trustee may be taken, as provided in section nine, when - the
plalntn'f and trustee consent thereto.

(a) 26 Me. 201; 37 MB 320; 39 Me 402; 45 NMe. 207, 455, 47 Me 298; 49 Me, 282; 51
Me, 370; 52 Me, 59 54 Me, 037 55 Me, 346
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Sgc. 12.  Any person summoned as trustee may be adjudged Cmar. 86.

trustee by the court, though he was not then, and never had been an m&;
inhabitant of this state; zmd the writ may be made returnable in the stdate ma;rbe,
county in which either the plaintiff or principal defendant resides. ?ng[(!l::?dwhere

Skc. 13. If any supposed trustee comes into court at the first Joomay be,

term and submits himself to examination, on oath, after having in £ 88,8 12.

writing declared that at the time of the service of the trustee process Costs, if trus-
upon him, he had not any goods, effects, or credits of the prineipal in e g
his possession, he shall be entitled to his costs, as in civil actions thlﬁﬂl}édag'ustee

where issue is joined for tfrial; and if adjudged a trustee, may rétnins his

deduct his costs from the amount in his hands. (a) R.S.c.86,§13.
Sec. 14. The disclosure, when completed and subscribed by the Eéssc‘l‘?(fl“;‘;f

trustee, shall be sworn to by him in open court, or before some justice - Sie ggs§ 14,
of the peace.

SEc. 15. Where any person is adjudged trustee for specific art1- Licn for costs
cles in his hands, he shall have a lien thereon for his costs; and the ﬁ?;ﬁg’tﬁs n
officer, who disposes thereof on execution, shall pay the trustee the Oficer topay
amount due him for costs, and deduct it from the amount of sale, and R.S.c.86,§15."
account to the creditor for the balance; the amount of such fees shall '
be indorsed on the executlon by the clerk, and shall be evidence of
the Len. .

Sre. 16. If all the persons summoned as trustees.are discharged, If all trustees
or the suit against them is discontinued, the plaintiff shall not proceed ﬂ{ffit‘grl";’ﬁgéeed
against the principal defendant, unless there was sufficient personal against the

rmc1pal un-
service of the writ oo him; but he’ma,y assume the defence of the less service on
suit. ~ R.S.c.86,§16.

Sec. 17. When the hustee, at the time the writ was served on Compensation
him, did not live in the county where the writ is returnable, the court if trustee

lives in an-

shall, in case of his discharge, allow him, in addition to his legal fee, other ¢ cognaT
a reasonable compensahon for his time and expenses in appearing and
defending, :

So. 18. If zmy person 1es1dent in the county in W}llCh the Writ 1 nmity of

1 trustee for not
is returnable, is summoned, and neglects to appear and submit -to Appenring at

examination at the return ferm, without reasonable excuse, he shall the first écgnlls
be liable for all costs afterwards arising in the suit, to be paid out of 29 Me, 46

(a) 8 Me: 47 18 Me. 361 332; 29 Me. 464. Answers to mterron'ntones 18 Me. 187;
34 Me. 586; 38 Me 133; 41 Me 374 45 Me. 216; 46 Me. 2!

Persons, "claims and property not Sllb_]LCt to trustee process 3 Me. 347; 17 Me. 29; 24
e, 448; 27 Me. 296; 32 DMe. 32; 83 DMe. 414; 34 Dle. 123; 39 DMe. 164; L Me. 363, 40
46 Me, 93 48 Me. 81 322, 367; 49 Me. 78; 33 Me, 549,

Interest; 18 Me. 383,

MCosgs 10 DMe. 458, 467; 18 Me. 332; 29 Me. 464; 46 e, 15, 91, 226; 54 Mc 814; 56

e 7

When charged; 4 DMe. 492, 542; 6 Dec. 79, 881; 7 Mec. 394; 8 Me: 342, 401; 11 Dle, 41. -
196; 12 Me. 117 13 e, "61 4"0 498; 10 Me. 86; 17 Me 252; 19 Me 42, 56; 20 DMe.
369; 34 Me. 202; 37 Me, 281; 38 Me 133 43 Me. 137

When (hscharved 6 Me, 2 63 10 Me. 4:)8 17 e, 29, 89; 18 Me. 332; 92 Me. 28, 282;
24 Me. 443; 26 Me, 133 448, 031 27 Me. ‘796 28 Me. 389 3’ Me. 89; 33 Me. 81; 34 Me,
123; 85 Me. 37, 145, 106 227 36 M. 136, ?.01 298; 37 Me 814; 39 Me 164, 402; 42 RMMe,
13.4, 296, 363, 381 40 \Ie 707 46 Me, 167, "93 48Me 367; 49 Me. 78, "8.,, 51 Me. 370;
52 Me. aS) ; 98 Me 106; 54 Mc 104, :
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Crap. 86. his own goods or estate, if judgment is rendered for the plaintiff;
unless pald out of the goods or eﬁ‘ects in his hands belonomcr to the
Pprincipal.: :

Joint liability  Sge, 19 When several trustees, resident in the county where the

for costs if sev-

eral trustees  action is pending, are summoned and neglect to appear, the Judﬂ'ment
{n’.mst% us% %afg for costs shall be rendered against them jointly.

Exception in SEc. 20, Persons summoned as trustees,” resident out of the
ﬁ%ﬁ;’%ﬂf otﬁutsﬂe county where the suit is pending, shall not be liable for any costs aris-
;’fd‘jﬁf,yo‘:ftdo?* ing on the original process; and if the person summoned as trustee
ﬁ“tgc 5,520, is out of the state, at the time the writ is served on him, and appears
at the first term of the court after his return, he shall be ‘allowed for
his' costs and charges as if ‘he had appeared at the return term.
' If theaction ~ SEC. 21. When the plaintiff does not support his action, the
fails, costs 0 court shall award costs against him in favor of the principal, and in
st s, gop. avor of the persons summoned as trustees severally, who appeared
and submitted to examination on oath; and several executions shall
issue accordingly.
NG costs to Sec. 22.  When a person summoned as frustee does not come into
he. itpe;eﬁlrl_less court, and declare he had no property or credits of the principal in
Ty 35822 his hands when the writ was served, and submit himself to examina-
tion on oath, the court shall not award costs in ]JJS favor, though the

suit is discontinued.
Trustee living ~ + SEC. 23. + A person summoned as trustee, and then not hvmnr n

t of
?l:l‘lyoup%?.lilllllgy the county where the writ is retmnable, shall not be required to appéar

i;“grﬁeg’ﬁ §2g. in person in the original suit, or in a suit on scire facias; but he may
85 be. 156. appear by attorney, and declare whether he had any goods or effects
of the principal in his hands, when the writ was served; and there-
. tupon offer to submit himself to examination on oath.
Proceedings. - OEC: 24. If the plaintiff proceeds no. further, the decla_ratmn
E.5.¢.86,324 ghall be considered as true.

Iplntit ~ SEC. 25. Butif he thinks proper to-examine such supposed trus-
Ihins Droper” e on oath, the answers may be taken in the county in which the

trustee, how - frugtee dwells, before a judge of the supreme _]lldlClal com-t or a _]us~
aAnswers may

he éuhcrsls §25 tice of the peace.
];isclgsure,.“,o', SEc. 26.  When a trustee has submltted himself to examination

hoy b £0- on oath in court, his disclosure may be sworn to before a judge of the
Ty e Lo y »u

court, or a justice of the peace; and being filed in court, shall have
» the same effect as if sworn to in open court.

Trusteenotap-  SEC. 27. When a person duly summoned as trustee, ne«rlects to
Semuta o appear and answer to the suit, he shall be defaulted, and ad_]udged
B.8.c.8, 597 trustee as alleged. '
Trasteemiy  SEC. 28. If a person summoned admits that he has in his ha;nds
, f,f‘;ﬁlgf“fsﬂﬁge' goods, effects, or credits, of the principal, or wishes to refer that
o tslfi'csoﬁ"lgtés question to the court upon ‘the facts, he may make & declaration of

such facts as he deems material, and submit. himself thereupon to a
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further examlnation on oath; and such declaration and fuither exam CHap. 86.
ination, if any, shall be sworn to as before provided. (a). -
Sec. 29.  The answers and statements sworn to by a trustee, shall Disclosure

be deemed true, in deciding how far he is chargeable, until the con- bu?:rgg% 3&‘3}
trary is proved, but the plaintiff, defendant, and trustee, may allege E%{gggrﬂnd'
and prove any facts material in deciding that question. (5) I{‘é‘éﬂs & 190,

. BEc. 30. Any question of fact, arising upon such additional alle- Plfgg]fl tﬁs(llytge
gatlons may, by consent, be decided by the court, or submitted to a. court or fury.

R.S. c. 85,§30.

jury in suech manner as the court directs. , 29 Me. 485.

SEc. 81.. All testimony relating to such additional a]leﬂatlons ;Z?é;fj; o
shall be given by depositions taken zmd filed in the usual manner. bejn cwglﬁnggl

Sre. 82. When it appears by the answers of a trustee, that 90Y Proceedings,

effects, goods, or credits in his hands are claimed by a third person in if trustee dis-

virtue of an assignment from the principal debtor, or in some other signment of <
the principal’s
way, the court may permit such claimant, if he sees cause, to appear. claim.

If he does not appear voluntarily, notice may be issued and served on &5 &858
him, as the court directs; and. if he appears, he may be admitted as
a, party to the suit so far as respects his title to the goods, effects, or
credits in question; and may allege and prove any facts not stated
or demed in the disclosure of the frustee; but if he does not appear
in person or by attorney, the assignment shall have no effect to defeat
the plaintiff’s attachment. (¢)
~SEc. 33. On the trial bebween the attaching credltm and such Principal de-

, fendant may
: claunant the principal defendant may be examined as a witness for be ¢ witness.

c. 86, §33.
either party, if there.is no other obJeetlon to his competency except
his heing a party to the original suit.

SEc. 34. When the plaintiff recovers. judgment aomnst the prin- Form of judg-
cipal, and there is any supposed trustee, who has not appeared and p;’;’&%’;}]ﬁ&
been discharged by disclosure. or discontinuance of the suit against 57§ c 6,4 34,
him, the ecourt shall award Judgment and execution against the goods,
effects, and credits in his hands, as well as agamst the plm(npa,l in
the usual form. .

Sxc. 35 If an atneement is enteled on the docket between the Trusteebmny '
plaintiff and supposed trustee, that he may appear at a subsequent Sent at another

térm, as of the

term of the court, with all the advantaces that he would have on ap- gres " .
_pearing and answering at the first term, the same shall be allowed & 5.¢ igf 3.
him by the court.
SEc. 36. Any debt or legacy due from.an executor or admin- Esecutor or.

administrator
istrator, and any goods, effects, and credits in his hands, as such, may iable as trus-

be attached by trustee process. © The amount;, which a stockholder of L“;,‘*ldﬁig"osf‘%‘é;:

a corporation is liable to pay to a Judrrment creditor thereof, may be ﬁc’rg‘%"’gg §36.

- 9
" (e) 21 Me. 23; 83 Me. 31; 85 Me. 9227, ég %}2, 482,
- () 1T Me. 89 18 Me. 187; 25 Ae. 73, 256; 42 Me. 13‘7

(c) 1Me. 828; 3 Me. 346; 5 Me. 410; 11 Me. 446; 16 Me. 252; 17 M. ‘733, $97; 99 Me.
,4g m?ﬁ Ee 183 29 Me. 4357 33 3 Me. 440; 87 Me. 408; 40 1Me, 88; 42 Me. 381; 46 Me. 1;
. .
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If a persondies
after being
trastee, goods
held in hands
of administra-
tor.
R.S.c.86,§37.
1 Me. 333.

11 Me. 34,

If trustee dies
before judg-
ment, his ad«
ministrator
may be cited.
R. S.c.86,§38.
91 Me. 283.

39 Me. 402,

47 DMe. 55T,

If adminis-

;  trator do not

appear, judg-
ment may bhe
rendered
against him.
R.S.c. 36, § 89,

- If he doesnot -

pay, scire
incias to issue.
R.S.e.86,§40.

Proceedings if
trustee dies
within thirty
days after
jndgment, to
preserve the
attachment.
R.S.c.86,§ 41,

Manner of
issuing cxecu-
tion if admin-
istrator is
adjudged
trustee. .
R.S.c.86,§42.

TRUSTEE PROCESS. - [TITLE IX."

attached by a creditor of such judgment creditor, by trustee process
served on such stockholder at any time after the commencement of
the judgment creditor’s action against him, and before the rendition of
judgment therein. -

SEc. 87. If any person, summoned as a trustee in his own right,
dies before the judgment recovered by the plaintiff is satisfied, the
goods, effects, and. credits in his hands at the time of attachment, shall
remain bound thereby; and his- executors or administrators shall
be liable therefor as if the writ had been originally served on them.

Sec. 388. If he dies before judgment in the original suit, his ex-
ecutor or administrator may appear voluntarily, or may be cited to
appear as in case of the death of a defendant in a common action ; and
the further proceedings shall then be conducted as if the executor or
administrator had been originally summoned as trustee; except that
the examinationof the deceased, if any had been taken and filed,
shall have the same effect ag if he were living.

"SEc. 89. If in such case the executor or administrator does not
appear, the plaintiff, instead of suggesting the death of the deceased,
may take judgment against him by defaunlt, or otherwise, as if he were
living; and the executor or administrator shallvpay, on the execution,
the amount which he would have been liable to pay to the principal
defendant; and he shall be thereby discharged from all demands on
the part of the principal defendant in the suit for the ‘amount so paid,
g if’ he had been himself adjudged trustee.

Sgc. 40. If the eYecutor or administrator in the case last men-
tioned does not voluntarily pay the amount in his hands, the plaintiff
may proceed by swrit of scire facias, as if the judgment in the first
suit had been against him as trustee; but.if he is discharged, he may
recover costs or not at the discretion of the court.

SEc. 41. TIf any person, against whom execution issues as trustee,
is not living at the expiration of thirty days after final judgment in
the frustee suit, the demand, to be made by force of the execution for
continuing the attachment as provided in the seventy-third section,
may be made on his executor or administrator at any time within
thirty days after his appointment; and shall have.the same effect as if
made within thirty days after the judgment. :

Sec. 42. . When an executor or administrator is adjudged trustee
on account of goods, effects, or credits in his hands or possession merely
as executor or administrator, in a suit originally commenced against
him as a trustee, or against the deceased, or in the original suit, or on
a writ of scire facias, the execution shall not be served on his own goods
or estate, or on his person; but he shall be liable for the amount in his
hands, in like manner and to the same extent only, as he would have

- been to the principal defendant if there had been no trustee process.
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- Smc. 43. If after final judgment against an executor or adminis- CHAP. 86.
trator for any certain sum due from him as trustee, he neglects to pay Ren;)%%&&?he
it, the original plaintiff in the foreign attachment shall have the same neﬂ']ects to
1emedy for recovering the amount, either upon a suggestion of waste R%. .56, 545,
or by a suit on the admlmstrahon bond, as the principal defendant in
the foreign attachment would have had upon a judgment recovered by
himself for the same demand against the executor or administrator. o

Skc. 44. When any person summored as trustee is bound to de- Ariasin .o
liver+to the principal defendant any specific articles, he shall deliver o be.dclivercd

to officer, to be
them, or so much thereof as may be necessary, to the officer holding sold. 86, § 44,
the execution; and they shall be sold by the officer, and the proceeds 13 e, 420.
applied and accounted for, as if they had been taken on execution in

common form.

Sec. 45.  If the trustee neglects or refuses to deliver them, or suf- Remedy if
ficient to satlsfy the execution, the judgment creditor may have his R.S. c.s5,§45.
remedy on a scire facias, as provided in sections from sixty-seven to
seventy-two inclusive of this chapter ; and the debtor his 1emedy for

an overplus belonging to him, as at common lax.

~ SEc..46. When by the terms of the contract between the trustee lt\hfg]t}rctﬁg =
and the principal debtor, any mode of ascertaining the value of the as between the
property to be delivered to the officer is pointed out, the officer shall, principal and
on the application of the trustee, notify the principal debtor previously R.8.c.36,§46.
to the delivery, that the value may be thus ascertained, as far as it
may affect the performance of the contract and in other cases the
value of the property, as between the principal and the trustee, shall
be estimated and ascertained by the appraisal of three disinterested
men, chosen, one by the trustee, one by the officer, and one by the
principal, if he see cause; and if he neglects or refuses, by the offi-
cer; and they shall all be duly sworn to appraise the same, and the
officer, justice, and appraisers, sha]l certnfy their doings on the
" execution.

SEc. 47. When a part of such goods and articles is taken in exe- If part only is
cution as aforesaid, the trustee may deliver the residue to the princi- {0 be aelivered
pal, or tender it to him within thirty days after satisfaction of the & Bngpal

R. 5. c. 86, § 47.
execution, as he might have delivered the whole.

Skc. 48. Any surplus money, remaining in the hands of the Ofeer to re-
. officer, after satisfying the execution and fees, shall be paid to the rE T 1; 5.
principal, if within his precinet, if not, to the trustee.

Sec. 49. When a judgment creditor has caused the debtor to be Trustetq pro-
committed in execution, and afterwards discovers goods, effects, or ﬁﬁi;n;ﬁg;znt
credits of the debtor, not attachable by the ordinary process of law, %%E;‘i ‘gﬁ?ﬁggf

he may have the benefit of the trustee process like any other cred- By .86 §49.

itor, if, within seven days after the service of the process, he dis- 18 Me. 420..
charges the debtor from prison by a written direction to the jailer,
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- Caar. 86 stating the reason therefor; but such dlschalge shall not annul .or

- affect the judgment. ,
ﬂrﬁ:ﬁg?&ggé‘ ~ SEc. 50. When a trustee states in his (hsclosure that he had, at
fﬁ%ii;l;};‘;{ﬁgy the time the process was served on him, in hls possession, preperty
hion, _not exempted by law from attachment, mortgaged, pledged, or deliv-
R.8.c.86.850. ered to him by“the principal defendant to secure the payment of a
82Me. 174. -~ sum of money due to him, and that the principal defendant has an

35Me. 57,145, , . ., o L
- 86 2e. 136, exrstmg right to redeem"lt ’by payment thereof, the court or. justice,
421e, 132,365 before which the action is pending, shall order, that, on payment or
ifj%%: 78 tender of such money by the plaintiff to said trustee within such
56 Me- 333.  time as the court orders, and while the right of redemption exists, he
shall deliver over the property to the.officer serving the process, to
be held and disposed of asif it had been attached on mesne process;
and in default thereof, that he shall be charged as the trustee of the
principal debtor. This order shall be entered on the records of the
court or justice.
Ou return of Sec. 51. On the return of -the scive facias agamst such trustee,
Zglcrseggtcelfs Af it appears that the plaintiff has complied with the order of the
muned by court goyrt or justice, and the trustee has refused or neglected to comply
B.8/6.66,6 5. therewith, the court or justice shall enter up judgment against him
" for the amount due and returned unsatisfied on the execution, if there
appears to be in his hands such an amount of the property morts
gaged over and above the sum due him; but if not, then for the-
amount of ‘said propelty exceeding that sum, if any, and thig
amount of excess shallon the trial of the scire facms, be dete1m1ned
by the court or jury.
On disclostre "SEc. 52. If, by the drsclosure, 1t appears that the properi:‘yr n
Jiver property the hahds of the supposed trustees was mortcraged, pledged or sub-
ﬁ) s %6, § 52, ject to a lien to indemnify him against any liability, or to secure. the
performance of any contract or condition, and that the prmmpal
defendant has an existing right to redeem it, the court may order,
that, upon the discharge of such liability or performance of such con-
tract or condition by the plaintiff, within such time as the court or
_]ustlce orders, and while the rwht of redeemmcr exists, such trustee
shall déliver over the property to the ofﬁcer, to be by him held
and disposed of as if it had been attached.
Officer havmé Sec. 63. The ofﬁcer, havmg sold on ‘execution any personal prop-
sold property” erty delivered to him in virtue of this chapter, after deducting the .
to puy plain- fees and charges of sale, shall pay the plamtxff the sum by him paid
tiff, and bal-
auce to debtor, OF tendered to the t1ustee, or apphed in the performance of such
B S ¢86,953. Gontract or cond1t1on, or discharge of such liability, and the interest
from the time of such payment, tender, or application, to the time of
sale; and so much of the residue, as is required therefor, he ‘shall
apply in satisfaction of the plamtlﬂ' ’s judgment, and pay the balance,

if any, to the debtor, first paying the trustee his costs accruing

s/
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before the service of the scire facias, as provided in section thirteen. CHaP. 86.
Sec. 54. Nothing contained in this chapter éhall‘ prevent the Trustee ot
trustee from selling the ‘goods in his hands for the ‘payment of the g‘fg’;‘;ﬁl‘gg
sum for which they were mortgaged, pledged or otherwise liable, at P mort:
~any time before the amount due to him is paid or tendered as afore- R.S.c.85, §54
said, if the salé would be authorized by the terms of the contract :

between him and the prmclpztl defendant.

"Sec. 55. No person shall be adjudged tiustee, o gi;;grsg[ll which
First—By reason of any negotlable bill, draift, note, or other not be ad-
secunty drawn, accepted, made, or indorsed by him, except in the B oo tE“?ﬁi

cases provided in the sixty- -third section; - 1508, 5 100,

Second.—By reason of any money or other thing received or col-
lected by him as an officer, by force of a legal process in favor of the
principal defendant in the trustee process, althoucrh it has been prev1-
ously demanded of him by the defendant;

Third.—By reason of any money in his hands as a pubhc oﬂicer,
and for which he is accountable to the principal defendant;

- Fourth.~—By reason of any money or other thing due from him to
the principal defendant; unless at the time of the service of the’ writ.
upon ‘"him, it is' due absolutely and not on any contingency; (a)

" Fifth.—By reason of any debt due from hlm ona Judu'ment whlle
he is liable to an execution thereon; - :

- Sith —-By reason of any amount due from him to the prmclpal 22 Me. 404,
defendant as wages for his personal labor, or that of his wife or minor 17 %f: %33
children, for a time not exceeding one month next preceding the ser-
vice of the process; and not exceeding twenty ‘dollars of the amount
due to.him as wages for his personal labor; and this shall not be
exempt in any suit for necessaries furmshed him'or his famlly ;

Seventh.—Where service was made on him by leaving a copy, and -
before amtial notice of such service or reasonable ground of behef
that it was made, he paid the debt due to the prmmpal defendant or
gave his negotiable secu¥ity therefor; -

. Highth—By reason of any amount due for board furnished any’
member of the lemslattne, whlle in attendance upon the sessions -
thereof,

Sec: 56. When an action is brought  for the recovery of a Effect, if de-

demand, and the defendant is summoned as a trustee of the plaintift, fg’;ﬁfgﬁ,’;:g“

the action shall be continued to await the disclosure of the trustee, “?&“gge of

unless the court otherwise orders, and if the defendant is adJudged k.8.c.86,5 56,
trustee, the disclosure and the: proceedings thereon may be given in 36 Mo, 307.,
evidence on the trial of the action between the trustee and his

creditor.

(a) 8 Me. 47; 30 e, 384; 35 Me. 227; 47 Me. 557; 49 Me. 982; 50 Me. 296."



684 - TRUSTEE PROCESS. [TITLE IX.

CHaP. 86. Sec. 57. If the amount disclosed is as large as-the sum recov-
Costsinsuch  ered in the action, the trustee shall be liable to no costs after the

R.S.4 86,¢ 57, Service of the trustee process upon him; otherwise, he shall be liable

- to legal costs.
E’ergeﬁfggﬂ"&lf Skc. 58. If, during the pendency of an action, the defendant is
action pending summoned as the trustee of the plaintiff, the first suit may neverthe-

is summoned
astrustee of  less proceed so far as to ascertain by a verdict or otherwise, what

ﬁ“‘g“&fgs § 55, Sum, if any, is due from the defendant; but the court may, on motion

1The 253, of the plaintiff in the trustee suit, continue it for judgment, until the
termination of the trustee suit, or until the attachment therein is dis-
solved by the discharge of the trustee, or satisfaction of the judument
~ otherwise.

£ first suit is Skc. 59. If the first suit is not continued, and judgment is ren-

;‘gflcgggjtﬂﬁ%t dered therein, the defendant shall not be adjudged afterwards a

I{gggggegl oﬁd_ trustee on account of the demand thus recovered against hlm while
.Ll%ge"edﬂrtggstce he is liable to an execution thereon.

R.8.086,65. Smc. 60. If, before final judgment is rendered in the first suit,
Efsfslﬁggfgﬁi the defendant in that suit is aqjudged trustee in the other and pays
isrendered, - thereon the money demanded in the first suit, or any part of it, the
defendant is

'ldJud"cd ‘fact shall be stated on the record of the first suit, and judgment

RS 86,4 60. therein shall be rendered for the costs due to the plaintiff and for
such part of the debt or damages, if any, as remains due and unpzud

Money, &c. . SEC. 61. Any money or other thing due absolutely, to the princi-

e enuach- pal defendant, may be attached before it has become payable; but

process vefore the trustee shall not bet compelled to pay or deliver it before the time

R.8.c.86,§ 61. appomted therefor by the contract. (a)

%’rrocteed(iingsﬁ Sec. 62. TIf the person summoned as trustee, and liable for costs
‘rastee does

not pay costs, as provided in section eighteen, does not voluntarily pay them, when
§h§“c1‘§},{ lg'ﬁz. demanded by the officer serving the execution, he shall state the fact -

in his return on the execution; and if it appears by the return that
they have not been paid by any one, the court shall award execution
against such trustee for the amount of such costs. -

Goods fraud- Suc. 63. If any alleged trustee has in his possession any goods,
ntly con-

yeyed, may be effects, or credits of the principal defendant, which he holds under a

held by trust A , .
mcesz nstee conveyance fraudulent and void as to the defendant’s creditors, he

kS &-86,963. may be adjudged a trustee on account thereof, although the principal
: defendant could not have maintained 'an action therefor against

. him, (%)
Trustee may - SEc. 64. Every trustee sha]l be allowed to retain or deduct out

ﬁ?&eﬁgﬁr of the goods, effects, and credits in his hands, all his demands against
335}3:;‘1;,3“‘ the principal defendant, of which he could have availed himself, if he
gg‘f&égd had not been summoned as trustee, by way of set-off on trial, or by
R.S.c.86,§64,
TMe B (o) 4 e 532 22 Me.

25 Me.

(b) 15 Me. 7 6, 29 Me. 485 35 Me. 328; 46 Me. 293; 48 IMe. 322
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a set-off of judgments or executions between himself and the princi- CraP. 86.
pal defendant, except unliquidated damages for wrongs and injuries ;
and he shall be liable for the balance only, after their mutual de-
mands are adjusted.
SEC. 65.  When a person is adJudged trustee on disclosure in the Form of jude-
ment against a

original suit, the amount for which he is chargeable shall be fixed by trustee:

the court, subject to exceptions, and be conclusive on scire facias, §5§I§§§6§ 65
. unless, for cause shown, an additional disclosure is allowed; but on i;’,i %Il‘é %331586'
default, the amount need not be expressed in the judgment; and in 42 Me.132.
all cases on scire facias, if he is adjudged trustee, the amount for -

which he is chargeable shall be expressed in the judgment."

SEc. 66. If any alleged trustee is-discharged, the judgment shall Discharge of
be no bar to an action brought by the principal defendzmt against ]um o claim of

principal.
for the same demand. R.S. ¢.86, § 66

Src. 67. When a person adjudged a trustee in the original * ac- geire facias
tion does not, on demand of the officer holding the execution pay 2gHPsttrus-
over and dehver to him the goods, effects, and credits in his hands, B8 o86,407.
and the execution is returned unsatisfied, the plaintiff may sue out a i Me. 171,
writ of scire facias against such trustee, from the court or justice
that rendered the judgment, to show cause why judgment and execu-
tion should not be awarded against him and his own goods and estate,
for the sum remaining due on the Judtrment against the principal de-
fendant. :

- 8Ec. 68. After such writ has been duly served on him, if he Judgment on
neglects to appear and answer therefo, he shall be defaulted; and if & use §ﬂ§§“s§ 6.
he was not duly examined in the original suit, judgment shall be ren-
dered against him for the whole sum remaining due on the judgment
against the principal defendant.

SE0. 69. When  all the defendants in a writ of scire facias are When all de-
defaulted, not having béen examined in the original suit, the court ﬁ%‘}ﬂ;ﬂiﬁl“
may enter up Jomt or ‘several judgments, as the case 1equ11eq and {;‘;{ggéfﬁmt
issue exccution in common form. : ~ R.8.c.86,469.

Sec. 70.  If any trustee, defaulted on the scire facias, was exam- If trusteede- -
ined in the original suit, judgment shall be rendered on the facts ﬁﬁé‘fﬁ‘;‘l? 3;2‘;_“

stated in his disclosure, or proved at the trial, for such part of the “miied,jude-

- ment on dis-
goods, eﬁ'ects, and credits, for which he is chargeable as trustee, as g"g“ffss §70.
remain in his hands; if any, or so much thereof as is then due and ig %Ifg ;zi»s a8,

unsatisfied on the judgment against the principal defendant; but if it
appears that such person paid and delivered the whole amount thereof
on the execution issued on the oncrmal judgment, he shall not be lia-
ble for any costs on the scire facias.
Smc. T1. If the trustee appears and answers to the scire facias, Liability for
and was not examined in the original suit, he may be examined as he 05t if dis-

charged on

might have been on the original suit; and if, on such examination, he Scire facias,
not having

appears not chargeable, the court shall render judgment agamst him been before
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CHaP. 806.

examined.
R.S.c.86,§T1.

If examined in
original suit
may be exam-
ined again,

R.S.c.86,8 T2.

Goods and
effects liable to
another
attachment if
not demanded
in thirty days.
Exception.
R.S.c. 86,373,
84 Me. 69.

36 Dle. 307,

TRUSTEE PROCESS. [TITLE Ix.

for costs only, if resident in the ‘county where the original process
was returnable; but if not resident in such county, he shall not pay
or recover any costs. (@) - V
SEc. 72. TIf he had been examined in the origin'al suit, the court
may permit or require him to be examined anew in the sult of  scire
facias; and he may then prove any matter proper for his defence;
and the court may enter such judgment, as law and justice require, -
upon the whole matter appearing on such examination and trial. (&)
SEc. 73.. When: any person is adjudged a trustee, if"the goods,
effects, and credits in his hands; are not demanded of him by virtue
of the execution within thirty days next after final judgment, the
attachment of them by the original process is dissolved; and they
are liable to another attachment as though the prior .attachment had
not been made ; but when the debt due from the trustee to the prin-

- cipal - defendant is payable at a future day, or specific property is in-:

If there is no
second attach-
meat, princi-
pal may re-
cover them,

R. S.c.86,§T4.

Demand, how -

made if trus- -
tee is out of
the state, or’
has no dwell~~
ing in the
state,

R.S.c. 86,8 175.

. Effect of judg-

ment against-
trustee.

R. S.c. 86, §76.
18 Me, 832.

34 Dle. 69.

48 Me, 140,

his hands which he is bound to deliver at a future day, the - attach-
ment shall continue until the expiration of thirty days after such debt
is payable in money, or the property aforesaid is demzmded of the
trustee. :

See. T4. If there is no second attachment the pmnmpal defend-
ant in the suit may recover the goods, effects, and credits, if not so
demanded, as if they had not been attached. ,

SEc. 75. When the officer holchnv the execution cannot ﬁnd the
trustee in the state, a copy of the execution may be left at his dwell-
ing-house, or last and ugual place of abode, with notice to the trustee
indorsed thereon, and signed by the officer, signifying that he is re-
quired to'pay and deliver, towards satisfying such execution, the
goods, effects, and credits, for which he is liable. When such trustee:
has no such dwelling-house or place of abode in this state, such copy
and notice may be left at his dwelling-house or place of abode with-
out the state, or be delivered to him personally by the officer; or other
person by his direction ; and such notice in either case shall be deemed
a sufficient demand for all the purposes mentloned in the two pr eced—
ing sections.

Sec. 76.  The judgment against any person as trustee shall dis-
charge him from all demands by the principal defendant or his execu-
tors or administrators, for all goods, effects and credits, paid, deliv-
ered, or accounted for by the trustee thereon; and if he is afterward
sued for the same by the defendant or his executors or administrators,
such judgments; and disposition of the goods, effects, and credits as
above stated, being proved, shall be a bar to the action for the amount
go paid or delivered by him, '

(a)'I Me. 1"9 36 Ble. 298; 40 Bfe. 256; 48 Me. 81.°
(b) 4 Me, 435; 15 Me, 340; 25 Me. 256; 40Me "56 41 Me, 1o1
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- Sge. TT. If any- person- ‘summoned as a trustee, upon his examin- CHaP. 86.

afion Wnlfu]ly and knowingly answers falsely, he shall be deemed Penalty if
guilty of perjury; and shall pay to the plaintiff in the suit so much cloiéﬁ‘}ﬁfgly
of the judgment recovered against the principal defendant as remains R §[§ 2239 .
unsatisfied; with interest and costs, to- be recovered in-an actmn on .

the case. ; -

Sec. T8. If any person summoned as a trustee is prevented from Trustee-ex-
empt from
appearing in the original suit by absence from the state, of any other costs on scire

reason deemed sufficient by the court, and a default is entered against fa s im ™™
him, he shall not be liable for any costs on the scire facias; but, on FS-c-86,878.
his disclosure, the court may allow. him his reasonable costs zmd

charges, to be retained or recovered as if he had appeared in the

‘original ‘suit.

SEO 79, Tn all cases under the trustee process in the supreme In case ;)f ex-

cepti
judicial court, where exceptions are taken to the ruling and decision whole crise
may Dere-ex-

of ‘a single _]udge as to the liability of the trustee to be charged, the amined by law
whole case may be rée-examined and determined by the law court, ‘I’{O“S“C .79,

and remanded for further disclosures or other proceedmgs, as the % ﬁe %qg
court thinks justice requires. _ 85 De, 145,
42 Me. 132,

"TRUSTEE PROCESS 1N JUSTICE COURTS.

- 8ec. 80. When a trustee process is issued by a mummpal OT Form and ‘ser-

police court or a trial justice, the writ-shall be in the form now in use, ;lr%eceﬂﬁ Fustee
Jjustice conrts.

and may contain a direction to attach proPerty of the principal in i el

his own hands, as well -as in the hands of the person named as trus- {{brm‘gg% 50,
tee, and be Served as a trustee process issued by 4 Jll(llClﬂ.l court, 12 e. 17.
seven-days before the return day; and shall be brought in the county
where either. of the supposed trustees resides; and if not-so ‘brought,

1t shall be dlsm.lssed and the - trustees recover then' costs

Sec. 81. When the person -summoned does not appear and Default if
trustee does

answer to the suit, he shall :be defaulted, ad_]udged ‘trustee, and be not appear.
liable to costs on-scire facias; if he appears at the return day and §°5% 86,81,
submits himself to an examination on cath and is discharged, he shall
be allowed his legal costs; but if ke is charged, he may retain the
amount - of “his-costs; and :when the -plaintiff dlscontmues -his . suit
against him or the principal, he shall be allowed his costs.

Src. 82. All subsequent proceedingsin such causes shall be had, gyhsequent
as is preseribed in this chapter in trustee processes in the supreme proceedings.

Dlscharrre of

judicial court, varying forms as circumstances require; but when, in trustee if judg-
ment less than

a trustee process before such court or justice the debt recovered five dollars
unless in case

against the principal is less than five dollars, the trustee shall be dis- of set.off.
’ chartred unless the judgment is so reduced by means of a set-off E.S,c.86,§82.
filed in the case.
Sec. 83. If after a judgment is rendered in such trustee process, How execn-

on shall issue E
the principal defendant or trustee removes out of the county in which i defendant or
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Crap. 86. it wasrendered, such court or justice may issue execution against
trustee re- - - either, directed to the proper officer of any other county where he is
R, E.5.c. 86,53, supposed to reside.
E-].I‘:)Sct(zi(ll]ir‘l:’;; it SEc. 84. When an action is brought against a trustee in a-county
aetier 8 where he resides, but where mneither the plaintiff nor defendant
gﬁ‘;’rﬂd’s @5 resides, and the trustee is discharged, or the action discontinued as
R.5.c.86,884 4o him, the action shall still proceed if there was legal service on the
principal defendant, unless it appears, by plea in abatement, that the
trustee was co]luswely included in the writ for the purpose of giving

the court in such county jurisdiction.
' WHEN TRUSTEE ACTIONS ON JUDGMENT MAY BE ABATED.

e oulo" SEG. 85. When action is commenced by trustee process on a

J“vlgl‘;‘]’l“;’;tegg judgment, on which an execution might legally issue, and it appears to

33;1 mightis- the court or justice that, at the time of brmcrmcr it, the defendant

debto;lhﬂs at- openly had visible property liable to attachment, sufficient to satisfy
E?S,h“o;"t%’ e such judgment ; or that it was brought for the purpose of vexation;
ggfg;}*‘:vfgf“’ or to accumulate costs, it shall, at any time, on motion, be abated,

COsts. " vwith costs to the defendant.

1859; c. 64.
HOW TRUSTL‘E MAY BE HELD WHEN DEMAND AGA.INST HIM IS
ASSIGNED.

" . .
asﬁ;g;lﬁ‘?f;“ﬁ: ~ Sgc. 86. When it appears that a person summoned as trustee, is

curity may he jndebted to the principal defendant on any demand on which he might
peceemed. 61, be held as trustee, but that it has been conditionally assigned as se-
»"777 curity, and the principal defendant has a subsisting right to redeem
it, the court may order, that on the fulfilment of such conditions by
the plaintiff, within the time fixed by the court, and while the right to
redeem exists, the trustee shall be held for the full amount of such
demand ; and when the court is satisfied that its order has been com-
Plaintifs plied with, it may charge the trustee accordingly.
rightsin case. -~ SEC. 8T.. The officer making demand on the trustee on the execu-
°f;mdemp HOM fion, shall first. deduct from the amount received by him the sum paid
1863,c.201,§ 2. by the plaintiff to redeem, if any, with interest, and apply the balance
’ towards the execution ; but if the dermand has been redeemed otherwise
than by the payment of money, the plaintiff shall be subrogated for
the holder thereof, and have the same rights and remedies against the
principal defendant, and may enforce them, at his own expense, in the
name of such holder or otherwise. -
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