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574 MILLS A..c'ID MILL-DAMS. [TITLE IX. 

CRAP. 91. as the nature of the tribunal will admit; and either party may 
---- appeal, and the proceedings shall be the same as in appeals in 

civil actions before justices of the peace. 

CHAPTER 92. 

THE RIGHT OF ERECTING MILLS AND MILL-DANS, A1-.'1) OF FLOWING 
L.Al\'1)S .Al\'1) DIVERTING WATER TO SUPPLY MILLS, .Al\'1) THE NODE 
OF OBTAINING D.A.N.A.GES THEREFOR. 

SEC. 1. 

2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 

10. 
11. 
12. 
13. 
14. 
15. 

16. 

17. 
18. 
19. 

Right to erect and maintain mill-dams, nnd to dinrt "Il"ater by a canal for 
mills. 

Not to injure a mill or canal previously built. 
Restriction as to height of dam and quantity of "Il"ater. 
Damages for fimving, &c., reco,erable on complaint. 
Form of complaint. 
How presented and served. 
What may be pleaded in bar. 
Node of trial. Costs for respondent if complainant fails. 
Proceedings, if complainant reco,ers. 
Trial by jury. Commissioners' report to be e,idence. 
Acceptance of commissioners' report. 
Verdict or report to bar any future action. 
Yearly damages, howfued. 
Security to be gi.en for yearly damages, if required. 
Complainant may sue for damages, if unpaid. Lien upon mill nnd land for 

damages. 
Mill and land may be seized nnd sold on the execution nfter thirty days. Ef-

fect of such sale. 
Right of redemption. 
Either party may file a new complaint. 
Restriction of this right. 

20. Owner may offer an increased compensation. Consequence. 
21. Injured party may offer to accept a less compensation. Consequence. 
22. Tenants may make such offers as well !IS owners. • 
23. Restriction of suits for damages. 
24. Double damages if dam is raised higher, kept up longer, or more "Il"ater di-

verted than alIo"ll"ed by the judgment. 
25. Agreement of parties binding, if recorded. 
26. Judgment no bar to a new complaint. 
27. Tender of damages, and effect thereof. 
28. Complaint not to abate by death of either party. 
29. If complaint abates, rights may be preserved by new complaint mtb,in !I year. 
30. Provisions of this chapter apply to streams forming the boundary of the state. 
31., -Compensation of commissioners. Costs. 

Rio-ht to erect SEC. 1. illly man may erect and maintain a water mill and 

milla~d ~.:'intain d dams to raise water for working it, on his own land npon and 
Ullms, an • h f llin 

to dinrt "Il"ater across any stream, not navIgable; or, for t e purpose a prope g 
~s~anal for mills or machinery, may cut a canal and erect walls and em­
R. S., c. 126, bankments npon his own land, not exceeding one mile in length, 
isk, Co 133> § 1. and thereby divert from its natural channel the water of any 
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stream not navigable, upon the terms and conditions, and subject CRAP. 92. 
to the regulations hereinafter expressed. (a) 

SEC. 2. No such dam shall be erected or canal constructed to Not to injure 

the injury. of any mi~ .01' canal law!hll;: existing .on the .same ~vi~~~l~nal 
stream; nor to the Injury of any mill sIte, on which a mill or built. 

mill-dam has been lawfully erected and used, unless the right to g~ ::t:::fts~· 
maintain a mill thereon has been lost or defeated. R. S., c. 120, 

SEC. 3. The height to which the water may be raised, and the ili5, c.133. § 2. 

length of time during which'it may be kept up in each year, and Rest~iction as 

quantity of water that may be diverted by such canal, shall be ~~!el!~~ of 

liable to be restricted and regulated by the verdict of a jury, or 1855: c.133. § 3. 

'report of commissioners, as hereinafter is provided. f4.S" c. 120, 

SEC. 4. Any person, whose lands are damaged by being Da~ages for 
flowed by a mill-dam, or by the diversion of the water by such flOWIng, &c. 

1 b . t' fi th ..' b 1 . t t 7 Greenl. 155. cana, may 0 tam compensa IOn or e Injury, y comp am 0 10 nIaine 224. 
the supreme judicial court in the county where the lands or any 14 Maine: 423. 

part thereof are; but no compensation shall be awarded for ~,5~ .. ~~:3&~ 1. 
damages sustained more than three years before the institution § 5. 

of the complaint. 
SEC. 5. The complaint shall contain such a description of the Complaint. 

land flowed or injured, and such a statement of the damage, that 16 Maine, 4ll. 

hall h h h d d 28 Maine 9. 
the record of the case s s ow t e matter ear and eter- R. S., c. '120, 
mined in the suit. § 6. 

SEC. 6. The complaint may be presented to the court in term How present­
time or be filed in the clerk's office in vacation' and a copy ed and serred. 

shali be' served by the proper officer, fourteen day's before the fi,ss: c. 126, 

term day, on the respondent, by being left at his dwellinghouse, 
if he has any in the state; otherwise, it shall be left at the mill 
in question, or with its occupant. 

SEC. 7. The owner or occupant of such mill or canal may WbatmaYbe 
plead in bar that the complainant has no right, title, or estate in pleaded in bar. 

-the lands alleged to be injured; or that he has a right to main- fiJ.s" c.126, 

tain such dam, and flow the lands, or divert the water for an 
agreed price, or without any compensation; or any other matter, 
which may show that the complainant cannot maintain the suit; 
but he shall not plead in bar of the complaint, that the land de-
scribed therein is not injured by such dam or canal. (b) 

SEC. 8. When ,any such plea is filed, and an issue in fact or Trial, &c. 

in law is joined, it shall be decided as similar issues are decided 6 Greenl. 282. 

in cases at common law; and if judgment is for the respondent, fi~'if: 128, 

he shall recover his costs. 
SEC. 9. If the issue is decided in favor of the complainant, or Proceedings, 

if the respondent is defaulted, or does not plead or show any if complainant 

1 1 b· t' d' th t h 11 . lu reCOTers. ega .0 oec IOn to procee mg, e cour s a appoInt t 'ee or R. S. c.126 
more disinterested commissioners of the same county, who shall § 12." ' 

go upon and examine the premises, and make a true and faith-
ful appraisement, under oath, of the yearly damages, if any, done 
to the complainant by the flowing of his lands or the diversion of 

(a) 5 Greenl. 9; 28 Maine, 9; .36 Maine, 36; 39 Maine. 246. 

(b) 4 Green1. 322; 5 Greenl. 91 12 Maine, 183 j 21 Maine, 220 j 32 Malue, 39, 383; 
33 Maine, 273, 647. . . 
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C 9') the water described in the complaint, and determine how far the RAP. ~. 
----- same is necessary, and ascertain and make report what portion 

of the year such lands ought not to be flowed, or water diverted, 
or what quantity of water shall be diverted. 

Tnal by jury. SEC. 10. If either party requests that a jury may be im­
Commi;;sion- panneled to try the cause at the bar of the court, the report ers' report to 
be endence. of the commissioners shall, under the direction of the court, be 
39 Maine. 458.' given in evidence to the jury; but evidence shall not be admit'­
R. S., c. 126, t d t d' 't' unl . d t . Ii f: 'thf~_l § 13. e 0 contra lCt 1 , ess mIscon uc , partia ty, or nn aI w-
1856, Co 269. ness on the part of some commissioner is shown. 
Acceptance of SEC. 11. If neither party requests a trial by jury, the report 
report. of the commissioners may be accepted by the court and judgment 
R. s., c. 126, . d d th 
§ 14. Ten ere ereon. 
Verdict or re- SEC. 12. The verdict of the jury or the report of the com­
k:'~o ~c~io":.y missioners so accepted, shall be a bar to any action brought for 
R. S., Co 125, such damages; and the owner or occupant shall not flow the 
9 15: lands nor divert the water during any portion of the period 

when prohibited, nor divert the water beyond the quantity al­
lowed by the commissioners or jury. 

Yearly dama- SEC. 13 .. Such verdict or accepted report of the commission­
ges, howfL~ed. ers, and judgment thereon, shall be the measure of the yearly 
fi~" Co 12, damages, until the owner or occupant of the lands or the owner 

or occupant of the mill or canal, on a new complaint to the court, 
and by proceedings as in the former case, obtains an increase or 
deCl'ease of such damages. 

s!'curity to be SEC. 14. When any person, whose lands are so flowed or 
g-J:l'enfory!'arly from whose lands the water is so diverted files his complaint for da.ma.ges, if re- , 
quired. . ascertaining or increasing his damages, or brings his action of 
fit' c. 126, debt as provided in the folloWing section, and moves the court 

. to direct the owner or occupant of such mill or canal to give 
security for the payment of the annual damages, and the court 
so orders, the owner or occupant refusing or neglecting to give 
such security shall have no benefit of this chapter; but shall be 
liable to be sued for the damages occasioned by such flowing, in 

complainant 
may sue for 
danlages, if 
unpaid. 
Lien upon 
mill and land. 
for d:lmages. 
15 Maine, 242. 
30 Maine, 244. 
3! Marne, 402. 
R. S .• c. 126, 

19.20. 
. 185-5, c. 133. 

Mill and land 
maybe sold 
on executiqn 
after thirty 
days, &:c. 
28 Maine. 9. 
R. S., c. 126, 
§ 21,22. 

an action at common law. . 
SEC. 15. The party entitled to such annual compensation, 

may maintain an action of debt or assumpsit therefor against 
any person who owns or occupies the said mill, or canal and 
mills supplied thereby, when the action is brought; and shall 
therein recover the whole. sum due and unpaid, with costs; and 
shall have a lien for such compensation, from the time of the in­
stitution of the original complaint, on the mill and mill-dam, or 
on the canal and the mill supplied thereby, with the appurte­
nances and the land under and adjoining them, and used there­
with, for any sum due not more than three years before the 
commencement of the complaint. 

SEC.· 16. The execution on such judgment, if not paid, may 
at any time within thirty days be levied on the premises subject 
to the lien; and the officer may sell the same at public auction, 
or so much thereof in common with the ·residue, as is necessary 
to satisfy the execution, proceeding in giving notice of such sale 
as in selling an equity of redemption on execution. Such sale 
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shall be effectual against all persons claimiug the premises by any CRAP. 92. 
title, which accrued within the time covered by the lieu. 

SEC. 17. Any person, entitled to the premises, may' redeem Right .of re­

them within one year after the sale, by paying to the purchaser, ;;~Ption~Q6 
or the person holding nnder him, the snm paid therefor, with in- § 23:' c. - , 

terest ,at the rate of twelve per cent., dedncting therefrom any 
rents and profits received by such purchaser, or person holding 
nnder him; and may have the same process to compel the pur-
chaser to acconnt, as might be had against a purchaser of an 
equity of. redemption, , 

SEC, 18. When either party is dissatisfied with the annnal Either part}" 

compensation- established as aforesaid, a new complaint may be :,%p~~in~~w 
filed . and proceedincrs had and conducted substantially as in 16 ~Iaine, ·HI. 

, f ,. 1 '" l' t R. S., c. 126, case 0 an ongma comp am . § 24. 

. SEC. 19, No new complaint shall be bronght, until the expir- R<;str!ction of 

ation of one month after the payment of the then last year is this rIght. 

dne, and one month after notice to the other party; and the r2s~" c. 126, 

other party may within that time make an offer or tender, as 
hereinafter is provided, 

SEC, 20. The owner of the mill, dam, or canal, within said O=.e~ ma}" 
month may offer in writincr to the owner of the land inim'ed an offer Illcre~sed 

, '" 0 ~ compensation. 
increase of compensation for the future; and if the owner of the Consequence. 

land does not agree to accept it, but brings a new complaint for rws" c.125, 

the purpose of increasing it, he shall not recover any costs, un- . 
less he obtains an increase greater than the offer, 
, SEC, 21. The owner of the land injured may, within said Injured party 

th -CI" 'li' t th f th 'U d 1 may offer to mon ,oller In wn ng 0 e owner 0 e mI, am, or cana , accept less 
to accept a reduced compensation for the future; and if the Owner compensation. 

f h 'II dId I' t '1 t b . Consequence. o t e mI, am, or cana, ec mes 0 pay It, JU rmgs a new R S 126 

complaint to obtain a reduction, he shall not recover costs, unless § 27:' c. , 

such compensation is reduced to a sum less than was offered. 
SEC. 22. Such offers may be made by or to the tenants or Tenants may 

occupants of the land, and of the mill and dam, or canal, in like :ffe~~ !~"!cll 
manner and with like effect, as if made by or to the owners; as o=.ers. 

but no agreements founded thereon shall bind the owners, unless raos., c. 126, 

made by their consent, . 
SEC. 23. No action shall be sustained at common law for the Restriction of 

recovery of dam acres occasioned by the overfiowincr of lands or suits for dam-

h di . '" f h b fi . °d 'ages. for t everSIOn 0 t e water as e ore mentione , except in 39 Maine, 246. 

the cases provided in this chapter, to enforce the payment of riss., c. 126, 

damages after they have been ascertained by process of com- . 
plaint as aforesaid, 

SEC. 24. If after judgment, the restrictions imposed by the Double dam­

report of the commissioners or finding of the jury, respectinocr ag.esdifhi~:mh is 

h :fl . di' f h . 1 d raIse "er, t e owmg or vertmg 0 t e waters are VIO ate , the party &c. 

injured thereby may recover of the wrong-doers double damages 1848, c. 86 • 

. for his injury in an action at common law. 
SEC. 25. When an annual compensation, upon the acceptance Agreements of 

by one party of an eifer made by the other, is established and partiif~s bind-d· 
. . mg, recor ... 

sIgned by the owners of the mill, dam, or canal, and of the land, ed. 

and recorded in the af'fice of the clerk of the court in which the r· s., c. 126, 

former judgment was rendered, with a reference on the record 31. 

73 

------------------
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CRAP. 92. of the former judgment, and to the book where the agreement 
----- is recorded, such agreement shall be as binding as a verdict and 

judgme~t on a new complaint. 
Judgment no SEC. 26. A judgment against a complainant as not entitled 
~~~~laa~~w to any c~mpensation shall be no bar to a new complaint for dam­
R. S., c. 126. ages, arising after the former verdict, and for compensation for 
§ 32. damages subsequently sustained. 
Tender of dam- SEC. 27. In case of an original complaint, the respondent 
~~::~~f.d effect may, with the same advantages to himself, tender and bring 
R. S., ~. 126, money into court, as in an action at common law; and if it is 
§ 33. accepted, the· judgment shall have the same effect as if rendered 

on a verdict. 
Complaint not SEC. 28. No complaint for so flowing lands or diverting water 
l~~ta~~ ~ther shall abate by the death of any party thereto; but it may be 
party. prosecuted or defended by the surviving complainants or respon­
R. S., c.126, dents or the executors or administrators of the deceased § 34. , • 
If complaint SEC. 29. If such complaint is abated or defeated for want of 
abates, rights form, or if after a verdict for the complainant, judgment is re-
preseITed by d h b . 1 . ., h' 
new complaint verse, e may rmg a new comp amt at any tlIDe WIt m one 
within a year. year thereafter and thereon recover the damaO'es sustained dur­
r3~:' c.126, ing three year~ next before the institution of the first complaint, 

or at any time afterwards. 
Pr.oTIsions of SEC. 30. The provisions of this chapter shall apply to mills 
!~;l;~~pter and dams erected upon streams forming the boundary line of 
~treams forma the state, although a part of the dam is not in the state; and 
~J ~~et~~un - the rights and remedies of all parties concerned shall be ascer­
state. tained and determined as if the whole of such streams were in 
1855, c.133, § 4. the state. 
Compensation SEC. 31. The court shall award a suitable compensation to 
~[o~Oe~C~sts. be paid to the commissioners, and taxed and recovered by the 
R. s., c. 126, prevailing party. The prevailing party shall recover his costs, 
§ 16, 29. except where it is otherwise expressly provided. 

SEC. 

CHAPTER 93. 

INQUESTS OF OFFICE, Al\TD INFORMATIONS FOR INTRUSION. 

l. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 

10. 
11. 
IZ. 
13. 

Proceedings to re.est in the state, lands granted on condition. 
Attorney general to file information. 
Scire facias to issue. Service. 
Judgment on default. 
Consequence of disclaimer by defendant. 
Proceedings, if defendant claims title. 
Proceedings if it is adjudged that defendant holds too much land. 
Such part shall be located by persons appointed by the court. 
Cases in 1Vhich information may be filed, without order of the legislature. 

Notice, how to be given. 
Proceedings, judgment and costs. 
Information to recover escheats. Notice. 
Tenant to set up no title, unless :he claims unie"r it. 
C.osts, if defendant recovers. 
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