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Cuar. 87.
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R. §., c. 120,
§ 25. v
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If such claim
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heirs or de-
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6 Greenl. 127,
?. 8., . 120,

Time within
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R. 8., c. 120,
§ 32, 33.

Limitation of
actions against
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non, &ec.

R. 8., c. 120,

§ 34, 35.

Actions for
legacies not
aﬁ-"ected &e.

R. S., c. 120,
§99, 31.

PARTITION OF REATL ESTATE. [TITLE IX.

Sec. 13. And when an action, on a covenant or contract,
does not accrue within said four years, the claimant may file
such demand in the probate office within that time, and the
judge of probate shall direct that sufficient assets, if such there
be, shall be retained by the executor or adnumstrator, unless
the heirs or devisees of the estate give bond, with one or more
sureties, approved by the judge of probate, to the executor or
administrator to respond the same.

SEc. 14. When a bond is so given, no assets shall be retain-
ed; but the estate shall be liable in the hands of heirs or de-
visees, or those claiming under them, to answer such demand;
and an action may be brought on such bond, or when no bond is
given, against the executor or administrator, and if any thing is
found due, the claimant shall have judgment therefor and for his
costs.

Szc. 15, When such claim has not been filed in the probate
office within said four years, the claimant may have remedy
against the heirs or devisees of the estate within one year after
it becomes due, and not against the executor or administrator.

Sec. 16. Upon the appointment of an administrator de bonis
non, the time within which actions may be brought is extended
as follows; to such a portion of the four years as remained un-
expired before a vacancy, shall be added so much time after the
new appointment as will make five years; and every new ad-
ministrator shall in all cases be liable to actions of creditors for
two years after notice given of his appointment, although the
whole time may be estended beyond five years.

Sec. 17. When an executor or administrator does not give
legal notice of his appointment, actions may he commenced
against a new administrator within four years after notice of his
appointment; and if he fails to give legal notice of it, he can
have no benefit of the limitations contained in this chapter.

SEc. 18. An action, for the recovery of a legacy, shall not
be affected by the provisions of this chapter. When an execu-
tor or administrator is gnilty of unfaithful administration, he
shall be liable on his administration hond for all damages occa-
sioned thereby.

CHAPTER 88.

PARTITION OF REAL ESTATE.

Sze. Partition may be made by writ at common law.

Partition may be made by petition; what must be stated in it.

Petition may be filed in vacation, if all co-tenants are named.

Petition may be presented in any county, if all are not named, 2nd notice
ordered. '

When persons not fully notified may appear ; pleadings how made.

Plaintiff or petitioner may reply.

Guardians for infants and insane persons, and egents for persons out of the
state, to Le appointed.

oo 1o

Ne @




TITLE IX.}  PARTITION OF REAL ESTATE. - 557

Sec. 8. Division of time, for occupation of saw mills, may be mado. Cmap. 88.
9. Respondent having no interest, pays costs.
10. Petitioner owning a less share then claimed, pays costs; proceedings.
il. Petitioner dying or conveying, his heirs, devisees or grantees may be ad-
mitted to proceed. ‘
12. Respondent dying, his heirs or devisees may be cited to appear.
13. Commissioners to be appointed to set off shares together or separately.
14. Commissioners to be sworn and certificate of oath made on warrant.
15. Commissioners to give notice of time and place for partition; majority may
decide, but all must be present.
16. Commissioners to assign shares so as to include exclusive possessions.
Value of improvements to be considered.
17. Commissioners may assign to one a parcel greater than his share, on his pay-
: ment of award to the others; report not to be accepted until award is paid.
18. Court to determine share of expenses to be paid by each, a.nd may issue
execution therefor.
19. When a share too large, or of too much value, is set off, o new division may be
had on application to court within three years.

20. Hovw a new division shall be made.

91. Report of commissioners confirmed, recommitted, or set aside. When con-
firmed, to be recorded.

22. Judgment conclusive of all rights, except as after provided.

23. When an unequal share is left for one out of the state, proceedings.

24. Person not a party, claiming in severalty, not precluded.

25. Person claiming a share assigned or left, not precluded.

26. Person owning, to whom no share assigned or left, not precluded.

27. Person evicted of his share, to have a new partition.

28. Mortgages, attichments and liens, remain in force on & share set out.

29. Lots reserved for public uses, to be first set off.

SEc. 1. Persons seized or having a right of entry into real Partition by
estate in fee simple or for life, as tenants in common, joint tenants, Eﬁg‘f“m’

or co-partners, may he compelled to divide the same Dby writ of R. 8., c. 121,
partition at common law. (a) § L

Sec. 2. Persons so entitled, and those in pOSSGSalOD or hav- Patition by
ing a right of entry for a term of years, as tenants in common, {yharmust be
may present a petition addressed to the supreme judicial court statedinit.
held in the county where such estate is, clearly deseribing it, and 2Creenl: 435
stating whether it is a fee simple, for life, or for years, and the 320."
proportion claimed by him, the other tenants in” common, and 1f %ﬂ;gg; o
their places of residence, if kmown, and whether any or all of k.S, e. 121,
them are unknown. §2,3 4

Sec. 3. The petition may he filed in the clerk’s office in va- All co-tenants
cation, if all the co-tenants are named in it. A copy thereof, at- ﬁtﬁiﬁ;ﬁf,‘:‘
tested by the clerk, left with each or at his last and usual place fled, &c.
of ahode, twenty days hefore the session of the court to which ?'55" ¢ 121,
it is addressed, shall be sufficient service. ) '

SEc. 4. When the co-tenants are not all named in the peti- When not all
tion, it may be presented to the court in that, or in any other %;‘“;SSSJ,L‘;‘&‘Y
county, returnable in the county where the estate is, and such it any county,
notice shall be given to the other co-tenants, as the court orders; 5 f;'ree,ﬂ. 458
and in case of non-compliance therewith, or other imperfection R.S. e 121,

of .notice, the court may order further notice to be given., 86,78

() 12 Maine, 142, 320, 308 ; 16 Maine, 388 ; 17 Maine, 423 ; 21 Maine, 47; 31 Maine,
486; 383 Maine, 107,
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34 Maine, 35.
35 Meine, 456.
36 Maine, 16.
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§ 9,11, 15.
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reply, &e.

22 Maine, 321.
R. S., e. 121,

§ 12, 15.

Guardian for
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sane, and
agent for those
out of the state
to be ap-

ointed.

. 8., c 121,

[ 10, 22,
Division of
time for occu-
pation of saw
mills may be
made.
1848, c. 56.
Respondent
having no in-
terest, &c.
R. S., c. 121,
§ 13.
‘When petl-
tioner owns
less share than
claimed, &e.
5 Greenl. 453,
R. 5., c. 121,
§ 14, 17.

‘When peti-
tioner dies or
conveys, heirs,
devisees or
grantees may
roceed.
. 5., ¢, 121,

§ 16.

1842, ¢. 31, § 14.
Death of a
respondent,
heirs or de-
visees may be
cited in.

1854, e. 97.

PARTITION OF REAL ESTATE. [TITLE IX.

BEC. 5. A person interested and not named in the petition,
or out of the state, and not so notified as to enable him to ap-
pear earlier, may be permitted to appear and defend at any time
before final judgment. And any person, defendant in an action

at law, or respondent in a petition for partition, may jointly
with others, or separately, by brief statement, without a plea of
the general issue, allege any matter tending to show that parti-
tion ought not to be made as prayed for.

Skc. 6. The plaintiff or petitioner may reply by counter
brief statement, alleging that the defendant or respondent has
no interest in the premises, or other matter to show the insuffi-
ciency of the defence.

Sec. 7. When an infant, or insane person, living in the state,
has no guardian, and appears to be interested, the court shall
appoint a guardian ad litem for him, and an agent for persons
interested who had been out of the state one year before the .
petition was presented, and do not return before judgment for
the partition is to be made.

Sec. 8. Tenants in common of a saw mill, may have a divi-
sion of the time, during which each may occupy according to his
interest, as partition is made of an estate; and the court may
make all necessary decrees in relation thereto.

Sec. 9. When it appears on trial that the respondent has no
interest in the estate, he shall no further be heard, and the peti-
tioner shall recover of him the costs of the trial.

Sec. 10. When a petitioner is found to own a less share than
i3 claimed in his petition, he shall have partition of such share,
but the respondent shall recover costs. When found entitled to
have partition of the share claimed, he shall recover costs of the
respondent. In such cases, or on default, a judgment that parti-
tion be made shall be entered. '

Sgc. 11. The owners may join or sever in their petitions.
When they join, and one dies or conveys his share, or when a
several petitioner dies or conveys his share, the petition, by
leave of court, may be amended by erasing his name and in-
serting the names of his heirs, devisees, or grantees, and they
may proceed with the process for their respective shares.

SEc. 12: The petition is not abated by the death of a party
respondent. His heirs or devisees, or if the estate is for a term
of years, his executor or administrator may be cited to appear,
and upon service on them, they shall become parties to the
proceedings; and the court may order such judgment, and with

~ such costs, as the Jaw and facts require.

Commission-
ers to set off
shares, &ec.
15 Maine, 365.
R. S., c. 121,
§ 19, 20.

To be sworn ;
certificate, &e.
R. 8., c. 121,

§ 2.

Sec. 13. After judgment that partition be made, the court
shall appoint three or five disinterested persons as commission-
ers, to make pa.rtmon afd set off to each his ‘share, which shall
be expressed in the warrant. Their shares may be set off to-
gether, or in one tract, or the sha;re of each may be asmgned
to him, at his election.

Sec. 14. - Before proceeding to discharge their duty, the com-
missioners shall be sworn to the faithful and impartial perform-
ance of it; and the justice of the peace, before whom they are




TITLE IX.] PARTITION OF REAL ESTATE.

sworn, shall make his certificate thereof on the ‘back of their
warrant.

Sec. 15. They shall give reasonable notice, of the time and
place for making partition, to all concerned who are known and
within the state. They must all be present at the performance
of their duties, but the report of a majority is valid.

Sec. 16. When one of the tenants in common, by mutual
consent, has had the exclusive possession of a part of the estate,
and made improvements thereon, his share shall be assmned
from or including such part; and the value of the 1mpr0\'ements
made by a tenant in common shall be considered, and the as-
signment of shares he made in conformity theremth

“Skc. 17. When any parcel of the estate to be divided is
of greater value than either party’s share, and cannot be divided
without great inconvenience, it may be assigned to one party
by his paying the sum of money awarded to the parties, who
have less than their share; but the report shall not be accepted,
until the sums so awarded are paid or secured to the satisfac-
tion of the parties entitled thereto.

SEc. 18. An account of the charges, attending the partition,
shall, on request of a petitioner, be presented to the court, which
shall determine, after giving notice to all concerned, the pro-
portion to be paid by each; and execution therefor may be
issued against any one neglecting to pay.

Sec. 19. If a share larger than his real interest, or more
than equal in value to his proportion, is set off to a part owner,
an aggrieved part owner, who at the time of partition was out
of the state and not notified in season to prevent it, his heirs,
or assigns, may, within three years thereafter, apply to the court
that made the partition, and it shall cause a new partition to be
made.

Sec. 20. In such new partltlon, so much and no more shall
be taken from a share, as it is considered more than its propor-
tion of the whole, estimated as in the state when divided; and

559
Crap. 88

Notice of time
and place, &e.
20 Maine, 291.
32 Mazine, 136.
R. S, c. 121,

§ 23, by

The share of a
tenant to be
assigned from
or to include
his exclusive
possession,
&e.

1853, ¢. 157.

Parcel of
greater value
than a share
mpy be assign-
ed to one who
pays to others;
when.

15 Mairne, 365.
R. S., ¢. 121,

§ 25.

Court deter-
mines expen-
ses to be paid
by each; exe-~
cution may be
issued. -
R. 8., c. 121,

When a larger
share or one of
greater value
than his share
is set offi to a
party, &e.
R.S., ¢ 121,

§27.
1852, c. 233.

How the new
partition shall
be made.

R. S, e 121,

if any improvements have been made on the part taken off, rea- §23

sonable satisfaction therefor, to be estimated by the commission-
ers, shall be made to him, who made them, by him to whose
share they are added; and the court may issue execution there-
for, and for costs of the new partltlon

Sec. 21. Commissioners in all cases shall make and sign a
written return of their proceedings, and make return. thereof
with their warrant to the court from which it issued. Their re-
port may be confirmed, recommitted, or set aside and new pro-
ceedings be had as before. When confirmed, judgment shall be
entered accordingly, and recorded by the clerk, and by the regis-
ter of deeds of the district where the estate is.

Sec. 22. Such judgment shall be conclusive on all rights of
property and possession of all parties aud privies to the judg-
ment, including all persons, who might have appeared and answer-
ed, except as hereinafter provided. (a)

(2) 29 Maine, 29, 128, 559.

Report; may
be confirmed,
reeommitted,
or set aside. -

"When con-~

firmed, to be
recorded.

20 Maine, 291.
30 DMaine, 217.
. 121,

Judgment con~
clusive of all
rights, except,
&e.

RS cl"l
§ 31




560 PARTITION OF REAL ESTATE. [TITLE IX.

Crap. 88. Sec. 28. When a person, to whom a gha.re wag left, was out
e of the state when notice was served on him, and did not return
qual share is 11l SE4SON to become a party to the proceedings, he may, within
%;}fts{"ge‘me out three years after final judgment, apply to the same court for a
- pantition may T.ew partition; and if it appears to the court that the share left
be made. for him was less than he was entitled to, or that it was not equal
?é:f" 1L in value to his proportion of the premises, it may order a new
partition as provided in section twenty.
Person not a Sec. 24. When a person, not a party to the proceedings,
ﬁgtgvggg;g';mv claims to hold the premises described, or any part thereof in
not precluded. severalty, he shall not be precluded by the judgment for parti-
38 Moo %00 tion; but may bring his action therefor, as if no such judgment
§ 33. had been rendered.
A: person Smc. 25. When a person, not a party to the proceedings,
daminga . claims a share assigned to or left for a part owner, he shall be
orleft, ot  concluded so far as it respects the assignment of the shares; but
PRregluie‘lﬁl shall not be prevented from maintaining an action, within the’
534 3.  time in which it might have been brought if no judgment for
partition had been rendered, for the share claimed, against the
tenant in possession, as if the demandant had claimed the piece
. demanded, instead of an undivided part of the whole.
A part owner SEc. 26. When a person, not a party to the proceedings,
fowhom mo  claims to have been a part owner of the estate, to whom no
signed or left, share was assigned or leff, he shall be concluded so far as it
not precluded, ope . . s . .
&e. respects the partition, but not from maintaining an action, against
R.S.e. 121, each person holding a share, for his proportlon of each shzue as.
§ 36. . owned before par tition was made.
. A person Sec. 27.  When a person, to whom a share has been assign-

gzg‘;idpgf;g_m ed or left, has been evicted by an elder and better title than

'ﬁoré 1 that of the parties to the judgment, he shall be entitled to a
§37. “ = new partition of the residue, as if no partition had been made.
A mortgage, Sec. 28. A person having a mortgage, attachment, or other

i‘fet;c}f:’s’ﬁ;’:e lien on the share in common of a part owner, shall he concluded
incommon by the judgment, so far as it respects the partition, bui his
holds the share 1 ortgage or lien shall remain in force on the part assigned or
R.S.e.121, left to such part owner..
%ifs ceserved . SEC. 29. "When portions or lots are reserved for public uses
for public uses in & tract of land to be divided, they shall first be set out, of an
fobefirstset gverage quality and situation, and a return made thereof to the
17 Maine, 423, land office, with a description of its quality and location; and
?405-» 121, the commissioners’ return of partition, accepted and recorded
T as before provided, shall be a valid location of such reserved

Tands.
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