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TITLE VI.] COURTS OF PROBATE. 

TITLE SIX . 

. The powers and duties of courts of pl'obate. 

CRAI'. 63. 
64. 

The court of probate. 
The appointment, powers and duties of executors and ad. 

SEC. l. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

ll. 

12. 
13. 

ministrators. 
65. The distribution of estates, real and personal, and of lands 

held in mortgage, or taken on execution. 
66. Insolvent estates. 
67. Appointment, powers and duties of guardians. 
'68. Testamentary trustees. 
69. Estate'sof deceased partners. 
70. Assignments for the benefit of creditors. 
71. Sales of real estate by license of court. 
72. Probate bonds, and remedies thereon. 

CHAPTER 63. 

THE COURT OF PROBATE. 

SELECTIOX, POWERS A}.-n DUTIES OP JUDGES OP PnoD!.TE. 

Judges, how selected; to enter upon duties first of January following; to have 
a se~l, issue processes and punish for contempt. 

Officers to serve such processes; witnesse~ refusing to appear and testify, how' 
punished. 

Judges to ha,e fixed days and places for holding court. Special courts, and 
adjournments by judge or register. 

In what cases he may appoint guardians, executors and administrators, and 
his jurisdiction generally. 

In what cases administration shall not be granted, and di~posal of property in 
such cases. 

Court first commencing proceedings to have jurisdiction throughout; assumed 
jurisdiction only to be a,oided by appeal, except for fraud, or the want of 
jurisdiction appears on the record. 

When the judge is interested, jurisdiction transferred to the adjoiniog county, 
and copies of records to be transmitted and recorded in the county where 
the case originally belonged. \ 

Pronsions of this chapter applicable. to probate districts made of parts of 
counties. 

Judge to sign and certify unfinished records, decrees and certificates of his 
predecessor, and same to be ,alid. 

Oaths required may be taken before the judge or a jnstice of the peace, and 
certificate returned and recorded. 

Judge may appoint magistrate to administer oath to person unable to nttend, 
or linng thirty miles from court, and return certificate. 

Judge not to be counsel in cases incompatible. 
No bond sufficient unless approval of judge is written thereon. 

51 

401 

CHAP. 63. 



r-----------------------------------

402 COURTS OF PROBATE. [TITLE "VI. 

C SELECTION, POWERS .A.1<-n DUTIES OF REGISTERS OF PROBATE. 
RAP. 63. 

----- SEC. 14: Registers, how selected; their oath and bond; to haTe the care of all papers 
and keep all the records of their courts. 

15. Conditions of his bond; a forfeiture disqualifies him from holding his office. 
16. In his absence or death, judge may appoint a register pro tem., who shall be 

sworn and giTe bond. 
11. Judges of probate and of the supreme court to inspect register's conduct, 

and giTe notice of breach of his bond to county treasurer, who shall put it 
in suit; apply the money to complete the records, and sue register for any 
deficiency. 

18. Register not to be counsel in Cases incompatible. 

SUPREME COURT OF PROB.A.TB. 
19. The supreme judicial court to be the supreme court of probate. Persons may 

appeal by claiming an appeal within thirty days, or within thirty days :Uter 
return from absence, or constitution of attorney. 

20. Appellant to file his bond within ten days, and his reasons for appeal within 
ten days more, and giTe notice to all parties fourteen days before court. Case 
in which bond may be waiTed. 

21. Court may allow entry of an appeal accidentally omitted, on petition filed 
within a"year, and notice to all adTerse parties. 

22. Proceedings if appellant fails to enter his appeal and reasons therefor. 
23. After an appeal, all proceedings in prqbate court to cease till decision in the 

supreme court. 
24. Appeal to be heard at the next term. What judgment the court may render. 

Trial by jury. 
25. Costs may be allowed in all contested cases, as in actions. 

SELECTION, POWERS .AJ\T1) DUTIES OF JUDGES OF PROBATE. 

Judges, how SEC. 1. Judges of probate are elected or appointed as pro-

hselected; Ito& vided in the constitution. Their election is effected and deter-
aTeasea, c. 'd . t .. b h 

1856, c. 210. mined as proY} ed respecting coun y COIDIDIssIOners y c apter 
R. S., c. 105, seventy-eight. They are to enter upon the discharge of their 
§ 1,2,5,1. duties on the first day of January following, and have an official 

Officers to 
serre process­
es, &c. 
R. S., c. 105, 
§ 6,1. 

seal, and authority to issue whatever process is necessary for the 
discharge of their official duties, and to punish for contempt of 
their authority the same as the supreme judicial court may. 

SEC. 2. Sheriffs and their deputies, coroners and constables, 
shall serve aud· execute all legal processes directed to them by 
any judge of probate; aud auy person summoned before him as 
a witness, refusing to appear and give evidence, is liable to the 
same penalties and damages as for such refusal before the 
supreme judicial court. 

Judges to haTe SEC. 3. Judges of probate shall have certain fixed days and 
!laec~sd;lrs and places for holding their courts, and making and publishing their 
holding court, orders and decrees, where no express provision is made by law; 
&c. aud such days shall be made known by public notifications there-21 Maine, 114. 
R. S., c. 105, of in their respective counties; they may adjourn their courts to 
i~, c. 5, § 2. any time not beyoud the next regular day, and appoint special 

courts, when they deem it necessary; and in case of the absence 
of the judge or vacaucy in the office at the time of holding any 
court, the register of probate may adjourn the same till the 
judge can attend, by posting notice thereof at the probate office. 

In what cas~s SEC. 4. The judge for each county may appoint guardians for 
:~~dra~;&~~ minors and others according to law i take the probate of wills; 

(" 
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grant letters testamentary or of administration oil the estates of CHAP. 63. 
all deceased persons, who at the time of their decease, were in- 'J? 111 ._ 

h b't 't 'd t f h' h d' d 'th t th ~~! arne, ,,49. a I an s or res 1 en s 0 IS county, or w 0 Ie WI ou e 32 lIfaine, 102. 
state leaving estate to be administered in his county, or whose fa S4' c. 105" 
estate is afterwards found therein; also on the estate of any Isi8, ·c. 80. 
person, who is under sentence of death and confined in the state 
prison awaiting its execution, or of imprisonm'ent for life in the 
state prison; and shall have jurisdiction of all matters relating 
to the settlement of such estates, to persons under guardianship, 
and to whatever else is conferred on him by law. 

SEC. 5. No probate of any last will or administration on the In what caseS 
estate of any person deceased, shall be. originally granted .after ~t~~~~:on 
the expiration of twenty years fwm hIS decease, except It ap- granted, &c. 
pears satisfactorily to the judge of probate, that there are moneys R. S., c. 105, 
due to the estate of said deceased from the govei'nment of the i8~Y, ~·5. 
United States; and except as provided in chapter sixty-four and 1848, c. 75. 
section eleven; nor shall any administration be granted at any 
time, unless it satisfactorily appears to the judge, that there is 
personal estate of the deceased amounting to at least twenty 
dollars, or that the debts due from him amount to that sum, and 
in the latter case, that he left that amount in value of real estate; 
and in case no administration is granted for the reasonS afore-
said, the personal estate of said deceased shall become the 
property of his widow, if any, otherwise of the next of kin, who 
may appropriate the same without being chargeable as executors 
in their own wrong. 

SEC. 6. When a case is originally within the jurisdiction of Court first 
snch court in t:vo or more counties, the one which first ~om .. ~~::edfu.~sg to 
mences proceedings therein, shall retain the same exclUSIvely h;a,ejurisdic-­
throughout; and the jurisdiction assumed in any case, except ~~f i~.ough­
cases of fraud, so far as it depends on the residence of any per- R. ~ .• c. 105, 
son, or the locality or amoUnt of property, shall not be contested § 4, 22. 
in any proceeding whatever, except on an appeal from the pro-
bate court in the original case, or when the want of jurisdiction 
appears on the same record. 

SEC. 7. When any judge of probate is interested either in his Whenjudge 
own right" in trust, or in any other manner, or is within the de- ~~~d;".~ti~~ 
gree oflrindred, by which in law he may, by any possibility, be tra.n~f~';."ed to 
heir to any part of the estate of any person deceased, to an ~~~~g 
amonnt in either case not less than one hundred dollars, such R. S., c. 105, 
estate shall be settled in the probate court of any adjoining is~~ ~9i5 

, county, which shall have as full jurisdiction thereof, as if the de- '1B!1; c.149, § 1. 

ceased had died therein. If his interest arises after he has ~8{22.c. 278, 
regularly assumed jurisdiction of such estate, or existed at the ' 
time of his appointment to office; and in all cases 'where an 

, executor, administrator, or guardian, whose trust is not fully exe­
cuted, is appointed and qualified as judge of probate for the 
county, in which his letters were granted, further proceedings 
therein shall be transferred to the probate court in any adjoin­
ing county, and there completed as if such court had had origin­
al jurisdiction thereof; and in aU such cases the register of pro­
bate in such adjoining connty, shall transmit copies of all records 
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CHAP. 63. relating to such estate, to the probate office of the, COllD.ty whe~e 
such estate belougs, to be there recorded. 

This chapter 
applicable to 
probate dis­
tricts. 
R. S., c.105, 
§ 37. 

SEC. 8. Wbere parts of a couuty are designated by law for 
a separate probate district, it sball be deemed a couuty for all 
purposes of this and other applicable cbapters; aud appeals from 
the judge of probate thereof shall be cognizable in the comity 
wbere such district is situated. 

Judge to cer- SEC. 9. Every judge of probate, upon first entering on the 
~o~nJ~ed duties of his office, shall examine the records, decrees, and cer­
crees and tificates, and the proceedings connected therewith, which his pr~­
certificates oC 
his prede- decessor left without being signed and authenticated, and if he 
cessor. finds them correct, he shall sign and authenticate them, and they 
1841, c. 149, p. shall then be as valid to all intents and purposes, as if it had 

been done by his predecessor while in office. 
Oaths required SEC. 10. All oaths, required to be taken by executors, admin-
may be taken • tr t t t di t t th tr th f' before judge or IS a ors, rus ees, or guar . ans, excep 0 e u 0 mven-
justice of the tories or accounts by them rendered, and all oaths required of 
~a~~: c. 105, commissioners of insolven~y, app~aisers and dividers ?f e~tates, 
§ 23. or of any other persons m relatIOn to any proceedmgm the 

probate court, or to perpetuate the evidence of the publication 
of any order of notice, or of any notice of the time and place 
of sale of real estate by license of any judicial or.probate court, 
may, at any convenient time and place, be administered by the 
judge of probate or by any justice of the peace; and a certificate 
thereof, when taken out of court, shall be returned into the reg­
istry of probate, and there filed and recorded. 

Judg!, may • SEC. 11. If any person, required to make oath to any inven­
:F!t~'~: ~:gts- tory or accollD. t to be settled by the judge of probate, is unable 
minister oath. to attend by reason of infirmity or otherwise, or resides more 
R. S., c. 105, than thirty miles from the place where the court of probate is 
§ 38. held, the judge, by a commission issued for the purpose, may 

authorize any disinterested magistrate to administer such oath, 
who shall return a certificate thereof to the judge, with such com­
mission and inventory or aCCOllD.t annexed, and the vouchers to 
prove the same. 

Judge not to SEC. 12. No judge of probate shall have a voice in judging 
~:s~~h;~~~~ and determining, nor be attorney or cOllD.selor in or out of court 
patible. in any civil action or matter, which depends on or relates to any 
R. s., c. 105, sentence or decree made by him in his office; nor in any civil 
§ 20. action for or against any e~ecutor, administrator, guardian, or 

trustee under any last will and testament, as such, within his 

No bond suffi­
cient unless 
approved by 
judge. 
R. S., c. 105, 
§ 36. 

COllD.ty. 
SEC. 13. No bond required by law to be given to the judge 

of probate, or to be filed in the probate office, shall be deemed 
sufficient, unless examined and approved by the judge, and such 
approval, under his official signature, written thereon. 

SELECTION, POWJ(lRS AL'ID DUTIES OF REGISTERS. OF PROBATE. 

Rlgi~td~' hOt~ SEC. 14. Registers of probate are elected or appointed as 
!~dCb~nJ., &ac. provided in the constitution. Their election is effected and de­
R. S., c. 105, termined as provided respecting county comni.issioners by chap­
ii56;~.1Io. ter seventy-eight. They enter upon the discharge of their dnties 
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On the first day of January following, but before doing so, they CHAP. 63. 
shall be duly sworn, and give bond to the treasurer of. their ---­
county with sufficient sureties, in the sum of not less than one 
hundred, nor more than one thousand dollars, at the dh;cretion of 
the judge of probate, who shall certify his approval thereon; and 
they shall have the care and custody of all files, papers, and 
books belonging to the probate office; and shall duly record. all 
.wills proved, letters of administration or guardianship granted, 
accounts allowed, and all orders and decrees of the judge, and 
such other matters as the judge directs. 

SEC. 15. The condition of such bond shall be for keeping np, Conditions of 
seasonably, and in good order, the records of the court; making bond, &c. _ 
and keeping correct and convenient alphabets of the records, fif,'i2: 10D, 

and for the faithful discharge of all other duties·of office; and if 
such register forfeits his bond, he shall thenceforth be forever 
disqualified from holding said office, and if he neglects to com-
plete his records for more than six months at anyone time, sick-
ness or any extraordinary casualty excepted, such neglect shall 
be adjudged a forfeiture. 

SEC. 16. In case of the death or absence of the register, the In his abo:ence . 
judge of probate shall appoint a suitable person to act as regis- ~ade:~\J~~~e 
tel', until the register resumes his duties, or another is qualified reJsterPpro 
in his stead; and he shall be duly sworn, and, if the judge re- ~m~ 10-
quire it, give bond as in case of the register. § i3;i~: D, 

SEC. 17. Every judge of probate and the justices of the su- Judges of pro­
preme court of pro bate, shall constantly inspect the conduct of bate and of thte .. . .. supreme cour 
the regIster WIth respect to his records and the dutIes~ of his of- !o inspect reg-
.fice and give information in writino" of any breach of his bond lsteT's conduct, , '" &c. 
to the treasurer of his county, who shall put it in suit; and the R. s., c. 105, 
money thus recovered shall be applied for the expenses of duly h1~ 16, Vii 
completing the records of such register under the direction of § 3D." c. , 
said judge, and the surplus, if any, shall inure to the county; 
but if it is not sufficient for that purpose, the treasurer may re-
cover the deficiency of the register in an action on the case. 

SEC. 18. No register of probate s4all be attorney or coun- Register not 
selor in or out of court in any suit or matter pendinO" in the!o he co~nsel 

I:) In cases m-
court, of which he is register, nor in any appeal therefrom; nor compatible. 
be executor, administrator, trustee, guardian, commissioner of in- f21S., c. 105, 
solvency, appraiser or divider of any estate in any case, that is . 
within the jurisdiction of said court, nor be in any manner inter­
ested in the fees or emoluments arising therefi·om. 

SUPREME COURT OF PROBATE. 

SEC. 19. The supreme judicial court is the supreme court of S,upremejudi­
probate, and has appellate jurisdiction in all matters determinable ~~a~~;~:!~O 
by the several judges of probate; and any person aggrieved by court of pro­
any order, sentence, decree, or denial of such jud~es! may ap- ~~t~'Iaine, 260. 
peal therefrom to the supreme court to be held 1Vlthm and for 2711Ia~ne, 7!3. 
the same county if he claims his appeal within thirty days fi'om 30 lIfa!"e, D38. , MlII~~~ 

the date of the proceeding appealed from; or if, at that time, he R. s., ~. 105, 
was beyond sea, or out of the United States, and had no sufficient h:t;~. ~~: 

§ 29. 
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C 63 attorney within the state, within thirty days after his return or 
HAP. • h ---- constitution of suc attorney. 

Appellant to SEC. 20. Within ten days after claiming his appeal, he shall 
file bond with-:fil . h b t ffi h' b d t th d t £ h in ten days, e m t e'pro a e 0 ce IS on 0 e a verse par y or suc 
&c. sum and with such sureties, as the judge approves; conditioned 
r26~'27: 105, to prosecute his appeal with effect and pay all intervening C?sts 

Court may 
allow entry of 
appeal acci­
dentally 
omitted, &c. 
R. S., c. 105, 
§ 30, 31. 

Proceedings if 
appellant fails 
to enter 
appeal. 
R. S., c. 105, 
§ 28. 

and damages, and such costs as the supreme court taxes agamst 
him; and he shall :file the reasons of appeal with the register of 
the court appealed from, within ten days after the bond is :filed, 
and serve all the other parties, who appeared before the judge 
of probate in the case, with a copy of such reasons attested by 
such register, fourteen days at least before the sitting of the ap­
pellate court; but in case of controversy between a person un­
der guardianship with his guardian, the supreme court may sus-
tain an appeal on the part of the ward without such bond. 

SEC. 21. If any such person from accident, mistake, defect 
of notice, or otherwise without fault on his part, omits to claim 
Or prosecute his appeal as aforesaid, the supreme court, if justice 
seems to require a revision, may, upon reasonable terms, allow 
an appeal to be entered and prosecuted with the same effect, as 
if it had been seasonably done; but not without due notice to 
the party adversely interested, nor unless the petition therefor 
is :filed with the clerk of said court within one year after the de­
cision complained of was made, said petition to be heard at the 
term next after the :filing thereof. 

SEC. 22. If the appellant fails to enter and prosecute his ap­
peal, the supreme court, upon the complaint of any person inter­
ested in the case, may affirm the former sentence, assess reason­
able costs for the complainant, and take such further order there­
on, as law and justice require. 

After a~peal,. SEC. 23. .After an appeal is claimed, and the bond and rea-
proceedinO's m f 1 :fil d 11 f .... h ill' f th probate c~urt sons 0 appea e, a ill" er procee ngs, III pursuance 0 e 
~ cease until, matter appealed from, shall cease, until the determination of the 
R~·S., c. 105, supreme com·t thereon. 
§ 32. SEC. 24:. Such appeal shall be cognizable at the next term of 
t-i!rit"~:~~~t the supreme court, which is held after the expiration of thirty­
term, &c. four days after such appeal is made; and said court may reverse 
fzf"at If5, or affirnI, in whole or in part, the sentence or act appealed from, 

" pass such decree thereon as the judge of probate ought to have 
passed, remit the case to the probate court for further proceed­
ings, or take any order therein, that law and justice require; 
and if, upon such hearing, any question of fact occurs proper for 
a·trial by jury, an issue may be formed for that pm-pose under 
the direction of the court, and so tried. 

SEC. 25. In all contested cases in the original or appellate 
court of probate, legal costs may be allowed to either party, to 
be paid by the other, or to either or both parties, to be paid out 

R. S., c. 105, of the est.?-te in controversy, as justice requires; and executions 
§ 35. may be issued therefor as in courts of common law. 

Costs may be 
allowed in 
contested 
cases. 
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