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Certain forms,
in proceedings,
deemed unes-

COMMENCEMENT OF PROSECUTIONS. [TiTLE'XIl./

Secr. 80.  No action brought on- recognizance, as.mentioned-in
the preceding section, shall be barred or. defeated, nor shall judg-
ment thereon be arrested, by reason of any. omission to record the

sential inrecog- default of any principal or surety, at the proper term, nor by reason

nizances.

Traverse juries,
in certain cases,
may be sim-
moned at a law
term.

6f any defect in the form, if it can be sufficiently understood from
its tenor, and at what court the party or witness was bound to
appear, and that from the description of the offence charged, the
magistrate was authorized to Tequire and take the same.

Secr. 81. -Whenever any person- shall be in . prison, -charged
_with any crime or offence cognizable by the supreme judicial court
in any county, where no traverse jury has been ordered and sum-
moned to attend, and the attorney general or county attorney, or
the person so 1mp1lsoned shall, by himself or- his attorney, request
said court in session, or any justice thereof i vacation, to summon
a jury for the trial of sich prisoner, it shall be the duty of such
court or- _]ustlce S0 to summon such _]ury, unless a contmuance, on
the application of the prosecuting attorney or the prisoner, and
upow- legal ground or consent, shall be Dranted

CHAPTER 1'7

OF PROCLEDINGS 1Y COURT IN CRIMENAL CASES

Sgcr, 1. Clerks of courts to prepare alpha- SEcr. 20. Specm.l session of the supreme ju-
: betical lists of grand jurors. |, . dicial court may be held, in cer~ ~
9. Grand jurors’ oath, . ~ tain cases, for a capital trial.
3. Form of affirmation, 21. Public notice thereof. . Venires,
4. Election of foreman. . No civil action dxsposed of ex-
5.-Term of his office. ! cept by consent.
6. Oath of witnesses hefore the grand 22, 323. Rights of persons indicted.
jury. List to be returned to the)  24. Prosecuting officer may summon
~court, " ) wituesses. )
7. Duties of grand jury. 25. When proceedings may be sta.yed
8. May appoint one of their number after indictment,” on satisfaction
to take minutes. made to party injured. ' -
9. When the grand jury may be re-| - 26. A useless form dispensed with,
called during the term. : 27. Plea in abatement, verified by
10, Disclosures improper to be mnde_ oath, &e. ‘
by grand jurors. . 28,29. Depositions may betaken, outof .
11, 12. In what cases persons in pris- the state, on request of defendant.
on, on charges.of capital offences, 30. Facts to be tried by jury, as in
may be bailed or discharged, if - civil causes. . Grand jurors not to
- mnot indicted. sit on such trial..
14. Ifindicted, when they may cl:um 31. Challenges of jurors, as in civil
 a'trial. X causes, to either party.
15 Trial for felony may be clmmed, : '32. ‘Conscientious scruples of a Juror,
- the second term after indictment. in capital cases.
16. Standing mute. - -+ 33. Jurors’ oaths, . -
17. Right of challenge in cﬂ.pltﬂl ca- 34. Affirmation.
ses, limited. . 35. When a person indicted shall, or
18. Arraignment, in capital cnses, may not, be present at h]S tnal
. may be by a single judge. ) 36. View.
19. Other judges to be hotified, When 37. When the court may postpone
to attend the trial. . criminal trials, &e. . -




TITLE X1I.] PROCEEDINGS IN COURT. . 717

SEcT. 38. Indictments may be sustained,|{SEcT. 40. Proceedings on etcephons mthc Cuaar. 172

noththstundmrr certain defects|  district courts.
in form. - 41. Disposal of law queshons in crim-

39. Payment of private claims out of inal tfials.
forfeited recognizances. ° .

Seerion 1. Prior to the commencement- of each term of the Cierks of courts
supreme judi‘cial court, in each county, and prior to the term of the ;‘Hﬁé’?ﬁ’ﬁ e
district court, in each county, to which grand jurors shall be re- of grand juross.
turned, it shall be the duty of the clerk of the court to make out 18!, 8 10:
from the returns on the venires for gland Jurms an alphabetical list

- of such jurors. ‘
Sect. 2. When the gland Jury is to be empanneled, the clerk Gring jurors
shall cause the first two persons, named on the list, to be first called, eh: 84 10
* and the following oath shall be adiministered to them : * You, as grand 12, ’ "’ § 10,
jurors of this inquest for the body of this county of ———, do
solemnly swear, that you will diligently inquire, and true plesent—
ment make, of all such matters and things, as shall be given you in
charge. - The state’s counsel, your fellows’ and your own, you shall
keep secret. You shall present no man for envy, hatred or malice ;
neither shall you leave any man unpresented, for love, fear, favor,
affection, or hope of reward ; but you shall present things t1'uly, as
they come to your kuowledge, according to the hest of your under-
standing. So help you God.” The other jurors shall then be
called, in such divisions as the court may order, and the following
oath shall be administered to them: “The same oath, which your
fellows have taken on their part, you, and-each of you, on your
behalf, shall well and truly observe and keep. So help you God. »

Secr. 3. - When any person returned as grand juror, is consci- Form of affir-
entiously scmpulous of taking an-oath, he shall be allowed to make Jiation, §12.
affirmation, substituting the word, aﬂhm,” instead of, “swear;> '
and also the words, this you do under the pains-and penaltles of
perjury,” instead of;. o help you God.” .

Secr. 4. The gr and j Jury, having been empanneled and instruct-. Election of
ed by the court, shall retire, in company with an officer; to their {"Bﬁlmgg'§ 15.
room, and there elect by ballot one. of their mumber to be their =~
foreman ; and nge notice thereof to the court, and the clerk shall
record it.

Secrt. 5. S_uch foreman shall contmue.in oﬁice ‘dupng the term mg - oo i or
or year, for which he was returned ; but, in.case of his sickness or fice.
absence, the jury may, in like manner, elect and announce to the ~ 1821, 84, § 13.
court, the choice of another foreman. . e

SECT 6. - The foreman of each grand jury, the attorney general Oath of witnes-
or county attorney, in the presence- of the grand jury, shall have Zf;l}’(fgﬁthe

power to swear or- affirm any witness to- testify before. such Jury 5 Lists to be re-
and the foreman shall return to the court, which empanneled them, E‘:,Ilﬁid to the
a list of all the witnesses so sworn, before, the grand jury are dis- 821,84 §13.
charged by the court ; which list shall be filed and entered on record
by the elerk. , o T <

Secr. 7. It shall be the business of the grand juries to present Dauties of grand
all crimes and offences and breaches of law, cogmzable by the re- 11321 84, § 15.
spective courts, at which they attend.

Sect. 8. Any grand jury may appomt one of their number to May Cfl'Ptll)lomt
el

[

ke hnihah, e
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number to take
minutes.

‘When grand
jury may be re-
called, during
the term.

Disclosures,im-
proper to be
~made by grand
Jjurors.

Same nubject.'

PROCEEDINGS IN COURT; [TITLE XII

act, as clerk, in taking minutes of the proceedings before - them
which shall be delivered to the attorney general or county attorney,
when the jury shall so direct. :
Secr. 9. When a . grand jury attendmcr any court shall have
been dismissed, before. the court is ad_]oumed they may, on any
special occasion, be summoned to attend agaln, at such time as the

_ court shall direct.

‘Secr. 10. No grand juror or oﬂicer of the court shall dlSClOSG
the fact, that an indictment for a felony has been found against any
person, th is not in custody or.under recognizance, except by

issuing process on the 1nd1ctment until such- - person shall have been

arrested. - - *

Secr. 11.- No gtand juror shall he aHowed to state or testlfy,
in'what manner he or any member of the jury voted on any ques-
tion before them, or what’ opinion was. expressed by any juror,

- relating to such a questlon. And it.shall be the duty of ithe court,

In what cases
persons in pris-
on, on charges
of capital offen-
ces, may be
"bailed or dis-
charged, if not
indicted.

1821, 59, § 44.
Same subject.
1821, 59, ¢ 44.

If indicted,
when they may
claim a trial,
1821, 59, § 44.

Trial for felony
maybe claimed,
thesecond term
after indict~
ment.

1821, 59, § 44.
16 Mass. 423
Standing mute.
1821, 59, § 42.
Right of chal- *
lenrre in capital
cases, limited.
1821, 59, §42.

Arraignment in
capital cases,
may be by a
single judge.
18‘76 347, § 6.
9 Mass. 303.

Other _]udrres to
be no

when to- nttend
the tnul

in chargmg the grand jury, to impress on their minds- the PlOVlSlOHS
of this and the preceding section.

Secr. 12. Any person held in prison on suspicion of. havmg
committed a crime, for which he may be sentenced to suffer death,
may be bailed or discharged, if he is not indicted at. the second
term of the supreme judicial court in the county, where the- crime
is alleged to have been committed, when there are two-terms of
said court each year, in such county. :

Secr. 13. In those counties where such court sits but once in
a year, the accused may be bailed or discharged, if he is not in-
dicted at the first term ;" provided, such person shall have been held
in prison for the space ¢ of six months next before the 51tt1ng of such

court. ~
Sect. 14. When any person shall be held in pnson, nnder in-.
dictment, if he demands the same, he shall be tried or bailed at the
first term next after the finding of 'the indictment, unless the court
shall be satisfied that the witnesses or some of them, on the part of .
the state, have either been enticed away, or are detained by some
inevitable accident or cause beyond their control from attending.

Seer. 15.  All persons, under indictment for felony, shall be
trled or bailed at the second term after the finding of the-indictment.

- Secr. 16. When any person, indicted for any crime or offence,
shall stand mute and make no answer to the charge, the court shall
order the plea of not guilty to be entered, and the same proceed-‘
ings shall be had,.as if he pleaded not gnﬂty :

Seer. 17. ' No person indicted for an offence, the punlshment of
which, on conviction of the offender, is declared bylaw to be déath,
shall be allowed to chal]enge peremptonly, more than t\venty per-
sons of the jury. -

Secr. 18.  Any person,- indicted for a crime punishable with
death, may be-arraigned before the supreme judicial court, when
held by one ‘justice thereof; and,if the person, so Jndlcted shall
plead guilty as charged in the 1nd1ctment such justice may ploceed
and pass sentence according to law.

Sect. 19, If the prisoner plead not gmlty, such justice, after
appomting counsel for the prisoner, and doing all things proper to be -
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done preparatory for trial, and assigning a time thelefm, shall nge

natices to the other Judges thereof; so thata ma3011ty of the justices ,

may be present at the trial. : -
Sect. 20. When an indictment is found for a capltal oﬁ'ence,

and the supreme Judlmal court shall not by law hold a session in

the same county, in which the indictment is found, within six months

.after the finding of the same, a special term of said court may be
‘held for the purpose of trial of the accused; by a majority of the al.

court, at such time and place as they may duect by their order in
writing, to the sheriff of the same county.

'Secr. 21.  The sheriff shall give such notice of the mtended
special term, as the court shall have prescribed in their or der to him;
and the clerk shall issue venires for j jurors, and all necessary. prepara-
tions shall be. made by the sheriff, -as- for a regular term ; but the
court shall dispose of no civil actién without consent of pmtles.,

Sect. 22. Any person indicted for a.crime punishable with
‘death, or by imprisonment in the state prison for, life, shall be en-
titled to-have a list of the jurors .returned delivered. to him or his
counsel, a copy of the indictment and ‘process to summon his wit-

719
CHar. 1792,

1826, 347, § 6.

Special session
of the supreme
Jjudicial court
may be held in
certain cases,
for a. capxtal tri-

"Public hotice
thereof. Veni-
res. No civil
action disposed
of; except by
consent :

Rxghts of per-
sons indicted.

nesses, at the expense of the state; all which it shall be the duty .

of the clerk to furnish without expense to the prisoner.. - -
. Seer. 23. A .person. indicted for any offence, punishable by
confinement in the state prison, shall be entitled to a copy of the
indictment without paying any fees therefor.’

Seor. 24. The attorney: genelal or other’ plosecutlng oﬂicel,

ﬂshall have the same power to issue 'a summons for witnesses as a

Justlce of the peace or clerk of the court, in criminal cases; and,
in all cases, when a witness is summoned on behalf of the state, it
shall not be necessary to tender him any fees.

Secr. 25.. When a person, indicted for.an: assault and battery,
or other misdemeanor, for which the party injured may have a rem-
edy by a civil actien, except felonious assaults, or-assaults upon an
officer of justice; or resisting him while in.the execution of his
office, or assaults and batteues of such officers; if the 1nJured party
shall appear in court and acknowledge satisfaction for the i Iojury,

Same subject.

Prosecuting_of- '

ficer may som-
mon w1tnesses

W'hen procee&-’ .
ings-may be - -
stdyed, after in-

dictment or’ sat-
isfaction made
to party injured.

the:court may, on payment of all costs, order a stay of all further -

proceedings, and -discharge the . defendant from the indictment,
which shall -bar all remedy by action for the injury. _

Sect. 26.  When a person shall be arraigned on any mdlctment
it shall not be necessary to ask him; how: he will be tried. = .

Secr. 27. When a plea in abatement, or other dilatory plea to
an.indictment shall be offered, the court may refuse to receive it,
until the truth of it shall be ploved by affidavit or other evidence.

Secr. 28 On the application of 2 defendant in any criminal
plosecunon, the court may grant ‘a commission to examine a.ny
material witness residing out-of this state, in the same manner as in
civil causes ; and the prosecuting officer may, if he shall see fit,
join in. such commission, add name therein any mateual witness to
be. examined on the part of the state.

Secr. 29.  The interrogatories, when settled, shall be annexed
to the commission, which shall be.executed as in civil causes ; and

A useless form
dispensed with.

Plea in abate-
mentverified by
oath, &c.

“Depositions:
may be taken

out of the state, .

on request of
defendant,

Same sub_] ect.

the depositions, takeh under such commission, shall be read i m the
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Facts tobetried
by jury, asin
civil actions.
Grand jurors: .
not to sit on
such trial,

13 Mass. 221.

- Challenges of
jurors, as in civ-
11 causes, to
either pnrty.

10 Pick. 479.
12 Pick. 496.

Conscientious
scruple of a ju-
ror, in capital
cases.

Juror’s oath.
1821, 84, § 12.

Affirmation, " -
1821,.84, § 12..

When a person’
indicted shall,
or may not, he
“present at ‘his B
trial.

View.

‘When the court
‘. may postpone
criminal trials,

&ec.
1822, 186, § 1.

Indictments
may be sus-
tained, notwith-
stﬂ.ndmg certain
defects 1n form.
15 Maine, 122,
476.

Payment of

private claims,
out of forfeited
recognizances.

PROCEEDINGS IN COURT. - [TITLE XTI.

cause, with like effect, and subject to the same exceptions, as in
civil causes. But, if the defendant shall decline to use, on the trial,
the depositions so taLen for him, those, taken on the.part of the
state, shall not be read or used.

SECT. 30.- Issues of fact, _]omed on mdlctment shall be tned

by a jury drawn and 1etu1ned in the manner by law plescubed for ~

the trial of civil causes; but no member of the grand jury, which

found the indictment, shall be allowed to.sit' on-the. trial of such

mdlctment if cha]lenfred for that cause by the defendant. o
Secr. 31 The same challenges of - jurors shall be allowed in
criminal, as in civil causes, to the attorney general or other. prose-
cutor, and to the defendant.
SECT. 32. -No person shall be a]lowe(l to sit as a juror, in the

trial of a capital cause, who cannot conscientiously find a man.

guilty of an offence, whjch is punishable with death. -
SecT. 33.. The following oath’shall be administered to jurors,

in all criminal cases, not qapltal “You:swear, that you will well

and truly try the issue between the state -and the defendant,” (or,
¢ defendants,” as the case may be), “.according to your evidence.
So help you God In capital cases, the followmnr oath shall. be
administered to the jurors: © You swear, that you will well and
truly try, and true deliverance make, between the state and-the
prisoner at the bar, whom you shall have in charge accordlng to
your evidence. So help you God,”

Sect. 34. Any juror con501ent10usly scrupulous of ta_kmrr an
oath, may affirm, substituting the words, this you do’ under the
pains and penpalties of perjury,”’ instead of the w01ds, “s0 he]p you
God.”

Secr. 35. No person mdlcted for felony, shall be t11ed _unless
present -during the tiial ; but persons, indicted for less oﬁ"ences, may,

at'their own request and by leave of court, be put on trial, in-their
absence, by their attorney.

S]:CT. 36. The court may.ordera- VleW by any _]ury in a crimi-
nal case.

-SecT.. 37. Whenever, in the tual of any. cause, except for
capital offence, it shall appear to the court that justice would be

promoted theleby, they may, at their discrétion, suspend or post-

pone such trial to a future day, during the same term, or discharge
the jury from the trial of the cause, and continue ‘such dectment
as to the court may seem just and reasonable. '

Sect. 38. No indictment or . complaint sball be quashed nor
judgment thereon be arrested or affected by reason of the omission
or misstatement of the title, occupation, estate or. degree. of the
defendant, or of the name of the city, town or.county of his resi-
dence, nor by reason of the- OmISSIOD of the word, ¢ felomously,
or of the words, “force and arms,” or the words, “against the peace,”
or the omission to charge any offence to have been committed, con-
trary to the form of the statute or statutes; provided, that such
omission or misstatement do not tend to the plejudlce of the defend-
ant.

Secr. 39.. Whenever the forfeited penalty of 1ecogmzance for,
the prosecution of an appeal has been paid to. the clerk of the court
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or county. treasurer, and -any portion of such penalty shall accrue CHar. 172.
to'any person, by reason of the offence of which the appellant was

convicted, the- court may award to him such sum as he may be

entitled to, out of it. .

Sect. 40.  Any person, couv]cted of an offence “in the district” Proceedings,on
court, may allege exceptions to any opinicn, direction or: Judgment F° lgt‘;{‘:t:m
of the said court, and thereupon such ‘proceedings shall be liad in courts.
said court, and also in the supreme judicial court, as are prescribed
in the nmeteenth section, of the ninety seventh. chaptel S estabhsh-
inig the said district cout.

SECT. 41. In-criminal trials in the. supreme _]udlmal comt -any Disposal of Taw
person, -convicted of any offence tried béfore any one justice of said 23"3.?3?3?}1’55
court, may, in the manner mentioned in the  preceding sectlon, '
alleure exceptions to any opinion, direction or judgment of such jus-
tice, to be allowed and signed by him; er any questions of law,
which may be so reserved on exceptlous, as above stated, may be
reserved on a 1epo1t signed by such’ justice; who .may require such
defendant to recognize “with sufficient sureties to appear at the'next
term of said court, and abide the Judgment which the full court
shall render in the cause ; or commit him, on- his ne«rleclmfr so to

reco crmze.

CHAPTER 178.

AS TO THE-DISPOSAL OF INSANE PERSONS, WHEN PROSECUTED I OR
CRIMES OR OFFE\T(.,ES

Sect. 1. Duty of court, when either jury SECT 4. May be givenup tohxsfnends,they

‘finds the party accused, to be in- giving bonds te the jiidge of pro-
sane. bate.
2. At whose expense such personto| 5. Or to the overseers of the poor, if
be supported in confinement. - - | ;. chatgeable, a suitable place being
3. How be may be liberated, when provided. ~ V
safe. B . 6. Towans in such case answerable for

dnmuges 1f the persong fro at lnrrre

Section 1. 'When any person;. indicted for any crime, shall be Duty of the
acquitted by the jury of trials, by reason of insanity or mental de- court, Whﬂtl_m 3
rangement, they shall state that fact to the court, when they return the ;;ﬂgvr);c_ ¢
thei verdict ; and, when the grand jury sball, for the same reason, cused to be in-
omit to find an indictment against any person, who has been arrest- 18215861, 2.
ed by legal process to answer for any crime or offence, they shall
certify to the court the above mentioned reason for such omission ;
and the court shall have power to commit such person to prison, or
the insane hospital, there to remain until restored to his right mind,
or otherwise delivered by due course of law."

Secr. 2. And the person, so committed, shall be kept in puson At whose ex-
or the insane hospital, at his own expense, if he have sufficient 235" i’;":"};‘i"
property for the 'purpose ; otherwise, of the person or town that ported in con-
would have been chargeable for his maintenance, if he had not 1551 a3, §1.

91
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