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696 PUBLIC HEALTH, SAFETY AND_POLICY. [TITLE XII. 

CHAP. 163. to be recovered on complaint before a justice of the peace,to the 
use of the town or city in which the oft"Emce shall be _ committed. 

Lotteries. SECT. 4. If any person shall make; or aid in making, any lot-
1826,327, ~ 1,2, hall h ti d' k - - bl' - h - fi 3, 4. • telY, or s "erea tel' a vertlse, or rna e pu lC, any sc erne or 
5 Pick. 42. any lottery, or shall advertise or offer for sale any ticket or part of 

a'ticket iIi any lottery; or shall sell or give away, negoJiate 01' dis­
pose of, or shall purchase 01' receive the same, or shall have iiI his' 
possession any ticket 01' puper, purporting to be the number of any 
ticket, or part of a ticket of any lottery, with intent to sell or dis­
pose of the same, on his own account, or as agent for another, he 
shall be punished by a fine, not less than one hundred 'dollars, and 
not exceeding one thousand dollars; one half of which fine" shall 
be for the use of the petson, who shall'inform and prosecute for the 
same, and the other half- to the use of the state. 

Certain nni­
sances describ­
ed. 
1821, ~1:, § 5. 

CHAPTER 164.' 
OF NUISANCES. 

-SECT: I. Certain nuisances described. 
2. Places t'! be assigned for nnwhole­

some employments. 
3. Proceedings whim places, so as­

signed, become offensive. 
4. When buildinga for the manufac­

ture of gnnpowder, shall be deem-
ed .nuisances. . 

5. Burning bricks in parts of a town, 
prohibited by vote, nnisances. -

6. \Yater mills and dams on streams, 
and fences and bnildings fronting 
on public ways, In certain cases, 
not nuisa.nces. 

7. Punishmeat for nnisances, 0Ii. con­
viction. Abatement thereof. 

SECT. 8. Action for damages, whether 
nuisance be public or private. 

9. Process for abatement of a nui­
sance. 

10. -Warrant to be stayed, if defendant 
give security to discontinue the 
nuisance. 

11. Expens"es of abatement to be de­
frayed from the materials, ifsnffi­
cient; otherwise, as in cases of 
execution. 

12. Eqnity'jurisdiction of supreme ju­
cllci:iJ. court. Injunction may is­
sue from tiny court, where a suit 
for- n.tisance is pending. 

SECTION 1. The erecting, continuing or using any building 0.1' 

other place for the exercise of any trade,employment or manufac­
ture, which, by occasiOIFng noxious exhalations, offensive smells, 
or other annoyances, become[s] injurious anodangeI:ous to the 
health, comfort, or property of individuals, or the public, the caus­
ing or suffering any off~l, filth, or noisome substance to be collected, 
or to remain in q.ny place to the :prejudice of others, the obstJUcting 
or impeding, ",-ithout legal" authority, the passage of any navigable 
i·iver, harbor, or collection of water, or the, corrupting, or rendering 
unwholesome or impure, the water of any river; stream or pond, or 
unlawfully diverting the same from its natural course _ or state, to _ 
the injmy or prejudice of others, and- the obstru,oting or encumber­
ing by fences, buildings or otherwise, the public highways, private 
ways, streets,alleys, commons, common landing places, or burying 
grounds, shall be deemed nuisances, within the limitations and excep~ 
tions hereafter mentioned. " 

L ___ ~ ______________________ ~~----~,. 



TITLE XI~.] NUISANCES: 697 

S~CT. 2. The selectmen of any town; or the mayor and alder- CHAP" 164. 
men of any city, may, when they judge it necessary, assign some ~laces to beas­

certain place or places in such town or city, for the exercise of any ~!~~I:S~'::;:~~­
trade, 'employment or manufacture, injurious a's aforesaid, to the ployment-:. 

health; comfort, or property of individuals or the public, and forbid 1821, 24, ~ 1,2. 
the exercise of them in places not so assigned, under penalty of 
their being deemed public or COllllllon nuisances, and liable to be 
prosecuted and abated as ,such. All such assignments shall be en-
tered in the records of such town or city, and may be revoked, 
when said town or city officers shall judge proper. .' 
, SECT. 3. When any place or building, so assigned, shall become Proceedings, 

a nuisance, offensive to the neighborhood, or injurious to the public when placdes'b 

I . k' I . f h" d' . 50 asslgne , e-hea th,any person may ma e comp amt thereo to t e Istnct court, come offensive. 

and if, after notice to the party compl~jned of, the~truth of said com. 1821,24, § 3. 

plaint shall be admitted by the defendant by default, or otherwise 
made to appear to a jury on trial, the court may revoke such assign-
ment, and prohibit the further useof such place or building fo\' the 
offensive purposes aforesaid, under a fine, not exceeding ope hundred, 
dollars, for each month the same shall be so .continued after such 
prohibit~on, to be recovered on indictment, to the:use of said town 
or city; and may order the same to be abated, and issue a warrant 
therefor, or stay the same, as hereafter provided: and, if the jury 
on said trial shall acquit' the defendant, he shall recover his costs of 
the complainant. . , 

SECT. 4. If any person shall carryon the business of manu- When build-': 

facturing gun powder; or of mixing or grinding the composition ings fnr tbe f 

therefor, in any building within eighty rods from any valuable build- ~ua;~:~:: a 

ing, erected at the time when such, business may. he commenced, S~all ~e deem-

h b ild' . h' h h' b' d fc'd e oUlsances. t e u' mg, m w lC. suc busmess may e carne on as a oresal , 183·!,96. 
shall be deemed a public nuisanc\=l j and such person shall be liahle 
to be prosecuted and indicted accordingly. . 

SECT. 5. Any city or town, at their annual meeting, may pro- Burning bricks 

hibit, by a vote, the hurning of any bricks, or the (lrecting of any 't'n parts °b~ba'l d 

b . k k'l fc h f h . h . h' . own pro , I e rIC I n or t e purpose 0 urmng t e same, WIt III such parts of by vote, nuis-

said city or tQwn, as they may deem for the. safety of the citizens~~~~:353. 
or their property. And, if any p~rson, by himself or-others, shall 
burn any bricks or erect any brick kiln for that purpose, ip any 
place prohibited as aforesaid, it shall be the duty of the mayor and 
aldermen of such city, or of the selectmeIl of such town, to cause 
said bricks or.blick kiln to be forthwith removed, at the expense 
of the owners thereof; and the offender shall also be further liable 
on indictment to be punished by a fine, not ex~eeding two hu~dred 
dollars, to the use of said city or town; and,if said bricks or brick 
kiln shall not have been, before a conviction on such indictment, 
removed,' the cOLIrt may issue a warrant for the removal of the same, 
or stay such warrant as hereafter provided. -

SECT. 6: The erecting and maintaining of water mills, and Water mills, 

dams to raise water for working the same, upon or across streams and dams on 
streams and 

not navigahle, as provided in the one hundred and twenty sixth fe,!ce,s.:nd ' 

cha pter, shall, not be deemed nuisances, unless the same shall ~~:!!,n~~:li~nt­
become offensive to the neighborhood or injurious to the public W~YB, in cert~ 
h 1 h 'd' 1 d' fi ' I h cases not OWB­ea t , as mentlOne III t 1e prece mg 1'st sectIOn, or un ess t e ance;. 

88 1836, 233, § 1. 

--------------------------------~----------,1. 
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698 NmSANCES. [TITLE XII. 

eHAP. 104. same shall occasion injuries or annoyances of a kinduot within'the 
1ll\fass.:'l64, purview of the said chapter. And fences'and buildings fronting on 
ij)&~eenl. 155. public ways, commons or land appropriated to public use, shall not 

be deemed nuisances"when they have been erected for the times, 
and shall be justified, as mentioned in the one hunaredth section of 
the twenty fifth chapter. , 

Pnpishment for SE(jT. 7. Wboever shall be convicted, upon indictment, of 
~~;.:i~~i':,"~.onA_ erecting,causing,or continuing a public or common nuisance, as 
batementthere- described in this chapter, or at' common law,-when the same has 
~f Pick. 344. not been modified 01' repealed by statute, where no either punish-' 

- 'ment tberefor is specially provided, may be punished by a fine, not 
exceeding one hundred dollars; and the court,with eii· withoutsucb 
fine, may order SllCh nuisance to bediscorttinued or abated, and may 
issue. a warrant therefoi',' as hereafter provided; . , 

Action for dam- SECT. 8. Any person, injllred iri bis comfort, property,or the 
~i::,;;;,~e~~er enjoyment of his estate, by any nuisance, as before described, or 
public or pri- at common law; as aforesaid, whether the same be a common and 
vate. 
1821,24, § 4,. public nuisance, ora private nuisance, being one that is an injury 

to particular individuals only, may maintain, against the party guilty 
thereof" an action on the case for the recovery of the damages, 
wbich he has thereby sustained, unl~ss it be otherwise specially 
provided by law.' c,. 

Process for a- SECT. 9. When, upon indictment) complaint, or action, any 
~~~:~~~ ofa person shall be adjudged guilty of a nuisance, the court, before 
1Jl21,:U, § B. whom such conviction?ball be had,may, in addition to !he'fine 
11 Pick. 452. imposed, if 'any, or to the judgment for damages and costs,' for 

wbich a sepante 'execution shall issue, order that the said nuisance 
be abated or removed, at the expense of the defendant; and, aftet: 
inquiring into and estimating, as nearly as may be, the sum neces­
sary to defi'ay the expense of such abatement, tbe said court may 
issue a warrant therefor, substantially in the form following: 

"ST ATE OF lVJAINE. 
L., ss. To the sheriff of our county of L. or either of bis depu-

ties, . Greeting. 
Whereas, by the consideration Of our court, -- begun 

and held at ," (describing the' court, and the term), " upon 
indictment,'" (dr, H complaint," or, "action in favor of A. B.," as 
the case may be), "C. D. of _ , &c., was adjudged guilty of 
erecting," [" causing," or, "continuing"] "a certain nuisance, being 
a building in said , , and for --~" (or, "fence," or other 
thing, describing particularly the nuisance and the place), "which 
said nuisance was ordered by said court "to be abated and removed: 
W e ther~fore command you, forthwith, to cause said nuisance to be 
abated· and removed: and also that you levy of the materials by 
you so removed, arid of the goods, chattels and lands of the said 
C. D., a sum sufficient to defray the expense of removing and 
abating the same, not to exceed the sum·of dollars," (the 
sum estimated by the COUlt) , " together with your lawful fees; and 
thirty three cents more for this writ., And, for want of such goods 
and estate to satisfy the sums aforesaid, we command you to take 
the body' of the said C. D. and him coinmit mito our jail inW. in 
said county, and there detain till he pay the sums aforesaid,-or be 



TITLE XI!.] NUISA1'lCES. 699 
legally discharged. And make re'turn of .this warrant, with your CHAP~. 164. 
doings thereon, within thirty days. Witness A.R., Esq., at --, 
tbis --'day of --, in the y.ear of our Lord, ---

J. S., Clerk." 
And, when the conviction shall be had upon an action before a 
justice of the peace, and no appeal being made, the said justice; 
after estimating, as aforesaid, the sum necessary to defray the ex­
pense of removing or abati.ng the nuisance, may issue a like war­
rant, making corresponding alterations in the form thereof. 

SECT. 10. Instead of issuino- the said ,varrant, the court or jus- Warrant to be 
. . d h b '" d . f h d fi d stayed if de-tICe mayor er t e same to e staye , upon motIOn 0 tee en - fendan't give se-

ant, and upon his entering into recognizance, in such s,:!m and with curity to dis-

h b . . h II d" f' d' continue the suc surety as t e court or JustIce sa. Irect, In case 0 an In ICt- nuisance. 

ment, to the state, or, in case of a complai~t or action, to the 
plaintiff, conditioned, either that the defendant will discontinue said 
nuisanc'e, . or that, within a time limited by the court, and not 
exceeding six months, he will cause the same to be abated and 
removed, as eith~r shall be directed by the court: . and, upon his 
default to perform the conditio!1 of the recognizance, the same shall 
be deemeq forfeited, and the said court, or any justice thereof, ill 
term time or in vacatiOl;r, or said justice of the peace, upon being 
satisfied of such default, may' order such warrant forthwith to issue, 
and scire facias to issue on said recognizance. 

SEC.T. 11. The expense of abating a nuisance, by virtue of a Expenses ofa-­
warrant shall be collected by the officer in the. same manner as batement to be , . • '. defrayed fr0'l:! 
damages and .costs are .collected on executIon i. except that the !-'Je mat.erials, 

materials of any buildings, fences or otheL' things, that shall be ~b~~;j:ent~in 
removed as a nuisance, may be first levied upon and sold by the other c.as~s of 

ffi d 'f f h . d . fi ' fy' h execution o cer, an ,I any 0 t e procee s remaIn, a tel'. satls Ing t e 1821,24, § 2. 

expense of removal, such balance shall be. paJd by the officer, on 
demand, to the defendant or the owner of the property levied upon i 
and, if said proceeds shall not be sufficient to satisfy said expenses, 
the officer shall collect: the. residue thereof, as before mentioned. 
Any person; committed to jail on such warrant, may be admitted to 
the privilege of tbe oath for the relief of poor debtors, in'the same 
manner, as if he had been committed. on execution. And, if s.aid-
expense cannot be collected of the defendant, it shall be paid in 
the same maimer, as costs in criminal prosecutions .. 

SECT. 12. The supreme judicial court may hear and determine, Eiquityjurisdic­

in equity, all matters concerning nuisances, in which there is not a tion of.tbdie, s!lal-. ' .. premeJu Cl 

plam, adequate and complete remedy at law; and may direct any c.ourt. I~junc-

fact to be determined by a jury, when they shall deem it necessary. R~::' m~~ ~~~~t 
And any COUl:t of record, before whom an indictment, complaint or w~ere a s!Jitfo: 

• fc' b d' , . nmsance IB actIon or a nUlsance may e pen mg, may, many countY,Issue ::tn pending. 

injunction to stay or prevent any such nuisance, and make such 21 Pick. 344. 

orders 'and decrees for enforcing or dissolving the same, as justice . 
alld e'quity may require. 
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