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'l'l'l'LE, X.] AUDITA QUERELA. 60S 
'SECT; 4. Tbe coniplainant, il;1 his writ, may-also set forth and CHAP. 14l. 

declare f01" any special damages, he may ba,.ve,; suffered, by means Special dama
of the service of such execution; and, on proof of such damages; he ges. _ 
h 'II b . d d . fi 1 . l'k 1 ] 32], 6" 9 6. s a ave JU gment an executIOn or t Ie same, lD I e manner, as Ie, ' 

could recover- them in a subsequent suit; and instead of such mode; 
-,SECT. 5.' The', defendant may plead :the general issue; of not P!o:adings. 

'guilt}r,-with Ol'''without a brief statement, -as the case may require; ~~l:.:~.excep~ 
or plead.any special matter in bar: and exceptions may be alleged ]32],65,9 7,8. 
to the, rulings, instructions and opinion of the court, as' prescribed 
in 'case of 'civilactioris,_uuless by law an appeal is allowable. " 

SEcT. 6. When the plaintiff, is irip1'ison, by virtue of stich, Pr~ce!"ding~lif, 
e:cecution! the court, before"wQich such action is brought, may a9mit ~~~~~~be ill 
hImto baIl, to be approved by the c<:JUrt;, and the bond shall be 1821,65; 9 9., 

conditioned, that, if final judgment be rendered for the defendant, 
the complainant shall, within thirty days after such judgment, sur .... 
render himself to the jail keeper to be detained on the execution;or, 
within that time, satisfy the' same execution, and also such_,final 
judgment, as sha11 be rendered for the respondent. ' , _, ' 

'SECT. 7. If the plaintiff shall surrender himself to jail, he shall Effect of,! ~ur-
b . ] fi 1- d h" d h d . d '1 render to pil. ~ III aw u custo y_.on suc executIOn, an t ere etame untl, 1B2],65, 9 9., 

dIscharged 'according to law. 

, . 
CHAPTER ,142. 

O}' THE'WRIT' F(m REPLEVYmG ,A PERSON. 

SECT. 1. Who is entitled ,to'the writ. 
2. From ,vlIat court to issue. 

vice. 

SECT. 10. He may give bail. 
Ser- ' ] 1. Ilischarge, and costs, if not guilty 

3. form of the writ,' 
4. Bond to be given. 
5, Officer responsible for the s.ureti~s. 
6, Wbat judgment, if action be main-

tained.· 
7. What judgment, ifnot maintained. 
8. What judgment, if defendant be 

entitled. to -custody of the plain-
tiff. ' 

9. If defendant ,have eloigned the 
plaintiff, he may b_e arrested. : 

of eloigning. 
12. If guilty, to be imprisoned: ' 
13. Form of w;'its of reprisal. 
14. Discharge of defendant; on proof 

of plaintiff's death. 
15, 16. Proceedings, ifplaintiffbe pro- ' 

duced. 
, 17. Appeal, and proceedings. 

lB. A third person may sue out the 
writ. 

SECTION 1,., -If any person is imprisoned, restrained of, his lib- Who is e",titled 
e1'ty, or held in d.u~ess, unl.es~ by~orceof a lawful writ, wan'antor>~~i~e66;'§t'I:' 
other process,' CIVIl or' crlmmal, 'lssued by a court of competent 
authority, he shall be entitled as of right, to the writ for replevying 
a person; and to be thereby d~livered in the manner herein provided. 

SEcv2. The,vrit shall be issued from, and returnable to the' From what 
dist~et coui't in the county iu which the plaintiff is confined ; ,and cour! to issue. 
shall be directed to the sheriff, or coroner, of such county, as the f~~r~~~, § 2. 

case may require, 'an'd shall be served as soon-- as may be, and, four.,. 11 M~s; 271. 

teen days before the return ~day. . . 
SECT. 3. The writ shall be in the fonn heretofore estabIish~d, Fo!m of the 

, wnt. 



I: 
I 
I' 
I· I 

t 
I 

! 

f 
t 

I 

I 

I 

I 
l_ 

-.---.-----------~-----

604 REJ'LEV1'1l'l"G A PERSON. [,l'lTLE·X. 
, . . 

CHAP. 142. except that the proviso shall be as follows:, '~;provided 'that the said 
1321, 66,~ 2. A. B." (the plaintifF;) ~'shal1, before his deliverance, give Qopd-tb the 

. defendant,. in such sum as you shall judge reasonable, and with two 
su,llicient sureties; witl?- condition to 'appear at said court to prose,. 
cute his replevin against the defendant, and to .have his body there 
to be redelivered, if thereto ordered by the c'ourt, and to pay' all 
such damages and costs, as may be awarde~ against him; arid, if 
the plaintiff is delivered by. you,at;a day' before the sitting of 'said 
court, you are to summon the defendant to appear .at said' court." .. · 

Bond to be giv. SECT. 4. No pers,on shall so be delive,red by such writ, until a 
en. '. 'l bond shall be given, as prescribed in the' preceding· section ; aiIdthe 
1821,66,9.' bond shall be returned to the court. with th'e writ: 
Officerrespon. SECT. 5. The officeI', serving the writ, shall be answerable for 
siblefortbe the sufficiency of the siJreties' in like·mannBl', as.he,is,ans\verable 
sureties. for "takin [1 " insufficient bail in a civil action. 1821, 66, § 2. 0 

Whatjudg. SECT. 6. If the plaintiff shall maintain his action, .by proving 
:e!~!~~~d~ the alleged unlawful imprisonment 'or restr~int, he shall be, dis-

charged, and recover his costs.. . 
What judg~ ... SECT. 7 • ·If he'shall not. maintainh~s action, the defendant shall 
:::~~1a\~~d~ recover his costs and such damages as'the jury. may assess, or the 
1821,66; 9 3. court, if the parties consent, or in case of 'a d~fault. ' . 
Wbatjudg. . SECT. 8. If it shall appear, that 'the defendant is bail for the 
ment, ifde.fend. plaintiff. or that as' his child \iTard apprentice or otherwise he is ant he entttied ,., , . , ., . 
to cusl?d~ of entitled to the custody of the plaintiff, he shall have judgme!lt for a 
r~e1¥~~8. i'edelivery of the body of the plaintiff, to be held or disposed of, 
. ac.cording to law. ..'. , ' 

If defendant SECT. 9. . If it shall appear, thanhedefendant has eloigned the 
have el.oill"ned plaintiff's body so that .the officer cannot deliver him' the court the plamtIff, he . ,. ". 
may be arrest- shall, 'on motion in behalf of the. plaintifr~ issue a· writ of reprisal to 
jg21, 66, § 4. take the body of the defendant, and 'him safelyke~p.'so that be 

may be at the then next tenD of the court, to traVerse the return of 

He may give 
bail. 
1821, 66, § 4. 

the saip, writ for the replevying the plaintiff. . 
SECT. 10. The defendant may be enlarged, by giving bail in 

such sum as the officer shall require, with two sufficient sureties, for 
his ~ppearance at court.' 

Discharge, and . SECT. 11. At such court, the defendant may trave'rse the return 
;:ill~j :r~l~ign. on the writ for replevying the. plaintiff; and, if it shall appear, that 
mg. • he is not guilty of eloigning,the plaintiff, he shall be discharged and 
1821,66,9 4., recover his costs. 
If guilty, to be SECT. 12. If such retmn shall not be traVel:Sep-, or if, upon 
~~?[:sgg,et·4. such traverse, it shall appear, that th~ defendant is guilty of eloign-

ing the plaintiff, an' alias writ of reprisal shall issue; and, thereupon, 
he shall be committed to the common jail, there'to remain, irreplev
iable, until he shall produce the body of the plainti.ff, or provebis 

Form of writs 
qfreprisal. 
1821, 66, ~ 4. 
Discharge of 
defendant, on 
proof of plain. 
tiff's death. 
1821,66, § 4. 

death. ~ . 
. SECT. 13. The aforesaid writs shall be substantiallyin the fOl1D 

heretofore established, and used for the same in this state, . 
SECT. 14. ,The defendant, after havingbeell comrriitted on an 

alias writ of reprisal, may suggest the death of the .plaintiff; and 
the court shall'empannel a jury.to try the fact, at·the:expenseof 
the defendant; and, if the death is proved,the defendant shall ;be 
discharged. ' 



TI'rLE X.] REPLEVYING A PERSON. 605 
. SECT. '15. ' If the defendant shall;'atany time after" the I:eturn CHAP. 142. 
of, elongation, produce the l;JOdy of the'p1aintiff in court, the court Pr~ce!,dings, if 
shall. deliver the plaintiff from imprisonment, upon his giving to the ~~c,::~urbe pro-

defendant such bong 'as is before dir'ected tobe taken by the officer; . 
when the plaintiff is delivered by him;' and, for want of the l:)ond, 
b.1il shall stand committed to abide die judgment on the, writ for 
replevying, the plaintiff.. " . . ", 

:SEC~. 16. ,When the body of the plaintiff is produced, as men- Same subfect. 

tioned in the last section, the suit shall be tried in the tnarinerbefore 
mentioned. 

SEcT; 17. Either party may appeal to the supreme judicial AppeaI;~~d 
cour~, in like manner ,as incomri:J.on civil actions, and, in case of an r~:'~~97:' 
appeal from any order or jU!;Igment upon the writ of reprisal, the ' 
whole casein the original writ,for replevying the plaintiff, shall be 
cari'ied up to the suprimiejudicial court, and 'shall there, be disposed 
of, as it should have, been in the distl'iCt court • 

.8EC;T. '18., ,The writ of ireplevin may be sued,out by any 'per- A third person 

son in behalf of the plaintiff, "rithout any express power for that :ru:outthe 

purpose, he giving bond, as before mentioned, when sued by the 1821,66, § 5. 

plaintiff himself; 

CHAPTER 14:3. 
OF 'VRITS OF ERROR AND CERTIOR~I. 

SECT. 1. How WRITS OF ERROR may issue. 
2. Executio!l not to stay, unless bond 

be given. 
3. Bond, to be approved. 
4. Filing ofbond, and effect thereof. 
5. Co'sts to prevailing party. Dama

ges and costs; if defendant pre
vail. ' 

-tL Proceedir;lgs, on wIi:.ts,ofer~or. 
7. WritS of error in capital Cases. 

SECT. 8. Effect thereof,' in ,other criininaI 
. cases. 

9. Provision for keeping plaintiff in 
error, on, stay of proceedings. 

10, Limitation of writs' of, error. 
ll. WRITS OF 'CERTIORaRI, how is

sued.' 
12. Costs, on applications] or on final 

decisions.' . 
13. Linritation of applications 'for cer-

tiorari. " 

, SECTION 1. Writs' or" error, in civil cases,mayissueof course How writofe;. 

'out of the supreme judicial'court; in vacation as well as term time; ~o~Ir:::I. ~sue. 
and shall be returnable to the same court. ',' , ,,10 :Mass. 163. 

SECT. 2. No writ of error' shall. operate to stay or supersede Execution not 

execution iri any civil action" uruess the plaintiff in error, or some hto sdtaYb' ~es8 
. h' b 1 If " b 'd h d £ d . h on e glven. person III IS e la ,shall gIVe on to tee en ant WIt ,one or 

more sureties, with condition that the plaintiff shall prosecute his 
suit. to effect,and shall pay and' satisfy such judgment as shall be 
rendered thereon. ' , ' 

'SECT. 3. The sufficiency of tbe sureties, and the sum for which Bond'to, be' ap· 

the bond shall be given,shall be determined by any judge of the pr()y~d. " 

supreme' judicial court, or by the clerk fi:om ,whose office the writ 
of error is issued, accor~ing t6 such general rules" as ·thecourt may, 
fi.·om time ,to time; establish. J> 
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