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602 HABEAS CORPUS. [TITLE X. 

CHAP. 140. app~ar forhirnin any action, b~ought therefor jn his .l!ame,.who 
for the party shall stipulate for .tbe .payment oCcosts, as the court shall· order. ,. 
t:~t6f,'6 12. . SECT. 34 ... ~o~hingin t?is chapt:r shall be co~str~ed to restra~Il 
Supreme ~ourt the supreule Judicial court III term. tIme; or any JustIce ·thereof m 
or any justice' vacation, fi'om bailing 'any person whatever, or for whatever offence 
thereof may al- . db' d' . h h' f 1 low baii, at dis- commItte , ~t ten' IscretJOn; w enev,er t e circumstances 0 t le 
creti.on. Ex- case may require it; excepting· persons committed by the' governor 
ceptlOn. d '1 . h . f '. d'r h . 1!l21,64;9'1. an counCI, senate or. ouse' 0 . representatl ves, an. 101' t e cau.ses. 

mentioned in the constitution... . 
Admission ofa SECT. 35. When iny person jg confined in jail for a bailable 
;,,~~~nc~':n:t:~ orrence, or for not finding sureties .on a recognizance, any justice of 
~ed forn?tfind- the district court, or two justices' of the peace and of the quorum, 
~~~;,u68~Ies .. on application. made to them, may inquil:e into the .case, and ~dmit 

any such person to ,bail, and exercise tbe same power concurrently, 
which anyone of the justic.es of tl;te supreme judicial court may' 
or.can do; ·and.may issue a writ ofhabeas.corpu~i and cause such 
person to be brough!·beforethem, fOf the purpose expressed in th;s 
section, and -may take such recogni~ance.. . 

Hab,;as corpus . SECT .. 36. Any court may issue a writ of' ha]:leas corpus, when 

bm~y l~sue, t? necessary, to'brine: before them any, .prisoner. fOJ' trial in any cause nng III a pns- ~. . .. , 
oner,f?rtrial,or pending in any such court, or to. testify as a witness, in 'a cal.lse 
as a WItness. therein pending, . wheri his .personal attendance may be deemed 

necessary for tht'attainment of justice. . 
. !'fin.ors, enlist- SECT.· 37. If any II)inor, under' the age of twenty one, years, 

Illg lDtdo the ar- shall be enlisted witbin this state into th.e arrriy' or navy of the 
my an navy··· . 
entitled to tb!' United States, without the consent ·in· writing of his parent, gUard" 
~h~~~:. ofthls ian or master,·he shall be entitled to 'alrthe benefits .of this chapter; 
1821,64,97. on the application' of such minor or of his parent, guardian or· mas-

Form of the . 
·writ. 
1821,65,9 1,2, 
4. 
10 Mass. 101. 
In what court 
and county to 
be sued out. 
1821,65, \) 1. 

Proceedings in 
court. 
1821,65, § S. 

ter, to the district court; 

.cHAPT ER 141. 
OF THE WIUT OF AUDITA-QUERELA. 

SECT. 1. Form of the writ. SECT.4 .. ·SpeciaI'damages. 
2. In what court ilDd conntyto be sued 5.· Pleadings •. Filing .exceptiO!!B. 

out. 6. Proceedings,ifpIaintiffbe in prison. 
3. Proceedings in court. 7. Effect of a surrender to jail. 

SECTION 1. The writ of audita querela may be sued but inthe 
form,of a .writ of attachment or summons; and shall b(l sealed, 
signed, tested .and ,indorse9"as other writs. . 

SECT. 2. . When brought to .prevent, set-'I.side.or annul proceed­
ings, had on a judgment' ot writ of execution, it shall be slled out. 
of the same court, jn which judgment was rendered; but, in. all 
other cases, it shall be sued ,in the county and ;court; having juris­
diction of the cause,according to the provisions of law, .asto per-. 

. sonaL.'actions... . . 
SECT. 3. If .the defendant, after having .. been. duly se~'ve.d with. 

process, shall .not ·appear,. he shaH be defaulted; and, if:he .appear, 
a .triaLshalLbe bad, as .in.commonci'lil actions. . 



------ ----------,-

'l'l'l'LE, X.] AUDITA QUERELA. 60S 
'SECT; 4. Tbe coniplainant, il;1 his writ, may-also set forth and CHAP. 14l. 

declare f01" any special damages, he may ba,.ve,; suffered, by means Special dama­
of the service of such execution; and, on proof of such damages; he ges. _ 
h 'II b . d d . fi 1 . l'k 1 ] 32], 6" 9 6. s a ave JU gment an executIOn or t Ie same, lD I e manner, as Ie, ' 

could recover- them in a subsequent suit; and instead of such mode; 
-,SECT. 5.' The', defendant may plead :the general issue; of not P!o:adings. 

'guilt}r,-with Ol'''without a brief statement, -as the case may require; ~~l:.:~.excep~ 
or plead.any special matter in bar: and exceptions may be alleged ]32],65,9 7,8. 
to the, rulings, instructions and opinion of the court, as' prescribed 
in 'case of 'civilactioris,_uuless by law an appeal is allowable. " 

SEcT. 6. When the plaintiff, is irip1'ison, by virtue of stich, Pr~ce!"ding~lif, 
e:cecution! the court, before"wQich such action is brought, may a9mit ~~~~~~be ill 
hImto baIl, to be approved by the c<:JUrt;, and the bond shall be 1821,65; 9 9., 

conditioned, that, if final judgment be rendered for the defendant, 
the complainant shall, within thirty days after such judgment, sur .... 
render himself to the jail keeper to be detained on the execution;or, 
within that time, satisfy the' same execution, and also such_,final 
judgment, as sha11 be rendered for the respondent. ' , _, ' 

'SECT. 7. If the plaintiff shall surrender himself to jail, he shall Effect of,! ~ur-
b . ] fi 1- d h" d h d . d '1 render to pil. ~ III aw u custo y_.on suc executIOn, an t ere etame untl, 1B2],65, 9 9., 

dIscharged 'according to law. 

, . 
CHAPTER ,142. 

O}' THE'WRIT' F(m REPLEVYmG ,A PERSON. 

SECT. 1. Who is entitled ,to'the writ. 
2. From ,vlIat court to issue. 

vice. 

SECT. 10. He may give bail. 
Ser- ' ] 1. Ilischarge, and costs, if not guilty 

3. form of the writ,' 
4. Bond to be given. 
5, Officer responsible for the s.ureti~s. 
6, Wbat judgment, if action be main-

tained.· 
7. What judgment, ifnot maintained. 
8. What judgment, if defendant be 

entitled. to -custody of the plain-
tiff. ' 

9. If defendant ,have eloigned the 
plaintiff, he may b_e arrested. : 

of eloigning. 
12. If guilty, to be imprisoned: ' 
13. Form of w;'its of reprisal. 
14. Discharge of defendant; on proof 

of plaintiff's death. 
15, 16. Proceedings, ifplaintiffbe pro- ' 

duced. 
, 17. Appeal, and proceedings. 

lB. A third person may sue out the 
writ. 

SECTION 1,., -If any person is imprisoned, restrained of, his lib- Who is e",titled 
e1'ty, or held in d.u~ess, unl.es~ by~orceof a lawful writ, wan'antor>~~i~e66;'§t'I:' 
other process,' CIVIl or' crlmmal, 'lssued by a court of competent 
authority, he shall be entitled as of right, to the writ for replevying 
a person; and to be thereby d~livered in the manner herein provided. 

SEcv2. The,vrit shall be issued from, and returnable to the' From what 
dist~et coui't in the county iu which the plaintiff is confined ; ,and cour! to issue. 
shall be directed to the sheriff, or coroner, of such county, as the f~~r~~~, § 2. 

case may require, 'an'd shall be served as soon-- as may be, and, four.,. 11 M~s; 271. 

teen days before the return ~day. . . 
SECT. 3. The writ shall be in the fonn heretofore estabIish~d, Fo!m of the 

, wnt. 
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