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570 “"AS'I‘-E AND TRESPASS. [TITLE X.

CH.AP 129 time before final judgment, become parties to the dction ;" and:-the

: . plalntlﬁ' with such of*tbe other cotenants-as shall -tbus become
" parties, hay prosecute the suit.for. the beneﬁt of -all concerned:.:

Mode of enter-  SecT..19. ‘The court- shall enter up’ judgment for the- whole

l;hudjdlgﬁr[[dfdlgt' amount of the injury, proved to have been done to. such-lands;

esecution. but shall award execution only for the proportlon thereof sustalned' :

- by the plaintiffs, actually prosecuting the suit.

Scire faciasby} ~ SEET.. R0..The- remairing cotenants. may, . afterwards eltber
the other co-
tenants on such

* damages, ad_]udged in. the original suit. .

.

CHAPTER 13@. B
OF REPLEVIN OF BEAbTS AND CHATTELS T

SEeT, 1. Owner of beasts dlstrzuned mny SECT 11. Judgment for a return.

replevy them. . . / . 12/ Assessment of damages on jndg—
. 2. The process. = . .- .. ment for return of property to an
' 3. Bond to be rrxven, he[‘ore semce - attaching officer.. R
_of writ, 1. ‘13 Dlsposa.l of: the money recovered
4. Judgment, if the beasts be lnwful- T by the officer.
ly distrained.:: . . .+ . 14."Approptiation of the moneys re~
5. Judtrment if unlanulIy dlstrum- N . ceived by the creditor * ‘in sach
N ) ’ ed. - . 4o . cases, .. o
’ 6. Appeal. » . 15.'Judgment for dnm@res and costs,r
7.'Tn what cases, a canse may he ] pla!.nbff recover. -
transferred from a justice to the|' -~ - 16. Contiduance of n.ttachment if the
- ' district court. .- “goods be replevied.” .. - 7
8. Any goods, unlawfully detamed ++ 17, When writ of reprisal shall jssue:
may bereplevied. . . .18, Defendant’s remedy on the re-
9. In what courts, replevm may he e »pIevm hond. )
hrought 19. Limifation of suretj’s habLhty on:
10. Bond to be ngen, before service. a replevm bond :
Owner, of SECTION 1. Any person whose beasts are dlstralned or 1mpound-

lggﬂsﬁndi:gﬂi“' ed, in order to recover. any penalty or forfeiture supposed to have
plevy them.  been incurred by their. .going .at large, or to obtain- sat;sfactxon for
lg;i ?37“918 any damages, alleged to have been done by them, may -maintain a
77 writ of. replevin ao'alnst the lmpounder or finder therefor, to be sued
“out and prosecuted before any justice of the ‘peace for thie county,
in.the form prescubed in -chapter, one hundred and fourteen. = .
. Sgeor. 2. The writ shall be sued out, served and returned; and
-tbe cause shall be heard and determined, in» like. manner as is pro-
vided in the case of-other civil actions before a _]ustlce of the peace,
except as otlierwise prescnbed .
Bond to be giv- ~ DECT. 3. “The writ. shall not be =erved unless the p]alntlff .or
en;before ser- some onein his hehalf, shall execute and deliver to- the. officef. a
fécgioﬁlf;v?t bond to the defendant, with sufficient sureties, to .he -appioved by
o the officer, in a pena]ty douhle the actual value-of the :property. to
be replevied, conditioned- as- stated in ‘the prescribed -form of the

writ, and to be returned with the wiit, for the use of the: defendant.

The process.

jointly or severally, sue out a scire facias on: such Judgment and’
judgment. execution shall be thereupon awarded for thelr propomon of the
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Smcr. 4. - If it shall appear upon the nonspit of- the plaintiff; or Crap.130:
upon a trial, or otherwise, that the beasts were lawfully. taken or Judgment, if
distrained, -the defendant shall have judgment for such sum, as shall fhe beasts be

awfully dis- - .
be found to-be due from the plaintiff for the penalty or forfeiture; ‘trained. .
or for'the: -damiages, for- which the beasts were impounded, touether 1821, 80, §. 2.
with all the legal” fees, costs and expenses “incurred’ by reason ofthe " -
distress, and also thie costs of the action of - replevin ; or, instead of
such Judtrment the justice, or- court having cognizance .thereof,
may, in"his- or their discretion, “enter- Judgment for . a retuin of the \
beasts to the defendant, to be held by him for the. original puirpose, o
itrepleviable by the plaintiff, and for the defendants damages for
the taking thereof by the replevm, and- the costs of suit: :

Skcr. 5. If it shall appear, upon default of the defendant, or JudgTHEDt if
upon a tnal or otheriise, that the beasts were-taken or distrained, ?,‘;{",‘,‘;’S““" dis-
without any sufficient orjustifiable cause, the plaintiff shall have 1821, 80, § 2.
judgment. for his damages caused by the unjust. taklng and’ detammg ' '
the beasts, and for his costs of -tlie suit,. -

' Secr. 6. Either party may appeal flom the ﬁnal _]udtrment of APPE&I-
the Jjustice, as in’other civil actions. -

*'Sger. 7. - When it shall appear, that the sum demanded for the In what cases, a
penalty, forfeiture or damages, exceeds the sum of twenty dollars; ﬁf:jffe‘;‘,‘;{;?,%m
or that the propeity of.the "beasts is in quesnon and- that their. value a justice to tthﬂ
exceeds twenty dollars, ‘or that the title to ‘real estate is concerned ‘}git{"}}o‘“’““i
or brought in question, the case shall, at the request of sither party, :
be tiansferred either to the district court, to be there disposed of ds
is provided in chapter, one hundred and sixteen, with respect to
other civil actions brought before a justice of ‘the -peace, in-which
the title to real éstate is concerned, or«brought in questlon pro-
vided, the party,-. requesting “such - t1ansfe1, shall - Tecognize ' as-in
actions of ‘trespass brought before a justice of the peace, in such
reasonable’sum as the Ju=t1ce shall order, to enter the said action at
_ the next term of “the court, to which the action- is* transferred, and
" prosecute the same W1th effect, and to: pay all mtervenmﬂ dam'lcres

and"costs. : ‘
< Secr. 8. When afly goods shall be unlawfully taken, or unla\v— Auy goods, un-
awfnlly detain-
‘ﬁJlly detained from the owner or ‘the - person; entitled:to *the pos- ed, maj be re-
session thereof, or when any goods of that value, which are attach- ll)éf"llego .
ed on mesne process; or- taken- in execution, are. claimed by ‘any 4 Greenl. 930&
person;-other thau the defendant in the $uit, in- whick: they:are so
attached and taken, such owner or person may cause’ them to be
replev;ed .

"Sger. 9. If the value of the goods -aforesald shall exceed the In what courts,
sum of twenty dollars; tlie writ may be sued out of, and returnable to replevinmaybe-
the district court, or the: supreme judicial "court for, the county, in 1321, 80, § 4.
which the goods are detained, and substantially of the formpre- lgggv ‘é‘%‘?'
scribed in‘ chapter, one hundred and fourteen; and, if the goods 3 Mass. 199.
aforesaid ‘should not exceed the value of ‘twenty- dollars, the writ z glra::;fﬁfgs_
indy be sued out-and-returnable before a justice of the peace of the 2 Greenl. 162.
county, where.the goods to be replevied aré detained, and substan- E%ﬁ%‘f—;ﬁ%‘l_ﬁ .
tlally .of.the same ‘form, but to be made apphcable to the Ju1lsd1c‘non o
and inay be directed to any county where any.défendant may. reside;

said writs, in both cases; may be sued out, selved and returned llke

N
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Cuar. 130.

Bond to be giv-
en, before ser-
vice.

11 Mass, "Bl
14 Mass, 313."

5 Pick. 236.

Judgnient for a
return
Lg21, 80, § 4

5 Mass. 343

Assessment of
damages, on *
judgment for
return of prop-
erty to an at-
taching officer.
1 Mass. 421.

2 Fiirf. 66.

11 Pick, 223.

X Dtsposal of the
money recover-
ed by the offi-
cer.

1821, £0, § 4.

'REPLEVIN. - . [TITLE X.

othér .writs in civil actions, in all paltlculaJs, i’ Whlch a dlﬂ'erent
courtse is not prescribed. .
Seer. 10. - The oﬁicer, befme SBIVIDD' the \vnt shall take from

‘-the plamnﬂ' or some one in his behalf, a bond to the defendant;

with+sufficient ‘sureties, in double :the value of. the goods to be
replevied,. conditioned: as in the bond described in section, three;
which bond shall be returned to the court from. which the writ rssued
with the writ, for the use of the defendant. **

Secr. 11.. If it shall appear upon tbe: nonsuit of the plamttﬁ'
or upon a trial or otherwisé, that the defendant..is entitled-to a
return of  the' goods, he shall have. judgment . therefor accordingly,
with damages for the takmg thereof by-the replevin, with- his.costs,
and 2 writ of return and- restitution thereupon accor dingly. .

. Secr.12. If the goods, when replevied, :were taken in-execu-
thH, or, if they were attacbed, and judgment be.afterwards rendered
for the attaching.céreditor, and. if; in-either case, thie service of the
execution be delayed by means.of the replevin, the damages to be
assessed for the-defendant, in’ case of'a judgment for'a return, shall
be not less than at the rate of twelve per cent. by the year, on tie
value of the. goods, for so. long time-as- the service of the execunon
shall. be so delayed : :

Secr. 13. * All sums, recovered i in an action of replevm by any,
oﬂicer for or on account of any goods attached or taken :on execu-
tion by him, .or recovered. in an- action upon the bond given_ upon
replevin of such goods, shall be applied and d]SPOSBd of ‘s’ far as
they will go, in the following manner :

- Fyrst. To. pay. the lavful fees and chalges of the oﬂJcer and
the reasonable expenses’ of the action. of replevin, -and the action on
the bond, so, far as they are not’ relmbursed by the costs, _that may
be 1ecove1ed ;

Secondly To pay to the: credrtor at whose su1t the goods were
attached; or taken in ‘execution, the. sum, if- any, recovered by him
in: that suit, or as much thereof as-shall remain unpaid, with inter-
est thelefm at the rate of ‘twelve per cent. hy the year, for.such
time, i’ any, 4s the money. shall have heen withheld from the cred-
itor, or the service of his execution delayed hy reason of the reple-
vin ; and, - -

Tlm‘dly Af: the attachmg cred1t01 in such case, sha.ll not recover
judgment in the suit in  which- the attachment was made, or if any
balance shall remain of the money, so . recovered .by: the officer,

after paying'what is due to the creditor, as-before provided, such . 4

‘balance or the whole amount, as the: case.may be, shall be applied
and.disposed of;:in the'same manner, as would and -ought to have

" heen done with the-surplus, if any, of the proceeds of: sale, in case

Appropriation
of mopeys te-.
ceived hy the
creditor, in

speh cases. |

the same goods had heen sold on’execution. .

- Seor. 14.  All sums; received by such creditor, for the proceeds
of sale of any' goods, that had heen attached or taken.on execution,
and which are .afterwards returned, and- all sums, received for tbe.

.. value of any of such goods, as are not retirned; and also- all sums,
recavered from the officer for the. 1nsuﬂic1ency of the sureties in-the

bond, shall he: applied toward-the discharge of the Judgment IeCoVe-
ered hy the creditor; but all sums, received .as-interest or-damages -
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for the delay of his execution, shall bé retained to his own -use, -and CHAP- 130.
shall not go in’ dlschalge of the judgment.

. Sger. 15. : If it shall appear, upon default of . the defendant or Judgment for

damages and
upon.a trial, or otherwise, that the goods were unlawfully ; taken OF costs, if plain-
attached; or unlawfully detained by the. defendant, the plaintiff shall Y recover.
have judgment for his damages caused thereby, and for his costs. of =
the suit. ‘

Sect: 16: If the goods, which are 1eplev1ed had been attached, Continuance of

they shall, in case of judgment for a return, be held liable to" the . gf,‘;‘;f‘,’,’g‘,‘;_‘f
attachment until findl judgment in the suit, in which they were Pleﬂego .
attached, and for thirty days thereafter, in order to-their being taken 9
in-execution ; -and; if such- final judgment. be: ‘rendered before the 4
réeturn of the goods, or, if the' goods when replevied, were seized

and held "on executlon, ‘they shall be held subject. to the same

attachment or seizure for thirty days after the return, in order that

. the execution may be’served thereon, or- the- sérvice thereof com-

- pleted‘id like manner, as it mwht have been, 1f the goods had not

been replevied.- . Lo

~Secr.. 17. When the. oﬁicer, to whom the wnt of return and When writ of
restltutlon shall be- directed, shall not be able to find in his precinct ;32“5.“1.5"'"‘“‘5‘
the beast, or other property, which by the precept is directed 6 be 1821, 80, § 5.
returned, he shall certify that fact- in his return; and the court, '
whence the same- issued, may, upon miotion, grant-a:writ of reprisal,
substantially of the f01m prescribed. in chapter, one hundred and
fourteen, against tbe plalnttﬁ' in replevin, to take the- goods- or -
beasts of the plaintiff; not. exempted. ‘from attachment; of the full
value, to be delivered to the defendant, and. held and dlsposed of
by him according to law, until the plalnnﬁ' shall restore the beast
or.other property by hiro taken on the writ of replevin. ‘

*Secr.- 18. The- foreﬂomg provisions’ shall ‘not preclade- the Defendant’s
defendant from resorting to his remedy, on_the.replevin bond, or to ;zg}z%oﬂuﬁe
his remedy against the officer for the-insufficiency. of thé, sureties on o
the bond, to recover. thé value 'of the' goods, together with the dam-
age or loss occasioned by the replevin thereof, notwithstanding - he
may have endeavored ‘to recover the same by the wnts of return
and of repnsal as herein before provided. - . -

Sect. 19." No action shall be maintained agalnst any- person, as Limitation of
surety:in-a replevin bond, unless the writ. be served on him within 2'#??;;{?3‘}1“"
one year after the final judginent in the action of replevin, ‘or bond. :
if -the action shall not.be entered by the' plaintiff; and the defend-
ant shall not obtain judgment upon a- complaint, such writ against
the surety may “be ‘served on himi" within one year after the énd of
the term, at which the action of replevin ought to have been entered,
and not afterwalds :
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