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TITLE X.] EXECUTORS AND ADMINISTRATORS.

the deceased, and a new administrator on the same estate shall be
appomted the time allowed for creditors of the deceased, for bring-
ing their actions, shall be enlarged, as follows, viz: to so much of
the four years, provided for the limitation of said actions, as shall
have expired, while the former executor or administrator continued
in oﬂice, shall be added so much time after the appointment of the
new administrator, as shall make five years in' the whole ; and the
new admm1strator shall not be held to answer. to the suit of any
creditor, commenced after the expuatlon of sald five years, except
as prov1ded in the following section.

Secr. 33. Every such new administrator shall, in all cases, be
liable to the actions of the creditors, for the space of two years
after he shall have given bond for the discharge of his trust, although
the whole time allowed to the credltors, should thereby be extended
beyond the five years: :

Sgct. 34.° If the former executor or administrator shall not have
glven notice of his appointment, according t0 law, the new adniin-
istrator shall be liable to the actions of the creditors for the space of
four ‘years, from the date of such new administrator’s bond.

Secr. 85. Such new administrator shall give notice of his
appointment in the same manner, as an original administrator ; and,
failing so to do, he shall have no benefit from the llmltatlons, con-
tained i n thls chapter. :

CHAPTER. 121.

OF PARTITLOV OF REAL ESTATE BY SUPREME JUDICIAL COURT AND.
DISTRICT COURT ’
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[TITLE X.

.|8EcT. 35, Mode. of proceedmg to zecover

) ‘such share.
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.making partition. - .
SECTION 1. All pelsons, seized of any lands or other real estate

in fee simple or for life, or to or for which they have a. right of

shage set off to another person.

entry, as tenants in common, _]omt tenants.or coparceners, may be
" compelled by writ- of partition at common law, to divide . the

same.

Secr. 2. Any person se1zed in fee s1mple or for life, of any
la.nds or other real estate, or, to or for whlch ‘he has a. ught -of enury,
as tenant in common, _]01nt tenant or coparcener, and any. personm,
possessed thereof, or having a right of entry for a termof years, as
tenant in common with othels, may apply to the supreme judicial
court, or.district court, held in and for the county, where such real
estate Is situated ; descnblnrr in his petition, in a clear and 1ntelh—
gible manaer, the estate Whereof he claims pa1t1t1on, and stating
what PlOPOI‘tIOIl he claims to be interested in.

Sect. 3. Such petmoner must state, whether he claims partition
of his alleged proportion, as a fee sunple estate, or an estate for
life, or a term of years, ..

Sect. 4. He must also alletre in his' Petmon, who are the co-
tenants of. the estate, and their place of residence, so- far as those
facts are known to him ; and, if any or all the cotenants are unknown
to him, he must so state in the petition. .

Sect. 5. When the cotenants, alletred are all, named in the
petition, the same may be filed in vacation, in the clerk’s. office ;
and a copy thereof, by him attested, being " served on’ each of the
alleged cotenants in person, or left at - h]S usual place of - abode;
twenty days before the session of the court to which it is addressed,
shall be one sufﬁment mode of notice.. .. . . - -

Secr., 6. When the cotenants are not all named in the petmon,
the court, fo which it is presented, shall ‘order what kind of notice

shall'be given to.the parties mterested as “cotenants ; and such
notice shall be-given accmdlntrly

Seor. 7. Such a petition, as is mentloned in, ,the precedmg sec~
tion, may be presented to the supreme judicial court, in any county,
but the order.of notice shall be made returnable to the court, when
held in the county, i which the lands lie ; and the cause shall be
heard and determined in such county. :

Srct. 8. .The court may order such further notlce, as. they may
deem proper, when the order of notice has not been complled with,
or the notice was imperfect or insufficient. ‘

SEGT. 9. Whena person interested is not named in the petmon,
or is out of the state, and has not had notice and an opportunity to
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TITLE X.] PARTITION OF REAL ESTATE.
-appear and answer-fo the su1t ‘he may on miotion- to ‘the court, at'
any time before final judgmient; be allowed to appear ~and -defend:

Secr. 10.  'The court shall assign a gualdxan for the suit, for
any infant or'insane- pelson, mterested i the: plemxses. -

-Sect. I1. - Any person, interested in-the premises, of Whlch pal—
tition is played may appear and allege jointly with*the other res-
pondents, o’ separately, any matter tending 10" show, that ‘the
petitioner ought Hot to-have Pal‘tlthD as prayed for; in wholé or in
part’; -and- this \may be done inform of.-a" Luef statement \VlﬂlOl]t
{ormally pleading any general issue. o

Secr. 12.  To such brief statement the’ petmoner may 1ep]y, in
the. form of " a"counter brief statement, that the’ pefsou thus answer-
ing as a respondent, has no‘interest in thé. premises; or-right to ‘be
heald
msuﬁiclency of “the 1'espondent s bilef statement.

Sect. 13- . If-it shall -appear; that-the 1espondent has no estate
-or interestin the 1ands the objections to ‘the partition shall: be 1o
further a matter of inquiry, and the petltlonel"shall recover. of the
respondent ‘the*costs, attendmg the trial.

:Secr. 14. " If,on trial, it shall appear, that the petltxoner ho]ds
4-less share or-proportion in ‘common, than -he: ‘has  alleged “in his
petition; the respondent shall recover his costs, though Judtrment be

A e

rendered’ for the -petitioner * to hdve .an assignment in sevelalty of le

the pait; , which he'ia fact holds in-‘common ; but, if it. appear that

the petitioner is entitled to have partition;- ‘and an assignment- of

the’ part, ‘described in his -petition, -he shall recover costs: of the
respondent.

Secr.'15. In all actions, at common law,:for partmon, the Ilke

rules of ploceedmtr shall'be observed in the trial, as to tlie ﬁhng of-

brief statements and - counter statements, as in tases of petmon for
partltlon ; and costs shall be taxed upon like principles:

Secr, 16. Tenants in common, claiming under a commonan-
cestor,’ Jomt tenants;-and copartners’ may, all, .or" any two or more
of them, -join, or ‘'sever,” in ‘petitions -for- partition ; ‘and whenever
they . join, and either petitioner shall decease, or-convey his share,
pending the- petltlon, the court may allow: an ‘amendment of the
‘petition ;" and: his name may: be erased,-and the names-of. his héirs,
devisees or g1antees respectively, . inserted i in his stead ;. and they,
with the otber petitionefs, may proceed in’ the cause for their re-
spectwe shmes, and -the -heirs, devisees'or grantees'of ‘a several
petitioner may be mserted as petmoners mstead of the deceased
or.grantor.” - - )

-Secr. 17, When it shall - appear' on tnal or-. default that the
petitioner is entitled fo have partition for the: shiare by him claimed,
or a less share, the: court shall enter the 111te110cutor5r Judgment that
partition shall be made..

' Secr. 18. Whenever; iii the trial of a case of partltlon, origin-
ated by Wit or petition, as hefore mentioned; in ‘the district court,
' exceptions shall be alleged. against the opinion or ‘judgment of sald
court in matter of law, as provided in the éighteenth and nineteenth
sections of chapter, ninety seven ;- or whenever a writ of error shall
he sued out of the supreme JUdlClal court to obtain a 1evelsal of the

and may also further ‘reply any. other maiter to: show the.
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546 ) PARTITION OF REAL‘ESTATE. [TITLE X.

CHAP- 191 1R1. judgment ; in each case, the opinion and -deci$ion of -said supreme
“ - judicial:court shall be certified to the distrief *court, with directions .
to proceed im;. or -dispose of :such cause,.in confmmlt} to such
decrslon so that all the proceedings in .the cause.in- relation to.the
partition prayed for,or actually _made, may appear on the records

of -the district court. - .

Appomtmentof “Sect. 19. -The court, havmtr entered the 1nter10cutory _]udcr- .

;g?;m;f‘g"j“ ment,  shall -appoint. three or five- ~disinterested petsons, &s. commis-

5 Greenl. 458. sioners, to .make the partition, and to set -off to. the- ‘petitioners the
share or share$ belonulntr to them., '«whlch shall be e‘zpressed in. the

©. ... warrant. : :

iﬁiﬂenr;’he Skor:-20. - VVhen thele are several petmoners, they may have

set off several- their shares set off together, or-in one body, ‘or each one. may have

ilyl:):fmw’n' his assigned in severalty, at his election. *

15 Maine, 365. Seor. 21. The commissioners, bef01e ploceedrng to- the dis-

10 Pick, 132 charge of their: duty, shall be sworn before .- justice of the peace,

S,"ﬂn:::,‘;’fe” faithfully. and- impartially to_perform it and the justice, admlnls-\

1821,37,§2.  tering the ‘oath,.shall- make hls certlﬁcate theleof on the warrant, -

-Appointment of SECT. 22, Where any persops; insane; or incapacitated to take

guardians or a- . -
gonts for per- ‘care of their own business, are interested, guardlans sliall be- appomt

sons absent or ed for them, if living in.the state ;. -and. an: agent or agents for all
;';;fﬁpif;t%ted - those 1nte1ested who had been out of the state, one year-at the
o ,tnne -the petition was presented and had-not then Teturned: .
Commissioners ~ SECT. 23.. The comemissioners shall give sufficient notice of the
;‘gﬁ“’gf‘g‘{e- time and place, for:making the paitition; to-all-concerned, who are
T known and within the state, that they rnay be present-at the makmcr
thereof.
Allmustact;a  SEcT. 24, All the. commissioners shall be present at the per-
{é‘gfggy may formance of the duties: assigned them ; but .the: acts ofa ma_]onty
of ‘them shall be: valid. :
Proceedings, it  SECT. 25. - When -any -messuage, tract of land, or other real
;tuf&‘l‘;“gf‘:l’ge‘a' estate, shall be of greater ‘value, than either party’s share of.the
1821,37,§9. . -estate to be dnnded and canriot: at. the -same time be subdivided
1 %,{3“‘335‘;6] afmong them without great inconvenience, the same may be assumed
" to one of the-paities ; -the party, to whom the “same’ shall he s0
assigned, -paying such sum of money: to such- parties; as- by -means
the1eof shall have less than' their-share of the real estate, as the
comimissionefs shall: awaid’; but, in such case, the - -partition shall
not be-established by the court; until the sums, so awarded; sball -be-
: - ' paid to the parties entitled: thereto, or secured to' their satisfaction..
Payment of ex- - Sgor. 26, When, partition shall be- made, if any of the- -petition-
penses ofiparti- ors shall- neglect; or- Yefuse ‘to pay his proportion of the .charges
1821,57,§9. _ attending the partition, an account .of such. charges shall-bé laid
o - before the-court, and all just proportlons settled, after notice to- all
- . ¢onceried and- the court may issue “execution agamst the dehn—

-quents 1nterested - . . <

o

New partition, * SgcT.~27. If'any part owner shall havea larger share set oﬂ'

in certain cases
ifa part owner’,to ‘'him, than his true and real interest,or more than equal in value

be out otl‘i thet “to the p1op01t10n it was set off for, then any aggrieved partner, who,
;?:ffi’eﬁnhyn&e at the time the “partition'was made, was out “of the - state, and not
commissioners. notified in season to prevent it, may, at any- tifne within three years
1821, 37, ¢ 8. . i1 ) . ’ s
after tlie same was made, apply to the court, which made the. par-
tition, and the court shall cause partition thereof to be made anew.




TITLE X.J PARTITION OF-REAL ESTATE.

Szer. 28.° In such-new partltlon, the -commissioners need not
miake a new division of. the premises ; but -so fuch, &nd no more;
shall be-talken off -from any share, as the saime shall ‘he considered
more than the proportion of the whole'it: was- desrgned for, estimat-
ing stch lands or real estate, as in the state they were ia, when first
dmded, and, in case any anlovements have been made ‘om “the
part that may by such new- partition be -taken offas “aforesaid, the
partier who made such improvements shall have reasonable - satis-
faction made- him by the pariner, to whose share the same shall be
added, by the estimation of -the cominissioners ;. and the court,
which ordered the partition, are also-empowered to issue execution
for such-satisfaction' and the costs of the new - partmon, the same
being first tuxed and allowed by the court:

Secr. 29: ' The commissioners shall make retarn of therr pro~
ceedings under their' hands, with -their-warrant, to the court which
appointed them ; and, if their doings be confirmed: by the court,
judgment shall b thereupon rendered, that the said-partition be ﬁrm
and -effectual forever ; and the refurn shall then be recorded 'in the
‘clerk’s office, and also'] in the -registry of deeds, for'the county or
vegistry. district, where the lands lie. -

‘Secr. 30. For good and sufficient reasons, the réport of the

commissioners inay be recommitted or set asxde, wh_ereupon the
same -procéedings shall be had, as. before directed.

Sicr. 31. Such final - _]udgment confirming the partltlon, shall
be conc]uswe, as to all rights both -of property- and possessionof
all parties and- privies to the judgment ;- 1nc1ud1ng all persons who
might by Jaw have appeared and answered to’ the peutlon except
as hereinafter provided. . : .

- Secr. 82. If any person, v vho was a part owner with the peti-
tioner, and for whom a share is left upon the partition, should be out of |
the state, ‘when ‘the notice to him iwas served, and should not return
in time to appear and answer to the partition, he may .at any time,
within three years after final judgment, apply to the same court for
a new- partition of the premises ;-and, should it appear to the court,
that the share left for the applicant was less thari he was entitled to,
or that the part left was not, at the time of ‘the partition, 'eQUal in
value to his share in' the- plernlses, they may order a-new partltron 5
which shall be made in the manner before provided. -

Secr. 33.
to -the,- petition- for partltlon, shall claim to- hold in severalty.the
premises. described therein, orany part-thereof, he shall not be con-
cluded by the judgment for partition ; but may bring his action for
the land claimed, against any or all of the petitioners or respond-
ents, or of the persons holding under them, as the case may require;
within the samé. time, in which he might have brought it, if no such
judgmert for partition had been’ reridered. ‘ :

‘Sect: 84.  When any person, who' has. not appealed and an-
swered, as aforesaid, shall claim the share that was assigned or left
for any of the supposed part owners in the judgment for partition,
he shall be concluded by the judgment, so far as it respects the
partition and the assignment of the shares, in like manner as  if he
had been a party to that suit; still, he shall not be prevented

If any person ‘who has not appeared and answered
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Cuar. 191 thereby; from bringing his-action for the. shale claimed by Dim,
against the. person. to whom it was asswned or for: wlhiom it was left.
Mode of pro- Secr: 85, Such action-shall be- bloucrht against the tenapt-in
ceeding to fe- possessmn, in like manner as if the demandant had. onfrmally claimed,
share. the pmncu]ar plece demanded instead of an undivided. part of the
whole land ; and it:may be brought in the same time, in which it
might have. been: broutrht if no Judcrmeut Jor pzutltlou had beeu
1ende1ed
Proceedings by . SECT. 36, If any persou \vho has not appealed and. answeled
& part owner, © 5 aforesaid,, shall claim- any part of the premises described in the
share was left, petition, as a part owner with those, who were parties to. the. suit,
;g;;‘_’“e’ the o any -of them, und if the part.or share; so claimed, was.not. knowu
22 Pick. 316.  or not allowed or 1eft for'him. in the. partltxon process; he shall. be
concluded by the judgment; so far.as it respects the partition ; but
he. shall not be plevented from ‘bringing an action for.the share;
,clalmed by him, against each.of the _persons; who shall hold" any
part of the premises under the judgment ; and, if he should; prevail
in such action, instead of liis being entitled to. a mew: “partition. of
the whole premises, -he shall recover against each. of the. Persons;
holding under the judgment for partition, the same proportion beld
hy: hlm, that. the, demdndant was entitled-to clalm out of ‘the \vhole
. - premises, befo_le partition was made. :
Newpartitionif ~ Sect: 37. If any person; to whom a share shall have been
_g‘c‘i:d“g}l’heee' assigned, or left, shall be evicted thereof by -any person, who, at‘the
art assigned to time of the paltltlon ‘had an élder- and hetter title, than .those.who
i, were partles to: the judgment, he shall be entitled to a new partition -
of the residue, in like manner as if no partition-had been made. .
Mortgage, or "Secr. 38. Any person, having a mortgage, attachment, or other
g;};ﬁ;sl‘teo“h:" Hen on the share in.common, of any: palt owner, shall be bound by
partsetofin  the.judgment, so far as it respects the partition; but-his lien shall
severalfy.  remain in full force tipon that pat, which shall have been assigned
to, or left for such owner. .
Indorsement of -Skct. 39..  Every petltlon for paltmon, orw'mally ﬁled shall be
pefitions. . - jndorsed in the. same manner, as original writs ; ‘and all the regula-
tions, concerning the indorsement of writs, contdined in- the one
hundred and fom:teenth chapter' shall _apply to mdmsements of
petitions for paltltlon. :
Lofs reserved Secr. 40." In any plocess for the P‘a.l‘t]thI] of a tlact of ]and
{2‘13%“:;“0“1;?’;: in which certain lots or proportions of such Jract are reserved. for
commissioners  public uses, the court shall also order the commissioners, appointed
‘t‘l‘n‘:f““gpu’ to made the -partition, that they shall-fist set off; by metes and
1839,357,§ 1.° bounds, such reserved lots, or proportions, of an average ' quality
' and situation of the lands of said tract, ard make return of such
location into the land office, of the state, with-a description of its
quahty and location, and then proceed to execute the other duties;,
assigned them hy the court ; .and the return, bemg accepted by the
X court, and recorded as before provided, shall be valid, as.a, location
of such 1eserved lands. - :
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