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TITLE X.]JACTIONS BY OR AGAINST EXECUTORS AND ADMINISTRATORS.

- CHAPTER 1I20.

- OF ACTIONS BY AND ﬂAGALNST EXECUTORS AND ADMINISTRATORS.

Measure ‘of damages, for trespass
committed-by the deceased.
Goods taken from an administra-
. tor by judgment in replevin, not
assets. ’

If one of several plmnbﬁ's or de-
fendants die, action to proceed

Sect. 1. Writsand executions to run against
the estate of the' deceased
2: Esecutor or administrator per-
sonnlly liable for costs, after be-
. commg a pnrty
3. Execution for costs, how awzu-ded
‘4, How awarded if for damages and

SecT. 17.

18.

19.

' costs, by or against sutvivor.
5. Costs paid, chargeuble aga.inst the| - - . 20. When all die, to proceed by .or
_estate. against the administrator of the

last. .
- No executor or administrator
" bound to defend 2 suit within a
© year. :
. Such suit to be-oontmued-.
. Limitation ofactions against them.
. Proceedmgs, if assetsare recelved
- after four years.
*95, 96. Uncertdin or future cl:u_ms
© how preserved. :
Action therefor, how commenced.
Judgment, and execution thereon.
Liability for unfaithful ad.unms-
tration.
'30. Liability of heirs and'legatees in
. certain cases.

6. Proceedings, if etecutlon he re-
- tmned ‘unsatisfied.

7. Adlmmstrator de,bonxs,non, to

prosecute or defend suits com-
‘- menced by or agmnst his prede-
" cessor.

8. Proceedmgs, in case . of judgment
recovered whilst the’ predecessor
was'in oiﬁce

*+9, Writs oferror, in such cases.
*-10. Executor or administrator to pros-
" ecute or defend actions com-
 menced by or against the deceas-
ed. ' o ’
11. Suggestion of death on record,
‘and appearance by him. -

27,
28,
29;

12. Citation to appear. 31. Actions for legacies, not hereby
13. Nonsuit or default, if he 'do not barred.
appear. 32. Proceedings, if administrator die,
14. Not personally hable for costs in . before comipleting administration.
such case. 33. Limitation of aé¢tions against new
15. Certain actions surnve,-whlch do| - " administrator,
. mot at commou law. - ‘34.. Further liability if his predeces-
16. How prosecnted after decease of . sOr gave mo notice.
a party. ’ 35. Notice by new administrator.
Section 1. All writs of attachment and execution, against

executors and administrators, for debts due from'the deceased testa-
tor or intestate, shall run against the goods and estate of the deceased
in ‘their hands.

‘Sger. 2. When a Judgment for costs, shall be rendered against
an_exectitor or administrator, in any action commenced by or against
him or in any action commenced by or against ‘the testator or intes-
tate, wherein the executor or administrator has appeared, and taken
upon himself the prosecution or defence of the ‘action, he shall be §
personally 'liable for the costs; but,in the latter case, only for costs
after he took on him the prosecutlon or defence. -

Sgcr. 3. When judgment is recovered against an executor or
administrator, for costs only, the execution shall be awarded against
his body, goods and estate, as if<it were for his own debt.

Sgcr. 4. When the judgment is for debt or damages, and costs"

also, an exeéution for the debt or damages shall be awarded against
the goods and estaté of the deceased, in the hands of the executor
or adrmmsnator, and’ another execution for the sum due for costs;

/
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Caar. 120.

‘Writs and ex-
ecutions to ruun
against the es-
tate of the de-
ceased.” *-
1821,'52, §19.
Executdr’or
administrator
gersonally lia-
le for costs af-
ter becoming a

party.
16 Mass. 530.

Execution for -
costs, how a-
warded.

How awarded,
if for damages
and costs. -




540
CHAP. 120.

Costs paid,
chargeable a-
gainst the es-
tate.

Proccedings, if
execution bere-
turned unsatis-

fied.
1821, 52, § 19.

Administrator
de bonis non to
prosecute or
defend suits
commenced by
or against his -
predecessor.
1821, 52, § 20.
5 Mass. 275.

Ac"r'IoNs*B»Y OR AGAINST - - [TITLE X:

against the goods and -estate of the executor. or adminisirator, and
also against bis body, as if it were for his own debt.

‘Seer. 5. All costs, paid by éxecutors or administrators, and for
which they are made pelsonally liable, sball be allowed to them in
their administration account; unless the judge of probate shall
decide that the suit'was . plosecuted or defended w1thout -reasona-
ble cause. - :

Sect. 6. - When' an’ execution against an exécutor or admmls-
trator, for a debt due from the estate of the deceased is returned
by the officer, to whom. it was delivered for service, unsatlsﬁed by
reason of his beingunable to find any goods ‘or other personal-estate

«of the deceased, the plaintiff may, upon a suggestion of waste, sue .

out a writ of scire facias against the execiitor or administrator; and,
if he shall not appear after due service of. the writ, and shew cause
to the contrary, execution shall issue against him for the full amount
of the orginal judgment and interest thereon; not exceedmg the
full amount of the waste, if it can be ascertamed :

Secr. 7. When an executor or admmlstlator shall die; or be
removed from office, pending an action brought by or against him,
the-same may be. prosecuted by or against any admmlstrator de
bonis non, who shall be -appointed after due nofice given; and, if,
after such notice, he shall not appear and' become'a’ party to the
suit,- judgment may be tendered against hini in the same manner, as
if he had voluntarily appeared ; or, as if the suit had been origi-

‘nally commenced by or against him, and-he had afterwards been

Proceedings, in
case of judg-
ment recover-
ed, whilst the
predecessor -
was in office.
1821, 52, § 20.

Writs of error,
in such cases.
1821, 52, § 20.

Executor or.ad-
ministrator to
prosecute and
defend actions
.commenced by
or against the
deceased.
1821, 52,9 21.
11 Pick. 389.

Suggestion of
death on record

and appearance
- by him.

nonsuited or defaulted. : .

.Sect. 8. When an executor or admlmstrator shall die; or be
1emoved from oﬂﬁce, after judgment shall have beer rendered for
or against him, a scire facias may be sued out by or-‘against the
administrator, de bonis-non ; and, after due service thereof; an exe-
cution may issue; accordingly, upon such judgment, in‘like manner
as it may be done against an executor or administrator, in” case of
the death of a testator or intestate ; except only, that the judgment
against the first executor or administrator for costs, for which he was
personally liable, shall be enforced only acamst his executor or
administrator, and not against the 'ld[ﬂlDlStI‘atOI‘, de bonis tion.

Sect. 9. A writ of error, to correct any errors in such “judg-
ment, may be brought by or against the admmlstrator, de bonis non,
if any there be, in the same manner, a8 it might have béen’ brought
by. or agamst the original executor or admmlstrator, who wasa party
to such suit.

SECT. 10. In all personal. actlons, ‘the cause of. whxch by law
survives, when there is only one plaintiff or one defendant, and such

sole plaintiff or defendant shall die, after the’ commencement of the

action, and before entry thereof, or after an appeal and before entry
of the appeal, or after entry, and any time before _]udgment the
executor or administrator of the deceased party may prosecute ‘or
defend the action;, as hereafter mentloued in this chapter. .

Secr. 11. When the action or appeal is entered, the death of
the party shall he suguested on ' the Tecord, and the executor or
administrator of the deceased may appear voluntanly, and prose-
cute or defend the acnon, as thoucrh it had heen corfimericed’ by or
against him.




TITLE X.] EXECUTORS"AND ADMINISTRATORS.

‘Secr. 12,7 If such execitor or administrator does not appear
voluntauly, the court, on motion of the surviving party, shall issue
d citation to-such executor or administrator, to appear and take .on
himself the prosecution or-defence of the suit. °

Secrt. 13.. -If the executor or administrator shall not appeal at
the time mentioned in the citation, after the same has been served
on him, according to-the order of court, he shall be nonsuited or
defaulted, and- judgment may be rendeled agdinst him.

"Sect: 14. - Baut, in such case, the ‘executor or administrator not
having. taken -on himself thé prosecution or defence. of the. suit,
shall not bé personally liahle for any costs in the-action ;. but judg-
mient shall be rendered, for such- costs, against the estate of the
deceased in hls hands. - -

Sgcr: 15. * In addition to actions, which survive, according to
the prlnmples of the common law, the following also shall survive,

namely:- actions of replevin, actions of trover, assault and battery,’

actions of trespass for goods taken and carried away, and actions of
trespass, and trespass on‘the case, for damage. done to 1eal or per—
sonal property. :
Secr. 16, All such actions may be originally commenced by
or a:ramst executors and administrators ;- and, if. commenced by or
gamst the original party in his life time; they may be- Prosecuted
or defended by his’ executor or administrator.
Sker:

of- the trespasser, the -plaintiff shall be entitled to recover only for
the value of the goods tiken, or for the damage actually sustained.

~Sect. 18, ‘When judgment for a return, in an action of replevin,
is rendered ‘against an executor or administrator, the goods, returned
by hiim, shall' not-be considered as assets in his. bands, and, if they
have been inventoried, such judgment and return shall be a dlscharge
for the executor-or administrator.

Secr. 19. When there -are several plamtlﬂ's or defenda_nts in a
pérsonal action, the cause of which survives, and any of them shall
die, the death shall be suggested on the. record and the causeshall

. proceed, at the sujt of the surviving plamtlﬁ' or agamst the surviv-
ing defendart, as the case may be. -

Skcr. 20 ‘When.all the plaintiffs, or all the defendants shall
die, in such case; the action -may be prosecuted, or defended, by the
executor or administrator of the last surviving plaintiff, or defendant.

Secr. 21. No executor or administrator shall’ be compelled in
any court to defend a suit; commenced against him in his’said capa-
city; ‘within the term of twelve months next after taking on him such

tritst ; unless brought for recovely ‘of a demand, not affectéd by the year

In actions of trespass, and ~trespass. on- the case,,
commenced or prosecuted against the executor or the administrator &

541
Cuir. 120.

Citation-to ap-
pear. ’

Nonsuit or de-
fault, if he do
not appear.

Not persona.lly
liable for costs,
in such case,

Certain actions
survive, which
do not at com-
mon law, .

3 Mass; 298,
321. '

4 Mass. '480.

21 Pick. 250. -
22 Pick. 495,
How prosecu~
ted, aﬂgr de-
cease of aparty.
8 Green].gflﬂt.y

Measure of
damages for
trespass com-
mitted by the
deceased

Goods taken
from an admin-
istrator, by
_]udrrment in re~
plevm,not as-
sets, .

If one of sever~
al plaintiffs or
defendants die,
action to pro-
ceed by or a-
gamst survivor.

‘When all d.le, R
to proceed by
or against the
administrator of
the Jast; '
No esecutor or
administrator:
batind to defend
a suit mthm a

msolvency of the-estate ; or unless the suit is brought, by way of Ta21, 52, § 16.

appeal from the decision of the commissioners of- insolvency on the
estate; for the purpose of a trial at common law; to ascertain the
nature “or -amount of the claim ‘in dispute.

' Secr. 2. All such .suits, except as mentioned in the precedmg
section, shall be continued at the “expense of the plaintiff,till the
year from the time the trust was accepted shall: have expired ;]'and
any tender of a deht to a creditor, within such yer, shall ‘bar any
action, improperly commenced. in- the course of said year.

Such: smts tobe
continued. .
1821, '52, § 18.




542 ACTIONS BY OR AGAINST . [TITLE X.

Cuar. 120.  Sger, 23. No executor or administrator, who has given bond
Limitation of and notice of his appointment, according to law, shall be held to
Eggms agunst answer to the suit of any creditor of the deceased, unless it shall
3)8;;1113‘2’1 3026 be commenced wjthin four years from the time of hls giving ‘bond
14 Maine, 254, .85 aforesaid ; excepting in the cases after mentioned. .

320, ' Sect. 24. . When assets.shall come to the hands of an executor
§§;§}:;]i%3521 or administrator, after the expuatlon of said_four ;years, he shall
ggiigl}:-l%'gd.394 account for, and apply. the same, in like manner, as if they had
11 Pick, 193~ been received within said four years; and he shall be answerable
Praceedings, if at law, or to any process in  the probate court, on account of such
fesl?:d“;g;f new assets for the benefit. of any creditor in like manter, as if
four years.  received within four years; provided, such action or process be

commenced, within one year after the creditor shall have notice of .

the receipt of such. new assets, and not more than, four years, after
the same shall be actually received. -

Uncertain, or . SECT. 25. When the demand of any 01ed1t01 agamst the estate

g‘;ﬂ‘é’;rﬂ;‘e‘ﬂz’d of any person deceased, founded on any .covenant, contract .or

1821, 52, § 27. agreement, shall not accrue: within the said four years, the. clalma.nt
may file such demand in the probate office within said term; ‘and
“the Judne of probate shall direct the executor or admmlstlator, to
retain in his hands assets, if ‘there are suflicient, to. satisfy such
demand, unless ‘the heirs to. such estate, or- devisees :thereof, shall
give bond, with sufficient surety or sureties in the opinion of the

judge of probate to such éxecutor or admmlstrator, to respond the

same,

Same subject. - SECT. 26. When such secwity is gwen, ‘the executor or .admln-

1821, 5%, 8 27. istrator shall not be allowed to retajn in-his hands assets for such

- purpose; but the estate shall be liable in the hands of the heirs and

devisees, or those claiming under them, to answer the said demand..

Actiontherefor, SECT. 7.  When no bond is given, as mentioned in the twenty

bow commen- fifth section, then the action founded on such claim shall be. ‘brought
the action shall be brought on the bond N

Judgment,and .SEcT. 28. In such action on the bond, if any thmg is found

against the executor or administrator ; and, when such bond is given, -

gsecuton.  de to the-claimant, he shall have Judgment and executlon therefor, :
o with costs. ‘
Liability, for Sect. 29. When an executor or- admlnlstrator is gmlty of un-

unfaithful ad-  f5ithfin] administration, he shall be liable to an action on his admin-

ministration.
S istration bond, for all damages occasioned- thereby. .

Libility of  Sgcr. 30. Where a creditor has a demand against the estate of
lt]:éfif,ngeléf;; a person deceased on any covenant, contract or agreement, which
cafes. could not-be ‘claimed until after the said term of Tour years, such
1821,52, §28.

6 Greenl. 127. claimant, if he has not filed the same in-the probate court, as men-
Pick.2.  tioned in the twenty fifth section, may have his remedy against

those, who inherit the estate, or the devisees thereof, against whom
the demand Lies, if such claim be made; withiu one year after the
same becomes due; and not against the executor or administrator:
Actions forleg-  SECT. 31. Nothing in this chapter shall bar any’ action against
acies, not here- an’executor with the will annexed, for the recovery of any: legacy,,
1821, 52, § 28. but the same may be commenced in the same manner, as they mlght
otherwise have been.
Proceedings,if ~ Sgct. 32. When an executor or adm1n15trator shall dle or he

Toceeding
AmINEEAtr removed, without having fully administered. the goods and estate of




TITLE X.] EXECUTORS AND ADMINISTRATORS.

the deceased, and a new administrator on the same estate shall be
appomted the time allowed for creditors of the deceased, for bring-
ing their actions, shall be enlarged, as follows, viz: to so much of
the four years, provided for the limitation of said actions, as shall
have expired, while the former executor or administrator continued
in oﬂice, shall be added so much time after the appointment of the
new administrator, as shall make five years in' the whole ; and the
new admm1strator shall not be held to answer. to the suit of any
creditor, commenced after the expuatlon of sald five years, except
as prov1ded in the following section.

Secr. 33. Every such new administrator shall, in all cases, be
liable to the actions of the creditors, for the space of two years
after he shall have given bond for the discharge of his trust, although
the whole time allowed to the credltors, should thereby be extended
beyond the five years: :

Sgct. 34.° If the former executor or administrator shall not have
glven notice of his appointment, according t0 law, the new adniin-
istrator shall be liable to the actions of the creditors for the space of
four ‘years, from the date of such new administrator’s bond.

Secr. 85. Such new administrator shall give notice of his
appointment in the same manner, as an original administrator ; and,
failing so to do, he shall have no benefit from the llmltatlons, con-
tained i n thls chapter. :

CHAPTER. 121.

OF PARTITLOV OF REAL ESTATE BY SUPREME JUDICIAL COURT AND.
DISTRICT COURT ’

543
Case. 120.

die, before com-
pletmvndmmxs~
tration.

Limitation of -
actions a.gmn;t
new zdminis-
trator.

Further liabili-
ty, if his prede-
Cessor gave ] no

nouce

Notice by new
administrator.

Seer. 1. Tena.nts in common, &c. bound to SECT 16. W'ho may join ina petition. Pro-
' make partition. ~- S . " ceedings, ifa petitioner d.le, or hm
. 2. Petitions for. partition, ~ share be alienated. N
3. .Estate to be described.- . 17. Interlocutory judgment.
4, Cotenants to he named, if known. 18. Proceedings,if e:ceptmns be filed.
5. In such case, petition may he fil-|. 19. Appointment of ¢ommissioners.
-+ éd and served in vacation. . " 20, Petitioners’ shares may be set off
6. If cotenants be not named, court| severally, or in common.
to order notice. X 2]1. Commissioners to be'sworn.
7. Notice returnable in the. county .. 22. Appointment -of guardians or.a-
_ where the lands lie. X gents for persons absent or inea-
" 8. New noticé, in case of failure. pacitated.
" 9, Persons not notified may appear, 23. Commissioners to give notice.
©  and contest, at any time. before - 24, All mostact: a ma_]onty may de-
- final judgment, " cide.
10. Guardians for the suit. 25. vProceedmgs,lht cannot be equal-
11. Pleadings or -brief statements hy ly divided.
respondents. 26. Pa.yment of expenses of pzu-tmon
12. Replications. 27. New partition in certain’ cases, if
13."Costs for respondent, if petition - apart owner he out of the state,
fail.. : and .not notified hy the commis-
14. Costs, if petitioner hold all, ora sioners, -
. part only, of what he alleges. 28, Mode of proceedmg
.15, Pleadings and costs on writs off] 29, Return of the commissioners., Ac-
’ partmon. ceptance and record thereof.
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768 ACT OF- AMENDMENT..

derice ‘shall be drawir up-in the:forim of a report;’ and ‘swned'hy the
presidit U'Judu'e, drid, if the fhotion shall be fourided o an alleged
cause, other than the ruhnors ‘and i instructions of ‘the Ju _ve 10" the
jury, the- ewdence -as7+10 the facts-stated. in -the" 1not10n, shall. be
... heard, examined and reported- by, the judge, and, in either .case,
theacuon shall be, contlnued to, he h ald -on; the motion:, before the
whole court. o

..« The.same chapter sha]l be further amended by msertmg, at; the c]ose of
: section,one hudred-and: four, the: following words I

Time‘ofissuiurr - TIa which -case; the first- ‘execution: may\he 1ssue ot less than
execution,
when defend-
ant was out of 1endered an T
the state and . .

not notified. SECTION 90, * The one hundred an seventeenth chapter shall- be amended

R.S.ch.117. in‘section fifteen; by’ strlkmrr out thé words; * in case of goods dnd- chattels,

and:inserting instead thereof the followmn' Avords s ¢ s provrded in thenine--

ns amended wrll he as,

teenth. sectlon”‘ 50, that the said- ﬁ_fteenth sectron,
f'oHows' B ; ; )

Shares in incor-

SECT. 15. ‘lf the property has.been, and then is atta,hed the
‘porated com-
panies, ifattach- ofﬁcer sball proceed i SBIZIDO' and selhntT -Jt .on., executlon Jin the
ed on the writ,
may be sold on same maqner’t
execution with-
out further no-
tice to the cor-
por:mon

applrcatro L
revtew :md ac- ) J

R.S ch ]23
Supreme Judr- -

cial¢ourt; o - - Y%
etition;may-al-* g i
oW+ entry of an-
nppeal or'com~
plaint which
was omitted
throughmistake
or accident.
1821, 57, § 6.

District court -

A 3 APl 0
1‘,‘3Y,,h§‘f’.p‘j,“eal ment of 4 Justlce of the peace, or a munlClpal oF pohee court, it

‘O;ht;ggla};m;_ il action, and, by reason’ of any mistake or accident; ‘thie
mitted through appel]ant ‘shall not duly enter ‘his” appeal or
mistake or ac-  duly enter his complamt for affirmation of judginent in" the’ ‘district
1821,57,§7. court, the-court may, on"the- petr on of ‘the - -appellant, or: ‘of’ the
- appellee, as the case may be, allow thé appéal or the complamt o

be-entered-at-any other term: of the:court;-held for the sameé county,
upon such - tefms ‘as” they fhay deem"just “and- reasonahle"and, if
the appeal or the complaint be'so ‘entered, ‘the court, shall ‘proceed-

: therein, as if it had been entered-at the proper term.
Petitionsthere: ~SECT. 13, ~No' petition for the entty of anysuch appeal-or: com-
g‘:fel;“e’;tfd e plamt shall be sistained,: unless it be: presented. to the coutt, or filed
wchmientsznd - ' the clerk’s office, within"onig¢. year-after the term: at- Wthh the:

one year, '1nd ot more: than two yeals from the tlrne Judgmeut was~

‘the appellee shiall not
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