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ERRATA.

Pace 63, section 27, line 18, after “not,” read ¢ to.” -

92, 46,
119, 5,
. 133, 62,
405, 13,
414, 3,
40, - 31,
. 453, 28,
500, 93,
619, 2,

837, 2d column,

849, 2d
851, 1st
857, 2d
867, 24
875, st
880, 1st

4

1, for # She,” read ¢ The.”
3, after “ fife,” for ¢ a,” read ¢ or.”
G, for # offier,” read ¢ officer.”
1, for «“28,” tread “ 13.”
- 8, for ¥ couuty,” read  county.”
4,in a few cbpiaé, for ¢ on,” read ¢ or.”

)

~

- for “necessay,” read.* necessary."_
9, of the margin, for ¢ dease,” fead # cease.” :
2, for ¢ administrator of any contractors,” read “administra-
tors of any contractor.” ‘
INDEX.
1, dele “ MILITIA,” so as to read OFFICERS of the state
prison. C
46, for ¢ 527,” read ¢ 537.7
62, for # 610,” read “ 616.”
14, for © 163, read # 162.”
49, for « 568, read * 508.”
14, for ¢ wrung,” read * rung.”

54, for ¢ T75,” read < 475.”




TITLE X.]' -COMMENCEMENT OF; CIVIL ACTIONS. . 495

Secr. 99. Any person, who has become hail for another, mdy, Caar. 114.
before the action .is entered in ‘court, exonerate himself- ﬂom all Sirrender of
hablhty by surrendering his principal .to the common jail in the ;::cégfrtbe'
county, where the arrest was made, or in the county where the 1a21,67,§ 1.
writ is made Teturnable, leaying with the jailer -of such county, }gsghiﬂ;ql&
within fifteen days after such commitment, an attested copy of the
wiit or procéss, whereby the arrest was made, and’ of the return
indorsed thereon, and of the bail bend ; and such _]allel shall receive
the person -into his custody, in the same manner as if thé officer,
who made the arrest, had committed him ; and prowded that such
bail should have notlﬁed in writing, the plaintiff or his attorney, of
the time when, and place where the principal has been commltted
within fifteen days after such commitment. T :

Secr. 100. In all cases of bond, gwen by a pelson, chalged aS Surrender of
the father of a bastard child, the sureties shall have the same power g;i‘lml‘g“i o
to surrender the pnnmpa] at any time, as-well hefore-entry of the tardy process.
prosecution, as after, as the bail in civil’ actions"have ; and there- 1836210, 8 2.
‘upon entitle themselves to'be dlscharged from their- hablhty ‘

Sect. 101. - No pelson shall be arrested, in any civil action, on Freedom from
mesne process,or execution, or on any warrant of distress for taxes, ﬁﬁiﬁ;’nﬂ?&’ﬁ
on the fourth day -of July, or on ‘the day of the annual fast or fast and thanks-
thanksgiving. : ﬁ'"gv:;&‘, %g;?’i_g L

Seer. 102. On the day of any rmhtaly trammg, mspectmn "Freedam of offi-
review or election, no officer, whose duty it may beto attend, and $rs3nd sol-
no - soldier, who is enrolled as such, liable to do mlhtaly duty, and rest on training
'shall have been duly notified to attend on said days, shall -be fggﬁ 232 § 2.
arrested on mesne’ process or execution, or for taxes as aforesaid, 16 Maine, 132,

" Secr. 103. No eléctor shall be arrested, except for ‘treason, Freedom of e-
felony, or bteach of the peace, ‘on the days of electlon of Umted ﬁsz gi‘;‘c“n?f,;

States, state and town officers. . - " day
. Const art. 2, §

‘ - ARTICLE V.. LOB.D S.DAYS. - ‘ SGreenl 187,

Szor. 104.. No person shall serve or execute any civil process, Civil process
from midnight preceding, to midnight following the Lord’s day ; hut 19t tobe serv-
such service shall be void, and the person, executmg such pro- days. -
cess, shall beliable in- damages to the party aggrieved, in like man- joal. g e

ner, as if he had not had any such process.

CHAPTER 115,
OF PROCLEDLNGS IN CIVIL ACTIO\S ]:N COURT.

SecT. 1. Time ofeniry. Provision, if the] SecT. 5. Bond to be given, if absent de-

court be not held. . fendant be defnulted not having
2. Default of defendant, if he fail to received notice,
' appear. Proviso. | 6. Bond to be left with the clerk
3, 4. Proceedings, if defendant were| - 7. Right of review in one year, in
.out -of the stnte, at the time of such case.
-service, ) . 8 Review after a yeu.r in certam '

cases.




496
Caap. 115. SEcr. 9.

J0.
11,

12;

13.

14

o their own numes..
15.

16.

7.

18.

19.
20.
g

92,

26.

21.

28,
. Must have been originally puyable

30.
31,
32,

33.

36.

37,

38.

&

39.

. stantial efrors.

" covenants of his grantor.

- general-issue with'a brief state-
. Actions for penalties;

. In case of decease ofu]omt prom-

several

. Mutual demands may be set off.
. Time of filing set off.

. Set off, where there is a dormant

"PROCEEDINGS'IN COURT..

No proce:s to ubute for c1rcu.m-

Amendment of such defects.

Amendment if too many defend-

‘ants have been sued.
Amendment, by addxng more de-
fendants, and service on them.

Distinction between trespiss and|

case abolished. - !
Treasurers Tay brmﬂ achons in

Assienment of breaches; in ac-
tions on bonds.

Aqt;ons fqr'bxeach.of certain cov-
enants in deeds, how commenced.
Grantee, after conveynnce to a
third person, not to release the

Defendant may plead specially, or

ment.. Counter brief smtement
Justlﬁcnhon in-a suit for a hbel
Demurrer and joinder.

Defendant may consent to be de-
faulted for a specified sum. Ef-
fect thereof.

issor, the contrnct may be sued as

SET OFF.

Notice to
the plaintiff. '
Demand in set off, how deseribed.
Must be founded on Judgment or
contract

‘What.demands may be set off.

fo defendant. Exception.

Case, in which 2 demand assigned| -

to defendant may be set off.
Amount equitably due on a bond
may be set off.

In what nctlons set- offs may be
filed.

Set oﬂ's, where there are several
plaintiffs or defendants.

partner.

5. If plaintifi’s demand has been as-

signed, what may be set off.
If action is brought by ope per-
son, in trust for another, what
may be set off. R
What may be set -off in actions
brought by administrators.

Recovery of balance due to the|

defendnnt in such case.
1f the estute be insolvent, jndg-

ment not to be rendered therefor.|.

Szcr. 40.

41,

2 OER

49.

" 50.
Sl

52,

53.
54,

*56.
7.

8.
49.

60:
61.
62.
63.
64.
65.
" 66.

A
68.

69.

3.
4.

[TITLE: X.

‘What may be set off, in actions
against administrators. . . -

In actions by administrators and
others in trust, their own proper

* debis shall notbe set off.
. Issue’in cases‘of'set off.
. Plaintifi"s defence against such

set off,

. Statute of llmxtutmns appllcnble

to set offs.

.-No costs, if noth].ng be due to

either party.

. Judg-ment and costs, if balance be

found due to the defendant
Set offs before municipal and po-
lice courts and justices.

./ Plaintiff not to discontinue, after

set off is filed. . -

AUDITORS
Court may, nppoxnt audjtors in

 certain cases.

Auditors to nohfj pnrhes )
M:l_]orlty _may decide, after hear-
ing by all.

Witnesses  may be cbmp_e].led to
appear. ’
Discharge of auditors.
Report may be read in evidence.

. Compensation.

Costs to prevailing party.
Proceedings in actions of account.

JURIES. *

Arrangement and emp:mnelmg of
Jlll'Ol‘S

Supernaineraries. Transferring or
excusing jurors..

Oath of traverse jurors,"

Choice of foreman.

Talesmen..

How returned.

Newjurors~ may be-summoned in
term time, in certain cases, "
Challenge of jurors.

Manner of finding verdicts.
Proceedings if jury do not agree.
What interest will not disqualify
a juror.

Objection to a juror, when to be

- made.
. Irregularities in constituting ju-

ries, not to affecta’verdict.

WITNESSES,

. Who may issue summonses for

witnesses.

. Compeétency, how fa.r affected by
_religious belief.

Mannerof administering oaths.
Persons; conscientiously scrupu-
lous, may affirm. .




TITLE:X.]

SEcT. 75.0

86.

~. 87
88.

89.
" 90
91.
%.
93.

94.
95.

Members of certain, corporations

' competent thnesses where such
i corporutlous aré mterested

. No 1mproper mﬂuence to be ex-

-erted on jurors.

. Value of property replevied to he -'

_found by the'j Jury, in certmn cases

. Proceedings and Judnment An tri-
~als'on debtors’ and other bonds. .
. Interest allowable in actions’ of}

debt on judgment.
No arrest of judgment:

. Proceedmﬂ's, in case of’ the death

of a party to an -1ct10n pendmg

. Proceedings, upon marrlage of a

feme sole plmntlﬁ'

. Proceedings, if a party die bef‘ore
" entry of an appedl.
3 Juchment om gereral verdJct 11 )

any count be’good.

. Costs, if plaintiff- appeal ‘from a
Justlce’s judgment, and do notin-|
- crease the damages.

Guardmn may appear for a pa.rty

-who has become insane.

R * COSTS..
Meaning of double or treble ‘costs,

Costs for respondents, -on_ unsuc-| -

cessful npphc:mon for certmu
writs and processes. '

Coéts to be paid; before brmﬂ'mg al’
new suit after nonsuit or dJscon- o

tmuzmce

'Llﬂblllty for’ cost:. ‘of an de\nd-
ual, who sues in the name of the .

state.

State Jliable for costs, if such ac-|-

tion be for its benefit.

State’s attorney to tax no’travel. ,
Costs, in case a plaintiff brings
divers actlons at the same court,
which might be joined.

Taxation of fees for travel. ;
Taxation of fees for attendance in

. defaulted cases. .

. 96.

" SecTION 1.

‘Costs not taxable in a suit on a

Ju@rment where execution might

Secr, 97.
" 98, Court may coutrol costs, in certain

101,

issue.  Proviso.

PROCEEDINGS EN.COURT.

Costs, for travel of a corporatlou

cnses

" 99; Costs,in cases of set.off.
-7100:

Trial docLet a.ud costs in- actions
" for trial, = - T T
Proceedm'rs, on motmn to. set
asxde a verdJct

ESECUTIDI\S

.Caase. 115.

102 “When exécutions may lssue, and

-when refurnible.

103 Justice. executwns When retum- .

‘able.

+"104. To issne WlﬂJl]l one year nﬁeri

judgment,

105. May. be renewed mthm three»

yedrs.

106, When sciré facias i§ necessnry
107, Tntefest to be coliected -on Bxe- ]

. cutions. - ‘ St
. .

days .
.109 ‘In ‘actions of trespass, court or

v 108 Courts not to'he held c')u(':elitain )

jury to de¢ide whethet the tres- )

pass was wllful

~~,.110 Damages on - dishonored _bills,

_payable out of the state.
111. Damages on, bills payable in.the,
. state.

- 112 Appomtment of surveyor, 111 cer-

tain cases,

113, Subsequent nttacbmg credltor
may petition for leave to'defenda
previous suit; "

114, Manner of'petmomncT

115. Bond to te given, if he be al-

lowed to defend.
- 116. Entry on the record.

"117. Proceedings, 1fpet1tmner failin’

his defence. -

" 116; Prodeedings and costs, if Petl-

tioner prevail.’

S 9 “If first attncbmeut “ere fmudu-

. lent, it'shall be void."

: 1‘70 Actions' brought by ‘puhlic oﬁi-:

cers.not to abate by | theu' vacat-
ing their ofﬁce

No action shall be entered in the supreme _]udlc1a1

court, or district court, after the first day of the session thereof,
W1thout the special permission of the court; and -no suit,- process held
or, proceedings, pending in any court, shall " be dlscontmued by
reason of such court not. having been held at any stated term, or
at any. ad_]oumment thereof ; but ‘they-shall be respectively returned
to, and have day in the term or session, Whlch shall be held next
after such failure.

SECT. 2. When the defendant shall have been duly served Wlth
process, and return thereof . made, accordmg to the mandate of the

63

.

Time of entry.
Provision, ifthe
court be not

1821, 59, § 14.

Default of de-
fendant, if he

fail .to appear.
Proviso.




498 PROCEEDINGS IN COURT: [TITLE X.

CHAP- 115 writ, or “order of a judge of the court ‘indorsed. theleon, ‘4nd he.
1821, 50, § 15. shall not appear by himself or attorney, his default shall be récorded,
except as hereinafter provided ; but such default shall be érased or
taken off, by Teave-of court; or without such-leave, if the defendant
shall appear in-court in person or by attorney, at.any-time before
the jury are dismissed, and 'pay to the plaintiff. ‘suchcosts ‘as the
court ‘shall order: and if; by the return of the officer.or otheryise,
it appears to the court, that the defendant has not had: sufficient
notice, they may order ‘such further notice; as they imay: think proper.
" Secr. 3. If the defendant was an inhabitant of the state at the
Proceedings, if time of the service of the writ, but absent thereﬁom, and. it does
defendasit were not appear, that he had actual notice.of the suit, ot that he’ had

.out of the state,
‘at the time of = leturned to the state, on- suggestion of the fact, ‘the court may con-

igf,‘]’“’;g‘“ . tinue the same, ﬁom time to time, not exceedmg twice, unless for

1Mass. 34, some special cause; or, at their d1501et10n, they may “enter _]udg-

%ﬁ Pk - ment on default. - ;-

Same subject. . SECT.4. If a defendant was mnot an- mhabltant of the state,
or within the -same, at the time of such service, but had actual
notice of the suit, the court may, in their discretion, order a contin-
uance of the action; thouuh he does not appear, m season t0 answer .
to the suit at the return term.

Bond to be giv- SECT. 5. When _]udgment in any personal actlon ‘shall be ren-

g‘,;;ﬂ,‘;‘f;:gﬂf‘ dered, as above provided'in the third section; upon the default of

lflf;u'}it;f;:coetived an absent defendant, the plaintiff.shall ‘not take out execution
notice. thereon; within ‘one year thereafter; unless he shall’ first glve bond '

1821,59,87.  to-the. defendant, with ‘one or more sufficient su1et1es, in a sum
equal to double the amount of the judgment for damages and. costs;
with condition to repay .the said ‘amount to the defendant, if the
judgment shall be ieversed, upon a review to be brought by the orig- .

: inal defendant, within-one year after.rendition of the original judg-
ment, or as much of- the amount ﬁrst recovered, as :haﬂ be recov-
ered back upon such review.

Bond tohe left  SECT. 6. The bond above mentioned shall be deposned w1th the

with the clerk. ¢lerk of the court for the defendant’s’ use, and the clerk shiall de-
cide' on the sufficiency of the suretiés; saving a right of appeal
-from his decision to any justice of the court, in whlch the judgment
was rendered. ;

Right of review - SecT. 7. - When _]udgment is so, rendered upon default, as men-

;‘;;’;;i;{:e“f " tioned in'the- third section, the defendant shall be “entitled to a.
review of the action, as of right, to be commenced ‘and prosecuted
in' the'same court, withir one year next: -after the. judgment was
rendered, in-the manner, plowded in.the one: “hundred -and twenty
fourth chapter. : '

Review, ﬂf“t%ra “Sect. 8. If such revisw of right has not been plosecuted
in ce
Tores ™ fTME yithin -one year as aforesaid, the defendant may, at any time ithin

1821,57,§ 3. one year afier he shall first have notice of the judgment, apply by
petition to the court, in which'the same was rendered; for a review
of the action ; and, 1f it shall appear to the court, that Justlce requ1res
it; they may grant a -review thereof, on such terms as. they may

. deem reasonable. :
No process to Sect. 9. No summons, wnt declaratlon, Plea, process judg-

ﬂﬁﬁtﬂfﬁz‘f’e,_ ment- or other proceedings in courts of _]ustme, shall be abated,

TOIS,




TITLE X.] PROCEEDLNGS IN COURT.
 arrested- ‘or reversed; Jor any kind of circumstantial errors or -mis-
takes, when the peison and case may be rightly understod: by. the
court, nor for'want of form only, and whlch by law miight-have been
amended
Secrt. 10 All ‘such errors, 1mpe1fect10ns and defects, muy, on
motion, be amended by either , Party, on such -terms as.the cou1t
may duect.
Sger. 11. Inp all actlons where the1e are two. or more. defend~
ants, the plaintiff may amend.the writ, by striking out.the names of
one or more of the defendants, on paying hlm or them their costs
up to that time.. . P -
< 8EcT.. 12, .- In any actlon on' contract, explesq or Imphed the
’plamtlﬁ may, on ‘motion, amend his writ, by inserting therein the
names of any other person or persons, as, .defendants, and the court
may order a copy of the wiit, and the order of the court. thereon
indorsed, to be served. on such additional deferidant, . and: his prop-
erty to be “attached in the same.manner; as'in case of original writs;
and, on.return of such service and attachment, if any shall be made;,
such additional defendant or' defendants shall be deemed parties :to
the suit, and:may plead to the action . accmdmgly ; -but they shall
not-be Tiable to any -costs. before service made on them, ‘as aforeaaid.
Secr. 18.. In all actions of trespass, and trespass on the: case,
the . declaration shall be deemed equally -good -and. valid, to all
intents and purposes, whether ‘the: same shall be in form a declara-‘
tion in trespass, or tlespass on the case. : -
Seer. 14. . The treasurer of the state; and tleasunels of countles,
towns, paushes and other corporations, may bring. actions in their
own -names; and capacities, as- treasurers; on any’ honds; motes - or
other securities, which shall have been given to them, or their. pre-
decessors, and prosecute any suits; commenced: by. the1r respectlve
predecessors, and pending, when théy left such offices: .
"Sect. 15:- In all actions on any bond; or ‘penal sum, for the
pe1f01mance -of any covenants or -agreements, and 1n all actions of
covenant, the plaintiff may assign as many- breaches, as he may
think fit, to which the defendant may answer generally, that he-has
kept and performed al] sald covenants, whether they are. aﬂirmauve
or negative. * e
Sect. 16.. In.all cases, whele 1eal estate has been or may be
absolute]y conveyed to any. person, his heirs and assigns, ‘with a
covenant, that the grantor was seized in fee of the sathe; and that
it-was ,ﬁee of all-incumbrances at the'time of such conveyance, the.
same estate then being . under ‘mortgage or- other incumbrance,:or.
the grantor not being then'seized of the same, the assignee of such
grantee, his executors or administrators, after having béen evicted
of said estate, hy the elder and, better title of the. mortgagee; his
heirs or assigns, may maintain an action of covenant broken against
the first grantor, on any of the covenants in such absolute. deed, in
his or-their own: names, and recover such-damages as the grantee
might, if he. had been evicted and:had brought the action-in his
own name ; provided, he shall file in court at “the first term, for the
use of the grantee; a release of the. covenants .in *said -giantée’s
deed to said assignee; and all causes'of action on any:of .such cov-
enants. ' .

499
Caar:'115.
1821, 59, § 16.
13-Pick. 90. . .
20 Pick. 38. -
Amehdj:nent, Q‘f
such defects. -

1321, 59, § 16.

v, 3 Mass. 208.

6 Greenl. 307.
16 Maine, 263,
266, 282.

too many de-
fendants-have
been sued.
1833, 178, § 4
Amendment by
adding:more
defen ants, and
service on'
them. -
1835, [13 G 5

Distinction be-
tween: trespass
and ‘case’abol-
ished: -
1835, 178,.9 1.

T'reasurers may

- bring actions in

their own
names. -
1821, 59 §26.

Assignment of
bre:u:hes, in ac-
tions on- bonds.
1830, 463, § 1.

Actions for-
breach: of cer-
tain covenants
in deeds, how
commenced.
1835, 183.

" Amendment, if -




500

Cmap. 115.

Grzmtee aftér
conveyance to-.
a third person,
not to release
the covenants
of his. g'rantor

" Defendant may Seer. 18. The defendant may, in all cases, plead the gene1a1~
plead specmlly,
or general issue

with a brief
statement
Counter. bnef
statement.”
1851, 514. .
1 Fairf, 256.* -
2 Fairf. 157, -
213.

13 Maine, 36.
16 Maine, 84,
499,

21 Pick. 404.

PROCEEDINGS iN COURT. ' [TITLE X.

Seer. 17 When a person has conveyed or. ' shall convey real
estate to' anotherJ covenanting in his deed, that- heis seized in fee

of the premises, ard. -that they are free ﬁom all incumbrances, at-

the time of the conveyance, and such grantee shall afterwards con

- vey the same prémises to a third - person "in fee, such grantee shall
-have -no .power to release the said covenants- contained in the deed
first mentioned, so as to bar or any way affect the right-of such
third person to maintain an action against the first grantor, for breach
of -said-covenants of selzin, and freedom of the plemlses from in-
cumbrance. . g

issue, which shall- be jeined by the plaintiff and he may: give* ‘In
evidénce any. specidl’ matter in defence, when: the issue is to be
_]omed to the country ; -provided,-that he shall, at the'‘same time;,
file in the cause a brief-statement of . such specual matter ; to which

" the plaintiff may; within such tithe: as the court shall dnect file.any

counter brief 'statement of any matter, on” which Le.may rely, and
give in evidence by way of avoidance of the matter contained in
the brief statement-of the defendant s .or the defendant may, at his
election,. 'plead' such “matter ’specially, after- the general issue-is
pleaded, in bar of the action, and by-leave ‘of court plead: double:

Justification, in ~ Srer. 19.  In-‘every “suit for writing-'and publishing’a libel, it

asuitfora hbel
1833, 73.

Demurrer, and’
joinder. -

N

Actlous for
ennltles )
1821 59, 6 31

shall'be-lawful for the- defendant to ‘give in_evidence on the tr1al
thereof; the truth ‘of the"matter char ged as libelous ; and the trath
of such fact, being estahlished; shall be a justification, -unless- it shall
appear, that- the matter charged as hbelous, orlmnated ﬁ‘om corrupl:
‘or :maliclous ‘motives,

- Sger. 20. When the defendant does ‘not deny the fact stated
in the' declaration, hé may file'a general demurrer to- the same;
and;in any ‘stage of . pleading, either party may demur, and ‘the
demurrer shall -be joined. -

Sgcr. 1. “All penalties may be recoveled by action of debt
‘where no other form of action or ploceedlng is plescrlbed in the‘

statute, imposing- such penaltles.

Defendant may - SECT. 2. . ‘In any action founded. on" Judo'ment or contlact the

consent to be
defanlted for a
specified sum.
ffect thereof. .
1835, 165, § 6.

In case of de-

dease of a joint

promissor, the’

contract maybe contract, shall be liable in the hands of his executor or administra-.

sued as several.
1821, 52, § 25.

defendant may offer, and--consent in writing to- be defaulted, and

that judgment may be entered against him, for a specified sum as-

damages ;. and the same shall be “efitered. on. récord, and - the ‘time

when' the offer- was made: and, if the  plaintiff shall proceed 'to

trial, and recover no greater sum “for is debt or damages, up to the
time ;when the offer was made, the defendant shall recover his costs
of the plaintiff; from the time of such offer, up to the time of trial ;

and such costs shall ‘be set off against the sum so oﬁ'ered ‘and Judg-

ment shall be rendered, and execution issued - for - the balance for

elther paity, which way soéver the same may be.
Sgcr. 23. The goods and - estate of each deceased debtor in
every joint contract, expless or implied; or-in any judgment on any

tor. for payment thereof, in-the same’ mannér. as in case of a con-
tract, joint and several ; and the creditor shall have the same 1ernedy

- against any ‘of the survivors, or against the executor or adxmnlstratm 'y

asona Jomt and several -contract.




TITLE X.] PROCEEDINGS IN COURT.

~Secr. 24. When - there, are mutual debts or demands, between
the plaintiff and defendant in any. action, one demard may be set
off against the other;-as provided in the following sections.

Seor. 25. The défendant shall file a statement of lis' demand,
-on the first day of the term of the court, at whiclr the writ is made
returnable, and the clerk shall enter on the same the day, when' it
it-was filed, and the defendant shall also; on the same day, give
written notice thereof to .the- plamtn’f or his counsel if eitleris
attending court. )

Sect: 26. The demand of the defendant shall be as certain in
substarice, as. would be-required in a‘declatation, and the court may
allow amendments thereof, ‘when deemed proper. ‘
‘No-demand-shall be set.off, unless it is founded upon

,

Secr. 27.
a judgment or contract-;-but the contract may be either express or
implied. . o SO Co T
‘Sect: 28, "No:demands shall be set off, unless for the price of

real or personal estate -sold, or. for money paid, money bad and
teceived, or for services done, orunless-it be for a-sum l1qu1dated
or one that may be ascertained by caleulation. - . . -

-Secr. 29.  No demand shall be set - off, unless it was; orlnrmally
payable to the defendant in his own 11ght except as he1e1nafter s
provided. :

Stcr. 30. Any demand ~which has been a551gned to the. defend-
ant, with notice tothe pla1nt1ﬁ' of the assignment, before' the action
was commenced, may be set off ‘in- like ‘manner, as if it had .been
originally payable to the defendant; if the plaintiff shall, at any
"~ time, have previously agreed to receive it in payment; or part pay-
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Mutual de-
mands may-be
set off. -
1821, 59, § 19.
15 M’ame, .‘.’.68
Time:of filing !
setoff. Notice
to the plaintiff.
14 Pick. 151.

Demand in set
off, how-de-
scribed.

* 6 Greenl. 240.

Must be found-
ed on judgment
or contract,
1823, 228.

4 Pick. 63,
‘What' demands
may be set off,
17 Mass,- 66.-

Must have been
originally paya-
ble to de}l'eeld—
ant. - R
Case, in which
1 demand as-
signed to de-
fendant may be
set off. :

8 Mass. 418.

5 Pick. 312.

ment of his’ demand -or to pay ‘the same to the defendant and not -

otherwise.

Secr. 81. - If the demand, set ofF is founded on-a bond ror othe1
contract havmg a penalty, no more shall be set ofF than the -sum
equltably due. '

. Secr. 32. The set off shall be allowed in all actlons founded
on demands; whlch could themselves be-the subJect of set oﬁ' accord-
- ing to law, and in no others.

SECT. 33. If there are several plaintiffs, - the demand, set- off,
shall be ‘due from them all jointly ; if there are several defendants
the demand, set off, shall be due to them all _]o1ntly, except as is
p1ov1ded in the following section.

Ster. 34. - When the person, with.whom a: contract is made,
has a dormant partner, and a suit is brought on such contract, by or
against the: partners- jointly, any debt, due to or from the person,
w1th whom the contract was made, may be set off in like manner,
as-if such dormant partner had not béen joined in the suit.

Szer.’35: If the demand, on which the action is brought, .has

been assigned; and the defendant had notice of the. assignment, he:

shall not set off any demand, that he may have acquued agalnst
the original creditor -after such notice. :

SEcT. 36.- ‘When ‘an action is brought by one person - in trust or
for the use of-another; “the defendant may set off % any demand
against the'person, for whose use or benefit the action is ‘brought, in
like manner, as if that person were the plaintiff in the suit.

Amount equita-
bly due ona
bond may be
set off.’

In what actions,
set offs may be
filed.

17 Mass. 178.

Set offs, where
there are sev-
era} plaintiffs or
defendants.

11 Mass, 139.
15 Maine, 268.
1 Mete. 80.

Set off, where
there is.a dor-
mant partner.
6 Pick.-352.

If plaintiff’s de-
mand have been
assigned, what
may be set off.
8 Mass, 451.
12 Mass. 193.

" 14 Mass. 291.

If action is -
brougbt by one
person,in trust
for another,
what may be
set off.

8 Pick. 342.
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2 Mass. 498,
3 Pick. 452.
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If the estate be
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2 Mass. 498.
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SECT. 87. In-actions by executors and administratots, demands
against their testators or intestdtes, which belonged to the defendant,
at the time of .their death, may be set off .in the same manner, as
if the action had been' brought by the deceased. -~ . - '

Secr. 88. When, upon such set off against an executor or
administrator, a balance shall be found due to the defendant, the
judgment therefor shall be in the same-form, and have the same
effect, as if the suit had been originally commenced by ‘the defeud—
ant; except, as stated in the following section. - -

Secr. 89. When the estate of the deceased is 1nsolveut ‘no
judgment shall be rendered in favor of the defendant for the balance
found due to bim; but the.same shall be certified by the clerk of
the court, to he the balance due from the estate of the deceased ;
and :the same shall be laid before -the commissioners-on such estate,
in like manner as other ¢laims of cieditors. .

Skct. 40. - In actions against executors and ‘administrators, aud
trustees and others, in their representative character, the defendant[s]
may set.off' demands belonging to their testators or intestates, or those
whom they represent, in the same manner, as the persons repre-
sented would. have heen entltled to set oﬂ' ‘the same, i’ an act]ou
against themselves.. ' .

Secr. 41. In actions, br outrht by or against executms, admmls—
trators or trustees, or-othérs in their representative -character, no
demand shall be set off, that is due to" or ‘from such executors, ad-~
ministrators or trustees or others, in their own nght '

Secr. 42.- All cases of set off may he tried upon: the issue _]omed
without- any farther pled ; -and in all " actions, -except assumpsit,
when an issué to the country is not otherwise formed, the, deféndarit
may pléad, that he does not owe the sum demanded by the plamnﬂ' :
which' shill be deemed a goed plea or general i 1ssue, for the pm pose
of trying. the merits of the cause.

Sect. 43. The plaintiff shall be entltled to every ground of
deferice against such set off, of which he might have "availed him-

“self, by any form of pleading, in anm action- brought against hlm on-

the same demand.

Secr.44. - ~The statute limiting per:.onal actlous, 1f apphcable
to the set off, shall be applied in the samie manner, as if an action
thereon had been cormenced at the time, when the plamtlﬂ' ’s
action was commenced.

‘Sect. 45. If the jury find no balauce due to either party, Judcr-
ment shall be entered thereon: without costs to either ; if a balance
is found due to.the plaintiff, he shall have judgment therefor.” '

-Secr.46. When a balance is found due from the plaintiff; judg-
ment shall be rendered thereforin favor of the defendant, with costs;
but no_such judgment shall be rendered against the plamnﬂ' when-
thé demand, for which the action was brought, had heen assigned
hefore the commencement of the action; nor for any. balance due
from any other person, than the plaintiff. ' :

‘Sect. 47. In actions in a municipal or police court, and before
a justice of theé peace, similar proceedings shall be had in respect to
set offs, -as those before prescribed ;- the dernand in set off to be filed
on the return day of the writ: provided, that in no case shall judg-
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ment be rendered for the defendant . for more than twenty dollars,
exclusive of costs of suit,
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Sect.'48.  After a demand has been filed in set off, the p]amtlﬁ' Plaintiff-not to
shall not be allowed to dlscontmue ]JIS action; unléss by consent of discontinue, of-

the defendant,

Secrt. 49, Whenever a cause is at issue, and it shall appear,
that the trial will requiré an investigation of. accounts, or an exami-
nation of vouchers, the-court may appoint, by consent of paltles,
one or more auditors to hear the parties, and .examine the. vouchers
and proof, and to state the accounts and make a report theleof to
“the court:

Sect. 50. The auditors’ shall glve notice to the pames of the
time and place of hearing them, and may adJoum as may be found
necessary.

"~ Secr. 51. If there s more than one auditor, all shall hear the

parties, but a majority may make the report; in whlch it, shall be
stated, whether all attended the hearing or not.

‘Skor. 52.. Witnesses may be summoned and compelled to attend
before ‘the auditors, as béfore referees, and may be sworn by any
such auditor.

Sect. 53. The court may dlscharge the audltors and appoint
others, or may recornmit their report for revision. =

Secr. 54.  If there is no legal objection to the 1ep01t of the
auditors, it may be used by either party*as evidence,
the cause hefore thé jury;.but shall be -open to be impeached or
disproved by other evidence. - .

Skcr. 55. . The court shall allow reasonable- compensatlon to
the auditors,.to be Pﬂld by the plalntlﬁ' and taxed 1 in liis bill of costs,
if he prevail in the suit.

~Secr. 56.  When the plaintiff, in any stage of the cause, shall
become nomsuit, or discontinue his suit, the defendant shall recover
his costs ; and-in all actlons, the party prevailing shall be entltled
to his lerral costs. o

Sger. 57. In actions- of account, when any person, against
" whoin judgment shall be rendeved, that he shall account,-shall
unreasonably ‘delay or refuse to:appear at the time and place;

appointed by the auditors, who have been appointed by the court,

or, after appearing, shall refuse or ‘neglect to render an account, the
auditors shall certify such refusal or neglect and the court shall
cause the damages to be assessed by a-jury, and judgment for the
same on the verdlct, or may enter a default and - judgment thereon.

"Sect. 58. "When venires for jurors. are returned to court, the
clerk shall prepare, at the. commencement of each term of the ;
court, separate alphabetical lists of the names of the several per-
sons, returned as traverse Jurors, a.nd the court at-which such

ter set off is fil-

11 IVIass 206.

ourt. may ap-
point. -auditors,
lncertdin cases.
1821, 59, § 25.
18‘76 34'7 91
11 Pick. 359,
1 Metc. 216.

Auditors to no-
nfy parties.

Ma_]onty may
decide, after -
hearing by all.

Y’Vitnesces may
be compelled to
appear.

1826, 347, § 1.

Discbarge of
auditors,
4 Pick. 983.

Report may be

on the trial of read in evi-

dence. - -
1821, 59, §19
18”’6 34-'7 8 1.
11 Plek. 359.
Compensation.
1821, 59, § 19,
1826 34-'7, § L.

("osts to pre-
vailing party.

1821, 59,'§ 17.

13 \In.me 255.

1 Pick. 275,

452, -
Proceedmgs,
actions of ac-

count,
1821, 59, ¢ 24.

Arrangement

and empzmnel-

ing of jurors.

1821, 84, § 10,
11.

jurors attend, in: empanneling the traverse jurors, shall.cause the .

names of the first two persons, who.shall attend, to be called, who
shall be first sworn; and. then the others in succession, as they shall
be named on the list, and in such divisions as the court may direct,
or all at the same time ;. and the first twelve shall compose the ﬁrst

jury, and the next twelve, on the same list, shall’ be empanneled

and sworn in like manner, and shall compose the second jury.
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Crmar. 115,  Sgcr..59. . If there are supernumerary -jurots,. they may be ex~.
Supernumera- cused from time to time, till wanted; and they’ may De: placed ‘on
Ting, Transfer- gjther Jury, as occasion may require ; and jurors may beé transferred-
ing jurors. from one jury to the other, when the convénience of business may
1821, 84, 9 11. require it ; and, for good reason, any juror may be excused: g
Oath of traverse . SecT. 60 The followmg shall be the form of ‘the oath, admin-
jurors. istered to traverse jurots, in civil causes: “You and each of you
Tee1, 8,8 12. swear, that in-all causes betwixt party aud party, that shall be com-
mitted to you, you- will give a true verdict therein, according to-the-
law and- the evidence given .you.. So lelp. you God ;” and, when
a juror is conscientiously scrupulous of taking an oath the word
“«affirm > shall be used, instead of .*swear,” and the W01ds % this
you ‘do under the pains “and penalties of perjury,” instead of the
~ “words, “so help you God.”
Choice of fore- SECT 61, Each jury. shall-retire, after havmg been thus. empan—
neled aud sworn, and choose their foreman, by ballot, or make- the
choice upon retiring with the first cause;, with which they shall ‘be
charged ; and, whenever a foreman is absent, or excused from selr-
vice, 4 new fmemau shall be chosen, as aforesald
Talesmen. Sect. 62. When, by reason of challenge or other cause, a sur-_
1821,84,§8. ficient number of jurors, duly drawn and suramomed, cannot - be
. obtained for the trial 'of any cause; the court shall cause jurors to
be returned from' the hy standers, or from the county at large,"to
-complete the panel; provided, that there shall be on the jury not’
;- less than seven Julors, dravwa and 1etu1'ned as. before provided. -
How returned.  SECT. 63.  Such jurors shall be returned’ by the - sheriff, - or his
. 1821,84,8 8. deputy, or a coroner, or such other disinterested person; as the court
may appomt .
New ju;orsmny Sect. 64. The cou1t may, When c11cumstances 1ende1 the
be summoned * measure expedlent m term time, issue Vemres for as many jurors,
in term time,
incertain cases. as may be wanted ;to-be drawn, notlﬁed and' returned, forthwith, or
1821,84,98, 14 o a'day appomted ;and the court may, also, when in any county the
business reqmres a protracted session, durmg the term, excuse all or
any of the jurors originally returned, and-issue venires for as many
new: jurors, as may be necessary to supply “their places; who shall
be drawn and notlﬁed to attend 'at such- tlme, as the court may

- man.
1821, 84, §13.

direct. :
Challenge of Seer. 65. The court on motlon of e1the1 party in a su1t may«
Jurors. examme, on oath, any person ‘called as a jutor therein, whether he

1821,'84, § 9.
6 Greenl. 307 s related to elther party, or has given or formed. any opinion;- or

is sensible of any bias, prejudice, or particular interest in the cause;
and, if it shall appear from his answers, or fiom any competent evi-
. dence, introduced by the party ‘objecting to the juror, -that he does
~ not stand indifferent in the cause, another juror shall be called, and
placed in his stead for the trial of the cause.
Mamerof fina. | DECT- 66.  The trayerse jury may, in all cases, ﬁnd a spemal or
ing verdicts. geuelal verdict, subject to the opinion of the. court on a case agreed
1821, 84 9 15. by the parties and reserved, or on the facts, as leported by the judge
_presiding at the trial.
Proceedings, if . OECT. 67. When. a jury, not- hamg agreed return into couit,
‘“’Y‘i° not a- statmg the fact, the judge may, in his discretion, explain any ques~
Teo1, 81, § 15, tions of law, if proposed to him, or re-state any, particular testimony,.
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dnd send them out again for further consideration ;, but they shall
not be sent out; 4 thud time, in conséquence of theu disagreement,
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s

unless-on "account of some: dlfﬁcultles, not stdted \vhen they ﬁlat .

-came into court,

‘SE6T.68:. In plosecutlons for: the recovery of any sum of”- money
orother thing . forfeited, it shall not be'a cause of -challenge to any
juror, that. he j is liable to pay taxes in any ounty, town or planta-
t10n, whilch-may: be benefited by -the Tecovery. -

"Sect.69. - If a'party knows of anyobjection to a juror, in season

to propose it before trial, 4nd -omits so. to do, kie shall not afterwards {

be allowed to make. the same ObJeCtIOI] unless by léave. of court,
for' special reasons. -

Sect:70.. No uregulanty i .the- Venues, or dra\vma summon-

-ifig, returning or-empanneling- jurors, shall be :sufficient to set aside
a VEldlct - unless the party, making the- objection, iwas injuied. by
the irregularity; or unless the obJectlon was made before the return
of the verdict. - : :

* Segr. T1..
the pedce, may issue summonses. for witnesses to.attend- before 'such
courts, o give evidence conderning any mattets there depending.

“Sect. 72.~ No ‘person, who -beljeves in the existence of a su-
‘preme belng, shall be adJudtred ‘an Incompetent or lncredlble witness
in‘any judicial court, or ‘in-the course of judicial ploceedmcrs, on
account of his opinions in matters. of religion ; nor shall such op1n~
10ns be madea subject of, investigation or inquiry. - -

" Sgor. 78 In-the admmlstratlon of oaths, the. deponent sh'dl

Told up: his hand, unless, he is a person who believes tliat an oath: ,
" 1821, 59, 29.

is fiot binding, if ‘it is not taken in his accustomed- manner.

" Secr. T4.  Every person, consclentlously scrupulous of taking
an oath, and who, on any lawful occasion, 1s required to-take ‘one,
shall make aﬂirmatlon, as follows “7 do affirm, under the Pains
arid penalties of perjury,’ * which shall be deemed of the same force
and effect, as an oath. :

" Sger: 75, Inall suits at law, wherem any county, town, plan—

tation; parish, school district, pubhc corporation,” charitable, relig-

- ious or litérary “incorporated society, or any mutual fire Jinsurance
company; may be .a. party'or iriterested in the event of the suit,
any.inhabitant or membér of any such cotporation shall be admitted,
as a competent witness ; provided, he has'no other 1ntelest thelem
than-as such mhab]tant or member. - :

Sect. 76. If either party in a cause; in which" a veldlct is
returned; shall, during the'same term of the court, -before or after
the trial, give ‘to .any-of the _]u1ors, “who. shall- try the cause, any
thing by way of treat, or gratuity, or' purposely ‘introduce among.
‘the papers in the case, which-are delivered to the jury, when they
retire with the cause; any papers, which have'any connection' with
it, but_ which were not offered in evidence, the court; on motion of
the ddvérse party; may set aside the Verdlct and order a new trial.

-8ect. 77. In'all actions .of replevin, whenever the jury shall
find the property of part of the goods: and. chattels, ‘replevied,-to
be in the plaintiff, and of “the. res1due to' be-in’ the - defendant, they
shall also, \VlthOllt reference to:the estimated value-in- the replevin
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bond, ﬁnd ‘and certify in their veldlct the. Value of the -part; belong—
ing:to the plamtlﬁ' as it svas-at thé timé it was repleﬂed and, 1f
such value shall not exceed twenty .dollars, the plamt]ﬂ' shall recover
for costs, only one quarter part of ‘such value. -

-Sger. 78. In apy-action, pendmg on_the ewhth day of Febru-
a.ry eighteen’ hundled and thnty nine; or, that-is,now,-or- shall ‘here-.
after be pending in ‘any. judicial court, or ‘before any: justice.of . the :
peace, on a bond: given by any execution ‘debtor, or-by any person,
arrested on a warrant.of..distress, to .obtain .a dlscharge from arrest
or imprisonment; if it shall appear, that prior to.a breach of any of
the: conditions ‘of the same bond, the -primcipal in . such . hond- ‘had
been allowed, by two justices of the peace,- quorum unus, or 1w

. justices of the peace and. quomm, or a justice of the peace, and a

_]udge of any mummpal court, to take, and had. taLen, before-such.
Justices, the poor debtor’s, oath after notice of the intentions of stch
debtor, to; disclose the state of- hlS affairs, and- take such, oath, issued. -
by a justice of the.peace upon the application of such- debtm or
by written notice, signed by the. debtor himself. and served upon_'
the, credifor named in the bond, or.upon the- attomey of such
creditor; the defendant shall. have a right to have such action tried;
by a jury, who shall-find and assess the damages, if any, the. plam-
tiff has sustained ; or if; in their.opinion, he -has not-sustained . any-
damages, they may return- a. ‘verdict. for the. defendant, notwith-

- standing there may have ‘heen, in law; a_breach ‘of the conditions-of

the. bond and; in such action; the plamt]ﬂ' may. mtroduce Emy

_ proper. ewdence, tending to shew, that the surety or sureties of

such debtor had, in his or their hands and-possession, at “the tiine of
the admmlstlatlon of said ‘oath to ‘the debtor, personal ; property,
money, debts, credits or real. estate, belonging to such debtor, suffi-
cient in whole or in part-to. pay the execution referred to- in the
bond; and if the. verdict be for the - p]amnﬁ' Judgment, shall be
rendered theleon, witbout regard to the penalty of the bond. - And
in any such action, on trial, before a municipal court, or a _]ustlce
of the peace, similar: proceedmws shall be had, as to the questlon of
damages, and the mode. of entering:up _]udgment ‘provided, that-] in-
no such case shall the jury, or the mun1c1pal couit,.or justice of. the
peace, give the plaintiff - Jarger sum in damages, than the amount
of the debt and cost, mentioned in the execution, w1th interest-
thereon, and officer’s feés. - And in-all actions upon. any ‘bond. or -
penal sum, wheie the conditions of.the-same are different from.
those  above mentloned and.in-all actions in the ‘supreme _]UdlClal
court, on a recognizance,. entered into in the dlstnct court, to Pros-

" ecute an appeal with effect, if the jury shall find that any of the
. conditions of such bond.or pena] sum have been breken, they shall
estimate the damages the plaintiff has . sustained ;- and. _]udgment.

thereupon shall be entered for the penal sum aforesaid; and execu~

' tion shall i 1ssue for:the damages assessed and costs. -

Interest allow-
able, in actions
of debt on judg-
ment.

1821, 59 0 36.
No artest of
judgment. - .
1835, 178, § S.,

Sect. 79. - In an action of debt: on a. Judgment of any court of
record,. 1awfu1 interest shall be allowed, as'wéll on the costs as the
damages, or the balance thereof dué.

.Secr..80. .No motion in arrest of _]udgment shall he susta.med
in the supreme judicial court, or. district court,-in “any, civil. action, -
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Secr.. 81.. “In’ caseof the: death of e1ther party in an “action,
pendlngm the’ suplenle Jud1c1al court-or district-court, or " before a
mummpal court, or any justice of the peace, the’ e‘{ecutm oradmin-
istrator of the deceased, 1f the cause of action survive, may- become
a“party to such action, such death - being suggested on the fecord ;

* and may plosecute or defend the same to final judgment : and’ the
surviving party may cause the executor or administrator - of - the.
deceased paity, to°be seived W1th 4 notice from the court, fomteen
days before the sitting of the same, where.the notice'is made return-
able, 10 appear and prosecute; or defend such ‘action, as the' case
may be ; and, upon the refusal or-neglect. of such executor or admin-
1st1ator. so to appedr and become a party to the suit, the ‘court may,

. enter up judgment upon the nonsnit or default, asthe ‘case may be,
" in' the form p1esc11hed n chapter, one hundJed and twenty. -

SECT. 82. 'If any -aétion or siit be brought by.an unmarried
woman; eithér alone or jointly with otheis, and she be married
before ﬁnal Judgment her husband: may, on “his’own motion, be
admitted as'a party, to prOsecute the suitwith her, and with the
other plamtn’i"s, if there-be any, i hlce manner-as 1f he had ouo'mally
joined in the stit.s "

“Seer. *-When'an- appellant or appellee, n: any act1on
wherein Judgment ‘hds been ‘rendered upon an issuein law, or case .
stated by the partiés; by the district court, . and, from which judg~
ment, an appeal has been claimed dnd granted, shall die befére the
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Proceedings, in
case of the
death of a party
to an action
pending, . *
1821, 52, §22.,

3 'Vlass ‘796
321,

Proceedings, ~
upon marriage
of a feme sole
plaintiff.

Proceedmﬂs if
a party die,. be-
fore entry of an
appeal,

sitting of the-court appealed to; the _surviving pa1ty may enter the
» appeal -and, after- giving notice to ‘the executor or adiministrator - of

the deceased party, the court may render the proper Judﬁment
aﬂirrmncr the judgment of the district court,.or grant a new trial.
SECT. ‘84: Whena genelal verdict is enteled for-the plaintiff
i} any “civil action, in" which somé of the counts in the writ are bad,
and-any oneof them is.good, or in any-suit ‘in which there is a g
wrong _]oxnder ‘of ¢ounts; no objection having been'made thereto by

plea ‘or motion in wiiting, before the cause is committed. to - the-

jury,. the Judgment for ‘that 1'eason, shall not be a subJect of rever-
sal upon a writ of error: :

“Seer. 85, Inactions tried bef01e a mun1c1pal court, or ‘a _]us-
tice of“the. peace, if the’ plalntlﬁ'shall appeal from “a judgment it
his favor, and, in the district court, shall not recover-a greater sum
for damages, than he recovered by the ﬁl:t judgment, he-shall‘not
bé entitled for his’ costs of the ‘whole suit; to more than a qualtel

ait of the sum, finally recovered for damages: - . '

“Secr. 86. -If, during-the- pendency of ‘any. action, eithier pa1’y
shall become. insane; the action may be prosecuted or defended by
his guardJan, in like manner as'if-it had-been commenced after the
appointment of the guardlan ; ol“the, court rnay appomt a guardlan
for the suit, asthe case may require.

SECT'.'87 When, in any action,-a plalnnﬁ' is-by law entitled to
recover double costs, the fees- paud for witnesses, deposmons, .copies,
and ‘other evidence, ‘shall be taxed and recovered singly, and the
rémainder only of the taxable costs shall'be doubled ; and the same
ritle shall’ apply, when' treble”costs are recovered. ~

Sror. 88, "On apphcatlon for a-writ of cert101ar1, mandamus, or

Judgment on a

generalverdwt

if any count’be
good. "~ .

1830, 463, g\ 3.

Costs; 1fplam- )
“tiff appeal from
a justice’s judg-
ment; and, do
not increase the
damages.
4 Greenl. 66.

Guardm.n may
appear for a

_party, who has
become insane.

Meaning of
i double ?? or
“ treble costs ”

Costs for re-
spondents, on
unsuccessful
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application for
certain writs
and processes.

Costs to be
paid, before
bringing a new
suit, after nion-
suit or discon-
tinuance.

Liahility for
costs, of an in-
dividual who
sues in the .
name of the

state.

PROGEKDINGS; I¥ COURT. ['I‘JTLE*X.
quo wananto, on behalf of any prlvate person, or. f01 any like"pro-
cess, the court, in their discretion, ‘may allow costs to. ‘any person
notified, and appearing as a respondent, and issue execution against
the appllcant.

Secr. 89.  After a Judument for. costs has been. rendemd agamst ,
"a_plaintiff, on nonsuit or discontinuance, and a second suit for.the

same cause_shall be brought, before the costs of the. former.suit--
. shall haye been’ paid, the court-shall, on the same being mdde 1o

appear, stay. all p1oceed1ntrs, until- such costs. shall be -paid; and,
may- dismiss the suit; unless they -are Pald at such time as the court
shall appoint.” ‘

Szcr. 90. ~ When any suit.is h1oucrht in the name of the state,
bt for the, use:and benefit of any private person, lis namé and.

place of residence. shall be indorsed on the writ, and, if the suit is. -

naot maintained, judgment for the. defendant’s costs ‘shall he-ren-

- dered against such Jperson, -and executlon issued in like manner as.

" if he were the plalntlﬂ' on record..

State liable for

costs, if such
action be for
its benefit.

.

State’s attorney-

to tax no travel.

Costs, ifa
plaintiff bring
divers actions
at the same
court, which
mlﬂht bejoined.
18“’1 59,9 19.
1822, 184

10 Mass. 175

9 Pick. 533.

17 Pick. 263. -
Taxation of fees
for travel. -
1821,105, § 1.
. ]830, 160, 4.

‘Sect: 91. In-any civil suit, 1nst1tuted by the. state, aud f01 the
use and benefit of the state, the state shall be liable for the defend-
ant’s costs, and judgment shall be rendered for them. against the
state; and the treasurer of the county, in which the trial is':had,

- shall pay ‘the amount to-the. defendant, on his' production of "a cer-.

tified copy-of the judgment, and the | same shall be: allowed to-such

" treasurer, in-his account with the state. -

Secr. 92. - When costs are recovered by the state in any’ cm.l
su1t no-fees shall be ta_‘{ed for the travel of the attorney genera_l ot
any other attorney for the state. - '

Secr. 93. When o plamtlﬁ' shall at the same cou1t and at.
the same term, bring leBIS actions against the. same party, which

might have been Jomed in ome; or shall bring more than- one su1t\ '

upon a joint and several contract; he: shall recover. costs in only. one
of such- actions, unless the’ court shall certlfy, that, there. was good
cause for commencing thern. .

Sect. 94. “The costs for the plaJuUﬁ" s travel- shall be taxed /

accordinig to his or his attorney’s distance from the place of trial,
Whlchever is nearer,.whether the plaintiff is' payee, or mdorsee',
but no mére than for forty, miles’distance from the court, shall ever-
be. allowed; unless the Plamtlff hlmself shall actually travel. more

/:‘than that dlstance.

Taxation of fees
for attendance
in defaulted
cases,

1835, 165, §'5.

Costs not taxa-
ble in a suit on
a judgment,
where execu-
tion might is- |
sue. _Prdviso.
1835,178, § 2.

Costs for travel
of a corpora-
tion.

Secr: 95. Inall actlous if the defendant is defaulted before the :

jury “shall be empanneled and called to try the caise, the plamtlﬁ"
shall tax only six days’ attendance,- except as provided .in section,
one hundred ; -and, if defaulted after the jury are empanneled and
called, the cost may be restricted, as the court shall direct.

SECT. 96. No costs shall be allowed the plaintiff;, in an action
upon a Judgment of any court,or justice of the peace, on ‘which an
execution might, at the time of commencing such action; have been
issued and duly served on the Judgment debtor ;. 3 provided, this. sec-
tion shall not apply to a trustee process, founded on such Judgment

Secr. 97.  When an aggregate corporation is entitled -to -costs,
the travel shall be conmiputed from the place where it is 51tuated
if. it .is local in. its nature; otherwise, from the - place: whete. its
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business is usually transacted, not.esceeding forty. nules travel ;
unless the agent of such cor p01at1on shall t1avel a’ gleatel dlstance

to attend the -eourt..

-Secr. 98. Nothmcr in this chapter shall take away or control
the power of the court, to Tequire payment -of costs, or withhold
and refuse them, as the.condition-of an amendment or continuance.

- Secr. 99. In-actions on contracty in ‘which an account-is filed
in'set off, although fhe damages, found for the plaintiff, shall not
exceed twenty dollars, he shall he entitled to full -costs; provided,

CHar. 115,

Court may con-
trol costs, in
certain cnses

Costs, in cases
of set off.
5 Greetl, T4.

 thie jury shall certify, in their verdict, that the damages were reduced - -

as low as that.sum; by means of the amount al]owed by them, on_

account of said set off, and as due upen it.

- SEcr. 100. All actions, entered at any. previous term, in the
supreme judicial court or district court, shall be called over by the
clerk, on the first day of each term ;. and those, which are not then

made by the clerk, and travel and attendance shall be'taxed in
such‘action, until the defendant shall allow the same to be disposed
of; unless. the court, sball otherwise direct; but. no more than ten
days attendance, at any one term, shall be ta&:ed in any action, in
any. case. '

Sser. 101. VVhen a motlon is made and filed, that a verdict

may be set a51de as being against law, or the dlrectlon of.the court,
or, against ewden(;e, the whole evidence shall be drawn ' up in- the-
form of a report, and signed by the presiding judge; and, if the
motijon- shall be founded on any a_llerred cause, other. than ‘the rul-
ings and instructions of .the judge to. the jury; the evidence, as to
the facts stated in the motion, shall be heard, examined and reported

‘Trial docket,
and costs in ac-o
tions for trial.
1838, 336, ¢ 1. .

. defaulted, but further answered to, shall be ente1ed on a trial docket, -

Proceedings, on
motion to set
aside a verdict.

by ‘the judge ; and, in either case, the action shall be’ contmued 10

be heard on the motion' before-the whole court. ’

:Sec¢T. 102. Execition may- be issued on any _]udcrment in the
supreme judicial court-or district court, after the expiration of twenty
four hours, after the same was rendeled ; ‘and shall be made Teturn-
able Wlthm three months., :

SECT. 103 Etecutmns Issued by a _]ustlce of the. peace shall
be made returnable in three months, fiom the day they were issued.

- SEcT. 104." No first execution shall be issued after the expira-
tion of one year, from the time judgment was entered ; except -in
the case provided for, in the fifth section of this chapte1. ,

- Sker.-105. An ahas or pluries execution may"he issued, Wlthm
three years next after the day, on which the 1ast precedmg éxecu-
tion was returnable, and not afterwards.

Skcr. 106. - If the creditor, in the cases mentloned Im. the two
preceding sections, shall nev]ect to ‘sue out execution, within - the ~
times therein ‘prescribed, he may, sue out a writ of scire facias
against the debtor, to show cause why .execution of the-judgment
should ot be done-; and if; after due notice, no sufficient cause be
shown, the court shall awurd executlon for the amount dne on -the
Judcrment. :

Sger. 107.- On all executions, issued on Judvments In cunl
actions, or'acknowledgmeénts of -debts, lawful interest shall be - col-

‘When execu-
tions may issue,
and when re-
turnable.
1821,’60, § 3.

6 Mass 20.
. 10 Mass, 356.

8 Greenl. 207.

Justice execu-
tions, when re-
turnable.
1821, 60,9 3. -
To issue within
one year after
judgment.
1821, 60, § 3.
5:Mass. 373.
May be renew-
ed within thrée
years.
1821, 6O, § 3.
‘When scire fa=
cias is' necessa-

That, 60, § 3.

Interést to be
collected on ez~
ecutions. -
1836, 250
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Courts not to
be held on cer-
tain days,

1836, 232, § 1.

_giving.

In actions of
trespass, court
or jury to de-
cide, whether
the trespass was
wilful.

1833; 51

MEE

. Judgment was rendered for a trespass committed wilfully.

Damuges on
dishonored
bilis, payable
out of the state.
1821, 88, § 1.

PROCEEDINGS IN COURT. [TITLE: Xi

lected: by the officer, serving the e\ecutlon from tlie- time Judmnent X
was rendered, or the debt became payable ; and the clerk;’ or’ jus-.
tice shall vary the form of executions, o as-to embrace such interests
Seer. 108, No court shall be held for trial of “civil causes,‘on
the fourth’ day of’ July, second \Ionday in September, nor any day
designated, in-this state; for the choice of electors of president and:
vice p1e51dent of ‘the’ Lnlted States, or for the annual fast or thanks-

SEcT. 109. In all actions of nespass on property, it shall be
the duty of the court or magistrate, or court and jury;to. 1nqu1re
and - determine, whether the trespass was commiitted wilfully ; and,
if such is found to be the fact, a record shall be made of that fact :
and, when exécution is issued on the judgment in the! case, a ‘mérn-
01andu1n shall: be made on the margin of the execiition, that the

-SEéT. 110. - When an action is b1oucrht on a hill of- exchange,
drawn -or indorsed in this state, and pa} able inany placeout-of -
the state; but within thé United States, and, being protested for mon”
acceptance .of Non payment, ‘the holder, ‘in ‘an -action against” the:
acceptory dratvér or-indorser, shall recover not only the contents .of
the bill and interest; but in addition thereto shall recover damages,

_ at the rate of three per cent. on theamount of the bill, if it be -

. payable in either-of the states'of  New Hampshrre, Massachusetts,

.'Vermont, Connectlcut Rhode Island or New York ; ‘and ifin-New:
- Jersey, Pennsylvama, Delaivare, Maryland, Vugln]a Séuth Caro-

Damages on
‘oills payable in
the state.
1821,'88, § 2.

) per ‘cent. on 1ts amount.,

Appo'rntment of.
surveyor in -
certain cises.

lina, Georgia or the district of Columbia; at the rate of six per cent s
and if it any other state, at'the rate of nine-pei cent.
SECT. 111 If.a hill. of exchange be’ d1awn, accepted ol in~
dorsed, in"this state, for one hundred dollars. or more, and payable
in this state, at a place seventy five ‘miles distarit from” the place’
where dlawn, the damages .against the acceptor ‘drawer or indorser,
over and above the contents of the brll and 1nte1est shall be onef

=

Secr. 112.- Any court may appoint a’ surveyor .to fitn l1nes, ‘

- and make plans of lands, demanded in a real or mixed action, when"’
" such’a'measure miay be deemed useful in : the -~ trial of such “cduse ;

and, when ‘such 'surveyor is- ‘prevented by force, menaces or‘fear,‘

from pEIfOI'ID]DD‘ the duties- assigned - him, -the - court, in * which: the

cause is pending; may issuea warrant to the -sheriff, commandmg

“him, with sultable aid, to"cause such. opposition to the suryeyor, -in

" the ‘execution-of his-duti¢s; to be- prevented ; and;’in the execution
. of such warrant, he may exercise all the power; appertaining'to his-
office as sheriff; and all persons refusmg their aid, when' called for. .
- by h1rn, shall be liable to-the sime penalties, 4s in other cases. '

Subsequent at-
taching credi-
tor, may petl-
tion for leave

* to deferda pre- =
vious suit. _
1831, 508, § 2.
5 Pick. 410.
7 Pick. 542.
8 Pick. 165."
32 Pick. 199,

Maurer of fe- )

titionifg.

Sger. 113. 1In all  Cases, where' the same property has- been -
attachéd on mesne process in two or-more suits; which are now’
pendlng or may be commenced, the plaintiff in any suit, after that.
in"which:the first attachment shall have been made, may petition-
the court in which ‘such suits are,_ pending, for leave to. defend.
against such first suit, in hke manner as - the pa1ty, there1n sued :

- could or might have done.f

“Seer. 114. The party, so petltlonmg, shall set- fotth in. hlS
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petition, the facts on which he relies, and make- oath to the truth
of the same, or that he verily believes them ‘to- be true; and the

" court, in their dlSCI‘et]OIl may grant the player of the petmon, or

not, as they.may ]udo'e proper.

. 511
CHAI’ 115
18§1 508, § 5.

Secr, 115, - If the court shall ~admit the petmonel to defend Bond to be giv-

agalnst such’ prior suit, he shall give bond, or enter into- recogni~
zance with sufficient su1ety, in such sum, as the court shallorder,
to pay to" the Plalntlff in such previous suit, all such costs and
damages, as the court shall adjudge and declee to have been occa-
510ned to the. plainfiff, by.such defence. .

‘SEct. 116. - It 'shall be entered onrecord, that: the petltlonel is

) .adJnltted to defend agdinst the p1101 actlon as aforesaid.

SEcT. 11'7 ‘In case a recognizance has been entered into, and

if the petltloner shall fail in his defence of such action, thé’ court
shall award execution on the, recognizance, in favor of. the plmntlﬂ' 1831, 508, § 4.

therein against the petitioner, and proceed to enter judgnient in-the
original suit. between the paltles, ‘as thoutrh such defence had not

' been ‘made..

“Seer: 118, If the pet1t10ne1' sh'dl plevall in- sald defence, by
Ve1d1ct or otherswise, the court shall- render judgment thereon, dnd’
afvard execution-to "the- petitioner, .for "his reasonable costs; and
such _]udﬁrment shall be’ rendered for costs, if any,.to the palty sued
in such action, as the’ c0u1t :mdy, direct.

.Secr. 119. . If it shall.appear, by . the ve1d1ct ol 0the1w1se that

the plaintiff made his attachment with intent to. defraud or delay

other creditors of the defendant, or that there was collusion between

the plaintiff and defendant; for the” purpose of ' deﬁaudlng or delay—

ing such other creditors, such attacliment shall he void:-~
Secr. 120. No action brought by any public officer, in hls oﬁﬁclal

_capac1ty, shall abate, by reason. of the death, resignation, removal

or expiration of the term of sffice of.such plaintiff; but such; -action

-may be prosecuted by the.successors in office of: such plalntlﬁ' to
' the uses for which such action as ouglnal]y commenced ; and the”
court, before which any such action -may ‘be pendlng, may “order 5
such’ amendments of the process, and _stich notices to, said succes-' . .
Sors, as may be necessary, to carry into eﬁ'ect the p10v1510ns of tlns B

sectlon. .

‘ CHAPTER Ele‘i. ST '7"-' '
OF JUSTICES OF THE PEACE, AND THEIR POWER g CIVIL CASES AND
 PROCEEDINGS THEREIN. -

SECT ], 2. vaﬂ_]u.nsd.lctlon of _]usnces of;-SEct. 7. Defnult and _]udn-ment on non.ap-

‘the peace. . .- . pearaice of defendant.. .7
. - 3. Proceedings, 1ftlt1e to real estnte 8. Costs for defendzmt 1fhe recover.
- "bein questlon o Ny ) ’9.‘Rwht ofappe'd and eﬂ'ect thereof
4., Recogmzance to enter the actxon B (18 Appellfmt to: recorrmze w1th sure-
“in the district court - T ties) 7
5. Consequenceof neglect. - s 1. To produce pnpers in f.he d.lstnct
6. Form a.nd service:ofjustice writs: . court.- .

en, if he he al-
lowed to de-
fend.

1831, 508, § 4.
1 Moete. 39.

Entry on the
record.

1831, 508, § 4.
Proceedings, 1f
petitionier fail
in his defence. . N

Proceedmps
and.costs, i
petmoner pre-
vail. N
1831, 508, § 5.
3T zm'f 302,

If first attach-
ment. were .
fraudulent, it
shall he void.
1831, 508, § 6.

Actions brou ght

by public offi-

cers not, to a-
bate by their -
vacating their
offices.

[EI
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When ajudge " SECT. 18, - Whenever., any: judge of - probate shall be- 1nterested
‘:Sél“t:e:gslfee’ieb elther in his own right, or in trust, or in..apy other maniier, 6f be
tled in the most- within the degree: ot kindred;; <by:1 ieanis. of which, by law; he mwht
fﬁ;fﬁ,&g{om’ by any possrbxhty be héir to any: part. of ‘the eéstaté‘of any persom
Tﬂmscnpt_ Of . - deceased, such. estate, shall be settled: in thev»probate .court . of .th
. most ancient adJolnlnu countyf , \71ded that. the amount ;,Of the
‘interest: of such JleLre shall not. be less than one hundred dollars in,

such estate.. “1f his mterest ¢ommence, at anj tlrne, afte“ he shall

thé county:, -
where_the S-

* the mterest of the Judge, ’or for. any othe '
settled in an adjoining county, the register: of probate of:- sur:h ad-
. joining county shall transmit to; the probate oﬁice of the couuty,

o 1'eco1ds '_latl A!} torsald estate, to be _ecorded on the
© county, where such estate belongs.

R. S. ch. 107. Secrrox 16.- The one. hundred and sevenrh chapter sh ) he amended in:
the thirteenth sectlon, by striking ont the word , © neverthele: 2 and inserting

2o oo s the words @ notwrthstandmn' there"may be an appeal”' S0 that the sectron, as

. arnended','s'hall be‘as fo]lﬂo,ws:. :

Special admin- SECT._13 When,’ by reason-of a -sult concermnﬂ' the proof of a.
f;ht?d topro- Wdl ot fiom ‘any other cause, there shall bea delay in- granting. léts-
ties, though - ters testamentary ‘or.of .administration, - the judge: of probate Anay,
there m“y ybean ; in his discretion, appoxnt a special adrmnistrator ‘who-shall, notwith=
standing there may be an appeal, proceed in the:execution . of. his
duties, untll it-shall be otherw1se ordered by the supleme court-of.

) prohate. O S

R. S. ch. 108. “Section 17, The orie hundred and enrhth chapter shall he amended ‘in the-
twenty fifth section, by adding at.the close the following. words:-“or other
appropriate getion’ ; so that the sectron, as amended shall he‘a fo]lows B

Legatee may DECT.. 25:. Any resrduary legatee or.any person. havrncr a par—
bring an appro- tlcular legacy: given him, under any last-will,. may-sue: for. and re~
riate action a-

‘gmst execu- cover the same. of the, executor, in an action. of debt. . at ‘common

tor, fora legacy. Jaw, or other appropriate-action.: .- oo.osoioia

R. S. ch. 114 Secriox 18. The one hundred‘and fourteemh chapter shall be amended
CLTNTUE UL ingsection fifieenthy after the word.“ officer™ by inserting the folloiwing words':

“if there be but.one defendant, such action shall He commenced in the county
where he reardes e s0 that sard ﬁft

Actions w.i‘th.h;" Seer. 15. Any action; commenced agalnst two or: more defend-
the jurisdiction ants, residing in different” countles, arid: to-be tried .before -2 municiz,

t
:;fhle‘i‘;ifég ) pal or pohce court, or a _]ustlce of the peace, may’ be brought in

commenced: ; "’ .5 and. th ;,m
such case, shall be executed in suchcotinties accordmn]y by: 'the
propel otﬁcel. If there be but one; defendant. such) actlon shall be-

R.S.ch. 115 : 5
sectlon two, by stmkmu' ‘6nt; the’ WOX‘da -“,,except as: hetemafter prov1ded 3 and

inserting, instead rhereof the” follo\vmcr swords:, ¢ and.the-chargein ‘the.dec-

all
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laration shdll be’ taken :and:deemed to be true;-and.the court-shall thereupon

give siich damages as they shallfind, upen, mqurry that, the plalntlﬁ‘ has sus-
t'i ed ; unless the pla.mtlﬁ' shall fuove to hdve ajafy to inquire into the dain-
au s, in:whichi case the.court $hall ‘enter up judgment for snck: dam'tges a5'the
jury.s shall nssess,” so’that saidisecond section;as amended, shiall- be as follows:
' SecT. 2. "Wheén ths’ ‘deferidant shall have been duly served w1th Default of de-
process and téturn thereof” ‘roade; acéording t6 the “mandate of the ;:ﬂdt:;n;pg:;‘:
wiit, or order of a judge of the court, indorsed theréon; aiid he Assessmentof
shall not appear by himself or; attorneyy: h1s~defau1t shall be record- fl:jmg::::f"d
ed, and the charge in the declaration: shall bé taken and deemed-to’ ng;'i{cs 515
be true;: and the court :shall thereupon: give such damages; as they - ,T.\_.’.".' 1200
shall find, upon Inquiry;: that:the: plaintiff: has -sustained. unless: the-
plaintiff shal] move to have a jury, to inguire into the damages,in.
which case.the court shall enter up, judgment for.such -damages .as
the’3 Jury: shall assess._ But such default .shall; be erased orrtaken
oﬁ' by leave of court; oF’ w1thout stich leave, 1f the defendant shall
appear in court; in ‘person or by-attoiney, at anytime before the
jury are dismissed, and pay to the plaintiff such costs as the court
shall order. - Aud if, by the Teturn of ‘the officer ‘or otherwlse, it
appéar to-the court, that the’ ‘defendant-has not had:sufficient’ notlce,'«
they may order such: farther: noticé as they ‘may think propers -

The same chapter- shall be furthe
tion,’ twenty ‘two, the followm :

'nserttng, at the end of s

And in all actions of trespass upo'x lands, whetem the defendant
by his _plea or brief: statement, shall* disclaim all right; title“and ‘in-
terest in. the-land upon which the -trespass is: alleged to-have been
-committed, and.-declare- that -the- trespass. was. involuntary; or.by: gggg‘&‘;‘:‘in_ g
negligence or mtstake, and that he had tendered or offered: sufﬁctent try ¢ also in ace
amends therefor,. before the action.was commenced,.or brings money. E;:"’;;‘%’;;‘:f:m
1nto cou1t 1o sattsfy the damaoe the plamttff has sustamed with

aftér a suit is*

ages.in conse-..
** quence of dex
tccts in roads..
1821, 59, $.18+

- 182.. 189

damages for the trespass than the
court therefor, the defendant ‘sha

same rwht to, tender payment of the amount d'd
his attorfiey in the-action, and legal costs ‘to the tme of such ten-
der,' and with the-same-effect, as. before the commencement of ‘the
yided, th actions blouvbt agamst towns, under the:
plOV]SlODS of the eighty. ninth section ‘of ‘chapter, twenty five, the
defendant towns shall have ‘the same. rtght to.avail themse]ves of a
tender before the. commencement or entt_yr of- the action, or an offer -
of Judrrment m COlllt for any specrﬁed sam as d'tmaoes s’ by’
law provrded m. cases of contlact. T

'

The same chapter shall be’ further amended i sectlon one hundred and one,
by inserting, dfter the word ¢ ﬁled . the! follomnu words:: !in.the supreme. -
judicial court”, so.that the szud one hundred und first sectton, as. nmended‘

will be as follows ¢

. 8ect: 101, When a motron 1s; rnade and ﬁled iy the supreme Proceedings on

’ motion, to.set”
JudlClal court; thata verdict may:be set: aside, as being against. la\Y Sede 8 verdiet
or:the durectronr of the court,-or agamst evrdence the whole. gvi= in the supreme.

judicial court.




’

768 ACT OF- AMENDMENT..

derice ‘shall be drawir up-in the:forim of a report;’ and ‘swned'hy the
presidit U'Judu'e, drid, if the fhotion shall be fourided o an alleged
cause, other than the ruhnors ‘and i instructions of ‘the Ju _ve 10" the
jury, the- ewdence -as7+10 the facts-stated. in -the" 1not10n, shall. be
... heard, examined and reported- by, the judge, and, in either .case,
theacuon shall be, contlnued to, he h ald -on; the motion:, before the
whole court. o

..« The.same chapter sha]l be further amended by msertmg, at; the c]ose of
: section,one hudred-and: four, the: following words I

Time‘ofissuiurr - TIa which -case; the first- ‘execution: may\he 1ssue ot less than
execution,
when defend-
ant was out of 1endered an T
the state and . .

not notified. SECTION 90, * The one hundred an seventeenth chapter shall- be amended

R.S.ch.117. in‘section fifteen; by’ strlkmrr out thé words; * in case of goods dnd- chattels,

and:inserting instead thereof the followmn' Avords s ¢ s provrded in thenine--

ns amended wrll he as,

teenth. sectlon”‘ 50, that the said- ﬁ_fteenth sectron,
f'oHows' B ; ; )

Shares in incor-

SECT. 15. ‘lf the property has.been, and then is atta,hed the
‘porated com-
panies, ifattach- ofﬁcer sball proceed i SBIZIDO' and selhntT -Jt .on., executlon Jin the
ed on the writ,
may be sold on same maqner’t
execution with-
out further no-
tice to the cor-
por:mon

applrcatro L
revtew :md ac- ) J

R.S ch ]23
Supreme Judr- -

cial¢ourt; o - - Y%
etition;may-al-* g i
oW+ entry of an-
nppeal or'com~
plaint which
was omitted
throughmistake
or accident.
1821, 57, § 6.

District court -

A 3 APl 0
1‘,‘3Y,,h§‘f’.p‘j,“eal ment of 4 Justlce of the peace, or a munlClpal oF pohee court, it

‘O;ht;ggla};m;_ il action, and, by reason’ of any mistake or accident; ‘thie
mitted through appel]ant ‘shall not duly enter ‘his” appeal or
mistake or ac-  duly enter his complamt for affirmation of judginent in" the’ ‘district
1821,57,§7. court, the-court may, on"the- petr on of ‘the - -appellant, or: ‘of’ the
- appellee, as the case may be, allow thé appéal or the complamt o

be-entered-at-any other term: of the:court;-held for the sameé county,
upon such - tefms ‘as” they fhay deem"just “and- reasonahle"and, if
the appeal or the complaint be'so ‘entered, ‘the court, shall ‘proceed-

: therein, as if it had been entered-at the proper term.
Petitionsthere: ~SECT. 13, ~No' petition for the entty of anysuch appeal-or: com-
g‘:fel;“e’;tfd e plamt shall be sistained,: unless it be: presented. to the coutt, or filed
wchmientsznd - ' the clerk’s office, within"onig¢. year-after the term: at- Wthh the:

one year, '1nd ot more: than two yeals from the tlrne Judgmeut was~

‘the appellee shiall not
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