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TITLE 1X.] INSOLVENT ESTATES.

Set:bntlly“ To the widow of ‘the deceased, if any ; and-
Thirdly. * To the minor children of the deceased in equal pro-
pomons.

Sect. 36. The \vord “¢¢ administrator,” in the plecedmnr sections
of this chapter, shall be constlued as “including in its signification
the ‘word, “‘ executor.”

SBecr. 37.  If any executor or administrator of an insolvent estate
shall commit such waste or trespass upon any real estate, as is
described in the fifteenth section of chapter, one hundred and twenty
nine, whether he be an heir or devisee thereof, or not, or if he shall
consent to any such waste or trespass by any other person, he shall
be liable to account for treble the amount of the damage done to
the'real estate, as aforesaid’; -and such administrator or executor
shall ‘have power to prosecute actions of trespass against any per-
sons committing such waste; whether they be heirs or devisees, o
not, dnd the damatres s0 1ecove1ed shall also be accounted fOL, as
y'assets :

Seer. 38. Any executor, who may have given bond as-a 1e51d—
uary legatee, pursuant to the provisions of section, nine, of chap-
ter, one hundred and six, if the estate under his care, from- some
une*iﬁéc’téd* event, prove insufficient for the payment of debts, may
represent the same, insolvent ; and like proceedings and distribution
shall be-had, as is provided in this chapter for other cases ; and the
said executor, or his surety, in any suit brought upon his bond, may
avail himself of- such msolvency and dlstubutlon, in bar of such
action. : :

CHAPTER 116.
OF GUARDIANS.

-'SECT l, 2, 3 How guardmns to minors
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5. Of the authority of a guardian over 16. Estate ofthe ward, to be appraised.
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7. Guardians of insane and other 18. Punishment of rruﬂ.rth:m for em-
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men. 20. From what funds debts may - be
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460 GUARDIAN S. [TITLE IX.

Cumap, 110, Sect. 24, Married women, notto be guardi- SECT 30 Accounts by two or more _]cmt
H 4 gu y

ans, nor husbands, in right of] guardians.

wives. 31. Disabilities of persons over twenty
25. Of the removal of guardians. one years of age, when- under
26. Guardianship over female minors . guardianship.

ceases, on marriage of wards. i 32. Guardianship of persons out ufthe
97, Guardians to settle with judge, at . state, granted in one countyonly,

least once in three years. for the state.
28. Consequences of neglect of such] ~ 33. Guardians appointed ‘and’ next

- duty. : J friends allowed by courts, in smits

29. On settlement, bond to be exam- at law.

ined.

How guardians . SECTION. 1. The judge of probate, in each county, when it
Lo, ?;‘:l;fsﬂ’t‘éﬂdy shall appear to him necessary and convenient, may appoint. guard-
and-appointed. 1ans to minors, beidg inhabitants of or resldents in the same- county,
;gql 29846, and also to such, as “shall reside without ‘this state, and have any
estate within s county. .
Same swbject.  SECT. 2. 1f tbe minor is under the age of fnmteen yeals, the
%L 8 46, judge of probate may nominate and appoint his guardian, and, if
i he 1s above the age of fourteen years, he may nominate his own
guardian ; who, if approved by the judge, ‘shall be appointed ac-
cordingly, notwithstanding he may. have had a gualdlan appomted
: before he arrived at that age.
Same subject.  SECT. 3.  If the gualdlan nominated by such minor, shall not be
182,51, 846, approved by the judge, or if the minor shall reside without the
) state, or if after being cited by the judge, he shall neglect to nom-
inate a suitable person, or one who will accept the trust, the judge
"may nominate and appoint the guardian, in the same manner, as if
\ the minor were under the age of fourteen years.
"When minor's  SECT. 4. When such minor, being above the age of fourteen
Eggt‘lcﬁzg‘g be  years, shall reside more than ten miles from the place of holding
justice of the  the next probate court, his nomination of a guardian may be certi-
$8a1 51, ¢ 46. fied to the judge of probate, by a justice ‘of the peace; which shall
have the same effect; as if made in the presence of the judge.
Ofthe avthority ~ SECT. 5. Evely guardian, appointed ‘as aforesaid, shall have
of 2 ol o the custody and tuition of the minor, and the care and management
person and of all his estate, and shall continue in office, until the miuor shall
property. 5. amrive at the age of twenty one years, unless sooner’ dischafged
6 Mass. 273.  according to law provided, however, that the father of the minor,
) if living, and in case of his death, the mother, while she remains
unmamed being - themselves, respectlvely, competent to transact
their own busmess shall be entitled to the care of his person and
education.

Executor, &.  SEcT. 6. No executor or administrator on an estate, shall be

not tobe guard- »pnointed guardian to any minor, interested therein.

llzflx%i,sl,m& Sect. 7. - The judge of probate in any county may appomt

Guardians of in- gygrdians to the following persons, though more than twenty one

sane and other

persous, not  y€ars, of age, belonging to such county, on application.in writ-

minors.

1821 51, § 4. ing, of any of the friends, relations or creditors of such .person, or
.of the selectmen or overseers of the poor of the town where he

‘s belongs :

Insanepersons.  First. Insane persons, including insane married women, Whose

1828,380, 4 1,2. ;

8 Moss Jau.” husbands have left them, \Vlthout makmnr “provisions for their sup-~
Port 5

.




TITLE IX. GUARDIANS.

- Secondly. Spendthrifts, who, by 'excessive "drinking g, gaming,
idleness, or debauchery of any l«_md shall so spend, waste or lessen
their estate, as to expose themselves or their. families, to want or
suffering, or their towns, to charge or expense ;

Thirdly. Such persons, as, by excessive drinking, gammg or
debauchery, shall render themselves mcapable of managing their
‘own affairs;

Fourthly. Convicts committed to the state prison, for a term,
not less than one year, and not for life.

Sect. 8. Before appointing any such guardian, except in the
last mentioned:instance;-the judge shall issue his warrant to the
selectmen of the town where the _person resides, concerning whom
such application. is made, requiring them to make inquisition into
the facts, stated in the application ; and the selectmen shall decide
upon such evidence, as they may.be able to obtain, whether the
facts, so stated, are true ; and, as soon as may be, they shall report
the result to the judge.

Secr. 9. If, on the Teport of the said selectmen, and on due
notice to the -person,.concerning whom the application is.made, and
a hearing thereon by the _]udge of probate, he shall. adjudge such
person to be i Insane, or a spendthrift, or incapacitated, as aforesaid,
he shall appoint a gualchan or guardians, w1th the powers hereinaf-
ter specified. .

Secr.’'10. But whenever the selectmen, or the overseers of the
poor of such town, are the applicants, dnd it shall appear, that they
have given, at least fourteen days notice thereof to the person,
concerning whom the application is made, by serving him with a
copy of their application, the judge, if such person be present, or
on such further notice as he may think reasonable, if any, may
appoint such guardian, if- he finds it proper, without any further
inquisition.

Secr. 11. - Whenever application shall have been made, as pro-
vided in section, seven, of this chapter, and notice shall have been
issued thereon by the. _]udge of probate, the applicants may-cause

a copy of their apphcatlon and the order of court thereon, to be

filed in the registry of deeds for the county; and, if a guardian
shall be appointed thereupon, ‘all contracts, excepting for necessa-
ries; and all gifts, sales or transfers of real or personal estate, made
by the person who is [the] subject of such application, after the
filing of the same as aforesald, and before the termination of the
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guardianship, shall be void ; provided, that this section shall not be

construed as adding, by implication, any thing to the validity of any
such act by any such person, previously to the filing of such copy.
Secr. 12. When a guardian shall have been appointed under
such application, the judge shall make an allowance, to be paid by
the guardian from the ward’s ‘estate, for all reasonable expenses
incurred by the ward in defending himself against the complaint.
" Sect. 13.  When such person shall reside on lands, not within
-any incorporated town, all acts authorized to be:done by the select-
men, respecting the guardianship of such person, shall and may be
done by the assessors of the district or tract, if it be ‘an 01gan~
ized plantation in the same county.
‘Secr. 14. Guardians, appointed under the provisions of said
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espenses of his
defence; a
charge on his
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462 - GUARDIANS. [TITLE IX.

Caar. 110. seventh section, shall have the custody of the person of their wards,

duty of guard- il such wards reside within the state, excepting so far as_the. court

11“371 s, of probate, from time to time, may othierwise order. And- it shall
o2l 3L, 8 49, be the duty of every guardian appointed over any: person for gam-
53, ¥ ) Pp yr g

5 Mass. 427. g, idleness, dunklnrr or debauchery, to.inculcate habits of sobri-

ety and industry in his ward, and, when of:sufficient health and
strength, with the approbation of the Judce of probate, he may bind
out his Wznd to labor, not exceeding six months at any ore time, or
employ him in his own service ;, giving credlt for hls eallJIDD'S, or
such sum as he may receive theréfor. . .
His bond. Secr. 15.  Every guardian, appointed for minors' or other per-
1821,81,846, sons, under the provisions of this chapter,” shall give bond to the
1830 470, § 11. judge of probate; in such sum, and with snch surety'or sureties,
1832 13, §1 resident within this state; as the Judce ‘shall accept condltloned as
follows: ~
First. For the falthﬁ}l dlschartre of his tlust
Secondly. 'T'o render a true and perfect 1nvent01'y of the estate,
property and effects of his ward, as appraised by three' persons,
under oath, to be- appomted by the Jndrre of probate, \Vlthm the
time limited by law
Thirdly. 'To render a Just and true account of his gualdlanshlp, ’
+as often as, and whenever, by law 1equned
Fourthly. At the expiration of his -trust, to pay- -and dehver
over all moneys and property, which, on a ﬁnal and just settlement
of his accounts, sha]l appear to be remaining in his hands.
Hstate of the Secr. 16. On the appointment of every guardian, under any
;ﬁé? b2 of the foregoing provisions, the judge of probate may appoint thlee
1821, 51, § 47 suitable disinterested persons to appraise the estate of the ward,
18"0 40,43, like manner, as estates under administration, may be appraised, as
1301, 13,81, is mentioned in chapter, one hundred and six, sections, twenty three
and twenty four; and the guardian shall return the inventory, under
oath, within Such time as the Judce, in his warrant to tlie appaisers,
shall direct, if the ward be a minor, and in all other cases, within
three montha after the appointment of the guardian.
Proceedingson  Scr. 17.  Upon complaint made to- the judge of - probate, by
suspicion of 4y guardian, or by the ward; or by any creditor, or othier person

embezzlement
of the ward’s interested in his estate, or-by any person having claims thereto in

I{g?,*l’e;?' § 50. expectancy as heir or otherwise, against any one suspected of hav-

1832, 13, § 9. ing concealed, embezzled or conveyed away any of the money,
goods or effects of the ward, the judge may cite and examine such
suspected person ; and proceed with himas to such charge, .in’ the
same manner, as is provided respecting persons; suspected of con-
cealing or embezzling the effects of a deceased testator or intestate.

Punishmentof ~ Sger. 18. If any guardian, having the charge and custody of

guardian for em- ; . . ’

Bezzlement. any money, bill, note, bond, evidence of debt, or any property,

1825, 815,84 8. whatever; belonging to his wavd, shall; in violation of his trust,
embezzle the same, or fraudulently convert the same to his own
use, he shall be punished by fine, not exceeding five thousand dol-
lars or confinement to hard labor for a term, not exeedmc ten years,.
or hoth according to the circumstances: of the offence.

Guardian’s du- SECT. 19. The guardian, appointed under the provisions.of this:

]t{m 51,551 chapter, shall manage the estate of his ward, frugally and without

§ .
I8Pick’ . yaste, and apply the income and profits there’of,‘ so far as may be




TITLE IX.}s GUARDIATS. ‘ 4463

necessary, for the comfortable and suitable maintenance of the ward Crar. 110.
and his family, if there be any ; and, if the income and profits be

unsufficient for that purpose, then from the principal ; and, when-

ever any exigency, by law authorizing a sale of any real estate of

the ward, shall occur, the guardian shall apply to some proper court

for a hcenae 1o sell the same, and shall am‘ly the proceeds to the

purposes contemplated by his license.

Secr. 20.  Every such guardian shall pay all just debts, due From what
from the ward, out of his personal estate, so. faras it may prove ﬁbinnglebtsm“y
sufficient, without ‘disposing of effects, necessary for the use and: 182 51,8 5L
comfort of the ward and his family, if any; and, in case of deficiency a; Pk 3507
thereof, then out of the 1eal estate, as p10v1ded in- chapter, one R

. hundred and twelve.
~ Sect. 21. Such gua1d1an shall also settle all accounts of the Settlement of
ward, and demand, sue for, and receive all debts, due to lim, or 3:,?,;}:' défﬂi}l_
may, with the approbation of the judge of probate, compound for-jan {0 appear
the same, and give a discharge to.the debtor upon such terms; as 1%%“?;“:;;“
the judge of pLobate may authorize ; 5 and he, shall appear for and: )
represent his ward: in- all legal suits and proceedings, unless where
another person  is appomted for that purpose, as guardlan or'mext
friend. Guardian’s pow-
Sect. 22. The guardian may. join in; and assent to,. a partition f;“ré“afiig‘i“ce
. h . . .e €,
of the real estate of his ward, eithei upon a petition for partition: or in specmlca_\,és
other legal process; .and he may assign and set out: dower-in the 2 Pick, 382,
said estate, to any widowentitled thereto, and may appoint an. ap-
praiser: of real estate on.any: BB.ECUUOD, either anarnst or in: favor
of his ward. Sales; and in-

Secm 23.  Any Judge of probate, in his county on. the appli- Ef;dt‘:egsogger
cation of a. gua.LdJan, or:of any: person ‘interested in the estate.of of the judge.
any ward, after notice to all other: persons interested, may authorize 1821, 51,9 56
or require the. guardian; to sell' or transfer any stock in: the public.
funds, or other personal: property,. held by him.as: guardian; and to.
invest the. proceeds of: such sale, and: also; all other moneys in: Lis-
hands, in real estate; or in any.other manner that. shall: be most Tor-
the interest: of:all concerned:; and-the Jjudge may make such.further
order, and give such directions, as: the. case may require, for man-,
aging, investing, and dlSPOSll’lﬂ' of the effects.in the hands. of the: -
'gual'diau, or for buying. in’ any particular: estate, or 1emamder, or:
reversion, or mortgage. or: other incumbrance, upom any -real’ estate
belonging. to.the. w ard. : Married wo-

Sect.. 24. No. married weman, during her. covertme, shall. be 7o, nor
appointéd: guardian. of any minor. or other person and;ifiany: fémale: husbands, in
guardian. be married.after any. such: appeintment; her -authority;: as\nggnh,t 3§“é‘§f
such, shall cease; neither shall her: husband: become guardian- in:
her ught. : . Ofthe removal

Secr. 25. The judgs of probate may dismiss any guardian of ‘l’gg,‘jagf‘“s{‘;'i
a minor or other person, whenever it shall appear necessary, o on ’

the request of such guardian, and, if the case require it, appoint
another guardian in his place’; p10v1ded that the judge, preﬂously
to any such removal, except by request-of the gnardian, shall give
fourteen days notice to such guardian, to'appear and shew cause to

the contrary.

‘men, not to be
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Crsp. 110. Sect. 26. - On the marriage of any female ward; under the age

Guardinu:lhip of twenty one years, the authonty of her guardmn, as such, shall
over female

miners ceases, cedse.
on marriage of  SpcT. 27. Every guardian shall 1ende1‘ and settle h]S account
gi:i:ms to with the judge of probate, at least once in three years, and as much
settle with  oftener, as the judge may cite him for that purpose.

judge, at least Sect. 28.  On neglect or refusal to settle his account, as afore~
once in three

yeas.  said, such guardian shall be deemed to have broken the condition
%Bg?cf’ ’2,79 - of* his bond, and shall be liable to be removed therefor, notwith-

Consequences  Standing the ward may be indebted to him ; and he shall also forfeit
‘ :5:};3:115; of all allowance for his personal service, unless it appear to-the judge,
1830, 470, § 10. that such neglect arose from sickness or ‘other unavoidableaccident.
4 Mass. 106, Seer. 29. On the settlement of every guardianship account, ’
reenl. . . ] . -
On settlement, ©XCept When intended, as a final one, the judge shall examine the
bond fo be ex-" hond of the guardian, and if it be found insufficiént, either in amount, -
?g?‘algemo § 10. OF in the responsibility of -the sureties, he shall require a new and
4Mass. 105, sufficient one: Should such bond not be given,-as required, the
. gualdlan shall be removed and a new one appomted in his place.
Accounts by Sect. 30. When an account is rendered by two or more joint
Jf‘;vigt";u more . guardians, the judge of probate may, inhis discretion, allow the
same upon the oath of any one of them.
Disubilities o~ Sger. 31, Whenever a person above the age:of twenty one
Pventy one years, for any cause specified in this chapter, shall havehad a guard-
years of age, iam, appointed over him by any judge of probate, he shall be
guardianship. deemed incapable of disposing of his property otherwise than by
1oL, Xgﬁl his last will, or-of making any contract, until otherw1se adjudged
18 Pick. 115. by the court of probate, notmthstandmg the deathi or resignation or-
removal of the guardian ; and in such case a new guardian may be
appointed, without further intervention-from the selectmen. When-
ever, on application of any such person or otherwise, the judge
shall find, that such guardian is no longer necessary, he shall order
the property of the ward, remaining undisposed of, to be restored
to him, excepting such legal compensation, as the gualdlan is. author- ,
ized by law to receive for his serviges. A
Guardianshipof - SecT. 82. The guardianship, which shall be first lawfully granted
{’fésj’t‘;i‘e‘:;ffb of any person, residing without the state, shall extend to all the
ed in one coun- estate of the ward within the same ; and shall exclude the juris-
ty only, for the  giotion of the probate court in every other county. .
Gmrdms ap- Sect. 83. Nothing, contained in this chapter, shall impair or
‘pointed, and ... affect the power of any court of common law, probate court, or
lowed by courts _]ustlce of the peace, to appoint a guardian to-defend the Interests of
10 suits ggﬂw any minor, or other incapacitated person, in any suit pending in such
280, court, nor their power to allow or appoint any person, as next friend
BRIk 3. of cuch minor or incapacitated person, to commerice, prosecute, Or

; defend any suit in his behalf.
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