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TI1;LE IX.] INSOLVENT ESTATES. 459 
, Seco1!dly: To the widow of the deceased, if any; and CHAP. 109. 

Thirdly. ' To the minor children of the deceased in equal pro­
ppitions. 

SECT. 36. The word," administrator," in the preceding sections Provisions ex-
"f h' 1 11 b" d' . 1 di . . '"'fi . tended to exec· otiS chapter, s la e construe as mc u ng ll1 ,ItS sigm catlDn utors. 

thewbrd, ," executor." 
.SECT.37. If any executor or administrator of an insolvent estate Waste on real 

sha11 'com;nit sncll' waste or trespass upon any real ,estate, as is :~~td~[!a'!~-d , 
described in the fifteenth section of chapter, one hundred and twenty in:,oJvent.. ' 

. h' h "h b l' d' h f 'f 1 h 11 ISJO 191 ~ 4. mne, w et er e e an lell' or eVlsee t ereo, or not, or I le sa] , . 
consent to any such waste or trespass bY,any other person, he shall 
be liable to account for treble the amount of the damaue done to 
the:rEml estate, as aforesaid; 'and such adn~inistrator o~ e~eclitOl' 
shall have power to pl'osecute actions of trespass against any per-
soris committing such waste, whether they be heirs or devisees, 01' 
not, and the damages so r{lcovered shall also' be accounted for, as 

,I ": 
assets.' " 

. SECT. 38.' Any executor, who may have given bond as a resid- ,Ofinsolvency, 

1, " l' . f . . f h when executor nary " ega tee, pursuant to t Ie provlslDns 0 sectIOn, nme, 0 c ap- has giv~n 

t'er, one hundred and six, if the estate under his care, from' some bonds, as resid­

unei~ected event, prove insufficient for the payment bf debts, may ~~3b 1~~te6e7. 
represent Fhe same, insolvent; and like proceedings and distribution ' ] . 
shall be- had, as is provided in this chapter for other cases; and the 
said executor, or his surety, in any suit brought upon his bond, lllay 
avail himself of such insolvency and distribution, in bar of such 
action. 

CHAPTER Jl.ll.@. 

OF GUARDIA1~S. 

SECT. 1, 2] 3. How guardians to minors 
may'be noIriimited"and appointed. 

-1; Whim minors' choice may be cer­
tili<id by a justiCe of the peace. 

5. Of the authority of a guardian over 
"the minor's person and property. 

6. Executor, &c. not to he guardian. 
7. Guardians of insane and other 

persons, not minors. 
S. Inquisition to he made. by select-

men. 
9. Of their return and hearing there­

on. Appointment of guardian. 
10. Proceedings] where "the select­

men o~ .overseers of the poor are 
applicants. 

1 I. Copy of application may be filed 
in the registry of deeds; tile ef­
fect thereof. 

12. Respondent's expenses for his de­
fence, a charge on his estate. 

SECT. 13. Assessors of plantations autboriz· 
ed, as selectmen. 

14. Authority and duty of guardian. 
15. His bond. 
16. Estate of the ward, to be appraised. 
17: Proceedings on suspicion of em-

bezzlement of the wards property. 
1 B. Punishment of guardian for" em­

bezzlement. 
19. Guardian's duty. 
20. From what' funds debts may be 

paid. 
21. Settlement of the ward's accouilts: 

. Guardian to "appear lorhin; in 
suits. 

22. Guardian's powers in" refereilce to 
real estate in special:cases. 

23. Sales] and investments offunds, 
by order ~f'the judge. " 



\. 

-.----- -~------------- ----

460 GUARDIANS. [TITLE IX. 

CHAP. lID. SECT. 24. Marriedwomen,nottobe guardi- SECT. 30. A!!conntsby two or,more joint 
ans, nor husbands, in rigbt of guardians. 
wives. 31. 'Disabilities of persons over tWenty 

25. Of the removal of guardians. one years of age, when, under 
26. Guardiansbip over female minors guardianship,. " 

ceases, on marriage of wards. 32. Guardianship of persons out m:the 
27.' Guardi~s to settle with judge, at state, granted in one county,()nIy, 

least once in three years. for the state. 
28. Conse'luences of neglect of sucb 33. Guardians appoiuted and' next 

duty. ' friends al]O\ved by pourts, in snits 
29. On settlement, bond to be exam- at law. 

ined. 

How guardians SECTION 1. The judge ofprob'ate, in each county, wben it 
~~'::~':::inar:!"l sball appear to bim necessary and convenient, may appoint guard­
ancrappointed. ians to minors,beirlg, inbabitants of or resjdents in the same'county, 
1821,51,9 46, and also to such, as shall reside without' this state, and hayeany 
5'Z. ' 

Same subject. 
1821,51,9 46, 
52. 

Same subject. 
1821,51, 946, 
52. 

When minor's 
cboice may be 
certified by a 
justice of the 
peace. 
1821,51, § 46. 

estate witbin his county. . 
SECT. 2. If tbe minor is under the age of fnurteen years, the 

judge of probate may nominate and appoint his guardian, and, if 
he i,s above the age of fourteen years, he may nominate his own 
guardian; \vho, if approved by tbe judge,shall be appointed ac" 
cordingly, notwithstanding he may have had a guardian 'appoint!3d, 
before he arrived at that age. . 

SECT. 3. If the guardian, nominated by such minOl;, shall not be 
approved by the judge, or if the minor shall reside without tIle 
state, or if after being cited hy the judge, he shall neglect to nom­
inate a suitable perso!l, or one who will accept the trust" the judge 

, may nominate and appoint the guardian, in the same manner, as if 
the minor \vere under the age of fourteen years. 

SECT. 4. When such minor, being above the age of fourteen 
years, shalJ reside more than ten miles fi'om the place 'of holding 
the next prohate court, his nomination of a guardian may be certi..; 
fied to the judge of probate, by a justice of the, peace; which shall 
have the same effect; as if made in the presen'ce of the judge. 

Of the authority SECT. 5. Ev.ery guardian, appointed'as aforesaid, shall have 
ofaguhard~anr' the custody and tuition of the minor, and the care and management 
overt e nuno s f II h' d h II' . . ffi . I . person and 0 a IS estate, an s a contmue ill 0 ce, until t le mlUor shaH 
~rAf::~;J75. arrive at the age of t\venty one years, unless sooner discharged 
6 Mass. 273. according to law; provided, however, that the father of the minor, 

if living, and in case of his death, the mother, while she remains 
unmarried, being themselves, respectively, competent to transact 
their own business, shall be entitled to the care of his persoll and 
education. ' 

'Executor, &c. SECT. 6. No executor or administrator on an estate, shall be 
i:. to be guard- appointed guardian to any minor, interested therein. ' 
1821, 51, ~ 46. SECT. 7. ,The judge of probate in any county may appoint 
Guardiad'S ~in- guardians to the following persons, though more than twenty one 
~~~:o':, :ot er' years of age, belonging to such county, on application in writ­
f~~~r~i,H9. ing, of'anyof the fiiends, relations or creditors of s.uchperson, or 

" ,of the selectmen or overseers of the poor of the town wher,e he 
o belongs: 

Insane, persons. ,First. 
1828,380,p,2. husbands 
.8 ,Mass. 129. ' 

port; 

Insane persons, including insane mafJied women, whose, 
have left them, without making provisions for their :mp-
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Secondl/;. Spendthrifts, who, by' excessive drinking, gaming, CHAP. 1l0. 

idleness, o~' debauchery of any kind, shall so spend, waste 01' lessen Spendthrifts, 
their estate, as to expose themselves, or their families, to want or 11~2p1! 5

k
1, 19"253, 

suffering, or their .towns, to charge or expense; 1~ P:~k: 4~6: 
Thirdly., Such persons, as, by excessive drinking, gaming or Intemperate 

debauchery, shall render themselves incapable of mana!ring their persons. 
own affairs; , 0 1832, 13, 9 1. 

Fourthly. Convicts comJIlitted to the stat.e prison, for a term, Convicts. 
not less than one year, and not for life. 

SECT. 8. Before appointing any such guardian, except in the .Inquisition to 
last mentioned,instance; the jud!Te shall issue his warrant to the bI e mt ade by se-

I' f h ", . h ec men. se ectmen 0 t e town where the person res~des, concermng w bm 1821,51, Ii 49, 

such application. is made, requiring them to make inqpisition into ]832,13, I} 1. 

the facts, stated.in the application; and the selectmen shall decide 
upon such evidence, as they may. be able to obtain, whether the 
facts, so stated, are tme; and, as soon as may be, they shall report 
the result to the judge. 

SECT. 9. If, 'on the report of the said selectmeri, and on due Of their ~etum 
, h . h h iI'" d d and bearmg notice to t e·person"concermng W om t e app Ieatlon IS. rna e, an thereon. Ap-

a hearing thereon by the judge of probate, he shall adjudge such pointI?ent of 
b ' d h 'fi ' " d fi 'd guardmn person to e lllsane, or aspen t 1'1 t, or mca pacltate , as a oresa! , 1832, 13; 6 I, 

he shall appoint a guardian or guardians,' ,vith the powers hereinaf- ~4 ~fass. 222. 
ifi d D P,ck. 490. tel' spec e • 

SECT. '10. But whenever the selectmen, or tbe overseers of the Proceedings, 
poor of such . town, are the applicants, and it shall appear, thatthey ;~~~~ee:h~rse­
have given, at least, fourteen days notice thereof to the .person, oversecrs of~e 
concerning whom the application is made, by serving him with a ~~~ts~e appli­
copy of their application, the judge, if such person be present, or 
on such Jurther notice as he may think reasonable, if any, may 
appoint such guardian, if- he finds it proper, without any further 
inquisition. ' 

SECT,'ll. Whenever application· shall have been made, as pro- Copy ofappIi­
vided in section, seven, of this cha pteI', and notice shall have been illt~o~ iliY he 
issued thereon by the judge of probate, the applicants may cause ist':-r ~~de~d:r 
a copy of their application, and the order of court thereon, to be ~~~effecttbere­
filed in the registry of deeds for the county; and, if a guardian 182~, 51, ii 53. 

shall 'be appointed thereupon, all contracts, excepting for necessa- 3 PICk. 229. 

ries; and all gifts, sales or transfers of real or pei-sonal estate, made 
by the person who is [the] subject of such application, after the 
filing of the same as aforesaid, and before the' termination of the 
guardianship, shall be void; provided, that this section shall not be 
construed as adding, by implication, any thing to the validity of any 
such act by any such person, previously to the filing of such copy. 

SECT. 12. vVhen a guardian shall have been appointed under Respondents 
such application, the jud!Te shall make an allowance, to be paid bYd eXJ;!enses of his 

. ", 11 II' elence, a the guardian from the ward s . estate, or a reasonable expenses charge on his 
incurred by the ward in defending himself against the complaint. cstate. 

SECT. 13. vVhen such person shall reside on lands, not within Assess~rs of 
any incorporated town all acts authorized to be' done by the select- pIan~atlOns au-, ili=~~_ 
men, respecting the guardianship of such person, shall and may be lectuIen. 
done by the assessors of the district or tract, if it be an organ-
ized plantation in the same county. . -

. SECT. 14. Guardians, appointed under the provisions of said Authority and 
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CHAP. UO. seventh section, shall have the custody of the person _of their wards, 

duty of iruard-
ian. .... 
1321, 51, ~ 49, 
53. • 
5 Mass. 427. 

if such \-\'ards reside within the stat~, excepting so far 3f the court 
of probate, from time to time, may otherwise order. And it, shall 
be the duty of every guardian appointed over any person for gam­
ing, idleness, drinking or debauchery, to -inculcate habits 9f sobri­
ety and industry in his ward, and, whel) of sufficient health aud 
strength, with the approbation of the judge of probate, he may bin'd 
out his ward to labor, not exceeding six months at -anyone time, or 
~inploy him in his owu service;, giving credit for his earnings, or 
such sum as he may receive therefor. . - ", 

His bond. SECT. 15. Every guardian, appointed for minors or other pel:­
~~:1, 51, § ,[u, sons, under the provisions of this ohapter, shall give bond to the 
1830,470, § 11. judo-e of probate, in such sum, and with such sur~ty' or sureties, 
1839 13 Ii I .0 ~ h' I . h . d .. h II d' . d' -, , . i'esJdent Wit III t liS state; as t e JU ge s a accept, con ItlOne as 

Estate of the 
ward, to be ap­
praised. 
1821,51, § 47. 
1830,470, § 3, 
II. 
]832,13, §,l. 

follows:', . : -
First. For the faithful discharge of hi!, h'ust ; , 
Secondly. To render a true and perfect inventoiy of the estate, 

property and effects of his ward, as appraised by three persons, 
under oath, to be" appointed by the jndge of probate, within the 
time limited, by law; 

Thirdly. ,To render a just and true account of his guardianship, 
. as often as, and whenever, by law required; 

Fourthly. At the expiration of his trust, to pay and deliv,er 
over all moneys and property, which, on a final- and just settlement 
of his accounts, shall appear to be remaining in his hands. 

SECT. 16. On the appointment of every guardian, under any 
of the foregoing pr<;>visions, the judge of probate may appoint three 
suitable disinterested persons to appraise the estate of the ward, in 
like mann'er, as estates under administration, may be appraised, as 
is mentioned i]1 chapter,~ one hundred and six, sections, twenty three 
and twenty four; and the guardian shall return the inventory; under 
oath, within such time as the judge, in his warrant to the appaisers, 
shall direct, if the ward be a minor, and in all other cases, ,Vithin 
three months after the appointment of the guardian. 

Proceedings on SECT. 17. Upon complaint made to,the judge of probate, by 
suspicion of.' d' b h d b di 1 . embezzlement any guar lan, or y t e war ; or y' any cre tor, or ot ier person 
of the waid's interested in his estate, 01'- by any person haVing claims thereto in 
property. h . h' . , d f h 
1821,51, § 50. expectancy, as ell' or ot_ erWlse, agamst anyone suspecte 0 av-
1832,13, § 2. ing concealed, embezzled or conveyed away any of the money, 

goods or effects of the ward, the judge may cite and exarninesuch 
susp'ected person; and proceed with him as to such charge, ,in' the 
same manner, as is provided respecting persons; suspected of con­
cealing or embezzling the effects of a deceased testator or intestate. 

PUllis~mentof. SECT. 18. If any guardian, having the charge lJ,ndcustody of 
guardmnforem-. b'll b d'd f d b bezzlement.· any money, I, note, on, eVl ence 0 . e t, or any property, 
1825,315, § 8. whatever, belonging to his ward, shall, in violation' of his trust, 

Guardian's du-
ty. 
1821, 51, ~ 51. 
18 Pick. i. 

embezzle the same, or fraudulently convert the same to his own 
use, he shall be punished by fine, not exceeding five thousand dol­
lars, or confinement to hard labor for a term, not exeeding ten years" 
or hoth, according to the circumstances of the offence: 

SECT. 19. The guardian, appointed under the provisions of this 
chapter, shall manage the estate of his ward, frugally and without 
waste, and apply the income and profits thereof, so far as may 'be: 
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nec~ssary, for the comfortable <lnd suitable maintenance of the ward CHAP. 110. 
and his family, if there .be any; an.d, if the income ancl profits be 
unsuffipient for that purpose, then from the principal; and, when-
ever any a-..;:igency, by law authorizing a sale of any real estate of 
the ward, shall occur, the gu<lrdian shall apply to some proper court 
for a license to sell the same, and shall arPly the proceeds to the 
purposes contemplated by his license. 

SECT. 20. Every such guardian shall pay aU just debts, due From what 
ll'om the ward, out of his person.al estate, so. far as it may prove ~(,-n;~i~~btsmay 
sufficient;'~vithout 'disposing of effects, necessary for the use and 13:!1, 51;9 51. 

r. f 1 d d h' r. 'l'f d . f d fi . 14 Mass. 207. comlort 0 t 1e war an IS, laml y, I : any; an ,1D: case 0 e clCncy 21 Pick. 36. 

thereof, then out of the real estate,. as provided in chapter, one 
. hundred and twelve. 

SECT. 21. Such guardian shall also settle all accounts. of the Settlement of 
d 'd' d dr.' 'd '. 11 d b d 1 • the ward's ac-war ,an eman ,sue lor, an recel·ve <l e ts, ue to lIln, or counts. Guard~ 

may, with the approbati,on of .the judge of probate, compound for' ian It? appea: 
h d .' 'di h h' d b h for nmmsUlts. t e same, an. give a. sc arge to. tee tor. upon suc terms; as 1821,51, § 5L 

the.judge of probate may authorize; and he. shall appear for and· 
represent his ward in all legal suits and proceedings, unless· where 
another person is appointed for that purpose, as guardian or'next 
friend. Guardian's pow-

SECT.' 22. The guardian. may. join in; and assent to,. a partition ers,inreference 
f h 1 f 1 . d' 11 . " ii . . to real estate, 

o t e rea estate o· 115. war , elt er. upon a petItIOn or partitIOn! or in special cases. 
ot4er legal process.; .and he may assIgn and set out dower.in the 2 PICk. 382. 

said estate, to any wido\ventitled tber.eto, and may appoint an. ap,. , 
praiser. of r.eal estate on. any execution, either: against, or in favor. 
of hisw:an:l. ." Sales, and in-

SEC~' 23~ Any: judge of probate, in his county, on the appli- YJiesdstmebn~s °df 
. . f 'di f .' d' h . un, ,or er callIon 0 a. guar an, or: 0 any •. person IDter.este ill t e. estate, of oftbe judge. 

arnr wiard, after notice to all other persons interested, may' authorize 1821,51. ii 56. 

or I:equii'e the gUilrdian, to sell or transfei' any siock in! the public 
funds, or other personal property, held by. him, as. guardian} and to 
invest the. proceeds of: such sale;. an.cl also. all ~ther. moneys in, his 
hands, in I'eal estate, or in any· other: mariner, that sball. be most for 
the interest- of-all concerned~; and the judge may make such. further 
ordel', and give such directions, aStthe, case may require,. for man,.. 
aging, investing,. and disposing of the effects. in the hands. of. the: 
guardian, or for buying. in- allY particular estate,orrremainder,.or 
reversion, or m.ortgage, 01'_ other incumbxance, upon. any real, estate 
belonging:, to. the, ward. . Married wo- . 

S~CT: 24. ~o married: '.v;oman, during heI1COver~:'e, shall be~e;:.dia~~;t~~re 
appomte9; guardmn of any millOI'. or otherper.son; and, d,any:' female·l~usban<)~,.in 
guardian. be married after any such appointmentl her .. authoritY', as:~'if~lt 5~"r;:;:: 
such, shall cease; neither shall her husband: become guardian in, " .. 
her right.. Of the removal 

S 95 Th . d 'f b t di' d' f of guardians ' ECT. ~ . e JU g>o;l 0, pro a e mqy smlss any guar Jan 0 1821,51, § 55. 

a minor 01' other person, whenever it shall appear necessary, or on 
the request of such guardian, and, ~f the case require it, appoint 
another gum'dim in his place'; provided, that the judge, previously 
to any such removal, except by request of the guardian, shan give 
fourteen qays notice to such guardian, to appear and shew cause to 
the contrary. 
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CH.A.P. 1l0. SECT. 26. On the marriage of any female ward; under the age 
Guardianship of twenty one years, the authority of her guardian, as such,shitll 
over female 
minors ceases, cease. 
on marriage of SECT. 27. Every guardian shall render and settle his account 
wards. with the J' ud!!:e of p'robate,.at least once in three years, and as much 
Guardians to ~' 
settle with oftener, as the jupge may cite him for that purpose. 
judge! atthrleast SECT. 28. On necrlect or refusal to settle his a6count, as afore-
once lfi ee 'd h . h°all 1 h b k 1 d' . years. sal ,suc guardIan s )e deemed to ave ro en t le 'con ItlOn 
~8~~,:i27 § 10. of, his bond, and shall be "liable to be removed therefoi', notwith­
Co~:e~ue~ces standing the ward may be indebt~d to him; and he shall also forfeit 
of neglect of all allowance for his personal service, ~nless it appear to the judge, 
such duty. h h I £. k 'h "d bl 'd 1830, HO, § 10, t at suc neg ect arose rom SIC ness or ot er unavOi a e 'aCCI ent. , 
i ~~s:~l~G86. SECT. 29. . On the settlement of eV81Y. guardianship a~count," 
On s~ttlement except when mtended, as a final one, the Judge shall examme the 
bo,!d ~o be ex- ' bond of the guardian, and jf it be found insufficient, either in amount, 
ammed, 'h 'bili' f h 'h h ll' d 1830,470, Ii 10. or m t e responsl ty 9 ·t e sureties, .e s a reqUire a new 'an 
4lYIass.106. sufficient one.. Should such bond not be given, as required, the 

guardian shall be removed and a new OI;te appointed in his place. 
Accounts by SECT. 30. 'When an account is rendered by two or more joint 
~,~o or mo~e guardians the J' udcre of probate may in' his discretion allow the 
JOlDt guardians.' '0 ',' 

same upon the oath of anyone of them. 
Disabilities ,of ,SECT. 31., Whenever a person above the age of twenty one 
persons over r: ifi d' h' h hall h h d d twenty one .years, lor any cause spec e m t IS C apter, s ave a a guar-
years of age, ian, appointed over him by any judge of probate, he shall be 
when under d d' bl f d' , f I' , h' h b' guardianship. eeme mcapa e 0 Isposmg 0 liS property ot erWlSe t an y 
~2ii!!: M~' his. last will, or of making a~y cont;act, until other\Vis~ adj?dged 
18 Pick. 115. by the court of probate, notWlthstanding the death or resignatIOn or 

removal of the guardian; and in such case a new guardian may be 
appointed, without further intervention· from the selectmen. When,.. 
ever, on application of any such person or otherwise, the judge 
shall find, that such guardian is no longer 'necessary, he shall order 
the prop~rty of the ward, remaining undisposed of, to be restored 
to him, 'excepting such legal compensation, as the guardian is author­
ized by law to receive for his serviyes. 

Guardianship of SECT. 32. The guardianship, which shall be first lawfully granted 
fh~s3~~~e~~aO:t_ o~ any person, residi~g .without the state, shall extend t? a~ t?e 
ed in one COUD- estate of the ward wlthm the same; and shall exclude the JUl1S­
!k~~IY, for the diction ~fthe probate court in every other county. 
Guardians ap- SECT.' 33. Nothing, contained in this chapter, shall impair or 
'~~~~t;~~:~: al- ~ffe~t tbe power of any cou;t of com~on law, probate. court, or 
!owe~ by courts Jllstlce of the peace, to appOint a guardian -to ·defend the mterests of 
~np.Ul: 2~Jaw. any minor, or other incapacitated person, in any suit pending in such 
2BO;c ... ' court, nor their power'to allow or appoint any person, as next friend 
8PiCkDa2 f h' .. d ' • . 0 suc mmor ,or mcapacltate 'person, to commence,' prosecute, or 

defend any suit in his behalf. 

'. 
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