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CHAP 9..,.

Undevised -
property, how
appropriated,

WrLLs - . : [TITLE vu’

of the property received by him from the ‘estate -of ‘the. deceased

and if. any one of ‘the persons, so liable; shall die- yithout hawnrr .

paid his proportion of such debt, his executors and- admunstrafors
shall be liable therefor, in like manner, as though it had been his
proper debt, to the- extent of whlch he Would have been liable, if
livin :

SECT. 22, When any part ‘of the real estate of a testator shall
descend to his heirs, not having been devised or d1sposed of by his
will, and his personal estate shall be insufficient for the payment of

. his debts, the undivided real estate shall be ﬁrst chargeable- Wlth,

the debts, in exoneratlon, as fir as it will go, of tlie real:éstate

- devised, unless it shall appear from the will; that a different arrange-

Meaning of the
words, & real .
estate T

Questionsunder -

this chapter,
how decided.

testator : in which case, they shall be apphed for the purpose, accmd-

ment of his assets for the payment of his_debts was made by the’

ing to the provisions of the will. V
Sect. 23. "The Wolds “real estate as used in th]S chapter

1nclude lands, tenements, and he1ed1taments, and all 1'whts to, and -

interests therein, which by law are devisable.: S
Sect. 24, All ‘cases arising under this chapter, firk whlch deV1-
sees or legatees may be 1equ1red to contubute, to 'make up.the

- share of any child of the testator, or of the issue of any such'child,

Effect of pro-
bate of a will.
16 Mass. 433.

Construction of

devises.

or, in which contubutron is to be made among devisees, legatees and

heirs, or any. of them, may be declded in.an action at law, when -

the case is such as to allow it ; or may be hea1d and’ determmed in

the probate court, allowing an appeal to the supreme court of -pro- -

bate, as in other cases ; or may be originally brought and ﬁna]ly
determrned in the supleme JUdlCI‘al court as a cou1t of equrty ‘]urls-y
diction.

Seer. 25. No- Wﬂl shall be eﬁ'ectual to pass real or personal
estate, unless. 1t shall have -been duly proved and’ allowed in-the

_probate court ; ‘and .the probate of such wﬂl sha]l be concluswe, as '

to-the due executron theresf.”

~shall be.construed to convey all-the “estate of the. dewsor therem,
which he could lawfully devise, unlecs: it shall clearly appear by~
the WIH that ‘the devrsor mtended to convey a ]ess estate. -

~ CHAPTER 93.
. oF TITLE BY DESCENT.

Sect. 1. How Iands of an intestate descend SECT 9 10. To he consxdered pzu't of the :

-2, Degrees, how computed.. - . . estate. - B
3. Heirship .of an illegitimate child. 11. Effect, Jf it exceed the chlld’
4. Descent of his property.. - N share. o .
5. Descent of estate of an alien, af-} 12 Effect upon drstnbutxon ofren.l or

- terwards naturalized. L personn.l estate. R
. -6. Provision, if he dre, after filing h.ls " 13.-If such heir die, how advzmcement‘
* intention, e . is to be reckoue
7. Certain property, not'to escheat.’| 14, Tenancy by curtesy or dower, not
8. 'What is an advancement.: - . - affected.

“SeoT. 26. EVGIY deVlS& of land, in any wdl hereafter made,'_‘
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SEcr. 15.. Howpersonal estate shall descend. S}:c'r 19. If no L.md:ed S Cuar. 93.
.16, Personal estate of a ma.rned wo-| - . .20. 1fno hisband, \Vldownorlund:ed ————
---IDan. 21. Debt due from an -heir, to be a
17 Ifmtestate leave w1dow and issue.| . - " 'lien on the heir’s share. -
'18 Ifno lssue. e e S ‘92, Proceedmﬂ's in such: case.

SECTION 1. When any pelson sha]l dle, selzed of any lands, How lands of
tenements or hereditaments, ‘or any right thereto, or entitled to any- 20 intestate de-
interest therein;.in fee sunple or for’ the life of ‘another, . not having 1821, 33, § 117,
lawfully devised. the - same;. the same sha]l descend sub_]ect to his'
debts, in the’ followmo‘ manner-: : -

- First. - In equal shares to-his chl]dlen, and to the lawﬁJl issue of Children.
any deceased child, by right of- representation “and, “when there is
no child of the intestate at the time: of. his death; h1s _estate:shall
descend t6 all his lieneal descendants, and if they-are all in the:
same degree of kindred to the:intestate, they shall share ‘the estate -
equa]ly ; otherw1se they shall take accordlng to the r]ght of 1epre-
sentation. "

. Secondly. 1f he shall have no’ 1ssue, hls estate sha]l descend Father.
to his father. ST

Thar cll‘z/‘ If he shall leave no issue nor father, his estate shall ‘Brothers and
descend in equal'shares to his brothers and sisters, and to the chil- sisters, andmo
dred of any deceased brother or sister, by right of representation ; 3 Mass. 1390
provided, if ‘he shall leave a ‘mother also, she shall take an equal 141\[215,513 300.
share with his brothers and sistérs.

Fourthly. - If the intestate shall leave no 1ssue, n01 fathel and’ Mother
no brother or slstel, hvmo at his- death, his' estate shiall descend :
to ‘his “mother, to the exc]usmn ‘of the" issue; if - any, of deceased '
brothers and sisters. .- .- '

Fifthly. - If thei intestate shall leave no Jssue, nor fathel mothel Nest of kiu.
brother or sister, his estate shall “descend to his  next of kin_in -
equal degrée; excepting when there are two or more collateral -

“kindred in equal degree, but claiming ‘through ~different ancestors, - . -
those who claim through the nearest ancestor shall ‘be pleferred to
those claiming under an ancestor more Temote. .

“Sixthly. Provided however, that if any person shall dle, leavmg Proviso.
several children, orleaving one child, and the issue of one or more -
others, and any such surviving child shall die under age, not having
been married, all the estate, which came to the deceased child, by
inheritance from such deceased parent, shall descend in equal shares’
to the other children.of the same parent, and to the issue- of: such:
other children, who shall have:died, by way of representation ; and
prowded also, ‘that When the issue or next of kin to-the intestate.
child, to whom the estate came by inheritance : from -his” father, as
above stated, are all i in the same degree of kindred; they shall share
the said estate equally ; othelmse, they shall taLe accor dmg to the
11«rht of 1ep1esentat10n SN e

Seventhlz If the intestate shall leave no kmdxed hJS estate Escheat
shall escheat to the state. - - - 8 Pick. 247

-Secr. 2. The degrees of lundred shall he computed accordlng Degrees, how
to, the rules of the civil law ; and-the kindred of the -half blood ‘;;;;;Pf;d“ 1.
shall Ainherit equally - Wlth those of the whole b]ood in the same -
eegree. e
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Cﬁar. 93.

Heirship of an
illegitimate
child.

1838, 338.

Descent of his
property. .
1858, 338.

4 Pick, 93.

DPescent of es- -

tate of an aliem,
afterwards nat-
wralized. .
1834, 105, § 1.

TITLE. BY DESCENT. - [TITLE VIL

Secr. 3. Every llegitimate child shall be considered; as-an heir-
of the person, :who: shall in writing, signed in the presence of a
competent witness, have acknowledged himself to be the. father of

“such child, and- shall, in all cases; be considered as heir-of his

mother, and shall inherit his or her ‘estate, in whole or in part;-as
the case may be, in the same manner as if he:had been born in

‘lawful wedlock ; but -he shall not be allowed to-claim, as represent=

ing his father or mother, ‘any part of the estate of his or her kin-
dred either lineal or collateral ; unless, before his-deatb, his parents

shall have intermarried and had other chrldlen, and his father, after

sach marriage, shall have acknowledged him as aforesaid, or adopted

him into his family; in which case, such-child and all the legitimate.

children shall be considered as blOtl]eI‘a and ‘sisters, and, on the death

of - either -of . them; -intestate -and: without. issne, th'e' others. shall

mherit his estate, and he theis, as p10V1ded in the first “section of -
this chapter, in like manner as if-all the ‘children had been legiti~

mate ; saving to the father and mother, respectlvely, their rights in

the. estates of all the said children, as provided in the first: sectlon,

in like manner as if all had been legitimate. <

- Seer. 4. K any illegitimate child shall die mtestate, ‘without -
Iawful issue,.his estate shall descend to his mother, or, 1q case, of her
decease;’ to her heirs dt law. :

Sect. 5. Any alien, who has pt}rchased real eatate and aftel—
wards hecome naturalized, shall have power to hold the same-in fee;
if ‘no claim:shall have been"mterposed by the state, previous- to- lns’
naturalization ; and, in case he should make no. disposition of it i

. his life time, on his: dymg seized thereof, or of any right or interest,
. therein or thereto, the same shall descend to his heus, sabject to l]lS

Provision, if he

. die after filing

his intention.

-1834, 105, § 2.

-

* Certain proper-

ty not to es-
cheat.
1834, 105, § 3.

“What is an ad-

vancement.
1821, 51, § 40.
2 Pick. 337.
3 Pick, 450.

4 Pick. 21.

22 Pick. 508.

To be consider-
ed part of the
estate.

1821, 51, § 40.

Same subject.
1821, 51, § 40.

debts, in like manber as if he were a native born citizen.. - .~
“Szor. 6. - Any alien; who shall have filed, in any court of recmd
a declaration of his intention .to :become a citizen. of the.United
States, and shall die before:the expiration of. three years, if- during.-
that time he shall have become seized and possessed of any real estate,
the same shall descend to his heirs; or follow the- dlsposmon thereof
in his will, in like manner, as if he were a native citizen. . © - .
Sker. 7. No title or claim of any citizen of this:state,  who was
in actual possession of any lands, on or before the first day of Jan-
uary, eighteen hundred.and thirty four, shall escheat or be defeated,
on account of the alienage of any person, thlough or from Whom
such title or claim shall have been-derived. =
Secr. 8. All gifts and- grants of real or personal estate. shall be
deemed to have heen made; in advaneement, to-a" child -or grand .
child, if they are: expressed in. such gift or grant to be so ‘made, or
charged by the intestate, in writing; asan advancement, or. acknowl- ‘
edged, in ‘writing, as such by the child or grand child. : :
Secr.. 9. Any real or personal estate, thus- given, by way of
advancement, to a child or grand child, shall -be considered as a
“part of the intestate’s estate; so far as it regards the division and
distribution. thereof, and shall be. taken by such child, towards hls

-share of 'the intestate’s estate.

Secr. 10. The value of the“estate advanced 1f expressed by
the intestate in his gift or charge, or in the acknowledgmeut of. the
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child or grand child, shall- be considered 'the Value, ‘to be allowed. in
the distribution of the estate ;- if' no value be so expressed then 1t
shall be estimated according o its value; when given.

Sect: 11.. If the arnount of the advancement shall exceed the
share of such child ‘or grand child, he shall be excluded.from any.

farther portion, in the. division and distribution of the estate ; but he -
and .

shall not be requrred to refund any part of such advancement
_ if 'the amount so received shall be less than his- share, he shall be
entitled to as much more as will make all the shares equal. -

Sect: 12. . If- any - such advancement shall be made in’ real
estate, the value thereof ‘shall; for’ the purposes’ of the. preceding
section; be. Considered as part ‘of the real estate to be d1v1dec] 7 and
if it be in, personal estate, it'shall be considered as. part of the per-
sonal estate ; and if; in either case, it shall exceed the share. of real

381
CHAP 93. -

Effect; if it ex-
ceed the child’s
share. -

Effect upon dis-
tribution of real
or personal es-
tate,

.or personal estate respectlvely, that would -have come to the party '

so advanced, he shall ot refund any part of it, but shall receive so

much less out of the other part c of the estate; as will make his whole

share equal’ to those of the other helrs, who are-in the same degree‘
‘with him.. -

~"Secr. 13+ If any chlld or grand chlld 50 advanced shall d1e
before the intestate, leaving issue; the advancement shall ‘be taken
into consideration in the division and distribution. of the estate ; and
the amount thereof shall be allowed accor dingly by the representa-
_tives of the heir-so advanced; as so much_ received towards their
share of the estate, in hke manner. as 1f the advancement had been
made dtrectly to them..

- Secr. 14. Nothing. contamed n thrs chapter shall aﬂ'ect the‘

title of: a husband, as tenant by the curtesy, nor that of the \Vldow,
as tenant in dower.

-Sect. 15. - When any person shall die possessed of any personal
estate, or right or interest therein, not lawfully disposed of by his
will; the same, after - allowing to the widow, if any, her swearing.
appa1el according - to the degree and. estate of her husband, and
such further necessaries; as the judge of probate shall order, havmg'
1ega1d to the state ‘of the family, and also such sum, when she
rejects the provision made for her in her husband’s will, as may be
allowed to her according to the eighteenth section .of chapter, one
hundred and eight, shall first be apphed to-the payment of the debts
of the -intestate, and the charges of his funeral, and settlement of
his estate ;:and ‘the residue shall be distrihuted to the same persons,
in the same proportion, to whom the real estate shall descend, but
subject however to the provisions contained in the following sections.

Secr. 16. -If the intestate were a married woman, the husband
shall be entltled to the \vhole of such re51due. - S

SecT. 17 I the mtestate leave a WldOW and 1ssue, the WldoW
~sha11 be entltled to one thlrd part of said re51due.

SECT 18 Ifhe leave no issue, then she sha]l be enmled to one
. half part thereof.

Secr. 19." If he leave no kmdred the w1dow shall be enntled
to the whole of said residue.

If such heir dxe,

‘how advance-

ment is to be
reckoned, .

Tenancy by
curtesy or dow-
er, not affected.
1821, 38, § 18.

How persona.l
estate shall'de-
scend. - -

1821, 38, § 19.

Personal estate
of @ married
Wwoman,

1821, 38, § 19.

If intestate
leave widow -
and issue.
1821, 38, § 19.
1 Pick. 157.
Ifno issue.’
1821, 38, § 19.

If no kindred.
1821, 38, § 19.
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Cuapr. 93.  Sger. 20. If tliere be no husband WldOW nor 1c1nd1ed of- the
Tfno hsband, Lntestate, the whole shall escheat to the state. - - : ‘
:indg“ norkin- ~ Sger. 21, When any . person- shall die intestate; \vhose estate
© 1821, 38, § 19.° shall not be mso]vent and any heir,.to-whom-a share of such- estate,
Debt due from Whether real or personal, by law descends; was indebted to the
i’;é‘i’;’éfebe ® intestate.at the time of his-decease, in such  case the-debt; so.due,
beirs share.  shall be and remain a lien upon such: share until -the debt shall be -
paid ; “which hen shall have puonty to 'Lny attachment on sald
share. . Lo
Proceedingsin - SECT. 22 The admm15t1ato1 on- such estate ‘may- 1'eahze the
such case. benefit of such lien on -the. descended share ‘6f such heu', by an”
attachment " of the saime in"a suit, ‘brought within tivo years after
the. grant of administration, for. tlie recovery of the debt; and a levy
. and satisfaction- of the execution issued on. the’ Judgment in_such
suit, within ‘thirty days after such judgment ;- and, in sich action, if
the heu has any claim against the estate; he shall file the same. by
way of set off; or, if- the heir should claim to be-a creditor of the
estate, and shall bung his action for the recovery of the same
against the administrator within said two years, then the: adn:un]s—'
trator may:file the claim’ of the intestate against such hieir; by way.
* of set off; ‘and in this manner both claJms shall be settled and the
balance be estabhshed :

Ik

CHAPTER 94 .
‘OF TITLE TO REAL ESTATE TAJ.CE.N BY EXECUTIO‘T

SECT 1,2 What 1nterests in: real estate SECT..’-ZE When eredltormaywmvethelet'y.

may he levied upon. - . < 23, Creditor may. have scire’ facms, if
.3. Exception-of burying g-ronnd - oo title fails . E
4, 5, 6. Levy of" executmn, and ap-j 24. Form'of officer’s return
praisal.’ . ... 25, When debtor mayredeem
7. Appr:users’ certlﬁc:lte to descnbe . 26. Mode of deciding the sum due. )
_ “the estate, - e Remedy, if credltor W111 not re-.
-8. Hoiv- apprzused if in” several pf.u'— s -~ lease.
cels. - - - a8l Eqmty process, to nd_]ust cl:ums ’
9. Majority of appraisers to declde .29, Costs in such cases.
10.. What shall pass by the levy . 30, Proceed.mrrs, When levyis on rents
- 11. Levy on property held in com» ) - and’ proﬁts :
© . mom. . e -31. Mode of - settmg off land under
12. Levy on land,wh;ch cannotbeset| morto'.lge D
oo ' off by metes and bounds. 1.~ . 32. Remedy, if mortgage was ln.rger
R ER 13, Levy on mills and privileges. : 7. ;i . than was estimated.
' -14. Levy on a life estate. . _ "~ 33. Time of redemptton Remedy, if
15. Levy on la.nd under.a lease. - dehtor-pay the mortgage. - :
'16. Levy on pait of d reversion. =~ - 34. Mortgages; :lnd lands: of ha.nks
17. Delivery of seizin and. possession.| -~ % .." ‘and-other corpofations; ‘may - he'
18. Same, when levy is on a right of sold on execution. - :
‘entry, .. Proceedings, when, the| _ .35, No conveyance or assignment by
debt has been assigned. - ‘ . the corpornnon, to he vahd nﬁer‘
19. Return, and record of evecution] . seizmre. 7.’
and levy o -7 36, Sale of possessory mterests or
20, 21. Effect, if not recorded. © - : eqmtxes of redemptwn RN
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