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CHAP. 84. 

CIVIL RIGHTS AND RElIrEDII~S. 

TITLE NINE. 
I 

Civil Rights and Remedies. 

CHAr. 84. Commencement of civil actions; indorsement and service of 
writs; attachment of property; arrests; limitations of 
personal actions. 

85· Proceedings in civil actions in court. 
86. Municipal and police courts, trial justices, their jurisdiction 

and proceedings in civil actions. 
87. Levy of executions on personal property. 
88. Bail in civil actions. 
89. Trustee process. 
90. Actions by or against executors and administrators. 
91. Partition of real estate by the Sl1preme judicial court. 
92. Petitions and actions of review. 
93. Mortgages of real estate. 
94. Mortgages of personal property. Liens, and their .enforce

ment. 
95. Right of erecting mills and mill-dams; flowing lands; divert

ing water for supply of mills; and rnode of obtaining 
damages. Protection of ways from overflow. Inspection 
of dams and reservoirs. 

96 .. Inquests of office, and informations for intrusion. 
97. Forcible entry and detainer. Tenancies. 
98. Waste and trespass on real estate. 
99. Replevin of beasts and chattels. 

100. Bastard children and their maintenance. 
101. Personal property forfeited. Lost goods and stray beasts; 

proceedings thereon. 
102. Habeas corpus. 
103. Vi rit of audita querela. 
104. Vhit for replevying a person. 
105. vVrits of error, certiorari and mandamus. 
106. Actions of dower. 
107. Real actions. 
108. Limitation of real actions, and rights of entry. 
109. The selection and service of jurors. 
IIO. Depositions. 
II 1. Reference of disputes by consent of parties. 
112. Timber and cord-,Yood; how disposed of, in certain cases. 
113. Commissioners to take acknowledgment of deeds and other 

contracts, and depositions in other states. 
II4. Prevention of frauds and perjuries in contracts, and actions 

founded thereon. 
I IS. Relief of poor debtors. 



CIVIL ACTIONS. WRITS. 

CHAPTER 84. 

COMMENCEME;NT OF CIVIL ACTIONS; INDORSE;?vlE;NT AND SERVICE OF WRI'l'S; 

A'l'TACHMENT OF PROPERTY; ARRE;S'l'S; Lll\U'l'ATIONS OF PE;RSONAL ACTIONS. 

J<'ORMS AND REQUISITES OF WRITS. 

SE;C. 1. The forms of writs in civil actions remain as established; but 
the supreme judicial court, by general rules, may make such alterations 
therein, for all courts, as changes in the law or other causes require. 

SEC. 2. All civil actions, except scire facias and other special writs, 
shall be commenced by original writs; which, in the sl1preme judic:ial 
court, may be issued by the clerk in term time or vacation, and framed 
to attach the goods and estate of the defendant, and for want thereof to 
take the body, or as an original summons, with or without an order Ito 
attach goods and estate; and in actions against corporations and in other 
cases where goods or estate are attached, and the defendant is not liable 
to arrest, the writ and summons may be combined in one. A writ issued 
by the clerk of any county, may be made returnable in any other county 
in which the action might be legally brought. (a) 

SE;c. 3. W"rits issued by a trial justice, or judge of a municipal or 
police court, shall be signed by him, or by the clerk or recorder of such 
court, and sealed. 

SEC. 4. All writs of scire facias may contain a direction to the officer 
serving them, to attach the property of the defendants and to arrest their 
bodies, when liable to arrest, as in writs of attachment. 

SEC. 5. vVhen the name of a defendant is not known to the plaintiff, 
the writ may issue against him by an assumed name; and if duly served, 
it shall not be abated for that cause, but may be amended on such terms 
as the court orders. 

INDORSEMENT OF WRITS. 

SE;C. 6. Every writ original, or scire facias, of error, of audita querela, 
petition for writ of certiorari, for review, or for partition, and bill in 
equity shall, when the plaintiff, petitionel' or complainant is not an inhabi
tant of the state, upon motion filed in court at the first ter111, as of course, 
be indorsed by some sufficient inhabitant of the state, or security for costs 
furnished by deposit in court, in such amount as the court shall direct; 
and if pending such suit the plaintiff, petitioner or complainant removes 
from the state, such an indorser shall be procured or security for costs 
furnished on motion of the defendant or other party to the suit; but if 
one of such plaintiffs, petitioners or complainants is an inhabitant of the 
state, no indorser or security shall be required except by special order of 
court. (b) 

SEC. 7. In case of avoidance or inability of the plaintiff or petitioner, 
the indorser is liable, in an action on the case, brought within one year 
after the original judgment, in the court in which it was rendered, to pay 
all costs recovered against the plaintiff. A return upon the execution by 
an officer of the county, where the indorser lives, that he has demanded 

(a) 12 Me., 196; 34 Me., 10; 39 Me., 142, 503; 60 Me., 352; 63 Me., 
30; 66 Me., 251; 71 Me., 28, 406; 81 j'vle., 291; 87 Me., 436. 

(b) 3 Me., 28, 217; 10 Me., 46; 38 Me., 460; 39 Me., 132; 43 Me., 178; 
51 Me., 479; 56 Me., 147; 72 1vle., 374; 76 Me., 599; 79 Me., 51; 81 Me., 
291; 92 Me., 247. 
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F'orms ot 
'vrits renlain 
until changed 
by court. 
R. S., c. 83, § 1. 
62 Me., 165. 
Actions to be 
COllllllE'llCed 
by original 
'vrit.!:!, issued 
by clerk, and 
to be capias 
and attach
ment, or 
original 
SUll11110ns. 
R. S., c. 83. § 2. 
See c. 80, § 5. 

Justice writs. 
R. S., c. 83, § 3. 
See c. 86, § 7. 

Attachment 
and J arrest on 
scire facias. 
R. S., c. 83, § 4. 
71 Me., 406. 
Unkno,vn 
defendant 
may be sued 
byassumcd 
nalne. 
R. S., c. 83, § 5. 

"Vhen writ 
petition or 
bill, must be 
indorsed. 
R. S., c. 83, § 6. 

LiabIlity of 
indorser; 
must b., sued 
within a 
year. 
R. S., c. 83, § 7. 



914 

CHAP. 84. 

Court may 
require l1e\v 
indol'S8l' or 
additional 
deposit. 
R. S., c. 83, § 

Personal and 
transitory 
actions, 
where to be 
comn1enced. 
R. S., c. 83, § 9. 
12 Me., 19. 
46 Me., 507. 
54 Me., 315. 
63 Me., 385. 
65 Me., 169. 

-transfer 
from one 
county to 
another. 

:';heriff's 
bond, where 
to be sued. 

CIVII, AC'f'IONS. 

of the indorser payment thereof, and that he has neglected to pay, or to 
show the officer personal property sufficient to satisfy the execution, or 
that he cannot find the indorser within his precinct, is conclusive evidence 
of his liability in the suit. (a) 

SEC. 8. If penJing such suit, petition or process, any such indorser or 
deposit becomes insufficient or such indorser removes fr0111 the state, the 
court may require a new and sufficient indorser or additional deposit, and 

8. by consent of the defendant the name of the original indorser may be 
struck out; and such new indorser shall be liable or such deposit holden 
for all costs from the beginning of the suit; and if such new indorser is 
not provided or security furnished within the time fixed by the court, the 
action shall be dismissed and the defendant shall recover his costs. 

AC'J'IONS, wHERB To BE BROUGHT. 

SEC. 9. Personal and transitory actions, except process of foreign 
attachment, and except as provided in the seven following sections, shall 
be brought, when the parties live in the state, in the county where any 
plaintiff or defendant lives; and when no plaintiff lives in the state, in 
the county where any defendant lives; and when not so brought, they 
shall, on motion or inspection by the court, be abated and the defendant 
allowed double costs. \IVhen the plaintiff and defendant live in different 
counties at the commencement of any such action, except process of 
foreign attachment, and during its pendency one party moves into the 
same county with the other, it may on motion of either, be transferred to 
the county where both then live, if the court thinks that justice will there
by be promoted; and be tried, as if originally commenced and entered 
therein. 

R. S., c. 83, § 10. 

SBc. 10. Actions on bonds given by sheriffs and coroners to the treas
urer of state, shall be brought in the county for which such sheriff or 
coroner is commissioned. 

Actions of 
debt on 
judgment. 
R. S" c. 83, § 11. 

Jurisdiction 
obtained by 
attachment. 
R. S. c. 83, § 12. 

Local and 
transitory 
actions, in 
which coun
ties, towns 
and other 
corporations 
are parties. 
where to be 
brought. 
R. S., c. 83, § 13. 
53 Me., 420. 
58 Me., 536. 

SEC. II. Actions of debt, founded on judgment rendered by any court 
of record in the state, may be brought in the cO,"1I1ty where it was ren
dered, or in the county in which either party thereto, or his executor or 
administrator, resides at the time of bringing the action. 

SEC. 12. In all actions commenced in any court proper to try them, 
jurisdiction shall be sustained, if goods, estate, effects or credits of any 
defendant are found within the state and attached on the original writ; 
and service shall be made as provided in section twenty-one. (b) 

SEC. 13. Local and transitory actions shall be commenced and tried as 
follows: vVhen both parties are counties, in any county adjoining either; 
when a county is plaintiff, if the defendant lives therein, in an adjoining 
county; if he does not live therein, in the county in which he does live; 
when a county is defendant, if the plaintiff lives therein, in that county or 
in an adjoining county; if he does not live therein, in that county or in 
that in which he does live; ,vhen a corporation is one party and a county 
the other, in any adjoining county; when both parties are towns, parishes 
or school districts, in the county in which either is situated; when one 
party is a town, parish or schooi district, and the other some corporation 
or natural person, in the county in which either of the parties is situated 
or lives; but all actions against towns, for damages by reason of defects 
in highways, shall be brought and tried in the county in which the town 
is situated. All other corporations may sue ant! be sued in the county in 

.( a) 1I Me., 445, 467, 492; IS Me., 67; 16 Me., 20; 20 IVle., 388 ;24 
Me., 228, 241, 355; 26 Me., 42; 39 Me., 132 ; 43 IVle., 177; 47 IVle., 341 ; 78 
Me., 166. 

(b) 58 Me., 301; 65 Me., 254; 6R Me., 272; 89 IVle., 177; 99 IVle., 422. 



CIVIL ACTIONS. SERVICE. 

which they have an established place of business, or in which the plaintifi 
or defendant, if a natural person, lives. 

SEC. 14. vVhen a forfeiture is recoverable in a civil action, it shall be 
brought in the county in which the offense was committed, unless a dif
ferent provision is made in the statute imposing it; and if on trial it does 
not appear that it was committed in the county where the action was 
brought, the verdict shall be in favor of the defendant. 

SEC. IS. An action in behalf of the state to enforce the collection of 
state taxes upon any corporation, or to recover of any person or corp or\!
tion monevs due the state, public funds or property belonging to the state, 
or the value thereof, may be brought in any county; proz'ided, that on 
motion of the defendant, any justice of the supreme judicial c~urt, hold
ing the term at which such action is returnable, may, for sufficient reasons 
shown, remove the same to the docket of said court in any other county 
for trial, and may upon such removal, award costs to the defendant for 
one term, to be paid by the treasurer of state on presentation of the cer
tificate of the amount thereof, from the clerk of courts of the county 
from which said action is transfencd. 

SEC. 16. An action against two or more defendants residing in dif
ferent counties, to be tried before a trial justice or municipal or police 
court, may be brought in the county where either resides; and the writ 
and execution shall be directed to and executed by the proper officers in 
each of such counties; but if there is only one defendant, such action shall 
be commenced in the county where he resides. 

SERVICE OF WRITS ON RESIDEN'l'S. 

SEC. 17. vVhen goods or estate are attached on either of said writs, a' 
separate summons, in form by law prescribed, shall be delivered to the 
defendant, or left at his dwelling-house or last and usual place of abode, 
fourteen days before the sitting of the court ·to which it is returnable, 
which is sufficient service. (a) 

SEC. 18. Where the process is by original summons, wherein the law 
does not require a separate SUll1l11ons to be left with the defendant, service 
by reading the writ or original summons to the defendant, or by giving 
him in hand, or leaving at his dwelling-house or ,,1st and usual place of 
abode, a certified copy thereof, fourteen days before it is returnable, is 
sufficient. 

SEC. 19. In suits against a county, the summons shall be served by 
leaving an attested copy thereof with one of the county commissioners or 
their clerk; against a town, parish, religious society or school district, 
with the clerk, or one of the selectmen or assessors, if there is any sllch 
officer; if not, with a member of such corporation; and against any other 
corporation, however created, with its president, clerk, cashier, treasurer, 
general agent or director; if there is no such officer or agent found 
within the county where such corporation is established, or where its 
records or papers are by la,v required to be kept, with any member there
of; and in all suits and proceedings at law or in equity against any foreign 
or alieri company or corporation established by the 1aws of any other 
state or country, and having a place of business within this state or doing 
business herein,service of the writ, bill, petition or other process is suffi
cient, if made by leaving an attested copy thereof with the president, 
clerk, cashier, treasurer, agent, director or attorney of such company or 
corporation, or by leaving such copy at the office or place of business of 
such company or corporation within this state; and in each case, it shall 
be so served thirty days before the return day thereof. 

(a) 16 Me., 370; 31 Me., 495; 37 Me., 5I ; 43 Me., 402; 59 Me., 291; 
69 Me., 343; 80 lVle., 408; 96 Me., 224; 101 Me., 346. 
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Actions for 
forfeitures, 
where to be 
brought. 
R. S., c. 83, § 14. 
81 Me., 462. 

Certain 
actions in 
behalf of the 
state may be 
brought in 
any county. 
R. S., c. 83, § 15. 
See c. 7, § U. 

c. 8, § 72. 

-proviso. 

Justice ac
tions, ,vhere 
brought and 
how served. 
R. S., c. 83, § 16. 
12 Me., 18. 
15 Me., 189. 
See c. 86, § 10. 

Service by 
separate 
SUlTIlllons .. 
R. S., c. 83, § 17. 
See c. 89, § 3. 

Original 
SUnllll0nS 
may he 
served by 
reading 
01' copy. 
R. S., c. 83, § 18. 
47 Me., 304. 

Service on 
county, town 
or other 
corporation, 
how made. 
R. S., c. 83, § 19. 
See c. 4, § S6; 

c. 53, § 39. 
16 Me., 372. 
47 Me., 304. 
67 Me., 490. 
71 Me., 360. 
n Me., 434. 

-service 
upon any 
foreIgn 
01' alien 
corporation, 
how made. 

-time of 
service. 
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Service all 
domestic 
corporation, 
,vhen no 
officer can 
be found. 
R. S., c. 83, § 20. 
See c. 11, § 19. 

c. 118, ~ 22. 

Service, how 
made on 
non-resident 
defendants. 
R. S., c. 83, § 21. 

-court may 
order notice. 

CIVIL ACTIONS. SERVICE. 

SEC. 20. vVhen no officer, general agent or member of a domestic cor
poration, can be found in the county in which the same is located, or 
in the county in which its last certificate of election of clerk was filed/ 
the officer having in his hands any process for service on such corpora
tion, may file a copy thereof, in the registry of deeds of the county in 
which such corporation was located, or in which its last certificate of 
election of clerk was filed, and make return of his doings, which service 
is sufficient to hold said corporation to answer to such process. 

SERVICE ON NON-REsmEN'l'S. 

SEC. 2I. If any defendant is nqt an inhabitant of the state, the writ 
may be served on him by leaving a summons or copy, as the case may be, 
with his tenant, agent or attorney in the state, fourteen days before the 
sitting of the court; and if his goods or estate are attached, and he has no 
such tenant, agent or attorney, after entry, the court in the county where 
the process is returnable, or before entry, the court in any county, may 
oreler notice to the defendant, or a justice thereof in vacation may make 
such order signed by him on the back of the process; and if it is complied 
with and proved, he shaIl answer to the suit. A trial justice or judge of 
a municipal or police court, may in like cases, order like notice on any 
process returnable or pending before him. (a) 

In actions SEC. 22. In actions by inhabitants of this state against insurance com-
against for- . bl' h 1 h eign insur- pa111es esta IS ec by any ot er state or country, on policies of insurance, 
;~~~e~~d signed or countersigned by agents in this state, on property or lives, or 
companies, against accidents in this state; and in such actions against express com-
~~~~i~ade. . panies so established, service is sufficient if 111acie on the person who 
R. S., c. 8

1
3, § 22. signed or countersigned such policies, or on any agent or attorney of 

f§'\o~, ~0'9. either such company, or if left at his last and usual place of abode thirty 

New service by 
special order. 
R. S., c. 83, § 23. 
1905, c. 61. 
58 Me., 301. 
75 Me., 462. 
77 Me., 402. 
101 Me., 346. 
106 Me., 11,1. 

What per
sonal property 
may be 
attached. 
R. S., c. 83, § 24. 
See § 64. 
75 Me., 450. 
84 Me., 276. 

days before the return day of the suit; but the court may, in any case, 
order further notice. 

HOW WANT OR DEFECT OF SERVICE MAY BE CURED. 

SEC. 23. vVhen the property of a defendant is attached on a writ, and 
no service is made on him before entry, or if service in any case is defec
tive for any cause, without fault of the plaintiff or his attorney, the court 
may order a new service, which, when made, is as effectual as if proper 
service had been made in the first instance; but no first order for service 
shaIl be made at any. other than the return term; and no subsequent order, 
if any person interested objects thereto unless for good cause shown. 

AT'rACHMENT of pERSONAL PROPERTy. 

SEC. 24. AIl goods and chattels may be attached and held as security 
to satisfy the judgment for damages and costs which the plaintiff may 
recover, except such as, from their nature and situation, have been con
sidered as exempt ~rom attachment according to the principles of the 
common law as adopted and practiced in the state, and such as are here-

(a) 6 Me., 219; 19 Me., 108; 36 Me., 303; 51 Me., 586; 54 Me., 380 ; 
55 Me., 552 ; 56 Me., 341; 58 Me., 30I; 65 Me., 253; 68 Me., 272; 81 Me., 
475; 89 Me., 177; 96 IVIe., 224; 99 Me., 424; 101 "Me., 347; 108 Me., 255· 

Note. Service of process on lowns whose charters have been repealed, c. 4, 
~ 86; on foreign corporations acting as trustee under mortg'ages made by 
domostic corpor,uions, c. 49, § 74; on foreign banl<ing corporations. c. 50, ~ 121, 
on foreign insurance companies, c. 51, ~ 108: on foreign surety, credit insurance 
or title insurance companies, c. 51, § 126; on foreign fraternal beneficiary asso
ciations, c. 51, § 162. 



CIVIl, ACTIONS. AT'l'ACHMEN'l'. 

after mentioned. Such personal property may be attached on writs issued 
by a trial justice, or judge of a police or municipal court in any county, 
when directed to the proper officer. 

SEC. 25. Personal property attached may be kept upon the premises 
where the same is found and the attaching officer may appoint a keeper 
thereof; but if the owner of said property or the occupant of said 
premises requests the officer, in writing, to remove said keeper, the officer 
shall remove the property attached or the keeper without unreasonable 
delay. If the defendant, in writing, requests the officer making the 
attachment to allow said property attached to remain upon the premises 
where found until he may give a bond dissolving said attachment, the 
officer shall not remove said property until the defendant has had a rea
sonable opportunity to give said bond. 

SEC. 26. vVhen hay in a barn, horses or neat cattle are attached, and 
are suffered to remain, by permission of the officer, in the defendant's 
possession on security given for their safe keeping and delivery to the 
officer, they are not subject to a second attachment to the prejudice of 
the first. (a) 

SEC. 27. \iVhen any personal property is attached which by reason of 
its bulk or other special cause cannot be immediately removed, the officer 
may within five days thereafter, file in the office of the clerk of the town 
in which the attachment is made, an attested copy of so much of his 
return on the writ, as relates to the attachment, with the value of the 
defendant's property which he is thereby commanded to attach, the names 
of the parties, the date of the writ, and the court to which it is return
able, and such attachment is as effectual and valid, as if the property had 
remained in his possession and custody. The clerk shall receive the copy, 
noting thereon the time, enter it in a suitable book, and keep it on file 
for the inspection of those interested therein. vVhen the attachment is 
made in an unincorporated place, such copy shall be filed and recorded 
in the office of the clerk of the oldest adjoining town, provided there be 
an incorporated town adjoining such unincorporated place, and if there 
be no such adjoining town, such copy shall be filed and recorded, in the 
office of the register of deeds, for the registry district in which said unin
corporated place is located. 

SEC. 28. vVhen the share or interest of any person in an incorporated 
company is attached on mesne process, an attested copy of the writ with 
a notice thereof\ of the attachment, signed by the officer, shall be left with 
the clerk, cashier or treasurer of the company; and such attachment is a 
lien on such share or interest, and on all accruing dividends; and if the 
officer having the writ exhibits it to the officer of the company having 
custody of the account of shares or interest of the stockholders, and 
requests a certificate of the number held by the defendant, and such com
pany officer unreasonably refuses to give it, or wilfully gives him a false 
certificate thereof, he shall pay double the damages occasioned by such 
refusal or neglect; to be recovered against him in an action on the case 
by the creditor. 

SEC. 29. The franchise and all right to demand and take toll, and all 
other property of a corporation, may be attached on mesne process, and 
the attaching officer shall leave an attested copy of the writ with a notice 
of the attachment thereon, signed by him, with the clerk, treasurer or 
some officer or member of the corporation, as provided in section nine 
teen. 

SEC. 30. Different attachments in one or more counties may be made 
successively upon the same writ, and by different officers, before service 

(a) 7 Me., 179; 18 Me., 276; 19 Me., 94; 37 Me., 328; 62 Me., 82; 65 
Me., 491. 
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Personal 
property 
attached, 
may be l<ept 
on prenlises 
where found. 
R. S., c. 83, § 25. 
-property 
and keeper 
must be 
removed if 
owner 
requests. 
-property 
shall remain 
on prenlises 
un til owner 
can give bond. 
Attachmcnt 
of hay and 
animals, left 
in hands of 
debtor. 
R. S., c. 83, § 26. 

Attachment 
of bulky per
sonal property 
may be 
recorded in 
town clerk's 
office. 
R. S., c. 83, § 37. 
19 Me., 94, 439. 
45 Me., 62. 
65 Me., 491. 
74 Me., 49, 551. 
76 :iYle., 437. 
77 :iYle., 422. 
81 Me., 302, 601. 
84 Me., 276. 
89 Me., ~33, 299. 
91 Me., 70. 
93 Me .. 492. 
102 Me., 123. 
103 Me., 203, 276. 
110 Me., 58. 
See c. 118, 
§§ 22, 24. 

How shares 
in a corpora
tion may be 
attached. 
R. S., c. 83, § 28. 
See c. 87, § 14. 
03 Me.. 514. 

-officer of 
corporation 
must furnish 
certificato of 
number of 
defendant's 
shares: pen
alty if he 
refuses. 

How fran
chise and 
other prop
erty of cor
poration may 
be attached. 
R. S., c. 83, § 29. 
42 Me., 425. 

Attachments 
on sanle ,vrit 
may be made 
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in different 
counties and 
by different 
officers. 
R. S., c. 83, § 30. 

Personal 
property 
attached. 
may be sold 
on writ by 
consent. 
R. S., c. 83, ~ 31. 
39 Me., 32, 387. 
48 JVIe., 535. 
54 Me., 169. 

Perishable 
goods may be 
sold without 
consent, after 
appraisal. 
R. S., c. 83, § 32. 

Notice of 
time and 
place of 
appraisal. 
R. S., c. 83, § 33. 
36 :1I1e., lGG. 
Gl Me., 531. 

-appointment 
of appraisers. 

Proceedings 
by appraisers. 
R. S., c. 83, § 34. 
36 Me., 166. 

To be deliv
ered to debtor 
on depositing 
111011ey or 
g'iving bond 
to satisfy 
judgments. 
R. S., c. 83, § 35. 
31 Me., 155. 
36 Me., lGG. 

-bond to be 
returned 
with otficer's 
doings. 

Bond may be 
sued by any 
creditor. 
R. S., c. 83, § 3G. 

-nature of 
judgment 
thereon. 

CIVIl, ACTIONS. ATTACHlIIENT. 

of the summons upon the person whose property is attached; but none 
after such service. Personal property attached by a coroner may be 
again attached by a sheriff, deputy sheriff or constable, subject to the 
former attachment, by giving notice thereof to the coroner and furnish
ing him with a copy of the precept within a reasonable time, and so prop
erty attached by the last named officers may' be again attached by a 
coroner in like manner; and personal property attached by a constable 
may be again attached by a coroner or by a deputy in the same manner. 

WHEN pERSONAL PRopERTy A'f'J'ACHED MAY fill SOI,D ON WRI'l'. 

SEC. 31. vVhen personal property is' attached, the officer, by consent 
of the debtor and creditor, may sell it on the writ before or after entry, 
observing the directions for selling on execution; and if it is attached by 
different officers, it may be so sold by the first attaching officer; or in case 
of his death, if he was a deputy sheriff, by the sheriff or another deputy 
by written consent of the debtor and all attaching creditors; and the 
proceeds, after deducting necessary expenses, shall be held by the first 
attaching officer or the sheriff, subj ect to the successive attachments, as if 
sold on execution. 

SEc. 32. vVhen personal property liable to perish, be wasted, greatly 
reduced in value by keepillg, or kept at great expense, is attached, and 
the parties do not consent to a sale thereof, the same rilay be examined 
and appraised before or after entry of the action, as follows. (a) 

Sec. 33. At the request of either party interested, the officer shall give 
notice of the time and place of appraisal, with the names of the parties 
to the action, and of the supposed owner of the property, by posting notices 
thereof in two or more public places in the town where it was attached, 
or by giving personal notice thereof to all parties to the suit in which it 
is attached, four days at least before the appraisal. He shall prepare a 
schedule of the property, and cause three disinterested appraisers, 
acquainted with the nature and value of such goods, to be appointed, one 
by the creditor, one by the debtor, and one by himself; and if the creditor 
or debtor neglects to appoint, he shall appoint one in his behalf. 

Sec. 34. The appraisers shall be sworn by the officer without fee, or 
by a justice of the peace or trial justice, and shall examine such property; 
~nd if in their opinion, any part of it is liable to perish, be wasted, be 
greatly reduced in value by keeping, or kept at great expense, they shall 
appraise it at its value in money. 

SJ\C .. 35. Thereupon, at the request of the debtor, the property shall be 
delivered to him, on his depositing with the officer the appraised value 
thereof in money, or giving bond to him with two sufficient sureties, con
ditioned to pay him said value, or satisfy all judgments recovered in the 
suits in which the property is attached, if demanded before the attach
ments expire, or within thirty days after the time when the creditors 
might demand payment out of the proceeds of the property if sold as 
hereinafter provided; and he shall return such bond with the writ on 
which the first attachment is made, with a return of his doings in relation 
thereto. 

SEc. 36. If the bond is forfeited, anyone or more of the creditors 
may bring an action of debt thereon in the name of the officer, and shall 
indorse their names on the writ. If judgment is for the defendants, 
execution for costs shall be issued against them jointly, or one against 
each for his proportion, as the court thinks just. If judgment is for the 
plaintiffs, the money recovered shall be applied to pay their necessary 

(a) 31 Me., 154; 39 Me., 32 ; 48 Me., 535; 49 Me., 62; 69 Me., 388 ; 
75 Me., 444· 
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expenses in prosecuting the suit, not reimbursed by costs recovered of 
the defendants; and the residue belongs to the attaching creditors accord
ing to their priorities; but no execution shall be awarded for the use of 
any creditor, without reserving what may be due on any prior attachment, 
whether the creditor therein is a party to the suit on the bond or not. 

SEc. 37. An attaching creditor not a party to such suit, on his motion 
before final judgment therein, may become a party on such terms as the 
court orders, as if he had been a party originally; and his name shall then 
be indorsed on the writ; or he may bring scire facias on the judgment 
and recover the sum due him on the bond. But no creditor whose cause 
of action on the bond accrued more than a year prior to the suit thereon, 
shall have judgment or execution therein; nor bring such scire facias 
unless within a year after the cause of action accrued. 

SEc. 38. If such property, after its appraisal, is not delivered to the 
debtor as aforesaid, the officer shall sell it, make return of all his doings 
relating thereto, and hold and dispose of the proceeds as in a sale by 
consent. 

SEC. 39. The proceeds of such property sold by consent or after an 
appraisal, may be further attached by the officer as property of the 
defendant while remaining in his hands; and held and disposed of as if 
the property itself had been attached; but after retaining enough to sat
i~fy all attachments existing thel'eon at any time, nothing hel'ein shall 
prevent his paying the surplus to the debtor. 

SEC. 40. ~When goods, which are sold, or appraised and delivered to 
the debtor in the manner before provided, have been attached by several 
creditors, anyone of them may demand and receive satisfactign of his 
judgment, notwithstanding any prior attachments, if he is otherwise 
entitled to demand the money, and a sufficient sum is left of the proceeds 
of the goods, or of their appraised value, to satisfy all prior attachments. 

SEC. 41. vVhen personal property, attached on mesne process, is 
claimed by a person not a party to the suit, he may replevy it within ten 
days after notice given him therefor by th'e attaching creditor, and no~ 
afterwards; and after that, the attaching officer, without impairing the 
rights of such person, at the request and on the responsibility of the 
plaintiff, and with consent at other attaching creditors, if any, may sell 
it at auction as on execution, unless the debtor claims it as his, and for
bids the sale. 

ROW PROPF,RTY OF PART OWNERS .. WHEN AT'J'ACHED, MAY nE 

DISposED OF. 

SEC. 42. VVhen personal property is a'ttached in a suit agaillst one or 
more part owners thereof, at the request of another part owner, it shall 
be appraised as hereinbefore provided, one appraiser to be chosen by the 
creditor, one by the officer and the other by the requesting part owner; 
and thereupon it shall be delivered to such part owner on his giving bond 
to the officer with two sufficient sureties, conditioned to restore it in like 
good order, pay the appraised value of the defendant's share therein. or 
satisfy all judgments recovered in the attaching suits, if demanded with
in the time during which it v,'ould be held by the attachments. Such 
bond shall be returned with the writ, with the doings of the officer there
on, and if forfeited, like proceedings may be had as are provided in sec
tion thirty-six. 

SEC. 43. If any part of such appraised value is so paid, the defend
ant's share of the property is thereby pledged to the party paying; and if 
not redeemed, he may sell it, and account to the defendant for the 
balance, if any; but if the attachment is dissolved, he shall restore such 
share to the defendant or to the attaching officer for him. 
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CIVIL AC'l'IONS. ATTACHl'vIEN'I'. 

AT'l'ACH},IEN'I' OF PROPER'!'y MORTGAGED OR PLEDGED. 

SEC. 44. Personal property not exempt from attachment, mortgaged, 
pledged or subject to any lien created by law, and of which the debtor 
has the right of redemption, may be attached, held and sold as if unen
cumbered, if the attaching creditor first tenders or pays to the mortgagee, 
pledgee or holder, the full amount unpaid on the demand so secured 
thereon. (a) 

SEC. 45. "Vhen personal property, attached on a writ or seized on 
execution, is claimed by virtue of such mortgage, pledge or lien, the 
claimant shall not bring an action against the attaching officer therefor, 
until he has given him at least forty-eight hours' written notice of his 
claim and the true amount thereof; and the officer or creditor may, within 
that time, discharge the claim by paying or tendering the amount due 
thereon, or he may restore the property. (b) 

SF,c. 46. The officer may give the claimant written notice of his 
attachment; and if he does not, within ten days thereafter, deliver to the 
officer a true account of the amount due on his claim, he thereby waives 
the right to hold the property thereon; and if his account is false, he 
forfeits to the creditor double the amount of the excess, to be recovered 
in an action on the case. (c) 

SEC. 47. If the creditor redeems such property, and it is subsequently 
sold by the officer, he shall, from the proceeds, first pay to the creditor 
the amount with interest paid by him to redeem, and apply the balance, 
if any, to the debt on which it was attached or seized on execution. 

WHEN A'l"l'ACHING OFl<'ICER DIES, OR IS RE~IOVED, OR PROPER'I'Y 
IS REPLEVIED. 

SEC. 48. Personal property attached by an officer and in his posses
sioll, and his claim for damages when it is taken from him, remain sub
ject to such attachment in case of his death, as if he were alive, and are 
not assets belonging to his estate. 

SEC. 49. Such property replevied from the officer, is liable to further 
attac:ul1ents, as if in his possession; and if there is judgment for a return 
in the replevin suit, the plaintiff and his sureties are liable for th~ whole 
property or its value, although some attachments were made after the 
replevin. 

SEC. So. If an attaching officer dies or is removed from office while 
the attachment is in force, whether the property was in his possession or 
not, it and its proceeds may be further attached by any other officer, the 
same as it might have been by the first officer. Such further attachments 
shall be made by a return setting forth an attachment in common form 
and by whom the property was previously attached; and if the goods 
have not been replevied, by leaving a certified copy of the writ, omitting 
the declaration, and of the return of that attachment, with the former 
officer, if living, or if dead, with his executor or administrator, or if none 
has been appointed, with the person having possession of the goods; or 
if the goods have been replevied, and the officer who made the original 
attachment is dead, such copy shall be left with his executors or admin
istrators, or with the plaintiff in replevin; and the attachment shall be 

(a) So Me., I28, 397; 58 IvIe., 419; 60 Me., 378; 84 Me., 232; 85 Me., 
24I. 

(b) 58 Me., 31 : 59 Me., 114; 60 :Me., 378 ; 63 Me., 465; 72 Me., 71 ; 73 
Me., 199.: 78 Me., 8r; 82 :Me., 420: 83 Me., 351, 381; 84 Me., 232; 100 
Me., 289. 

(c) 58 Me., 31,419; 59 Me., II4; 60 Me., 378; 83 Me., 350; 84 Me., 
232. 
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considered as made, when such copy is delivered in either of the modes 
before described. 

SEC. 51. Goods, taken by replevin from an attaching officer, shall not 
be further attached as property of the original defendant in any other 
manner, than that provided in the two preceding sections, so long as they 
are held by the person who replevied them, or by anyone holding under 
him, unless the original defe11llant has acquired a new title to the goods. 

A'rTACHMENT AND AC'l'IONS WHEN A PAR'l.'y DIES. 

SEC. 52. The attachment of personal property continues in force after 
the death of the debtor as if living, unless before a sale thereof on execu
tion, his estate is decreed insolvent; but it is dissolved by such decree, 
and the officer, on demand thereafter, shall restore such property to the 
executor or administrator on payment of his legal fees and charges of 
keeping. (a) 

SEC. 53. If, after such decree and before such demand, the officer has 
sold the property on execution, he is liable to the executor or adminis
trator in an action, not of trespass, but for money had and received, for 
the proceeds, if in his hands; but if paid over to the judgment creditor, 
such creditor is so liable; and he shall not set off any demand which he 
has against the executor or the administrator, or against the estate of the 
deceased. 

SEC. 54. After the death of a defendant and before a decree of insolv
ency on his estate, the executor or administrator may demand of the 
attaching officer a certified copy of his return on the writ, with a descrip
tion of the property attached, so that it may be described in the inven
tory of the estate subject to the attachment, and the appraisers may 
demand a view thereof so as to appraise it; and if the officer fa:ils to 
comply with either demand, he forfeits to the executor or administrator 
not less than ten, nor more than thirty dollars. 

SEC. 55. An action, brought by an officer for taking from him per
sonal property attached by him, does not abate by the death of either 
party; but may be prosecuted by or against his executor or administrato~r. 
If the officer is dead and his representative recovers the property or 
money, it shall be held and applied as if he were alive; but if he fails to 
recover, he shall return the property or pay the damages awarded in full, 
although the estate of the deceased is insolvent. 

SEC. 56. If an officer authorized to serve precepts, dies pending a suit 
for or against him for official neglect or misconduct, and no administra
tion is granted on his estate within three months thereafter, the party for 
whose benefit the suit is so prosecuted or defended, may carry it on in his 
own name by entering his appearance anQ giving security for costs, as the 
court directs. 

A'I''l'ACHNIEN'l' OF REAr. ESTATE. 

SEC. 57. All real estate liable to be taken in execution as provided in 
chapter seventy-nine; the right to cut and carry away grass and timber 
from land sold by this state or Massachusetts, the soil of which is not 
sold; and all other rights and interests in real estate, may be attached 
on mesne process, and held to satisfy the judgment rec_overed by the 
plaintiff; but the officers need not enter on or view the estate to make 
such attachment. (b) 

(a) I Me., 333; 46 Me., 353; 73 Me., 421. 
(b) 10 Me., 119; 14 Me., 34; 19 Me., 52; 23 IvIe., 166, 172; 27 Me., 

45 1; 28 Me., 414; 35 Me., 523; 39 Me., 344; 42 Me., 286, 325; 46 Me., 437, 
481 ; 52 Me., 357; 55 Me., 571; 77 Ilk, 296; 88 Me., 292 ; 95 Me'l 250 ; 97 
Me., 495. 
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S-eC. 58. If a municipal or police court has a regular seal, and a 
recorder, and has jurisdiction in any action where the amount of damage 
claimed exceeds twenty dollars, real estate and interests in real estate 
attachable on writs from the supreme judicial court, may be attached on 
writs, or taken on e:iceqttions from such court, where the amount of the 
debt or damage, exclusive of costs, exceeds twenty dollars. 

SEC. 59. vVhen a right of redeeming real estate mortgaged or taken 
on execution, is attached; and such estate is redeemed or the d,cum
brance removed before the levy of the execution, the attachment holds 
the premises discharged of the mortgage or levy, as if they had not 
existed. (a) . 

S-ec. 60. No attachment of real estate on mesne process creates any 
lien thereon, unless the nature and amount of plaintiff's demand is set 
forth in proper counts, or a specification thereof is annexed to the writ, 
nor unless the officer making it, within five days thereafter, files in the 
office of register of deeds in the county or district in which some pari of 
said estate is situated, an attested copy of so much of his return on the 
writ, as relates to the attachment, with the value of the defendant's prop
erty which he is thereby commanded to attach, the names of the parties, 
the date of the writ, and the court to which it is returnable. If the copy 
is not so filed within five days, the attachment takes effect from the time 
it is filed, if before the entry of the action, although it is after service on 
the defendant. No seizure of real estate on execution where there is no 
subsisting attachment thereof made in the suit in which such execution 
issues, creates any lien thereon, unless the officer making it, within five 
days thereafter files in the office of the register of deeds in the county or 
district in which some part of said estate is situated, an attested copy of 
so n1ttch of his return on said execution as relates to the seizure with the 
names of the parties, the date of the execution, the amouf\t of the debt 
and costs named therein, and the court by which it was issued. If the 
copy is not so filed, the seizure takes effect from the time it is filed. And 
such proceedings shall be had in such office, by the register of deeds, as 
are prescribed in chapter eleven. Provided, however, that all recorded 
deeds take precedence over unrecorded attachments and seizures. (b) 

SJo;c. 6r. No action commenced, either by original writ or bill in equity 
inserted in a writ of attachment, in which the title to real estate is 
involved, is effectual against any person not a party thereto or having 
actual notice thereof, until an attachment of such real estate is duly made 
and recorded in the office of the registry of deeds in and for the county 
in which such real estate is situated, in the same manner as attachments 
of real estate in other cases are now recorded. 

SJo;c. 62. When a right to redeem real estate under mortgage, levy, 
sale on execution or for taxes, or a right to a conveyance by contract, is 
attached, the plaintiff in the suit, before or after sale on execution, may 
payor tender to the person entitled thereto, the amount required to dis
charge such encumbrance or fulfil such contract; and thereby the title 
and interest of such person vest in the plaintiff, subject to the defendant's 
right to redeem; but such redemption by the defendant or any person 
claiming under him by a title subsequent to the attachment, shall not 
affect such attachment, but it shall continue in force, and the prior 
encumbrance as against it, shall be deemed discharged. 

(a) 39 Me., 24; 43 Me., 249· 
(b) 18 lVIe., 302; 29 Me., 271; 39 'Me., 344; 42 Me., 341; 48 Me., 413, 

567; 51 Me., 168, 322; 52 Me., 410 ; 54 Me., 420 ; 55 Me., 45 1, 571 ; 59 Me., 
438; 60 Me., 249; 65 Me., 586; 69 Me., 502, 543; 72 Me., 222; 73 Me., 218, 
405; 74 Me., 293; 78 'Me., 51 8 ; 83 IVle., 499; 84 Me., 536 ; 85 Me., 400 ; 88 
Me., 292; 94 Me., 436; 107 lVIe., 107, 190. 
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SEC. 63. Such person, on written demand, shall give the plaintiff a 
true written statement of the amount due him; and on payment or tender 
thereof, shall release all his interest in the premises; and if he refuses, he 
may be compelled to do so by a bill in equity. , But such release shall 
recite that under authority of this and the preceding section, the plaintiff 
had attached the premises and paid or tendered the amount due the 
grantor; the plaintiff shall thereupon hold such title in trust for the 
defendant, and subject to his right of redemption, without power of 
alienation until after one year from the termination of said suit, or from 
the sale of the equity on any execution recovered therein. 

PRoPER'l'Y EXEMP'l' FROM ATTACHMEN'r AND EXECuTION. 

SEC. 64. The follo~ving personal property is exempt from attachment 
and execution: 

1. The debtor's apparel; household furniture necessary for himself, 
wife and children, not exceeding one hundred dollars in value, af1d one 
bed, bedstead, and necessary bedding for every two such persons. 

II. All family portraits, Bibles, and school books in actual use in the 
family; one copy of the statutes of the state, and a library not exceeding 
one hundred and fifty dollars in value. 

III. All his interest in one pew in a meeting-house where he and his 
family statedly 'worship. 

IV. One cooking stove; all iron stoves used exclusively for warming 
buildings; charcoal, and not exceeding twelve cords of wood conveyed 
to his house for the use of himself and family; all anthracite coal, not 
exceeding five tons; all bituminous coal, not exceeding fifty bushels; and 
ten dollars' worth of lumber, wood or bark. 

V. All produce of farms until harvested; one barrel of flour; corn 
and grain necessary for himself and family, not exceeding thirty bushels; 
all potatoes and other provisions raised or bought, and necessary for him
self and family; and all flax raised on a half acre of land, and all articles 
manufactured therefrom for the use of himself and family. 

VI. The tools necessary for his trade or occup'ation, materials and 
stock designed and procured by him and necessary for carrying on his 
trade or business and intended to be used or wrought therein ,not exceed
ing fifty dollars in value, and one sewing machine not exceeding one hun
dred dollars in value for actual use by himself or family. (a) 

VII. One pair of working cattle, or instead thereof one pair of mules 
or one or two horses not exceeding in value three hundred dollars, and a 
sufficient quantity of hay to keep them through the winter season. If 
he has more than one pair of working cattle or mules, or if the two 
horses exceed in value three hundred dollars, he may elect which pair of 
cattle or mules or which horse shall be exempt. If he has a pair of 
mules or one or two horses so exempt, he may also have exempt for each 
of said horses or mules, one harness not exceeding twenty dollars 
in value; and one horse sled not exceeding the same value; but if he has 
at the same time an ox sled, he may elect which sled shall be exempt. 

VIII. Domestic fowl, not exceeding fifty dollars in value, two swine, 
one cow, and one heifer under three years old, or if he has no oxen, horse 
or mule, two cows, and he may elect the cow or cows and heifer, if he 
has more than are exempt, ten sheep and the wool from them, and the 
lambs raised from them until they are one year old, and a sufficient quan
tity of hay to keep said cattle, sheep and lambs through the winter season. 

(a) ro Me., 136; 28 Me., 178; ro6 Me., 447; 108 Me., 265. 
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46 Me., 360. 
55 Me., 107. 
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75 Me., 397. 
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14 Me., 315. 
17 Me., 70. 
38 Me., 136. 
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IX. One plough, one cart or truck wagon, or one express wagon, one 
harrow, one yoke with bows, ring and staple, two chains, one ox sled, and 
one mowing machine. ((1.) 

X. One boat not exceeding two tons burden, usually employed in fish
ing business, belonging wholly to an inhabitant of the state. 

XI. The personal property of any co-partnership, or the interest of 
any co-partner therein shall be exempt from attachment on mesne process 
or seizure on execution for any individual debt or liability of such co
partner, but such co-partner's interest in the partnership property may be 
reached and applied in payment of any judgment against him in the man
ner provided in section nine of chapter eighty. 

Note. Adltional exemptions: shares of stock in cemetery corporations, c. 
20, § 19, two shares of stock in loan and building associations, c. 50, § 98; life 
and accident policies and money duo thereon, c. 51, § § 123, 148; money due 
from J)olicies in fraternal beneficiary associations, § 167. Personal baggage 
while held under innkeeper's lien, c. 30, § 15. Outfit furnished members of 
active militia and officers, c. 14, § 114. 

HOMESTEADS. 

SEC. 65. A lot of land and dwelling-house and outbuildings thereon, 
the property of a householder in actual possession thereof and not the 
owner of an exempted lot purchased from the state, is exempt from 
attachment and levy on execution as provided in the following sec
tions. (b) 

SEC. 66. Such person may file in the registry of deeds in the county 
or district where the land lies, a certificate signed by him, declaring his 
wish for such exemption, and describing the land and buildings; and the 
register shall record it in a suitable book; and so much of such property 
as does not exceed five hundred dollars in value, is exempt from attach
ment or levy on execution issued on a judgment recovered for any debt, 
contracted jointly or severally by such person after the date of the 
recording thereof; and the record in the register's office is prima facie 
evidence that the certificate purporting to be there recorded, was made, 
signed and filed as there appears. 

SEC. 67. 'When such property is claimed by a creditor to be of greater 
value than five hundred dollars, it may be seized on execution, and the 
appraisers shall first set off such part thereof as the debtor may select, 
and if he neglects so to do, the officer may select for him, to such value, 
by metes and bounds; and they shall then appraise and set off to the cred
itor, so much of the remainder as may be necessary to satisfy the execu
tion; the appraisers shall be sworn accordingly and the officer shall make 
return of his doings thereon. 

SEC. 68. After his death, the exempted premises shall not be sold for 
payment of his debts during the widowhood of his widow, or the minority 
of any of his children; but may be occupied by his widow during her 
widowhood and by his children during minority, free from claim by any 
creditor of his estate. But this and the three preceding sections do not 
exempt such property from the lien of mechanics or material men. 

HOW AND WHEN ATTACHME;\[TS ARE DISSOLVED. 

SEC. 69. An attachment of real or personal estate continues for thirty 
days, and no longer, after final judgment in the original suit, and not in 
review or error; except attachments of equities of redeeming real estate 
mortgaged or taken on execution; or equities of redemption sold on exe-

((1.) 71 Me., 164; 84 Me., 85; 88 Me., 304; 108 Me., 365. 
(b) See c. 7, §§ 38, 39; c. 20, §§ 5, 6, 7, 13, 19; 73 Me., 238 ; 97 Me., 

42 4. 
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cution; or an obligee's conditional right to a conveyance of real estate 
sold on execution; or 'property attached and replevied; or property 
attached belonging to a person dying thereafter, or specially provided for 
in any other case; but an attachment of real estate shall expire at the end 
of five years fr0111 the date of filing the same in the office of the register 
of deeds in the county or district where the said real esta.te or some part 
of it is situated, unless the said register shall, within said period, at the 
request of the plaintiff or his attorney bring forward the same upon the 
book of attachments, and at the expiration of five years from the time of 
such first, or any subsequent bringing forward, such attachment shall 
expire unless within said period it is again brought forward in like man
ner. The register shall be entitled to the same fee for bringing forward 
such attachment upon the said book of attachments, as for the original 
entry thereof. (a) 

Sec. 70. All attachments of real or personal estate are dissolved by 
final judgment for the defendant; by a decree of insolvency on his estate 
before a levy or sale on execution; by insolvency proceedings commenced 
within four months, as provided in section thirty-one of chapter seventy
three; by a reference of the suit and all demands between the parties 
thereto, by a rule of court, and judgment on the report of the referees; 
and by an amendment of the declaration, by consent of parties, so as to 
embrace a larger demand than rt originally did, and judgment for the 
plaintiff thereon, unless the record shows that no claims were allowed the 
plaintiff not originally stated in the writ. (b) 

Sec. 71. vVhen an attachment is dissolved by judgment for the 
defendant, the clerk of the court shall give any person applying therefor 
a certificate of that fact, which the register of deeds shall note on the 
margin of the record of the attachment; and before or after judgment, 
the plaintiff, (or his attorney of record,) in such suit may cause a dis
charge of such attachment, signed by him, to be entered on the margin 
of the record thereof; or he may give a certificate, signed, sealed and 
acknowledged by him, that such attachment is, in whole or in part, dis
charged; which the register of deeds shall record, with a reference 
thereto on the margin of the record of the attachment; snch attachment 
may be discharged on the record thereof in the office of the registry 
of deeds by an attorney-at-law authorized in writing by the plaintiff in 
snch suit; prozJidcd, howc7'cr, that said writing is first recorded or filed in 
said office, with a reference thereto made by the register on the margin 
of the record of the attachment. 

Sec: 72. Any defendant, whose interest in real estate is attached on 
mesne process; may petition in writing to a justice of the snpreme judicial 
court, in term time or vacation, setting forth the names of the parties to 
the suit, the court and county in which it is returnable or pending, the 
fact of the attachment, the particular real estate, and his interest therein, 
its value, and his desire to have it released from the attachment. Such 
justice shall issue a written notice, which shall be served on all parties to 
the suit living in the state, including trustees mentioned in section sev
enty-seven, and on the plaintiff's attorney, ten days at least before the 
time fixed therein for a hearing. 

Sec. 73. If, at the hearing, such justice finds that such interest :is 
worth as much as the amount ordered in the writ to be attached, he shall 
order such defendant to give bonds to the plaintiff, with sufficient sure
ties, conditioned to pay the judgment recovered by the plaintiff, with his 

(a) 12 Me., 242; 14 :Me., 431; 22 IVIe., 382; 57 Me., 88; 92 Me., 380; 
97 Me., 497· 

(b) See c. 79, § 40 ; 4 Me., 278; 7 Me., 35 1 ; 14 Me., 431 ; 19 Me., 422; 
43 Me., 472 ; 49 Me., 241, 310; 53 Me., 415; 55 Me., 527; 57 :Me., 88, 89; 
58 Me., 33 1 ; 59 Me., 101; 65 Me., 129; 73 Me., 421; 93 Me., 430. 
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costs on the petition, within thirty days after jndgment. If he finds that 
it is worth less, the bond shall be conditioned 'to pay the value of such 
interest so found and costs on the petition, within said time. 

S£c. 74. The petition and proceedings thereon shall be filed in the 
clerk's office in the county where the action is pending or returnable, and 
recorded as a .part of the case; and the bond, 'when a,pproved by stich 
justice, shall also be filed therein for the llse of the plaintiff. 

SEC. 75. The clerk shall give the petitioner an attested copy of the 
petition and proceedings, with a certificate, under seal of the court, 
attached thereto, that such bond has been duly filed in his office; and the 
recording of such copy and certificate in the registry of deeds in the 
county where such real estate or interest therein lies, vacates the attach
ment. 

SEC. 76. "Vhen personal property is attached, the same proceedings 
may be had, as provided in the four preceding sections, and the officer 
shall also be notified of the hearing; and the delivery to him of the copy 
and certificate mentioned in the preceding section, vacates the attach
ment, and he shall return the property to the petitioner on demand. 
"Vhen the property attached is stock in a banking or other corporation, 
or is such that the attachment must be recorded in the town clerk's office, 
such copy and certificate shall be filed with the officer of such corpora
tion who shall be entitled to twenty cents for filing the same and neces
sary certificate thereof, or with the town clerk with whom the attachment 
is filed; and thereby the attachment is vacated. 

SEC. 77. In cases of foreign atachment, the same proceedings orig
inated by any principal defendant may be had, except that the bond to 
the plaintiff shall be conditioned to pay the amount, if any, which he may 
finally recovcr against the trustees, with costs on the petition, withill 
thirty days after judgment, not exceeding the amount of the judgment 
against the principal defendant. The justice shall also require the peti
tioner to give bond to each trustee named in the petition, with sureties, in 
a sum sufficient to protect him against any judgment recovered by the 
plaintiff and paid by him, and his legal costs in the suit, and the -costs 
allowed him by such justice at the hearing on the petition, if he appears. 
Such bonds, when approved by such .iustice, shall be filed in the clerk's 
office for the use of the trustees. The delivery of the copy and certifi
cate, hereinbefore mentioned, to the lrustees, vacates the attachment of 
any goods, effects or credits in their hands belonging to the petitioner.' 

SEC. 78. The party finally prevailing in the suit shall recover the costs 
of these proceedings, taxed as costs of court in other cases, and certified 
by such justice, and execution shall issue therefor. 

SEC. 79. "Vhen real estate or personal property is attached on mesne 
process, and in all cases of attachment on trustee process, the attachment 
shall be vacated, upon the defendant, or some one in his behalf, delivering 
to the officer who made sllch attachment, or to the plaintiff or his attor
ney, a bond to the plaintiff in such sum not less than the ad damnum of 
the writ and \vith such sureties as may be approved by the plaintiff or his 
attorney, or by any justice or clerk of the supreme judicial or superior 
courts; conditioned that within thirty days after the rendition of the 
judgment, or after the adjournment of the court in which it is rendered, 
or after the certificate of decision of the law court shall be received in 
the county where the cause is pending, he will pay to the plaintiff or his 
attorney of record, the amount of said judgment including costs; the 
bond shall be returned by the officer with the process, for the bencfit of 
the plaintiff, and thereupon all liability of the officer to the plaintiff by 
reason of such attachment shall cease. Upon request the plaintiff or his 
attorney, shall give to the defendant a certificate acknowledging the dis
charge of such attachment, which may be recorded in the registry of 
cleeds or town clerk's office, as the case may be, in which the return of 
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the attachment is filed. If stock in any corporation is attached, such 
certificate shall be filed with the officer of the corporation, with wh'om 
the return of such attachment is filed, and he shall record the same. In 
trustee process the alleged trustee shall not be liable to the principal 
defendant for the goods, effects and credits in his hands or possession 
until such certificate shall be delivered to him, and upon receiving such 
certificate, he shall be discharged from further liability in said trustee 
action, and need not disclose, and shall not" recover costs. 

CROSS AcTIONS AGAINST NON -ReSIDeNTS. 

Sec. 80. When an action is brought by a person not an inhabitant of 
the state, nor to be found therein to be served with process, he shall be 
held to answer to any action brought against him here by the defendant 
in the first action, if the demands in the two cases are of such a nature 
that the judgment or execution in one can be set off against the judgment 
or execution in the other; and if there are several defendants, each may 
bring such cross action, and set off his judgment against the judg,ment 
recovered against him and his co-defendants, as if against him alone; 
and the service of the writs in such cross actions, made on the attorney 
of the plaintiff in the original suit, is as valid as if made on the party 
himself within the state. 

Sec. 81. The court in which either of such actions is pending, m3iY 
grant continuance, to enable the absent party to defend, or either party 
to set off his judgment or execution against the other; but they shall not 
be delayed by the neglect or default of either party. (a.) 

DA YS ON WHICH NO ARResT CAN Be :MADe OR PROCeSS seRVeD. 

Sec. 82. No person shall be arrested in a civil action, on mesne 
process, or execution, or on a warrant for taxes, on the day of annual 
thanksgiving, the nineteenth. day of April, the thirtieth day of May, the 
fourth day of July, the first Monday of September, or Christmas; and, 
on the day of any military training, inspection, review or election, no 
officer or soldier required by law to attend the same, shall be arrested on 
~!11Y such processes. 

Sec. 83. No elector shall be arrested, except for treason, felony or 
breach of the peace, 011 the days of election of United States, state or 
town officers. 

Sec. 84. No person shall serve or execute any civil process 011 the 
Lord's Day; but snch service is void, and the person executing it is liable 
in damages to the party aggrieved, as if he had no process. (b) 

LIMI'I'A'I'IONS OF peRSONAL ACTIONS. 

SItC. 85. The following actions shall be commenced within SIX years 
after the cause of action accrues and not afterwards. 

1. Actions of uebt founded upon a contract or liability not under seal. 
except snch as are brought upon a judgment or decree of some court of 
record of the United States or of a state, or of some municipal or police 
court, trial justice or justice of the peace in this state. (c) 

(n) 
(b) 

46 Me., 421; 62 :Me., 496. 
See c. 85, § 135; c. 126, §§. 32-39; 75 Me., 395; 96 Me., 173. 

(c) 9 Me., 77; IS Me., 168; 17 11'1 e., 299; 23 Me., 562; 36 Me., 363; 
37 Me., 392 ; 38 Me., 151; 53 Me., 206; 58 Me., 281, 321, 430; 60 Me., 423; 
63 Me., II; 66 :Me., 444; 69 :Me., 519: 70 lVIe., 20; 71 Me., 3 14, 504; 73 
11'1 e., 347; 82 lVIe., ISS; 85 Me., 123. 
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111 U. S., 110. 

9 Me., 77. 
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--exception. 

CIVIL ACTIONS. LIMITATIONS. 

II. Actions upon judgments of any court not a court of record, except 
municipal and police courts, trial justices and justices of the peace in 
this state. 

III. Actions for arrears of rent. 
IV. Actions of account, of assumpsit or upon the case, founded on 

any contract or liability, express or implied. (a) 
V. Actions for waste, of trespass on land, and of trespass, except 

those for assault and battery and false imprisonment. 
VI. Actions of replevin, and other actions for taking, detaining or 

injuring goods or chattels. 
VII. All other actions 'on the case, except for slanderous words and 

for libel. 
SEc. 86. Actions for escape of prisoners committed on execution, 

shall be actions on the case, and be commenced within one year after the 
cause of action accrues; but actions against a sheriff, for negligence or 
misconduct of himself or his deputies, shall be commenced within four 
years after the cause of action accrues. 

SEc. 87. Actions for assault and battery, and for false imprisonment, 
slander and libel, shall be commenced within two years after the cause 
of action accrues. (b) 

SF-c. 88. No scire facias shall be served on bail unless within one year 
after judgment was rendered against the principal; n'or on sureties in 
l'ecognizances in criminal cases unless within one year after default of 
the principal; nor against any perS01} adjudged trustee, unless within 
one year from the expiration of the first execution against the principal 
and his goods, effects and credits in the hands of the trustee. 

SEC. 89. The foregoing limitations do not apply to actions on prom
issory notes signed in the presence of an attesting witness, or on the bills, 
notes or other evidences of debt issued by a banle; nor to any case or suit 
limited by statute to be commenced within a different time. (c) 

SF-c. 90. In actions of debt or assumpsit to recover the balance due, 
where there have been mutual dealings between the parties, the items of 
which are unsettled, whether kept or proved by one party or both, the 
cause of action shall be deemed to accrue at the time of the 'last item 
proved in such account. (d) 

SEc. 91. If a person entitled to bring any of the aforesaid actions is 
a minor or married woman, insane, imprisoned or without the limits of 
the United States when the cause of action accrues, the action may be 
brought within the times limited herein, after the disability is re
moved. (e) 

SF-c. 92. Actions to recover upon bonds, obligations or coupons there
of, issued by any city or town in the state, and stolen or obtained by rob
bery from the owner thereof, prior to the twelfth day of February, 
eighteen hundred and seventy-five, shall be commenced within eighteen 
months fr0111 the time when they become due or payable, and not after
wards; but this limitation does not apply to any action commenced by the 
person from whom such bonds, obligations or coupons were stolen or 
obtained by robbery. 

(a) 
(b) 

63 Me., 79; 70 Me., 18; 74 Me., 358, 400 ; 96 Me., 149· 
61 Me., 235; 78 Me., 336; 94 Me:, 363. 

(c) 7 Me., 25; 16 Me.; 473; 19 Me., 73; 21 Me., 178: 23 Me., 497; 26 
Me., 332; 30 Me., 120, 164; 31 Me., J6I ; 38 Me., 182, 352; 49 Me., 334; 51 
Me., 303; 60 Me., 408; 63 Me., 79; 64 IvIe., 225; 66 Me., 444; 79 Me., 596; 
I02 Me., 147. 

(d) 4 Me., 339; 38 Me., 151; SI Me., 106; 59 Me., 224; 63 Me., 507; 
65 Me., I7 I ; 72 Me., 35; 77 Me., 395; 97 Me., 406, 407; 103 Me., 408. 

(c) 13 Me., 401; 29 Me., 218; 37 Me., 307; 54 Me. ,92 ; 66 Me., 444; 
84 'Me., 83; 94 Me., 363. 
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SEC. 93. Personal actions on any contract, not otherwise limited, shall 
be brought within twenty years after the cause of action accrues. (a) 

SEC. 94. '~Then a writ fails of suHicient service or return by unavoid
able accident, or default, or negligence of the officer to whom it was 
delivered or directed, or is abated, or the action is otherwise defeated for 
any matter of form, or by the death of either party; or if a judgment for 
the plaintiff is reversed on a writ of error, the plaintiff may commence 
a new action on the same demand within six months after the abatement 
or determination of the original suit, or reversal of the judgment; and 
if he dies and the cause of action survives, his executor or administrator 
may commence such new action within said six months. (b) 

SEC. 95. If a person entitled to bring, or liable to any action before 
mentioned, dies before or within thirty days after the expiration of the 
time herein limited therefor, and the cause of action survives, the action 
may be commenced by the executor or administrator at any time within 
eighteen months after his appointment, and not afterwards, if barred by 
the other provisions hereof; actions on such claims may be commenced 
against the executor or administrator, after one year, or within one year 
subject to continuance without costs, and within eighteen months after 
affidavit has been filed in the probate office that notice of his appointment 
has been given by him, and not afterwards, if barred by the other pro
visions hereof, except as provided in sections fifteen and seventeen of 
chapter ninety. 

SEC. 96. If a person is disabled from prosecuting an action in this 
state by reason of being an alien subj ect or citizen of a country at war 
with the -United States, the time during which such war continues shall 
not be a part of the period herein limited for the commencement of any 
of said actions . 

. SEC. 97. Actions and suits for any pen8Jty or forfeiture on a penal 
statute, brought by a person to whom the penalty or forfeiture is given 
in whole or in part, shall be commenced within one year after the com
mission of the offense; and if no person so prosecutes, it may be recov
ered by suit, indictment or information, in the name and for the use of 
the state, at any time within two years after the commission of the 
offense, and not afterwards. (( ) 

SEC. 98. A suit is commenced when the writ is actually made, with 
intention of service. (d) 

SEC. 99. If a person liable to any action mentioned herein, fraudu
lently conceals the cause thereof from the person entitled thereto, or if 
a fraud is committed which entitles any person to an action, the action 
may be commenced at any time within six years after the person entitled 
thereto discovers that he has just cause of action. (e) 

SEC. roo. In actions of debt or on the case founded on any contract, 
no acknowledgment or promise takes the case out of the operation hereof, 

(a) Limitation of action 11y married woman for alienation of affec
tions of husband, c. 64, § 7. Limitation of actions on bonds of adminis
trators and executors, c. 75, § 8; against sureties on replevin bonds, c. 99, 
§ 19; on poor debtor's bond, c. II 5, § 74; 28 Me., 83; 30 Me., 164; 66 
Me., 444; 70 Me., 20. 

(b) 8 Me., 450; 10 Me., 402: 38 :Me., 218; 67 Me., 204; 109 Me., 440. 
(c) 5 Me., 495; 31 Me., 532 ; 39 Me., 214, 353; 57 Me., 147, 338 ; 59 

Me., 209; 63 :Me., II; 69 Me., 121: 70 :Me., 496; 84 Me., 432. 
(d) 38 Me., 585; 69 Me., 338; 77 1VIe., 140; 79 1tIe., 245; 85 Me., 123; 

95 Me., 387; 109 Me., 443. 
(e) 3 Me., 407; 7 Me., 374; 9 Me., 132 ; 31 Me., 450 ; 37 Me., 319; 39 

Me., 406: 40 Me., 203; 57 Me., 3.,)8; 58 Me., 439; 65 Me., 568; 67 Me., 
473; 73 Me., 375; 76 Me., 74; 80 Me., 56. 
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unless the acknowledgment or promise is express, in writing, and signed 
by the party chargeable thereby. No such acknowledgment or promise 
made by one joint contractor affects the liability of the others. (a) 

SEC. I01. In actions against two or more joint contractors, if it 
appears on trial or otherwise, that the plaintiff is barred by the provisions 
hereof as to one or more of the defendants, but is entitled to recover 
against any other by virtue of a new acknowledgment, promise or other
wise, judgment shall be rendered for the plaintiff against such other, and 
for the other defendants against the plaintiff. (b) 

SEC. I02. In an action on contract, if the defendant pleads in abate
ment that another person ought to have been jointly sued, and issue is 
joined thereon, and it appears on the trial, that the action was barred by 
the provisions hereof against such person, the issue shall be found for 
the plaintiff. 

SEC. I03. Nothing he;'ein contained alters, takes away or lessens the 
effect of payment of any principal or interest made by any person; but 
no indorsement or memorandum of such payment made on a promissory 
note, bill of exchange or other writing, by or on behalf of the party to 
whom such payment is made or purports to be made, is sufficient proof 
of payment to take the case out of the statute of limitations; and no such 
payment made by one joint contractor, or his executor or administrator, 
affects the liability of anothel·. (c) 

SEC. I04. Every judgment and decree of any court of record of the 
United States, or of any state, or of a trial justice or justice of the peace 
in this state, shall be presumed to be paid and satisfied at the end of 
twenty years after any duty or obligations accrued by virtue of such 
judgment or decree. (d) 

SEC. lOS. All the provisions hereof respecting limitations, apply to 
any debt or contract filed in set-off by the defendant; and the time of 
such limitation of such debt or contract shall be computed, as if an action 
had been commenced therefor at the time when the plaintiff's action was 
commenced, unless the defendant is deprived of the benefit of the set-off 
by the nonsuit or other act of the plaintiff; and when he is thus defeated 
of a judgment on the merits of such debt or contract, he 1~1ay commence 
an action thereon within six months after the final determination of the 
suit aforesaid. 

SEC. I06. If a person is out of the state when a cause of action 
accrues against him, the action may be commenced within the time lim
ited therefor, after he comes into the state; and, if a person is absent 
from and resides out of the state, after a cause of action has accrued 
against him, the time of his absence from the state, shall not be taken as 
a part of the time limited for the commencement of the action; or, if a 
person is adjudged an insolvent debtor after a cause of action has accrued 
against him, and such cause of action is one provable in insolvency, the 
time of the pendency of his insolvency proceedings shall not be taken as a 

(a) 15 Me., 362, 445; 17 Me., 146, 186; 21 Me., 434; 22 Me., I03; 23 
Me., 457; 24 Me., 535; 29 Me., 49; 35 Me., 367; 38 Me., 35I; 60 Me., 440 ; 
71 Me., 314; 73 Me., 120; 74 Me., 519; 77 Me., 396; 81 Me, 325; 84 Me., 
38I; 89 Me., 494; 92 Me., 97; 97 Me., 405; 98 Me., 136; I08 Me., 20, 382 ; 
I09 Me., 496. 

(b) 7 Me., 27; 15 Me., 392. 
(c) 20 Me., 347; 21 Me., 178, 435; 22 Me., 499; 23 Me., 163; 28 Me., 

423; 30 Me., 255, 427; 32 Me., r69, 268; 33 Me., 185; 35 Me., 184, 367; 
38 Me., 182; 51 Me., 35, 202; 53 Me., 392 ; 54 Me., 22; 65 Me., 172, 513; 
66 Me., 444; 78 Me., 494; 80 Ivle., 314; 82 Me., 280; 83 Me., 129; 84 l'vIe., 
38I; 97 Me., 287, 405, 406; I08 Me., 20. 

(d) 28 Me., 83; 55 Me., 134; 66 Me., 444. 
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part of the time limiterl for the commencement of the action. But no 
action shall be brought by any person whose cause of action has been 
barred by the laws o£ any state, territory or country while all the parties 
have resided therein. (a) 

S:u:c. 107. Any foreign corporation doing business continuously in this 
state, and having constantly an officer 01' agent resident herein, on whom 
service of any process may be madc, shall be entitled to the benefit of all 
provisions of law relating to limitation of actions the same as domestic 
corporations. 

S:u:c. ra8. No action or proceeding shall be brought or maintained to 
recover damages caused by the taking of any land, rights or other prop
erty, to be used for a pttblic pl1rpose, when such taking has been author
ized by the legislature, unless the same is commenced within three years 
after the cause first accrued for which the .same, or like proceedings 
might have been commenced. Nor shall any compensation be awarded 
for damages sustained for more than three years before the commence
ment of proceedings to recover the same. 

OHAPTER 85. 

PROC:U:EDINGS IN CIVIl, ACTIONS IN COURT. 

J\IISC:U:I,LANEouS PROVISIONS. 

SEC. 1. No action can be entered after the first day of the session of 
the supreme judicial court without special permission. Iii/hen it appears 
that the defendant has not had sufilcient notice, the court may order' such 
further notice as it deems proper. Any justice of the supreme judicial or 
of either superior court may order notice concerning any civil proceed
ing, in or out of term time, directing how it shall be given; and such 
order, when made in vacation, shall be indorsed on the process. Any 
order or (of) notice that the court may grant may be ordered by a justice 
in vacation. (b) 

SEC. 2. In all civil cases pending in the snpreme judicial court, (or 
in either snperior court,) any justice thereof (of either court) in vaca
tion may appoint and commission an auditor or surveyor, and upon the 
written agreement and request of the parties or their attorneys of record 
such justice may, in vacation, appoint a referee and make any other order 
or decree, interlocutory or final, in any such case, and the clerk of said 
court in each county shall enter upon the docket either in term time or 
vacation, all such appointments and orders in any pending case. 

SEC. 3. vVhen service of the writ has been made, and the defendant 
does not appear by himself or attorney within the first three days of the 
term, his default may be recorded, and the charge in the declaration taken 
to be true. If the defendant, before the .i uries are dismissed for the 
term, enters his appearance and pays to the plaintiff such costs as the 
court orders, the default shall be taken off. The court may permit it to 
be taken off for sufficient cause. (c) 

(a) 20 Me., 273; 23 Me., 164,415; 37 Me., 307, 392 ; 38 Me., 172 ; 48 
Me., 320; 54 Me., 400 ; 55 Me., 234; 57 Me., 55 1; 65 Me., 513; 75 Me., 
407; 80 Me.; 508; 83 Me., 90; 84 ME:., 254. 

(b) 56 Me., 425; 79 Me., 42; 93 :Me., 2.11; IOO Me., 547; I04 Ivle., 81. 
(c) 16 Me., 228; 17 Me" 426; 21 Me., 45; 23 Me., 485; 26 Me., 340; 

30 Me., 557; 33 Me., I02, 251; 41 Me., 439; 45 Me., I05. 
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Sec. 4. vVhen the defendant ,vas an inhabitant of the state and absent 
from it at the time of service, and it does not appear that he has returned, 
or has had actual notice of the suit, the court may continue the action, 

CHAP.85. 

If defendant 
is out of 
state, pro
ceedings. 
R. S., c. 84, § 
63 Me., 3GO. 
72 Me., 337. 
81 Me., 475. 

3. not exceeding twice unless for special cause, or enter judgment on 
default. If the defendant was not an inhabitant of the state or within 
it, and had actual notice of the suit, the court may order a continuance if 
he does not appear at the first term. 

Execution 
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ed one year) 
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is giv,.)l1. 
R. S. c., 84, § 4. 
See c. 79, § 52. 

-attachment 
on orig-inal 
'vrit, ho\v 
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R. S., c. 82, § 5. 
72 Me., 833. 
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R. S., c. 84, § 6. 
72 Me., 338. 
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R. S., c. 84, § 7. 
45 Me., 306. 
4G Me., 499. 

Petition to 

Sec. 5. vVhen judgment is rendered on default of an absent defendant 
in a personal action as provided in the preceding section, execution can- ' 
not be issued thereon within one year thereafter, unless the plaintiff first 
gives bond to the defendant, with one or more sureties in double the 
amount of damages and costs, conditioned to repay the amount to the 
defendant if the Judgment is reversed on review, to which he is entitled 
of right, if brought within one year, or so much of the amount recovered, 
as is recovered back on ~uch review, and any attachment made on the 
original writ continues for one year and thirty days after said judgment 
is so rendered, when no bond is given; and when a bond is given, it con
tinues for thirty days after said bond is filed with the clerk of said 
court. (a) 

Sec. 6. The bond shall be deposited with the clerk, who shall decide 
upon the sufficiency of the sureties, subject to an appeal to a justice of 
the court, and if the review of right is not so prosecuted, the defendant 
may, within one year after he first has notice of the judgment, petition 
the court for a review, and the court may grant it on such terms as it 
deems reasonable. 

Sr,c. 7. V,Thenever, thl"Ough accident, inadvertence or mistake, an exe
cution has been issued by the clerk, judge or recorder of any court in 
llny county, upon a jlldgl11t'nt rendered on default of an absent defend'ant 
in a petsonal action, within one year after the rendition of such judg
ment, without deposit of the bond specified in sections five and six, all 
proceedings upon or by virtue of such execution or judgment, shall, after 
one year from the rendition of such judgment, have the same effect and 
validity as if the bond had been duly given, deposited and approved, 
unless a petition for review has been brought within said year; and, in 
case such judgment is not reversed on review if brought within said year, 
all such proceedings shall be valid as aforesaid, after final judgment for 
the defendant in review. 

Sec. 8. When an appeal is taken from a judgment of a trial justice 
or municipal or police court, and the action by mistake or accident is not 
entered, and the judgment has not been affirmed, the court may, on peti
tion of either party, allow the action or complaint to be entered at an-
other term of the court, upon reasonable terms, with the same effect as 
if it had been entered at the proper term. 

Sec. 9. Such petition must be presented to the court, or filed in the 
clerk's office within one year after the term at which the action ought to 
have been entered; and no attachment or bail shall be revived or con-

be \vithin a 
year; attach
ment or bail 
not revived. 

8. tinned by such proceedings. R. S., c. 84, § 
On appeals, 
original pa
pers sent up, 
except writ 
and pleadings. 
R. S., c. 84, § 9. 
39 lIfe., 136. 

Proceedings 
not abated, 
etc., for want 
of form. 
R. S., c. 84, § 10. 

Sec. ro. In cases carried from a trial justice, municipal or police 
court, to a higher court, all depositiol1<; an-d original papers, except the 
process by which the suit was commenced, the return of service thereon, 
2.nd the pleadings, shall be certified hy the proper officer, and carried up 
without leaving copies, unless otherwise ordered by the court having 
original cognizance. 

SEC. II. No process or proceeding in courts of justice shall be abated, 
arrested or reversed, for want of form only, or for circumstantial errors 
or mistakes which by law are amendable, when the person and case can 

(a) 5 Me., 386; 57 Ivle., 599; 59 Me., 567; 63 Me., 360; 66 }'vle., r66: 
72 Me., 337. 
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be rightly understood. Such errors and defects may be amended, on 
motion of either party, 011 such terms as the court orde"rs.· (a) 

SEC. 12. In all civil actions the writ may be amended by inserting 
additional plaintiffs, or by striking out one or more plahltiffs when there 
are two or more, and the court may impose reasonable terms. (I{) 

SEc. 13. 'When in an action pending, the loss or destruction of a writ 
or process after service is proved by affidavit or otherwise, the court may 
allow a new one to be filed, corresponding thereto as nearly as may be, 
with the same effect as tre one lost or destroyed. 

SEc. 14. IV-hen there are two or more defendants, the writ may be 
amended by striking out one or more of them, on payment of costs to 
him to that time. A writ founded on c~ntract, express or implied, may 
be amended by inserting additional defendants; and the court may order 
service to be made on them, and their property to be attached as in case 
of original writs; and on 'return of due service, they become parties to 
the suit, but are not liable to costs before service. (c) 

Sec. IS. IV-hell, in an action at law in the supreme judicial court, it 
appears that the rights of the parties can be better determined and 
enforced by a judgment and decree in equity, the court may, upon reason
able terms, strike out the pleadings at law, and require the parties to 
plead in equity in the same cause and may hear and determine the cause 
in equity. 

Sltc. 16. IV-hen in any equity proceeding in the supreme judicial conrt, 
it appears that the remedy at law is plain, adequate and complete and 
that the rights of the parties can be fully determined and enforced by a 
judgment and execution at law, the court may upon reasonable terms 
strike out the pleadings in equity, and require the parties to plead at 
law in the same cause and may hear and determine the cause at law. 

Sec. 17. vVhen in an action at law commenced in either of the 
superior courts and pending in the snpreme judicial court, sitting as a 
law court, it appears that the rights of the parties can be better deter-

(a) 3lVIe., 30; 6 iHe., 325;!O Me., 285: 13 Me., 309; IS Me., 402, 466; 
16 Me., 265, 268, 283; 18 Me., 250; 22 Me., 3II ; 23 Me., 507; 25 Me., 333; 
26 Me., 212, 288; 29 Me., 167; 30 Me., 31, 170; 39 Me., 231; 45 Me. 284; 
46 Me., 331; 47 :Me., 158, 185; 48 Me., 35, 253; 51 Me., 607; 53 Me., 174; 
54 Me., 202, 496; 57 Me., 156 ; 58 Me., 41; 63 Me., 153; 74 Me., 113, 491; 
75' Me., 47, 600; 77 Me., 343: 78 Me., IT3; 87 Me., 483; 92 :Me., 100; 93 
Me., 187. 

Amendment of declaration; 2 Me., 49; 3 Me., 249; 4 Me., 480; I I :Me., 
500; 13 Me., 89, 249, 419; 14 Me., 50; IS Me., 138; 16 Me., 173, 234, 283, 
448; 17 IVle., 225, 41 I; 18 Me., 174, 413; 19 Me. 358; 20 l'de., 148; 23 
NIe., 77; 24 Me., 17, 247; 25 Me., 252, 31 I; 26 Me., 28, 212; 54 Me., 496; 
65 Me., 320 ;66 lVle., 94, 388; 67 Me., 490, 553; 69 :Me., 30, 126; 71 Me., 
28; 74 Me., 142; 95 Me., 131, 203, 258; 99 Me., 409; 103 Me., 265; 108 
Me., 356: 109 Me., 331; IIO Me., 535. 

Ad damnum; 6 Me., 325; IS IVIe., 432; 57 'Me., ISS; 58 Me., 331 ; 90 
Me., 310. 

Seal of writ; 3 Me., 30; J2 Me., J96; 19 Me., 208; 30 Me., 170. 
Date of writ; 14 Me., 396; 7I Me., 266. 
Of changing a writ of original SUllll110nS, to a writ of attachment; IS 

Me., 401, 466; 51 Me., 607: 71 IVIe., 28. 
, Teste of writ; IS Me., 433. 

Return day of writ; 16 Me., 267; 17 Me., 417; 35 Me., 123; 54 Me., 
202; 63 Me., 409. 

(b) 67 Me., 500; 6C) l'vIe., 85; 77 Me., 578; !O3 Me., 137. 
(c) 2 Me., 120; II Me., J27; 13 Me" 389; 20 Me., 420; 25 Me., 333; 

34 Me., 34; 35 Me., 535,: 45 Me., 444; 58 Me., 41; 59 Me., 344; 60 Me., 
208, 352; 75 Me., 86; 82 Me., 227; 87 Me., 435. 
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mined and enforced by a judgment and decree in equity, thE\, supreme 
judicial court may, upon reasonable terms, strike out the pleadings at 
law, and require the parties to plead in equity in the same cause; and 
thereupon the action shall be transferred to the docket of the supreme 
judicial court for the same county, and be heard and determined in 
equity in that court. 

SEc. 18. Any defendant may plead in defense to any actitln at law in 
the supreme judicial court, any matter which would be ground for relief 
in equity, and shall receive such relief as he would be entitled to receive 
in equity, against the claims of the plaintiff; such matter of defense shall 
be pleaded in the form of a brief statement under the general issue. 
And, by counter brief statement, any plaintiff may plead any matter which 
would be ground for relief in equity against any defense set up by any 
defendant in an action at law in said court, a~1d shall receive such relief 
as he would be entitled to receive in equity against such claim of the 
defendant. (a) 

SEC. 19. In actions at law in the superior courts, equitable defenses 
and equitable replies to matters of defense, may be pleaded by filing a 
brief statement thereof supported-by affidavit that the matters so pleaded 
are true in fact. Thereupon the action shall be transferred to the docket 
of the supreme judicial court for the same county, and be heard and 
determined in that court. 

SEc. 20. ·Whenever in such action any matter which would be ground 
for relief in equity is so pleaded by any party, the supreme judicial court 
may make such decrees and restraining orders, as may be necessary to 
protect and preserve such equitable rights, and may issue injunctions, 
according to the usual practice of courts of equity. 

SEc. 21. No attachments shall be affected by proceedings under the 
six preceding sections. Either party to a cause may, upon petition, 
obtain fr0111 the court an order for the attachment of property of a party 
to the suit to secure any judgment which may be obtained, to be made 
on such precept as the court may order and to be recorded as in case of 
other attachments. 

SEc. 22. In all proceedings in the supreme judicial court, under the 
seven preceding sections, when there appears to be any conflict or vari
ance between the principles of law and those of equity, as to the same 
subject matter, the rules and principles of equity shall prevail. At the 
hearing of all equity causes, oral testimony shall be received as in trials 
at common law. (b) 

SEc. 23. A party to any action in the supreme judicial court or supe
rior courts, may file in the clerk's office of the court in the county where 
such action is pending, any documel1t which he may deem material to the 
issue, and give to the adverse party notice of such filing and that he 
desires the execution of said document to be admitted. If within seven 
days after such notice, unless the time is enlarged by the court or a jus
tice thereof, the adverse party shall not file in said clerk's office a denial 
of the genuineness of the execution of said document, he shall be held 
to have admitted the same. 

SI\C. 24. vVhere books, papers, or written instruments material to the 
issue in any action at law pending in the supreme judicial court or in the 
superior courts, are in the possession of the opposite party, and access 
thereto refused, the court upon motion, notice and hearing, may require' 
their production for inspection. In case of unreasonable delay or refusal 

(a) 158 Mass., .313; 178 Mass., J28; 184 Mass., 571; 88 Me., 6ll, 615; 
94 Me., 306; lOO Me., 564; lOI Me., 277, 589; lO2 Me., 31; 104 Me., 207. 

(b) 87 Me., 275; 94 Me., 307; 98 Me., 442; lOO Me., 564; lOI Me., 
277; 104 Me., 53. 



PROC~~DINGS IN COURT. 

in complying with such requirement the court may order a nonsuit or 
default ;s the case may require. 

S~c. 25. Any judge of the supreme judicial court, while holding a 
nisi prius term, on motion of either party, shall, for cause shown, order 
the transfer of any civil action, or criminal case, pending in said court, 
to the docket thereof in any other county for trial, preserving all attach
men ts. 

Sltc. 26. Any court or trial justice may exclude minors as spectators, 
from the court room, during the trial of any ,cause, civil or criminal, 
when their presence is not necessary as witnesses or parties. 

S~c. 27. The distinction between actions of trespass and trespass on 
the case is abolished. A declaration in either form is good. (a) 

S~c. 28. Treasurers of state, counties, towns and corporations, may 
maintain suits in their own names as treasurers on contracts given to 
them or their predecessors, and ,prosecute suits pending in the liame of 
their predecessors. 

S~c. 29. Any organized unincorporated society or association may 
sue in the name of its trustees for the time being, and may maintain an 
action at law, though the defendant or defendants or some of them are 
members of the same society or association. 

S~c. 30. Penalties may be recovered by action of debt, when no other 
mode of recovery is provided. (b) 

Sltc. 3I. The assignee of a grantee, or his executor or administrator, 
after eviction by an older and better title, may maintain an action on a 
covenant of seizin or freedom from encumbrance contained in absolute 
deeds of the premises between the parties, and recover such damages as 
the first grantee might have recovered on eviction, upon filing, at the first 
term, in court, for the use of his grantor, a release of the covenants of 
his deed and of all causes of action thereon. The prior grantee cannot, 
in such case, release the covenants of the first grantor to the prejudic'e of 
his grantee. 

SltC. 32. Grantees may appear and defend in suits against their 
grantors in which the real estate conveyed is attached. (c) 

Sltc. 33. In actions on contract in a penal sum for performance of 
covenants or agreements, and in actions of covenant, several breaches 
may be assigned, and in defense, perfor'mance generally, both in affirma
tive and negative covenants, may be alleged. (d) 

S~c. 34. In an action for breach of covenant against encumbrances 
contained in a deed of real estate, when the encumbrance is a right of 
dower, if such dower has been assigned and not released, the value there
of shall be the' measure of damages; but if it has been demanded and not 
assigned, the court, on application of the plaintiff, shall cite the claimant 
of dower to appear and become a party, by personal service made four
teen days before the term of conrt to which it is returnable; if she does 
not appear, or if she appears and refuses to release such right, the court 
shall appoint three commissioners to assign the same, who shall proceed 
in the manner provided for commissioners apointed under chapter ninety
one to make partition; and when their report is made and accepted by 
the court, it is a legal assignment of dower, and the value thereof is the 
measure of damages in said action. 

Sltc. 35. The general issue may be pleaded in all cases, and a brief 
statement of special matter of clefepse, or a special plea, or double pleas 

(a) 70 l'd e., 220; 77 Me., 342; 80 Me., 33. 
(b) 56 lVle., 78; 84 Me., 433; 87 j\k, 476. 
(c) See §§ 62 to 67; 76 Me., 418; 106 Me., II4. 
(d) 58 Me., 130; 77 Me., I II; 80 Me., 362. 
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its effect. 
R. S., c. 84, § 37. 

PROCEEDINGS IN COURT. 

in bar, may be filed. The plain tiff must join a general issue, and may 
file a counter brief statement. (a) 

SEC. 36. A general demurrer to the declaration may be filed; and in 
any stage of the pleadings eithel' party may demur, and the demurrer 
must be joined, and it shall not be withdrawn without leave of court, and 
of the opposite party; but the j llstice shall rule on it, and his ruling shall 
be final unless the party aggrieved excepts; and before exceptions are 
filed and allowed, he has the same power as the full court to allow the 
plaintiff to amend, or the defendant to plead anew. If the law court 
deems such exceptions frivolous, it shall award treble costs against the 
party excepting from the time the exceptions were filed. If the declara
tion is adjudged defective and is amendable, the plaintiff may amend 
upon payment of costs from the time when the demurrer was filed. If 
the demurrer is filed at the first term and overruled, the defendant may 
plead anew on payment of costs from the time when it was filed, unless 
it is adjudged frivolous and intended for delay, in which case judgment 
shall be entered. At the next tern: of the court in the cOllnty where the 
action is pending, after a decision on the demurrer has been certified by 
the clerk of the district to the clerk of such county, and not before, judg
ment shall be entered on the demurrer, unless the costs are paid, ~nd the 
amendment 01' new pleadings filed on the second day of the term. (b) 

Under the decision in State vs. Peck, 60 Me., 498, 502, judgment must be 
entered on the demurrer unless tho costs are paid as well as the amendment or 
new pleadings filed. on the second day of the term. '1'ho attention of the com
missioner has been called by Chief Justice Savag'e to a case recE'ntly before 
him in which the amendment had neen seasonably filed but the costs had not 
been paid; the party, however, stood ready to pay them. 

The commissioner suggests for the consideration of the legislature whether 
justice and a speedy determination of disputes will not be promoted by an 
aUlelldnlent giving to th(.\ pl.~esi(1ing jUEtice S0111e dIscretion to enlarge the thne 
for filing' the amendment IJI' new pleadings, or for paying the costs. 

SEC. 37. In actions of trespass on lands, the defendant may file a brief 
statement disclaiming all title to the land described, and alleging that the 
trespass was involuntary, or by negligence 01' mistake, or in the prosecu
tion of a legal right, and that before action brought he tendered sufficient 
amends therefor, or that he brings money into court to satisfy the dam
ages with costs to that time; and if on trial he establishes the truth of his 
allegations, he recovers costs. 

SEC. 38. In any personal actiQ11 the defendant may in writing entered 
of record with its date, offer to be defaulted for a specified SU111. If 
accepted, interest may be added from that date to date of judgment. If 
not accepted within such time as the court orders, it shall not be offered 
in evidence, or have any effect upon the rights of the parties, or the j udg
ment to be rendered, except as to the costs; but no costs shall be allowed 
the defendant, if the offer is accepted within the time fixed by the court, 
or if accepted when no time has been so fixed. If the offer is not so 
accepted and the plaintiff fails to recover a sum as due at the time of the 
offer, greater than the Sl1l11 offered, he recovers such costs only as accrued 
before the offer, and the defendant recovers costs accrued after that 
time, and his judgment for costs may be set off against the plaintiff's 
judgment for debt and costs. (c) 

(a) lO Me.) 260; II Me., 166,215; 13 Me., 38; 16 'Me., 86, 425; 29 
Me., 472; 47 :Me., 350, 489; 49 Me., 333; 53 Me., 134, 429; 55 Me., 159; 
65 Me.) 496; 71 Me., 401; 78 :Me.) 295; 87 Me., 26; lO8 Me., 140. 

(b) 68 Me., 147; 71 Me., 287, 490 ; 72 Me.) I03, 222, 428; 74 IV1e. 101; 
75 Me., 557; 77 Me., 461 ; 82 :Me.) 227; 90 Me., 3IO; 93 Me., 557; 95 Me., 
132, 246. 

(c) 4 IV1e. 276; 5 IV1e., 394; <) Me., II2; 13 1V1e., 313; 19 Me.) 208: 20 
Me., 40, 313; 21 :Me., S3I; 30 :Me., 458; 31 Me., 414; 33 Me., 220; 39 Me.) 
72) 474; 42 IV1e., 54, 290 ; 46 IV1e., 545; 47 Me.) 354; 48 Me., 301 ; 51 Me., 
383; 55 Me., 533; 71 1V1e., 287; 72 Me.,' 442. 



PROCEEDINGS IN COUR'r. 

SEC. 39. In any personal action the plaintiff 1112.y, in like manner, offer 
to have judgment rendered against him for a specified sum, and the pro
ceedings thereon and the effect of snch offer upon his rights and liabilities 
shall be the same as is provided in respect to the defendant in the pre
ceding section. 

SEC. 40. A tender, with the costs then accrued, may be made after 
action brought and before its entry, to the plaintiff or his attorney, with 
the same effect as if made before action brought. In actions against 
towns for injury to the person or damage to property from defect in 
ways, a town may make a tender before commencement or entry of the 
action, or offer to be defaulted for a specified Sll111, with the same effect 
as in actions 011 contract. 

SEC. 41. In any proceeding at law or in equity in which the amount 
due on a promissory note given for the price of land conveyed, is in 
question, and a total failure of consideration would be a defense, a par
tial failure of consideration may be shown in reduction of damages. (a) 

SEC. 42. The goods and estate of a deceased debtor in a joint con
tract, express or implied, or in a judgment on contract, are liable in the 
same manner, and the creditor has the same remedy, as in case of a joint 
and several contract. 

SEC. 43. In an action for writing and publishing a libel, evidence shall 
be received to establish the truth of the matter charged as libelo1ls. If 
its truth is established, it is a justification, unless the pUblication is found 
to have originated in corrupt or malicious motives. (b) 

SEC. 44. The defendant in an action for libel, may prove under the 
general issue, in mitigation of damages, that the charge was made by 
mistake or through error or by inadvertence, and that he has in writing, 
within a reasonable time after the publication of the charge, retracted the 
charge and denied its truth, as publicly and as fully as he made 
the charge; and he may also prove in mitigation of damages that the 
plaintiff has alread~' recovered or has brought action for damages for, or 
has received or has agreed to receive compensation for, substantially the 
same libel as that for which said action was brought. 

Sl\c. 45. In actions for libel or slander, an unproved allegation in the 
pleadings that the matter charged is true, shall not be deemed proof of 
malice unless the jury on the whole case find that such allegation or the 
defense thereunder, is made with malicious intent. This section and the 
preceding section do not apply to actions peltding on the twenty-seventh 
day of 1!farth, nineteen hundred and three, or causes of action existing 
on that date. 

SEC. 46. In actions to recover damages for negligently causing the 
death of a person, or for injury to a person who is deceased at the time 
of trial of such action, the person for whose death or injury the action is 
brought shall be presumed to have been in the exercise of due care at the 
time of all acts in any way related to his death or injury, and if contrib
utory negligence be relied upon as a defense, it shall be pleaded and 
proved by the defendant. 

SEC. 47. "\iVhen in a civil action, the declaration contains a good count 
and bad ones, or a wrong joinder of counts, and no written objection is 
made until after the cause is committed to the jnry, and a general verdict 
has been recorded, the judgment cannot for such cause be reversed on 
writ of error. 

SEC. 48. No motion in arrest of judgment in a civil action can be 
entertained. (c) 

(a) 24 Me., 120; 34 Me., 146; 43 Me., 490 ; 75 Me., 293; 88 Me., 460 ; 
98 Me., 321 ; 99 Me., 353. 

(b) 30 Me., 467; 95 ]VIe., 348; 96 lVIe., 24. 
(c) 44 Me., 42; 53 Me., 109; 54 Me., 357; 69 Me., 456; 70 Me., 253. 
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PROC1';TI;DINGS IN COURT. 

STI;C. 49. In actions on bond or contract in a penal sum, for the per
formance of covenants or agreements, or on a recognizance to prosecute 
an appeal, when the jury finds the condition broken, they shall estimate 
the plaintiff's damages, and judgment shall be entered for the penal sum, 
and execution shall issue for such damages and costs. (a) 

STI;c. 50. Sureties upon official bonds may appear and defend in Sllits 
against their principal, whenever such sureties may ultimately be liable 
upon such bonds. 

STI;c. 51. Interest shall be allowed on the amount found due for dam
ages and costs in actions on judgments of a court of record. (b) 

Sec. 52. A justice or judge may sit in the trial or disposal of an 
action, in which the county or town where he resides is a party or inter
ested, if the party adverse to such county or town enters on the docket 
a waiver of all objections. (c) 

STI;c. 53. vVhen a party to a suit dies, and his death is suggested on 
the record, and the cause of action survives, his executor or administrator 
may become a party, or at the request of the other party, be summoned 
to appear and become a party. Service of the sum11l0ns shal1 be made on 
him fourteen days before the term to which it is returnable. If he neg
lects to appear, judgment may be entered by nonsuit or default according 
to chapter ninety. If the suit is in equity, his executor, administrator or 
heirs at law, may in like manner appear or be summoned without a bill of 
revivor. (d) 

STI;c. 54. vVhen a party becomes insane, the suit may be prosecuted or 
defended by his guardian, who, on application of his friend, or of the 
other party, may be appointed for that. purpose bY'a justice of the court 
in term time or in vacation. He is entitled to a reasonable compensation, 
and is not liable for costs. 

S1';c. 55. vVhen a motion is made in the supreme judicial court to 
have a verdict set aside as against law or evidence, a report of the whole 
evidence shall be signed by the presiding justice (or authenticated by the 
certificate of the official court stenographer.) vVhen the n'lotion is 
founded on any alleged cause not shown by the evidence reported, the 
testimony respecting the allegations of the motion, shall be heard and 
reported by the justice, and the case shall then be marked "law." vVhen 
the law court is of opinion that the motion was frivolous, or intended for 
delay, it may award double or treble costs. (e) 

STI;c. 56. Any justice of the supreme judicial or of a superior court 
may, at the same term at which it is rendered, set aside a verdict and 
grant a new trial in a case tried before him, when in his opinion the evi
dence demands it. But such verdict shall not be set aside by a single jus- . 
tice when two verdicts have been rendered against the applicant.~f) 

S1';c. 57. In actions of trespass on property, the court and jury, or 
magistrate, shall determine whether the trespass was committed wilfully;' 
if so found, a record thereof shall be made, and a memorandum thereof 
minuted on the margin of the execution. 

(a) 17 Me., 452; 21 Me., 209; 22 Me., 486, 487; 24 Me., 168; 39 Me., 
414; 49 Me., 325; 52 :Me., 275; 77 :Me., III; 80 Me., 362; 83 lVle., 32. 

(b) 19 Me., 460; 22 Me., 120; 60 Me., 256, 257; 63 Me., 62. 
(c) See c. 80, § I; 105 Me., 418; IIO Me., 199. 2 
(d) 6 Me., 429; 44 Me., 76; 59 Me., 343; 66 lvIe., 446; 76 Me., 99; 77 

Me., 141. 
(e) 15 Me., 73; 16 lvle., 204; 19 lvle., 30, 405; 20 Tvle., 199, 352; 40 

Me., 245; 43 Me., 468, 538; 45 Me., 284; 48 Me., 242, 439; 53 Me., 172 : 
54 Me., 260; 56 Me., 233, 250 ; 58 Me., 351 ; 70 Me., 334; 100 Me., 273; 
104 Me., 80; 107 Me., 276. 

(f) 59 Me., 580 ; 64 Me., 131 ; 73 Me., 225; 79 Me., 21 7; 83, Me., 452. 



PROCEEDINGS IN COURT. 

SEC. 58. Damages on protest of bills of exchange of a hundred dollars 
or more, payable by the acceptor, drawer or indorser of a bill in this 
state, are, if payable at a place seventy-five miles distant, one per cent; if 
payable in the state of New York or in any state northerly of it, and not 
in this state, three per cent; if payable in any Atlantic state or territory 
southerly of New York and northerly of Florida, six per cent; and in 
any other state or territory, nine per cent. 

SEC. 59. In all contracts for labor, ten hours of actual labor are a 
legal day's work, unless the contract stipulates for a longer time; but this 
rule does not apply to monthly labor or to agricultural employments. 

SEC. 60. No action, commenced in his official capacity by a public 
officer, is abated by his ceasing to hold the office; but it may be prosecuted 
by his successors to the same uses; and the necessary amendments may 
be made and notices gi ven. 

SEC. 61. No action shall be maintained on a demand settled by a 
creditor, or his attorney entrusted to collect it, in full discharge thereof, 
by the receipt of money or other valuable consideration, however 
small. (a) 

WHEN SUBSEQUENT A'l"l'ACHING CREDIToRS MAY DEFEND SUITS. 

SEC. 62. When property has been attached, a plaintiff, who has caused 
it to be attached in a subsequent suit, may, by himself or attorney, peti
tion the court for leave to defend the prior suit, and set forth therein the 
facts as he believes them to be, under oath; and the court may grant or 
refuse such leave. (b) 

SEC. 63. If leave is granted, he shall give bond, or enter into recog
nizance with sufficient surety, in such stun as the c.ourt orders, to pay the 
plaintiff in the prior ~uit all damages and costs occasioned by such 
defense; and an entry of record shall be made that he is admitted to 
defend such suit. 

SEC. 64. 'When the petitioner enters into recognizance, and fails in his 
defense, execution on his recognizance shall be issued against him for the 
damages found by the court, and costs; and judgment shall be rendered 
between the original parties as if no such defense had been made. 

SEC. 65. When the petitioner prevails, judgment shall be rendered 
against the plaintiff and in favor of the petitioner, and execution issued 
thereon for his costs; and costs mayor may not be awarded 'to the orig
inal defendant. 

SEC. 66. 'When judgment in such prior suit is rendered, at the first 
term of the conrt, the plaintiff in such subsequent suit, within one year 
thereafter, first giving bond to each party as provided in section sixty
three, may petition as provided in section sixty-two for leave to sue out 
a writ of review of such action; and such leave mayor may not be 
granted. If it is granted, and on final judgment the sum originally 
recovered is reduced, judgment shall be entered and execution issued for 
the difference, not exceeding the amount due from the original defendant 
to the petitioner, with costs for his sole use; which operates as a pay
ment of his debt to the amount of damages recovered. 

SEC. 67. When it appears by the verdict, or otherwise, that such prior 
attachment was made with intent to delay or defraud creditors, or that 
there was collusion between the plaintiff and defendant for that purpose, 
such attachment is void. 

(a) 178 U. S., 366; 46 Me., 434; 47 Me., 546 ; 48 Me., 434; 56 Me., 
582; 57 Me., 492 ; 59 Me., 358; 61 Me., 563; 62 Me., 12; 63 Me., 443; 77 
Me., 530; 86 Me., 184; 88 Me., 222; 92 Me., 432 ; 95 Me~, 397; 97 Me., 
588; 102 Me., 505; 103 Me., 106; 106 Me., 405; 107 Me., 165. 

(b) 64 Me., 319; 74 Me., 580 ; 79 Me., 535. 
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PROCEEDINGS IN COURT. SET-OFF. 

SUITs BY AND AGAINST BANKRUP1'S AND INSOLVENTS. 

SEC. 68. A person who has been'declared a bankrupt or an insolvent, 
may maintain an action respecting his fonner property in his own name, 
unless objection is made by plea in abatement, if before final judgment 
the assent of his trustee or assignee is filed in the office of the clerk o± 
the court in which the action is pending. 

SEc. 69. Actions in which an actual attachment of property was made 
four months prior to the filing of a petition in bankruptcy or insolvency 
by any defendant therein, shall be disposed of under the ordinary rules 
of proceedings in court. (a) 

SEC. 70. All other actions for recovery of a debt provable in bank
ruptcy or insolvency, when it appears that any defendant therein has filed 
his petition in bankruptcy or insolvency, or has been adjudged a bankrupt 
or an insolvent, on petition of his creditors before or after the commence
ment of the suit, shall be continued until the bankrupt or insolverit pro
ceedings are closed, unless the plaintiff strikes such defendant's name 
from the suit, which he may do without costs; but when such defendant 
does not use diligence in the prosecution of his bankrupt or insolvent pro
ceedings, after one term's notice to him, in writing, from the plaintiff, 
the court may refuse further delay. 

SEC. 7I. A discharge in bankruptcy may be pleaded by a simple aver
ment that on the day of its date such discharge was granted to the bank
rupt, and a certificate of such discharge under seal of the court granting 
the same, shall be conclusive evidence in favor of such bankrupt of the 
fact and regularity of such discharge. 

SET-oFF. 

SEC. 72. Demands between plaintiffs and defendants may be set off 
against each other as follows: 

The defendant, during the term to which the writ is returnable, must 
file a brief statement of his demand, in substance as certain as in a dec
laration, which by leave of court may be amended. The clerk shall enter 
on it and on the docket the date, and on the docket, under the action, 
notice of the filing. (b) 

SEC. 73. A demand originally payable to the defendant in his own 
right, founded on a judgment, or contract express or implied, for the 
price of real or personal estate sold, for money paid, or had and received, 
for services done, for a liquidated sum, or for one ascertainable by calcu
lation, may be set off. (c) 

SEC. 74. The demand must be due from all the plaintiffs to all the 
defendants jointly. vVhen there is a dormant partner, claims due from 
the ostensible one may be set off as if there were no dormant part
ner. (d) 

(a) 56 Me., 561; 67 l'vle., 19. 
(b) 6 Me., 240; IO Me., 139; IS Me., 269; 19 Me., 26; 20 Me., 423; 25 

Me., 129; 31 Me., 133; 32 Me., 285; 35 :Me.,81 : 38 Me., 117; 47 Me., 369: 
78 Me., 465. 

vVhat claims may be set off: 29 Me., 426; 31 Me., 161; 32 Me., 285; 33 
Me., 231; 34 Me., 510; 35 Me., 81, 535; 37 :rvle., 75; 39 Me., 421 , 447; 53 
Me., 176; 57 Me., 166; 69 Me., 381 . 

How presented and allowed; 35 Me., 180; 36 Me., 224; 41 Me., 264. 
Set-off of judgment and executions; 29 Me., IS; 34 Me., 123. 
(c) 5 Me., 416; 7 l'de., 84; II Me., 352; 13 Me., 288; 16 Me., 62; 18 

:rvle., 181,: 20 :Me., 423; 22 Me., 462; 24 Me., 38, 352; 39 Me:, 421 , 447; 78 
Me., 469; 94 Me., 21 I. 

(d) IS Me., 269; 85 Me., 445; 90 Me., 121; 97 Me., 26. 



PROCeeDINCS IN COUR'l'. seT-OFF. 

SIIC. 75. \IVhen a plaintiff had received notice that a demand against 
him had been assigned to the defendant. and had, before his suit was 
commenced, agreed to pay it to him, or to receive it as payment towards 
his demand, it may be set off. (a) 

Sec. 76. vVhen a defendant had notice of the assignment of a demand, 
he cannot have any demand set off that accrued or was acquired after 
such notice. (b) 
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SEC. 77. \IVhen an action is brought by one person for the 
another, a demand against the latter may be set off. (c) 

use of Suits by one 

Sec. 78. \IVhen the demand to be set off is a bond or contract with a 
penalty, only the St1111 equitably due can be set off. (d) 

Sec. 79. Demands against a person belonging to a defendant at the 
time of the death of such person, may be set off against claims prosecuted 
by his executor or administrator; and if a balance is found due to the 
defendant, judgment shall be in like form and of like effect as if he had 
commenced a suit therefor; but if the estate is insolvent, it must be 
presented to the commmissioners or added to the list of claims, like other 
judgments. (e) 

SEC. 80. In actions against executors, administrators, trustees or 
others in a representative ,capacity, they may set off such demands as 
those whom they represent might have set off in actions against them; 
but no demands, due to or from them in their own right, can be set off ill 
such actions. (f) 

Sec. 8I. In j oint or several actions by the executor or administrator 
of an estate represented insolvent, against two or more persons having 
joint or several demands against such estate, the demands may be filed in 
set-off by either of the defendants, at the first term of the court, or at the 
first term after such representation of insolvency, if made after the com
mencement of such actions; and if, on trial, a balance is found due to the 
defendants jointly. or to either of them. judgment shall be entered for 
such balance as the jury finds or the court orders, and it shall be treated 
and disposed of as other judgments against insolvent estates. 

Sec. 82. The trial may proceed in cases of set-off on issue joined. 
without a plea of set-off; and if an issue is not otherwise formed, the 
defendant may, except in actions of assumpsit, plead that he does not 
owe the sum demanded; and the plaintiff is entitled to every defense 
against such set-off, that he might have, by any form of pleading, to an 
action against him on the same demand. (g) 

SEC. 83. vVhen a demand is filed in set-off, the action cannot be dis
continued without consent of the defendant. The statute of limitations 
applies to demands filed in set-off, as if actions had been commenced on 
them at the date of the plaintiff's action. (h) 

SEC. 84. Vlhen no balance is found due to either party, no costs are 
recoverable. If a balance is found due to the plaintiff, he shall have 
judgment therefor with costs, and if a balance is found due from the 
plaintiff, judgment shall be rendered therefor in favor of the defendant, 
with costs; but no such jUdgment shall be rendered against the plaintiff, 
when the demand sued, had been assigned before the commencement of 
the action; nor for any balance due from other person than the plaintiff. 

(a) 19 Me., 72; 26 Me.,. lI8; S6 :Me., 168; 85 Me., 167. 
(b) 3 Me., 465; 17 Me., 27I. 
(c, d) 57 Me., 166. 
(e) 6 Me., 242; 34 Me., 147; 38 .M e., lI8; 49 j'VIe., 572. 
(f) I Me., 183; 3 Me., 371; 24 Me .. 38 ; 33 Me., 230 ; 94 Me., 211; 9~ 

Me., 321; 101 Me., 327. 
(g) .37 Me., 75; 54 Me., 498; 56 Me., 141 ; 67 Me., 571. 
(It) 68 Me., 472. 

for another. 
R. S., c. 84, § 74. 
Equitable 
dues, set off. 
R. ·S., c. 84, § 75. 
Demands due 
fI'OIll a 
deceased 
person ho-w 
to be set off. 
R. S., c. 84, § 76. 

Set-off in ac
tiOllS against 
persons in a 
representa
tive cajlacity. 
R. S., c. 84, § 77. 
See c. 69, § 16. 

Set-off in ac
tions brought 
by executors 
or adrninistra
tors of insolv
ent estates, 
and proceed
ings therein. 
R. S., c. 84, § 78. 
See c. 69, § 20. 

Pleadings and 
issue in cases 
of set-off. 
R. S., c. 84. § 79. 

No discon
(InUanC8, but 
by consent. 
R. S., c. 84. § 80. 
See c. 84. § 105. 
-limi tations. 

Costs, in 
set-off. 
R. S., c. 84, § 81. 
30 Me., 28. 
68 ~Ie" 132. 
73 Me., 169. 
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Similar pro
ceedings be
fore Inferior 
tribunals. 
R. S., c. 84, § 82. 

Auditors may 
be appointed 
in certain 
cases, 
R. S., c. 84, § 83. 

-proceedings 
before 
auditor. 

-fees ·how 
paid. 

All hearing, 
a majority 
may report; 

-proceedings 
on report. 
R. S., c. 84, § 84. 

Report as evi
dence. 
R. S .. c. 84, § 85. 
If defendant 
in action of 
account neg
lects to ac
count, audi
tors shall re
port it and he 
be defaulted. 
R. S., c. 84, § 86. 

Court may 
appoint ref
erees, 
R. S., c. 84, § 87. 

-fees. 

Jurors, how 
empaneled 
and sworn, 
or drawn 
by lot. 
R. S., c. 84, § 88. 
1905, c. 111. 
1909, c. 110. 
5 Me., 334. 
49 Me., 575, 592. 
GO Me., 304. 
75 Me., 106. 
74 Me., 153, 511. 
80 Me., 416. 

AUDITORS. R1';F1';R1';1';S. 

S1';C. 85. Similar proceedings in set-off may take place before municI
pal and police courts and trial justices, the demand in set-off being filed 
on the return day of the writ; but judgment cannot be rendered for a 
defendant for an amount in excess of the civil jurisdiction of such ,court, 
exclusive of costs. 

AUDITORS. 

S1';('. 86. vVhen an investigation of accounts, or an examination of 
vouchers is required, the court may appoint one or more auditors to hear 
the parties and their testimony, state the accounts, and make a report to 
the court upon such matters therein as may be ordered by the court, and 
the report is prima facie evidence upon such matters only, as are 
expressly embraced in the order. They shall notify the parties of the 
time and place of hearing, and have power to adj ourn; witnesses may be 
summoned and compelled to attend, and may be sworn by the auditor. 
The fees and necessary expenses of auditors so appointed shall be paid 
by the county on presentation of the proper certificate of the clerk of 
courts for that cOllnty, and the amount thereof shall be fixed by the court 
upon the coming in of the report. (a) 

S1';c. 87. vVhen there is more than one auditor, all must hear, but a 
majority may report, stating ·whether all did hear. Their report may be 
recommitted. They may be discharged and others appointed. They 
shaIl be aIlowed a reasonable compensation, to be fixed by the court and 
paid as provided in the preceding section. (b) 

S1';c. 88. Their report may be used as evidence by either party, and 
may be disproved by other evidence. (c) 

S1';c. 89. When in an action of account, judgment has been entered 
that the defendant account, and he unreasonably neglects to appear, or 
appearing, neglects to render an account before auditors appointed to 
take it, they shall certify the fact, and the court may enter a default and 
judgment thereon, or cause the damages to be assessed by a jnry. Cd) 

S1';C. 90. In all cases in the supreme judicial or either superior court 
in ·which the parties agree that the same may be tried by one or more 
persons as referees, the court may appoint the same, not exceeding three. 
whose fees and necessary expenses shall be pai<:i by the county on pres
entation of the proper certificate of the clerk of courts for that county, 
and the amount thereof shall be fixed by the court upon the coming in 
of the report. (e) 

JURI1';S. 

S1';c. 91. \iVhen venires for jurors are returned to court the clerk 
shall, at the commencement of each term, prepare an alphabetical list of 
the names of the several persons returned as traverse jurors; and before 
they are impaneled, the court shall cause it to be ascertained whether all 
so returned are present, and those desiring to be excused shall make 
application therefor when his name is called, and thereupon be heard on 

(a) Appointment in vacation, § 2; 40 Me., 340; 57 Me., 61; 64 Me., 
154; 65 Me., 328; 66 Me., 26; 69 Me., 568; 72 Me., 60; 75 Me., 279; 77 
Me., 396; 80 Me., 364; 87 Me., I95; 88 Me., 486. 

(b) 57 Me., 6I; 65 Me., 328 ; 75 Me., 279. 
(c) 57 Me., 61; 65 Me., 327; 78 Me., 458. 
(d) 45 Me., III; 65 Me., 328. 
((') Appointment in vacation, § 2; 64 Me., 154; 92 Me., 99. 



PROCEltDINGS IN COUR'J'. JURIES. 

said application. The clerk shall then place separately upon tickets in a 
box, the names of all jurors legally summoned and in attendance, and 
not excused, and the names shaIl be drawn from the box by the clerk, 
after having been thoroughly mixed, one at a time, and the first twelve 
persons whose names are drawn from the box shall compose the first 
.iury, and shall be impaneled by the first two being sworn, and then the 
other ten in succession as they ,vere drawn, and in such divisions as the 
court directs, or all at the same time; and the next twelve so drawn shall 
be impaneled and sworn in like manner, and shall compose the second 
jury; but before proceeding to the trial of any civil or criminal case, 
other than for an offense punishable by imprisonment for life, the cl~rk 
may, under direction of court, at the request of either party, place the 
names of all jurors legaIly summoned and in attendance, and not engaged 
in the trial of any other cause, separately upon tickets in a box, and the 
names shall be drawn from the box by the clerk, after having been 
thoroughly mixed, one at a time, for the purpose of constituting a jury; 
and each party may peremptorily challenge four jurors; but in such case 
all percmptory or other challenges and obj ections to a juror drawn, if 
then known, shall be made and determined, and the juror sworn or set 
aside, before another name is drawn, and so on until the panel is com
pleted; pro'vided, that the right to challenge peremptorily any person 
called or returned to serve as a juror may be exercised after it has been 
determined that the person so called or returned stands indifferent. A 
new jury shall be thus drawn for the trial of each cause; and after the 
panel is thus completed, the presiding justice shall appoint a foreman 
for the trial of the case. 

Note .. E. :tv!. Brig·gs. Esq .. of Lewiston. suggests that the word "shall," in 
the first clause of the last sentence of § 91, should read "may." 

Sltc. 92. Supernumerary jurors may be excused, from time to time, 
until wanted, and they may be placed on either jury as occasion requires; 
jurors may be transferred from one jury to the other 'when convenience 
requires it; and for good reason, any juror may be excused. 

SEC. 93. The following shall be the form of oath, administered to 
traverse jurors in civil causes: . 

"You, and each of you swear, that in all causes betwixt party and 
party, committed to you, you will give a true verdict therein according to 
the law and the evidence given you. So help you God." 

\;Yhen a juror is conscientiously scrupulous of taking an oath, the word 
"affirm," shall be used instead of "swear," and the words "this you do 
under the pains and penalties of perjury," instead of the woreIs "so help 
vou God." 
. SEC. 94. Each jury, after being thus impaneled and sworn, shall retire 
and choose their foreman by ballot, or make the choice upon retiring with 
the first cause with which they are charged; and when a foreman is 
absent or excused from service, a new foreman shall be chosen as afore
said; subject in each case to appointment by the court, as provided in 
section ninety-one. 

Sltc. 95. \;Yhen, by reason of chaIlenge or other cause, a sufficient 
number of jurors duly drawn and summoned cannot be obtained for the 
trial of a cause, the court shall cause jurors to be returned frbm the 
by-standel's. or from the county at large; to complete the panel; if there 
are on the jury not less than seven jurors drawn and returned as before 
provided. Such jurors shall be returned by the sheriff or his deputy, a 
coroner, or such other disinterested person as the court appoints. 

SEC. 90. Thc court may, in term time, "issue ven:ires for as many 
jurors as are wanted; to be drawn, notified and returned forthwith, or on 
a day appointed; and when in any county, the business requires a pro
tracted session, the court may, during the term, excuse all or any of the 
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See c. 136, § 13. 

-chal
lenges. 

-exercise of 
peremptory 
challenge. 
1907, c. 115. 

Supernu
lneraries, 
transfers and 
excuses. 
R. .S., c. 84, § 89. 
75 Me., 105. 
Form of 
jurors' oath. 
R. S., c. 84, § 90. 
62 Me., 304. 

Forelnan, 
ho,,, chosen. 
R. S., c. 84, § 91. 

Talesman, 
,vhen and 
how to be 
returned. 
R. S., c. 84, 92. 
3 Me., 21£. 
48 Me., 438. 
61J1iIe., 396. 

N e'V jurors, 
or ne,v juries l 

may be 
summoned 
during term. 
R. S., c. 84, § 93. 
48 Me., 439. 
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Challenge of 
jurors, ho-w 
tried, and 
when they 
are to be 
excluded. 
R. S., c. 84, § 94. 

Each party 
has one 
challenge; 
court may 
regulate 
right by 
general rules. 
R. S., c. 84, § 95. 

Judge may 
order a vie-w. 
R. S., c. 84, S 96. 
Judge shall 
charge jury 
on matters of 
law, but shall 
not express 
opinion on 
issues of fact. 
R. S., c. 84, § 97. 

Separate 
verdicts as to 
defendants. 
R. S., c. 84, § 98. 
65 Me., 499. 
72 Me., 55. 
93 Me., 549. 
108 Me., 242. 
Juries may 
find special 
verdicts 'for 
cases of law. 
R. S., c. 84, § 99. 

'Vhen jurors 
do not agree, 
proceedings. 
R. S., c. 84, § lOU. 

'Vhen not 
disqualified 
by residence. 
R. S., c. 84, § 101. 

Objections 
not stated 
before trial, 
are waived. 
R. S., c. 84, § 102. 

PROC:e:eDINGS IN COURT. JURI:eS. 

jurors originally returned, and issue venires for new jurors to supply 
their places; who shall be drawn and notified to attend at such time as 
the court directs. 

S:ec. 97. The court, on motion of either party in a suit, may examine, 
on oath, any person called as a juror therein, whether he is related to 
either party, has given or formed an opinion, or is sensible of any bias, 
prejudice or particular interest in the cause; and if it appears from his 
answers or from any competent evidence that he does not stand indif
ferent in the cause, another juror shall be called and placed in his 
stead. (a) 

S:ec. 98. In addition to chalIenges otherwise provided, either party 
may, before the trial commences, peremptorily challenge one juror fro111 
the panel unless the right of challenge provided in section ninety-one 
has been exercised; and the court may, by rules, prescribe the manner in 
which such right shall be exercised. (b) 

SEC. 99. In any jury trial the presiding justice may order a view by 
the jury. 

S:ec. 100. During a jury trial the presiding justice shall rule and 
charge the jury, orally or in writing, upon all matters of law arising in 
the case, but shall not, during the trial, including the charge, express an 
opinion upon issues of fact arising in the case, and such expression 
of opinion is sufficient cause for a new trial, if eithel' party aggrieved 
thereby and interested desires it; and the same shaH be ordered accord
ingly by the law court upon exceptions. (c) 

SEC. 101. In actions of contract against more than one defendant, the 
jury may return a separate verdict as to each defendant, or as to two or 
more defendants jointly, 'and judgments shall be entered accordingly. In 
case of separate judgment against defendants in the same action, the 
court shall apportion the costs to be taxed against each defendant. 

S:ec. 102. The traverse jury may, in all cases, find a special or general 
verdict, subject to the opinion of the court 01\ a case agreed on by the 
parties and reserved, or on the facts as reported by the justice presiding 
at the trial. 

S:ec. 103. "Vhen a jUl'y, not having agreed, return into court stating 
the fact, the justice may, in his discretion, explain any questions of law, 
if proposed to him, or restate any particular testimony, and send them 
out again for further consideration; bllt they shall not be sent out a third 
time in consequence of their disagreement, unless 011 account of diffi
culties not stated when they first came into court. (d) 

S:ec. 104. In prosecuti01~S for recovery of money, or other forfeiture, 
it is not a cause of challenge to a juror that he is liable to pay taxes in a 
county, town or plantation, which may be benefited by the recovery. (e) 

S:ec. 105. If a pal'ty knows any objection to a juror in season to pro
pose it before trial, and omits so to do, he shall not afterwards make it; 
unless by leave of court for special reasons. (f) 

(a) 6 :Me., 329; 30 Me., 485; 32 Me., 3II; 38 Me., 45; 43 :Me., 109; 
7S IVIe., 207; 84 Me., 305. 

(b) 70 IvIe., 338; 74 'LVI e., 153. 
(c) 64 'Me., 290; 65 Me., 269, 324; 66 Me., 550; 67 Me., 76; 69 :Me .. 

,:p6; 70 Me., 286, 472; 73 'Me., 317; 78 :Me., 306, 501; 79 Me., 124; 80 :Me., 
208, 394; 85 Me., 252 ; 87 :Me., 315,: 93 Me., 356; 95 :Me., 367; 104 Me., 
396. 

(d) 22 Me., 458; 24 :Me., 509; 31 :Me., 157; 33 'Me., 492 ; 36 IVIe., 476; 
73 :Me., 465; 77 i\k, 383; 81 Me., 563; 91 Me., 3I. 

(e) 48 Me., 439; 52 Me., 413; 98 Me., 130; IIO Me., 199. 
(f) 6 Me., 329; 47 Me., 594; 52 Jl.k, 413, 501 ; 53 Me., 536 ; 7I Me., 

90;' 81 Me., 161; 84 Me., 305. 



WITNESSES AND EVIDENCE. 

SEC. !O6. No irregularity in the venires, or drawing, summoning, 
returning or impaneling jurors, is sufficient to set aside a verdict, unless 
the party objecting was injured hy the irregularity; or unless the objec
tion was made before the return of the verdict. (a) 

SEC. 107. If either party, in a cause in which a verdict is returned, 
during the same term of the court, before or after the trial, gives to any 
of the jurors who try the cause, any treat or gratuity, or purposely intro
duces among the papers delivered to the jury when they retire with the 
cause, any papers which have any connection with it, but were not 
offered in evidence, the court, on motion of the adverse party, may set 
aside the verdict and order a new trial. (b) -

, WI'l'NESSES AND EYIDENCE. 

SEC. 108. The clerks of the several courts, trial justices and justices 
of the peace may issue subpcenas for witnesses to attend before any court 
or before persons authorized to examine witnesses, to give evidence con
cerning any pending matter. 

SEC. !O9. No person is an incompetent witness on account of his 
religious belief, but he is subject to the test of credibility; and a person 
who does not believe in the existence of a Supreme Being, may testify 
under solemn affirmation, and is subject to the pains and penalties of 
perjury. 

SEC. IIO. No person is excused or excluded from testifying in any 
civil suit or proceeding at law, or in equity, by reason of his interest in 
the event thereof as party or otherwise, except as hereinafter provided, 
but such interest may be shown to affect his credibility; and the husband 
or wife of either party may be a witness. (c) 

SEC. II 1. No defendant shall be compelled to testify in any suit when 
the cause of action implies an offense against the criminal law, on his 
part. If he offers himself as a witness, he waives his privilege of not 
criminating himself, but his testimony shall not be used in evidence 
against him in any criminal prosecution involving the same subject 
matter. 

SEC. II2. Nothing in section one hundred and ten affects the law 
relating to the attestation of the execution of last wills and testaments, 
or of any other instrument, which the law requires to be attested. 

SEC. II3. vVhen a party to a suit resides without the state, or is 
absent therefrom during the pendency of the suit, and the opposite party 
desires his testimony, a commission, under the rules of court, may issue 
to take his deposition: and such non-resident or absent party, upon such 
notice to him or his attorney of record in the suit of the time and place 
appointed for taking his deposition, as the court orders, shall appear and 
give his deposition. If he refuses or unreasonably delays to do so, he 
may be nonsuited or defaulted by order of court, unless his attorney 
admits the affidavit of the party desiring his testimony, as to what the 
absent party would say, if present. to be used as testimony in the case. 

(a) 3 tvle., 216; 8 :Me., 50; 46 J\'Ie., 413; 48 Me., 439; 65 Me., 469. 
(b) Setting aside verdict for misconduct, or errors of any juror; 2 

Me., 38; 3 :Me., 204; 6 Me., 140, 380; I I Me., 499; 17 Me., 306; 20 Me., 
97; 22 Me., 200; 25 :Me., 487; 38 Me., 139; 41 Me., 551; 53 Me., 470 ; 55 
Me., 565; 57 Me., 493; 64 Me .. 213; 70 lvle., 96; 101 :Me., 596. 

For excessive damages; 3 :Me., 282, 312; 12 Me., 31 I; 16 Me., 191; 42 
Me., 248; 50 Me., 223; 86 Me., 552; 92 Me., 454; 93 Me., 201; 95 Me .. 
!O3, 149. 

(c) 44 Me., 19, 348; 46 Me., 237, 248, 325, 379, 471 ; 47 Me., 252, 478; 
50 Me., 592 ; 55 Me., 490; 59 Me., 180, 260; 63 Me. 2II; 64 Me., 573; 77 
Me., 75, 93; 90 Me., 548; 97 Me., 86. 
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When verdict 
is not affected 
by irregulari
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R. S., c. 84, § 103. 

Verdict may 
be set aside 
for improper 
practices 
with jurors. 
R. IS., c. 84, § 104. 

Subpoenas 
for witnesses. 
R. S., c. g4, § 105. 

Religious 
belief affects 
credibility 
only; atheists 
may testify. 
R. S., c. 84, § 106. 
18 iNIe., 150. 

Parties, hus
bands, wives 
and others 
interested, are 
·witnesses. 
R. S., c. 84, § 107. 

Exemption, 
when the ac
tion implies 
an offense. 
R. S., c. 84, § 108. 
46 Me., 326. 
48 Me., 425. 
55 Me., 490. 

Attestation 
of wills, and 
Instruments, 
not affected. 
R. S., c. 84, § 109. 
48 1>le. 191. 
Testimony of 
a party out of 
the state, 
ho,v to be 
taken. 
R. 08., c. 84, § 110. 
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How testi
mony of a 
party may be 
contradicted. 
R. S., c. 84,§ 111. 

Not applica .. 
ble to eXeC\l
tors, adlninis
trat.ors or 
heirs, save in 
special cases. 
R. S., c. 84, § 112. 

Deceased 
party's teati
luony. 
69 Me., 2~0. 

Administra
tOl's may tes
tify to facts 
happening 
before. death 
of certain 
persons. 

-adverse 
party not 
excluded. 

Nominal 
parties, and 
parties who 
had disposed 
of their in
terests, shall 
testify. 
59 Me., 508. 
78 ,VIe., 435. 

Account 
books of 
deceased. 
59 Me., 364. 
64 Me., 25. 
69 'Me., 290. 

Testilnony of 
witnesses in 
probate cases. 
73 Me" 342. 
108 1\1e., 556. 

Executors 
and adminis
trators may 
testify to 
facts happen
ing before 
death of 
decedent. 

I 

Insane party. 
R. S., c. 84, § 11X. 
65 Me., 534. 

Same rules 
in all civil 
tribunals. 
R. S., c. 84, § 114. 
73 Me., 363. 

WITNESSES AND EVIDENCE. 

SEC. II4. vVhen one of the plaintiffs or defendants is used as a wit
ness by the opposite party, testimony may be introduced by his co
plaintiffs or co-defendants to contradict or discredit him, as if he were 
not a party to the suit. 

SEC. II5. The five preceding sections do not apply to cases, where, at 
the time of taking testimony, or at the time of trial, the party prosecut
ing, or the party defending, or anyone of them, is an executor 01' an 
administrator, or is made a party as heir of a deceased party; except in 
the following cases: (a) . 

I. The deposition of a party, or his testimony given at a former trial, 
may be l1sed at any trial after his death, if the opposite party is then 
alive, and in that case the latter may also testify. 

II. In all cases in which an executor, administrator or other legal 
representative of a deceased person is a party, such party may testify 
to any facts admissible upon the rules of eyidence, happening before the 
death of sl1ch person; and when such person so testifies, the adverse 
party is neither excluded nor excuser! from testifying in reference to 
such facts, and any such representative party or heir of a deceased party 
may testify to any fact admissible upon general rules of evidence, hap
pening after the decease of the testator, intestate or ancestor; and in 
reference to such matters the adverse party may testify. (b) 

III. If the representative party is nominal only, bqth parties may be 
witnesses; if the adverse party is nOl1linal only, and had parted with his 
interest, if any, during the life time of the representative party's testator 
or intestate, he is not excluded from testifying, if called by either party; 
and in an action against an executor or administrator, if the plaintiff is 
nominal only, or having had an interest, disposed of it in the life time of 
the defendant's testator or intestate, neither party to the record is 
excl1sed or excluded from testifying. 

IV. In an action by or against an executor, administrator or other 
legal representative of a deceased person, in which his account books or 
other memoranda are user! as evidence on either side, the other party 
may testify in relation thereto. 

V. In actions where an executor, administrator or other legal repre
sentative is a party, and the opposite party is an heir of the deceased, said 
heir may testify when any other heir of the deceased testifies at the 
instance of such executor, administrator or other legal representative. 

VI. In all actions brought by the executor, administrator or other 
legal representative of a deceased person, such representative party shall 
not be excused from testifying to any facts admissible upon general rules 
of evidence, happening before the death of such person, if so j'equested by 
the opposite party. But nothing herein shall be so construed as to enable 
the adverse party to testify against the objection of the plaintiff when the 
plaintiff does not voluntarily testify. 

SEC. II6. The rules of evidence which apply to actions by or against 
executors or administrators, apply in actions where a person shown to the 
court to be insane, is solely interester! as a party. 

SEC. 117. The rules of evidence in special proceedings of a civil 
nature, such as before referees, auditors, county commissioners and courts 
of probate, are the same as herein provided for civil actions. 

(a) 45 Me., 166; 46 Me., 173, 236, 249, 474; 47 Me., 468; 48 Me., 36 ; 
52 Me., 577; 59 Me., 180, 195, 196, 260; 64 Me., 25, 26, 573; 65 .Me., 534; 
67 Me., 197; 69 Me., 290, 292; 71 l'J e., 75, 504; 72 :Me., 325; 73 Me., 342 ; 
74 Me., 192 ; 77 Me., 75; 78 Me., 523; 79 Me., 323, 484; 80 :Me., 113; 83 
Me. 177; 90 Me., 548; 95 Me., 262, 526; 101 Me., 323; 110 JVIe., 345. 

(b) 59 Me., 260; 64 Me., 25; 65 :Me., 424; 67 Me., 197; 68 :Me., 417; 
69 Me., 290 ; 74 Me., 195; 77 Me., 125; 79 Me., 484. 



wI'nn:ssEs AND EVIDENCE. 

SEC. 118. vVhen a person, summoned and obliged to attend before any 
judicial tribunal, fails to do so without reasonable excuse he is liable to 
the party aggrieved for all damages susuiined thereby. ' The judge or 
justice of such tribunal may issue a capias to apprehend and bring such 
delinquent before him; and he may be fined not exceeding one hundred 
dollars and costs of attachment, and committed until the same and costs 
are paid. 

SEC. II9. vVhen a witness in court refuses to answer such questions 
as the court allows to be put, he may be fined not exceeding one hundred 
dollars, or imprisoned not exceeding three months in the county jail. 

SEC. 120. A person, to vvhom 011 oath is administered, shall hold up 
his hand, unless he believes that an oath administered in that form is not 
binding, and then it may be administered in a form believed by him to 
be binding. One believing any other than the Christian religion may be 
sworn according to the ceremonies of his religion. 

SEC. 12I. Persons conscientiously scrupulous of taking an oath, may 
affirm as follows: "I affirm under the pains and penalties of perj ury," 
which affirmation is of the same force and effect as an uath. (a) 

SEC. 122. No person is incompetent to testify in any court or legal 
proceeding, in consequence of having been convicted of an offense; but 
such conviction may be shown to affect his credibility. (b) 

SEC. 123. No person is obJiged to attend any court as a witness in a 
civil suit, or at any place to have his deposition taken, unless his legal 
fees for travel to and from the place, and for one day's attendance, are 
first paid or tendered; and his fees for each subsequent day's attendance 
must be paid at the close of the preceding day, if he requests it. 

SEC. 124. The signature to an attested instrument or writing, except a 
will, may be proved in the same manner as if it were not attested. 

SEC. 125. In all actions brought on an itemized account annexed to 
the writ, the affidavit of the plaintiff, made before a notary public using a 
seal, that the account on which the action is brought is a true statement 
of the indebtedness existing between the parties to the suit, with all proper 
credits given, and that the prices or items charged therein are just and 
reasonable, shall be prima facie evidence of the truth of the statement 
made in such affidavit, and shall entitle the plaintiff to the judgment, 
unless rebutted by competent and sufficient evidence. vVhen the plaintiff 
is a corporation, the affidavit may be made by its president, secretary or 
treasurer. 

SEC. 126. The records and proceedings of any court of the United 
States, or of any state, authenticated by the attestation of the clerk, or 
officer having charge thereof, and by the seal of such court, are evidence. 

SEC. 127. Printed copies of statutes, acts and resolves of the United 
States, or of this, or any either state or 'territory of the United States, pur
porting to be published under authority of government, may be admitted 
as evidence; those of this state as sufficient, those of other states as prima 
facie evidence. 

SEC. 128. Foreign laws may be proved by parol evidence, but when 
such law appears to be existing in a written statute or code, it may be 
rej ected unless accompanied by a copy thereof. The unwritten law of 
any other state or territory of the United States may be proved by parol 
evidence, and by books of reports of cases adjudged in their courts. 

SEC. 129. In all actions tOl1ching the realty, or in which the title to 
real estate is material to the issue, and where original deeds would be 
admissible, attested copies of such deeds from the registi'y may be used in 
evidence, without proof of their execution, when the party offering such 

(a) 78 Me., 488; 79 Me., 104. 
(b) 47 Me., 108; 48 Me., 328; 51 Me., II2, 125; 55 Me., 215; 63 Me., 

136; 65 Me., 79; 102 Me., 315. 
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96 Me., 25. 
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R. S., c. 84, § 116. 
1907, c. 145. 
68 Me., 219. 
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R. S., c. 84, § 117. 
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R. S., c. 84, § 11K. 
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R. S., c. M, § 119. 
See c. 136, § 20. 
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R. S., c. 84, § 12U. 
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110·w proved. 
R. S., c. 84, § 1~1. 
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plaintiff 
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1913, c. 137. 
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other courts 
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R. S., c. 84, § 122. 
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U. S., or of 
any state, is 
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R. S., c. 84, § 123. 
61 Me., 139. 
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ten laws of 
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R. S., c. 84, § 12'1. 
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copies are 
admissible. 
R. S., c. 84, § 125. 
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Certain 
copied l'e
cords of 
deeds admissl
blein evidence. 
R. S" c. H4, ~ 120. 
Special Laws, 
1907, c. 198. 
1913, c. 9; c. 100. 

Copies of 
consular and 
custom house 
documents and 
records are 
evidence. 
R. S., c.84, § 127. 

W1'I'NF,SSES AND EVIDENCE, 

copy is not a grantee in the deed, nor claims as heir, nor justifies 
as servant of the grantee or his heirs. (a) 

SEC. 130 • Copies made from any portion of either of the volumes of 
the early records in the York county registry of deeds published (by the 
authority of the legislature) and placed in each registry by authority of 
chapter 0111' hundred and fifty-follr of the l'esolves of eighteen hlllldred 
and eighty-three, when attested by any register of deeds having lawful 
custody of such printed volume; also copies made from records which 
have been duplicated from originals in the York county registry of deeds 
and filed in the Cumberland county registry by the commissioners of Cum
berland county, under authority of chapter two hundred and seventeen of 
the public laws of eighteen hundred and eighty-three; also the records 
contained in the copy of volume one of the Cumberland county records 
of deeds, and copies thereof, macle under authority of chaptet three hun
dred and five of the special laws of nineteen hundred and one, when 
attested by the register of deeds for Cumberland county; also copies of 
the record of the copies and certificates which have been made fro111 the 
records in the Lincoln county registry of deeds and filed in the Kennebec 
county registry of deeds, under authority of chapter three hundred and 
forty-two, of the special laws of eighteen hundred and ninety-seven. when 
attested by the register of deeds for Kennebec county; also copies of the 
records contained in the copy of volume one of the records of deeds in the 
registry of deeds for the western district of Oxford county made under 
authority of chapter one hnndred of the special laws of nineteen hundred 
and thirteen, when attested by the register of deeds for the western dis
trict of Oxford county; also copies of the record of the copies and cer
tificates which have been made from the records in the registries of deeds 
in the counties of Hancock, Penobscot, Kennebec and Somerset, relating 
to the titles of lands embraced in the present limits of Piscataquis county, 
and filed in the Piscataquis county registry of deeds, under authority of 
chapter nine of the special laws of nineteen hundred and thirteen, when 
attested hy the register of deeds of Piscataquis county; also copies of the 
record of the copies and certificates which have been made from the 
records in the registries of deeds in the counties of Hancock, Lincoln, 
Kennebec and Somerset, relating to the titles of lands embraced in the 
present limits of IValdo county, and filed in the IValdo county registry of 
deeds, under authority of chapter one hundred and ninety-eight of the 
special laws of nineteen hundred and seven, when attested by the register 
of deeds of IValdo county; also copies of the record of the copies and 
certificates which have been made of the five volumes of vVashington 
county records of deeds in the Aroostook registry district of Aroostook 
county, under authority of chapter eighty-six of the public laws of eight
een hundred and ninety-one, when attested by the register of deeds for 
said district, may be used in evidence like attested copies of the original 
records. 

Note. As to admissibility of certain traced or copied records in. the registry 
of deeds 'of Somerset county, see sp~.;ial laws of 1Sn3, c, 514. 

As to a(lmissibility of copies of plans of towns lleposlted in the registry of 
deeds of Kennehec county. see special laws of B05, c. 86. 

Transcripts fponl ~ertift.eii eODies of proprietors' records may be used tn evi· 
dence, c. 11, ~ 20. 

SEC, 131. Copies of papers and documents belonging to or filed, or 
remaining in the office, of any consul, vice-consular commercial agent 
of the United States, and of official entries in the books or records of 
such office, when certified under the hand and official seal of the proper 
consul, vice-consular commercial agent, are evidence. Copies of reg
isters or enrolments of vessels, or of any other custom house records or 

(a) 54 Me., 138; 55 Me., 17J; 61 Me., 412; 70 Me., 280; 74 Me., 129; 
89 Me., 380; 91 Me., 357; 96 Me., 49; 104 Me., 37, 432 ; 107 Me., 30. 



PROCEEDINGS IN COURT. cos'tS. 

documents deposited in the office of the collector of customs, attested by 
him or his deputy, under seal of office, may be used in evidence, and shall 
have the same effect as the production of the records in court, verified 
by the recording officer in perSOI1. 

SEc. 132. The certificate of the adj utant general relating to the enlist
ment of any persoll from this state, in the United States' service, and of 
all facts pertaining to the situation of such person, to the time of and 
including his discharge, as found upon the records of his office, are prima 
facie evidence of the facts so certified, in any suit or proceeding. 

SEC. 133. \-\Then the testimony of a subscribing witness to a deed, or 
of the magistrate who took the acknowledgment thereof, has been taken 
in the trial of any civil cause, in relation to the execution, delivery or 
registry of such deed, and such 'witness has since died, proof of such 
fonner testimony is admissible in the trial of any other civil cause 
involving the same question, if the parties are the same, or if one of the 
parties is the same and the adverse party acted as agent or attorney for 
the adverse party in the former suit; but such testimony may be 
impeached like the testimony of a living witness. 

Sec. 134. No deed, contract, receipt or other instrument in wnt111g, 
is void because dated on the Lord's Day, without other proof than the 
date) of its having been made and delivered on that day. 

SEc. 135. No person who receives a valuable consideration for a con
tract, express or implied, made on the Lord's Day, shall defend any 
action upon such contract on the ground that it was so made, until he 
restores such consideration; nor shall the provisions of chapter one hun
dred twenty-six, relating to the observance of the Lord's Day, affect in 
any way the rights or remedy of either party in any action for a tort or 
injury suffered on that day. (a) 

COSTS. 
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eral's certi
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R. S., c. 84, § 12~. 
60 Me., 252. 
70 Me .. 395. 
77 Me .. 333. 
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84 Me., 112. 
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R. S., c. 84 § 131. 
See c. 84, § 84. 

-actions for 
injury re
ceived on 
Lord's Day. 

SEC. 136. In all actions, the party prevailing recovers costs, unless Costs for 

otherwise specially provided. (b) If, after a verdict, the party in ~~fl\~ire
whose favor the jury found, carries the case into the law court and the R. S., c.84, § 132. 

decision there is against him, he recovers no costs after the verdict, but -otherwise, 

the party prevailing in the law court recovers costs accruing after in law court. 
81 Me., 379 . 

verdict. 
SEC. 137. In all proceedings for the estimation of damages for the 

taking of lands or other property, under any general or special law, if the 
owner of the land, after an award made by the county commissioners 
enters an appeal therefrom and fails to obtain a final judgment for an 
amount greater than the amount of the said award with interest thereon 
to the date of said judgment, he shall be subject to costs accruing after 
the date of said first award, and the amount thereof may be applied in 
reduction of the sum required to be paid by said judgment. 

SItc. 138. \-\Then a plaintiff appeals from a judgment of a municipal or 
police court, or a trial justice in his favor, and does not recover, in the 

(a) 77 Me., 484; 79 Ivle., 156; 84 Me., II3, II5; 88 Me., 144; 93 .Me., 
562; 101 Me., 458. 

(b) \-\Then parties recover costs; 2 Me., 399; 5 Me., 24, 281; 6 .Me., 
Il7; 12 Me., 346, 459; IS Me., 53; 19 Me., 23; 20 :Me., 124; 26 Me., 75; 
30 Me., 557; 37 Me., 549; 38 Me., 191 ; 39 Me., 467; 54 .Me., 437; 58 Me., 
41; 61 Me., 24; 68 :Me., 132; 75 .Me., 414; 76 Tvle., 548; 78 Me., 323; 86 
Me., 509; 98 Me., 187.; 100 Me., 548. 

\,yhen parties do not recover costs; 13 Me., 51; 19 Me., 210; 35 Me., 
19; 38 IVle., 256; 43 .Me., 286; 78 lvle., 324. 

Parties liable for costs; S Me., 177; 6 Me., 49; 13 Me., 260; 18 Me., 
336; 29 Me., 306, 560; 41 :Me., 460. 

Costs upon 
appeal in 
condemnation 
rroceedings. 
R. S., c. 84, § 1~3. 

If plaintiff 
appeals from 
judgment in 
his favor. 
R. S., c. 84, § 134. 
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Costs in 
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R. S., c. 84, § 135. 
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sued in su
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rior court, 
quarter costs. 
R. S. c. 8'1, § 136. 

-on report 
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IV-hen dam
ages are re
duced by set
off, full costs. 
R. S., c.81. § B7. 

Costs of evi
dence not to 
be doubled. 
R. S., c. 84, § n,. 
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for review, 
etc. 
R. S., c. 84, § 1:JH. 
21 :Me., 400. 
85 }\ie., 407. 
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R. S., -c. 84, § 140. 

-second suit 
stayed until 
costs of I1rst 
are paid. 
-when dis
missed. 
A suitor in 
name of slate 
is liable for 
costs. 
R. 8 .. c. 84, § 141. 
55 11e., 455. 

State is liable 
for costs in 
a civil suit. 
R. S., c. 84, § 112. 
26 }\ie., 75. 

No attorney 
fee for state. 
R. S., c. 84, § 143. 
See c. 51, § 83. 

PROCEEDINGS IN COURT. COSTS. 

appellate court, a greater sum as damages, he recovers only a qU,arter 
of the sum last recovered, for costs. (a) 

SEC. 139. In actions' of replevin commenced in the supreme judicial 
or a superior court, when the jury find that each party owned a part of 
the property, they shall find and state in their verdict the value of the 
part owned by the plaintiff when replevied, without regard to the value 
as estimated in the replevin bond; and if such va'lue does not exceed 
twenty dollars, the plaintiff recovers for costs only one quarter part of 
such value. (b) 

SEC. 140. In actions commenced in the supreme judicial or a superior 
court, except those by or against towns for the support of paupers, if it 
appears on the rendition of judgment, that the action should have been 
commenced before a municipal or police court or a trial justice, including 
actions of replevin where the value of the property does not exceed 
twenty dollars, the plaintiff recovers for costs only one quarter l?art of 
his debt or damages. On reports of referees, full costs may be allowed, 
unless the report otherwise provides. (c) 

SEC. 141. 'Vhen an account is filed in set-off and the plaintiff recovers 
not exceeding twenty dollars, he is entitled to full costs, if the jury cer
tify in their verdict that the damages were reduced so low as that sum 
by reason of the amount allowed in set-off. (d) 

SEC. 142. vVhen a party 'recovers double or treble costs, the fees of 
witnesses, depositions, copies and other evidence are not doubled or 
trebled. 

SEC. 143. On a.pplication of a private person for a writ of review, 
certiorari, mandamus or quo warranto, or like process, the court mayor 
may not allow costs to a person appearing on notice as respondent. 

SEC. 144. vVhen a plaintiff becomes nonsuit, or discontinues his suit, 
the defendant recovers costs against him, and in all actions, as well those 
of qui tam as others, the party prevailing is entitled to his legal costs. 
vVhen costs have been allowed against a plaintiff on nonsuit or discontin
uance, and a second suit is brought for the same cause before the costs 
of the former suit are paid, further proceedings shall be stayed until such 
costs are paid, and the suit may be dismissed unless they are paid at 
such time as the court appoints. (e) 

SEC. 145. vVhen a suit is brought in the name of the state for the 
benefit of a private person, his name and place of residence shall be 
indorsed on the writ; and if the defendant prevails, judgment for his 
costs shall be rendered against such person, and execution issued, as if 
he were plaintiff. 

SEC. 146. vVhen a defendant prevails against the state in a civil suit, 
judgment for his costs shall be rendered against it, and the treasurer of 
the county shall pay the amount on a certified copy of the judgment; and 
the amount shall be allowed to him in his account with the state. 

SEC. 147. 'Vhen the state recovers costs in a civil suit no fees shall 
be taxed for the travel of an attorney. 

(a) I Me., 16, 17; 4 Me., 67; 7 Me., 361 ; 10 Me., 69; 54 Me., 437. 
Cb) 2 Me., 162; 6 Me., 262; 12 Me., 54; 40 Me., 286,; 49 Me., 325. 
(r.) See c. 10, §§ 28,83; c. 57, § 25; c. lI5, § 79; 4 Me., 67; 8 Me., 

106, 145; I I Me., 149; 12 Me., 346; 21 Me., 390; 28 Me., 206; 32 Me., 85, 
101; 34 Me., 207; 43 M~., 318 ; 44 Me., 429; 47 Me., 459; 49 Me., 335; 51 
Me., 460; 53 Me., 516; 60 lYre., 547; 63 Me., 268; 72 IvIe., 442; 82 Me., 97. 

Report of referees; I Me., 66; 14 Me., 398; 78 Me., 4271 82 Me., 184. 
(d) 5 Me., 76; 3I Me., 130; 44 Me., 419; 56 Me., 71 ; 72 Me., 442; 82 

Me., 185. 
(I!) 32 Me., 36; 48 Me., 162; 60 Me., 546; 65 Me., 58, 331; 79 Me., 

538; 88 Me., 555; 98 Me., 187. 
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SEC. 148. The name and place of residence of an assignee, if known, 
shall, at any time during the pendency of the suit, be indorsed by request 
of the defendant on a writ or process commenced in the name of his 
assignor, or further proceedings thereon shall be stayed; and if the 
defendant prevails, judgment for his costs shall be rendered against the 
plaintiff and sHch assignee, as if both had been originally joined in the 
action; but if not so indorsed and proceedings are stayed, the defendant 
may maintain an action on the case against the assignee for his 
costs. (a) 

SEC. 149. If the name of such assignee is not known to the defendant 
until after he has recovered judgment against the plaintiff for costs, he 
may maintain an action 011 the case against such assignee for his costs, 
within six years from the time of judgment; and such judgment for 
costs may be set off between snch assignee and the defendant, as if the 
assignee had been plaintiff in the suit. 

SEC. ISO. Assignees of choses in action, not negotiable, assigned in 
writing, may bring and maintain actions in their own name, but the 
assignee shall hold the assignor harmless of costs, and shall file with his 
writ the assignment or a copy thereof; and all rights of set-off are pre
served to the defendant. (b) 

SEC. 151. ,vVhen a plaintiff at the same term of a court brings divers 
suits which might have been joined in one, against the same party, or 
divides an account which might all have been sued for in one action, and 
commences successive suits upon parts of the same, or brings more than 
one suit on a joint and several contract, he recovers costs in only one of 
them, and on only one of the judgments shall execution run against the 
body of the same defendant, unless the court, after notice to the defend
ant, and hearing, certifies that there was good cause for commencing 
them. (c) 

SEC. 152. A plaintiff shall not be allowed costs in an action on a judg
ment of any tribunal, on which an execution could issue when such suit 
was commenced, except in trustee process. (d) 

SEC. 153. In actiom of a corporation, its travel is computed from the 
place where it is situated; if local, otherwise from the place where its 
business is usually transacted, not exceeding forty miles, unless its agent 
actually travels a greater distance to attend court. 

SEC. 154. The power of the court to require payment of costs, or to 
refuse them as the condition of amendment or continuance, is not affected 
by this chapter. 

SEC. ISS. \Vhen a defendant pleads a discharge in bankruptcy, or 
insolvency, obtained after the commencement of the suit, he recovers no 
costs before the time when the certificate was produced in court. 

SEC. 156. vVhen a nonsuit or default is entered, or verdict rendered, 
or a report of referees is accepted, in an action, either party on applica
tion to the court, may haye the costs recoverable taxed by the clerk, and 
passed upon by the court during the term; and any party aggrieved by 
the decision, may file exceptions thereto; but if no such application is 
made, the clerk, after adjournment, shall determine the costs, and either 
party dissatisfied with his taxation may appeal to the court, or to a judge 
in vacation from whose decision no appeal shall be taken, and all attach-

(a) 59 Me., 199; 62 Me., 12; 69 ,Me., 82; 72 Me., 56; 77 Me., 567; 101 
Me.,40 3. " 

(b) See c. 51, § 58; c. 67, § 51; c. II 4, § 8; 66 Me., 544; 69 :Me., 99, 
443; 71 Me., II6; 72 ,Me., 56, 373; 74 Me., 482 ; 81 Me., 17; 85 Me., 167; 
87 Me., 338; 91 Me., 338 ; 93 Me., 231 ; 94 Me., 237; 95 Me., 278; 99 Me., 
307, 432; 101 Me., 319; 103 }Vle., 481; 109 'Me., 67. 

(c) 34 Me., 284; 55 Me., 454; 70 'Me., 272 ; 72 Me., 265. 
(d) See c. 89, § 85; 33 JVIe., 2II; 56 Me., So. 
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R. S., c. 84, § 151. 
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60 Me., 547. 
107 Me., 156. 
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judge. 
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73 Me., 379. 
76 Me., 37. 
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R. S., c. H4, § 157. 
69 Me., 88. 

Interest on 
judgments. 
R. S., c. 84, § 15~. 
New, may be 
issued on 
proof of loss. 
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61 Me., 23U, 243. 
67 Me., 117. 

-clerk's fees. 

EXEcUTIONS. 

ments shall continue in force for thirty days after such appeal is decided; 
provided, how('ve/" that the costs shall be taxed and the appeal taken 
within thirty days fr0111 the rendition of final judgment or within thirty 
days from the term following the receipt of a rescript from the law court. 

ACTION FOR DAMAGES AGAINST PERJURED PARTIES AND wI'l'NESSES. 

SEC. 157. vVhen a judgment has been obtained against a party by the 
perjury of a witness introduced at the trial by the adverse party, the 
injured party may bring an action on the case within three years after 
such judgment or after final judgment in any proceedings for a review 
thereof, against such adverse party, or any perjured witness, or con
federate in the perjury, to recover the damages sustained by him, by 
reason of such perjury.: and the judgment in the former action is no bar 
thereto. 

EXECUTIONS. 

SEC. 158. Executions may be issued on a judgment of the supreme 
judicial court after twenty-four hours from its rendition, returnable 
within three months. (a) 

SEC. 159. No first execution shall be issued after one year from the 
time of judgment, except in cases provided for by section five; in which 
the first execution may be issued within not less than one, nor more than 
two years from the time of judgment. . 

SEc. 160. An alias or pluries execution may be issued within ten years 
after the day of the return of the preceding eXJecution, and not after
wards. (b) 

SEc. 161. 'When execution is not issued within the times prescribed 
by the two preceding sections, a writ of scire facias against the debtor 
may be issued to show cause why execution on the judgment should not 
be issued, and if no sufficient cause is shown, execution may be issued 
thereon. 

SEc. 162. On executions, issued on judgments, interest shall be col
lected from the time of judgment. (c) 

SEC. 163. A justice of the court in which the judgment was rendered, 
upon proof by affidavit or otherwise of the loss or destruction of an exe
cution unsatisfied in whole or in part, may order a new execution to be 
issued for what remains unsatisfied. 
. SEc. 164. When the report of commissioners appointed by the pro
bate court to decide upon exorbitant, unjust or illegal claims against a 
solvent estate, has been returned and finally accepted in favor of a cred
itor, and the amount allowed him is not paid within thirty days there
after, he may file a certified copy of such report in the office of the clerk 
of courts, and apply in writ'ing to a justice of the supreme judicial court 
for an execution; and such justice 'shall order a hearing thereon, with 
or without notice to the adverse party. The application shall be entered 
on the docket of the court if in session, otherwise on the docket of the 
preceding term. If no sufficient cause is shown to the contrary, the jus
tice shall direct an execution to be issued for the amount allowed the 
creditor liy such report, with interest fr0111 its return to the probate court, 
and costs allowed by the probate court, if any, three' dollars for clerk's 
fees, and travel and attendance, and expense of copies and service of 
notices, as in suits at law. 

(a) Executions in actions in which bail is taken, .c. 88, § 5; 2 Me., 
II2; 8 Me., 209; II Me., 178; IS Me., 66; 24 Me., 306; 27 Me., 560 ; 49 
Me., 414; 87 Me., 439. 

(b) 89 Me., 95; 90 Me., 574· 
(c) 60 Me., 258; 101 Me., 228. 



S'l'ENOGRAPHERS. 

STENOGRAPIIF,RS. 

SEC. 165. Any justice of the supreme judicial court and either justice 
of the superior courts may appoint a stenographer to report the p;oceed
ings thereof, who shall be an officer of the court, and be sworn to a faith
ful discharge of his duty. He shall take full notes of all oral testimony, 
and other proceedings in the trial of causes, including the charge of the 
justice and all comments and rulings of said justice in the presence of 
the jury during the progress of the trial, as well as all statements and 
arguments of counsel addressed to the court, and furnish for the use of 
the court or any party interested, a fair, legible, long hand copy of so 
much of his notes as may be required. He shall also furnish a copy of 
so much of the evidence and other proceedings, taken by him, as either 
party to the trial requests, on payment therefor by such party at the rate 
of ten cents for everyone hundred words. The stenographer appointed 
by the chief justice of the supreme judicial court shall also perform such 
other official and clerical services as may be required of him by the chief 
justice in term time or vacation. 

SEC. 166. At any hearing in vacation of a cause in law or equity, pend
ing in the supreme judicial court, the presiding justice may, when neces
sary, appoint a stenographer other than his regularly appointed court 
stenographer to report the proceedings thereof, who shall receive for his 
services from the treasury of the county in which the cause is pending 
a sum not exceeding six dollars a day for attendance in addition to actual 
tra veling expenses; but when at such hearings the presiding justice 
employs his regularly appointed stenographer, such stenographer shall 
receive from said treasury only the amount of his actual expenses 
incurred in attending the same; when any such hearing is had before a 
justice of said court other than one residing in the county where said 
hearing is held, such justice shall be reimbursed by the state for his 
expenses actually and reasonably incurred in attending said hearing upon 
presentation to the governor and council (state auditor) of a deta~led 
statement of such expenses. 

SEC. 167. In all cases coming before the law court from the supreme 
judicial court or either superior court, in which a copy of the evidence is 
required by statute, rule of court, or order of the presiding justice, a cer
tificate signed by the official court stenographer, stating that the report 
furnished by him is a correct transcript of his stenographic notes of the 
testimony and proceedings at the trial of the cause, shall be a sufficient 
authentication thereof without the signature of the presiding justice. 

SEC. 168. 'When a verdict has been rendered or a decree made in any 
cause, in law or equity, in the supreme judicial court or in either superior 
court, and a certified copy of the evidence taken by the official 'sten
ographer cannot be obtained by reason of the death or disability of such 
stenographer, the justice who presided at the trial of such cause may, if 
a motion for a new trial has been filed during the term at which the ver
dict was rendered, on petition therefor, after notice and hearing thereon, 
set aside such verdict and grant a new trial at any time within one year 
after it was returned, when in his opinion the evidence demands it; and 
exceptions allowed by such justice, when the evidence or any portion 
thereof is made a part of the exceptions, or an appeal taken from any 
decree in equity made by him, may be heard and determined by the law 
court either upon a statement of facts agreed upon by counsel and certi
fied by such justice, or upon a report signed and certified by him as a true 
report of all the material facts in the case. 

SEC. 169. vVhenever it becomes necessary, in any court in the state, 
to prove the testimony of a witness at the trial of any former case in any 
court in the state, the certified copy of the notes of such testimony, taken 
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CIVIL AC1'IONS IN INFERIOR COURTS. 

by the stenographic reporter at the court where said witness testified, is 
evidence to prove the same. 

SEc. 170. Any amount legally chargeable by stenographic court 
reporters, for writing out their reports for use in law cases, and actually 
paid by either party whose duty it is to furnish them, may be taxed in 
the bill of costs and allowed against the losing party, as is now allowed 
for copies, if furnished "by the clerk. 

CRIER. 

SEC. 171. The duties of crier in the courts shall be performed by the 
sheriff, or any deputy, or by the clerk. 

CHAPTER 86. 

MUNICIPAL AND POLICE COURTS, TRIAL JUSTICES, THEIR JURISDIC1'ION AND 

PROCEEDINGS IN CIVIL ACTIONS. 

APPOINTMEN1', QUAT.IFICATION AND JURISDIC'I'ION. 

SEC. 1. Trial justices shall be appointed and commissioned by the 
governor, with the advice and consent of the council, to act within the 
county for which they are appointed, and shall hold their offices for seven 
years from the date of their commissions. 

SEC. 2. Every trial justice may hold a court in his county, as pro
vided in this chapter, and have original and exclusive jurisdiction of all 
civil actions, including prosecutions for penalties in which his town .is 
interested, when the debt or damages demanded do not exceed twenty 
dollars, except those in which the title to real estate, according to the 
pleadings or brief statement filed in the case by either party, is in ques
tion; and except that in those towns in which a municipal or police court 
is established, his jurisdiction is restricted to those cases in which juris
diction was given to justices of the peace, in the act esta:blishing such 
court, and to cases wherein jurisdiction is given to trial justices in like 
manner. (a) 

SEC. 3. "When it appears by the pleadings or brief statement, that the 
title to real estate is in question, the cause shall, on request of either 
party, be removed to the supreme judicial court or the superior court in 
the county; and such party shall recognize to the other in a reasonable 
sum, with sufficient sureties, to enter tile case at the next term thereof; 
and if he does not so recognize, the justice shall hear and decide the 
case, as if such request had not been made. 

(a) 12 Me., 18; 13 Me., 140; IS Me., 189; 18 Me., 28; 27 Me., 95; 29 
:Me., 543; 35 Me., 131 ; 39 Me., 477; 43 Me., 432 ; 6S Me., 169; 78 Me., 
540; 82 Me., 98; 86 Me., 80; 91 Me., 576; 102 Me., 523. 

Note. Jurisdiction of trial justices, and judges of mUnicipal and police 
('ourts is also conferred in the following cases: 

To provide for care and custody of abused or neglected children, c. 62, § 52. 
'ro enforce liens under c. 94, § 79. 
In actions of forcible entry and detainer, c. 97, § 3. 
In actions for penalties for trespasses on islandS, c. 98, § 14. 
In replevin of beasts, c. 99, § 1, and of goods, § 9. 
In cases of libels for forfeited g'oods, c. 101, § 8. 
To act in poor debtor disclosures, c. 115, §§ 22, 68. 



CIVIl, ACTIONS IN 1N~FERIOR COURTS. 

SEC. 4. The party so recognizing shall produce at said court a copy 
of the record, and all such papers as are required to be produced by an 
appellant; and if he fails so to do, or to enter the action as before pro
vided, he shall, on complaint of the adverse party, be nonsuited or 
defaulted, as the case may be; and such judgment shall be rertdered as 
law and justice require. 

SEC. 5. The ~vrit in civil actions commenced before a trial justice, 
shall be a summons, a capias and an attachment, or scire facias, of the 
form prescribed by law, signed by the justice, and served not less than 
seven, 'nor more than sixty days before the return day thereof. 

SEC. 6. ~Writs in civil actions before any municipal or police court, 
may be made returnable at any term thereof, to be held not less than 
seven, nor more than sixty-five days from their date. (a) 

SEC. 7. The signature of the recorder or clerk of any municipal or 
police court to a complaint, warrant, mittimus, writ or other document, 
purporting to come from the court of which he is recorder or clerk, shall 
be sufficient evidence of his authority to issue the same, without, in any 
way, accounting for the absence or presence of the judge of said court. 

Sec. 8. Actions between parties residing in the same county, return
able before any trial justice, shall be commenced before some such disin
terested justice residing or holding his court in the town where one of 
the parties, or his attorney, or person summoned as trustee in such action, 
resides; and if there is no such justice residing or holding his court 
therein, then before some such justice, if any, in an adjoining town, oth
erwise before any such justice in the county. 

SEC. 9. When the parties reside in different counties, such actions 
shall be commenced before any disinterested trial justice residing in the 
county where any defendant resides; but all trustee actions, returnable 
before such justice, shall be cOll1menced wit1iin the county where some 
trustee, named in the writ, resides. 

SEC. 10. A municipal or police court shall not have jurisdiction in any 
civil matter unless a defendant resides within the county in which such 
court is established, or is a non-resident of the state and has personal 
service within the county, or a party summoned as trustee resides within 
the county, or property of the defendant is attached within the county, 
in which such court is established. But in case of such personal service, 
trustee or attachment such court shall have jurisdiction to the amount 
of the established jurisdiction of such municipal or police court. 

SEC. 11. Original writs, issued by any trial justice, may be made 
returnahle hefore any other trial justice of the same county, and shall 
have the same effect as if signed hy tbe latter justice; and in like manner, 
and with like effect, original writs, issued by any police or municipal 
court, may be made returnable before any other such court in the same 
or an adjoining county. 

SEC. 12. No writ shall be made returnable before any trial justice, at 
an earlier hour than nine o'clock in the forenoon, nor later than four 
in the afternoon. No judgment of such justice is valid if he is not 
present with the plaintiff's writ at the place, within one hour after the 
time therein named, unless the case is continued by some other justice, as 
provided in section fourteen. 

Sec. 13. The justice may enter judgment on nonsuit or default 
against the party failing to appear, at the end of one hour after the time 
of return set forth in the writ; but may in his discretion, on motion of 
either party, strike off the same within twenty-four hours thereafter, 
upon such terms as he deems reasonable. 

(a) 84 Me., 240; 86 Me., 345. 
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CIYIL ACTIONS IN INFeRIOR COURTs. 

SEC. 14. ,''Vhen a trial justice fails to attend at the time and place 
appointed by him for t!le trial of any suit already entered, or at which 
a writ is returnable before him, any other trial justice who might legally 
try the same, or any justice of the peace, residing in the same or an 
adjoining town, may attend and continue such action, once, to a day cer
tain, not exceeding thirty days, and note the fact on the writ, and on his 
own docket; and if said tria! justice, who so appointed such time and 
place, or before whom such writ is returnable, fails to attend at the time 
and place fixed in such continuance, such action may then and there be 
entered before and tried by some other trial justice of the same town, or, 
if none such resides therein, then before some trial justice of the sam!; 
county; who may render judgment and issue execution as if the action 
had been originally returnable before him. 

SEC. 15. A trial justice may hold a court at his dwelling-house, office 
or other suitable place, and the writ shall be made returnable accordingly, 
He may adjourn his court by proclamation, from time to time, as justice 
requires. In actions before him the defendant shall plead the general 
issue, and need not file any brief statement, except where the title to real 
estate is in question. vVhen an action in which the defendant does not 
appear, is continued at the request of the plaintiff, only one travel and 
attendance shall be taxed for him, unless the defendant agrees, in writ
ing, to such continuance. 

SEC. 16. If a person served with process does not appear and answer 
thereto, his default shall be recorded, and the charge in the declaration 
taken to be true; and on such default, and when on trial, the action is 
maintained, the justice shall enter judgment for such sum, not exceeding 
twenty dollars, as he finds due to the plaintiff, with costs, and issue exe
cution. 

SEC. 17. If the plaintiff fails to enter and prosecute his action, or if, 
on trial, he does not maintain his action, the defendant recovers judg
ment for his costs to be taxed by the justice: and execution shall issue 
therefor. 

APPEALS. 

SEC. 18. Any party aggrieved by the judgment of the justice, may 
appeal to the next supreme judicial or superior court in the same county, 
and may enter such appeal at any time within twenty-four hours after 
the judgment, Sunday not included; and in that case no execution shall 
issue, and the case shall be entered and determined in the appellate 
court. (a) 

SEC. 19. Before such appeal is allowed, the appellant shall recognize 
with sufficient surety or sureties to the adverse party, if required by him, 
in a reasonable sum, with condition to prosecute his appeal with effect, 
and pay all costs arising after the appeal. (b) 

SEC. 20. In actions in a municipal or police court, or before a trial 
justice, either party, after appearing and filing his pleadings, may waive 
a trial and give the adverse party judgment, and then appeal, as if there 
had been an actual trial. 

SEC. 21. The appellant shall, at the appellate court, produce a copy 
of the record, and of all the papers filed in the cause, except depositions 
or other written evidence or dOCLlmel1ts, the originals of which shall be 
produced; and if he fails to produce such papers, and enter and prosecute 
his action, the court, on complaint of the adverse party, may affirm th~ 
former judgment with costs. 

(a) 24 Me., 438; 57 Me., 292 ; 64 Me., 533; 105 Me., 262. 
(b) 42 Me., 328; 72 Me., 486; 76 Me., 546; 105 Me., 262. 



CIVIL ACTIONS IN INFERIOR COURTS. 

EXECU'I'ION S. 

SEC. 22. Executions shall not be issued by a trial justice, until twenty
four hours after the rendition of judgment, and shall be made returnable 
in three months from the day when they are issued. (a) 

SBc. 23. vVhen a debtor removes or is out of the county in which 
judgment is r.endered against him by a trial justice or municipal or police 
court, such justice or conrt may issue execution against him, directed to 
the proper officers in the county where he is supposed to be; and it has 
the same force as if issued by a justice at court of the latter county. 

SCIRE FACIAS. 

SEC. 24. Every trial .i ustice may issue writs of scire facias against 
executors or administrators, upon a suggestion of waste, after judgment 
against them; against bail in civil actions, and indorsers of writs; and 
enter judgment and issue execution, as any court might do in like cases. 

SEC. 25. In cases of scire facias against bail, indorsers of writs, exec
utors or administrators, and in all trnstee processes, or original writs 
against two or more defendants, before a trial justice or a judge of a 
municipal or police court, where' the defendant or trustee resides out of 
the county where the proceedings are had, the justice or judge may direct 
the writ or execution to any proper officer of the county where said 
defendant or trustee resides, who shall charge fees of travel from the 
place of his residence to the place of service only, and postage paid by 
him. 

RECORDS. HOW To BE KEPT AND TRANSCRIBED. 

SEC. '26. Every trial justice shall keep a fair record of his proceed
ings; and if he dies after giving judgment in a cause and before it is 
satisfied, any other trial justice of the county may, on complaint of the 
creditor, issue a summons to the person in whose possession the record of 
such judgment is, directing him to produce and deliver it to him; and if 
he contemptuously refuses to produce it, or to be examined respecting it 
on oath, the justice may commit him to prison, for contempt, to be 
detained until he submits to such examination and produces the record; 
and when the record is so rlelivered, the justice shall transcribe it upon 
his own book of records, and return the original to the person who pro
duced it; and a copy thereof, attested by the transcribing justice, or oth
erwise proved, is legal evidence in all cases where an authenticated copy 
of the original might be received. 

SEC. 27. On such transcribed record, the justice may issue executions 
as if the judgment was rendered by himself, changing the form as the 
case requires; but no such first execution sha1l issue after one year from 
the time when the judgment was rendered, unless on scire facias. 

SEC. 28. Every trial justice, who removes 'from the state, shal\ first 
deposit with the clerk of the judicial courts in the county for which he 
was commissioned, al\ his official records and papers; and the executor or 
administrator of a deceased justice sha1l so deposit a1l the official records 
and papers of the deceased .i ustice that come into his hands; and if either 
neglects to do so, he forfeits one hundred dol\ars. The clerk shal\ receive 
and safely keep such records and papers, and may grant certified copies 
thereof, which are as good evidence as if certified by the justice. 

(a) I I Me., I78; 38 Me., 532; 87 Me., 439. 
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CIVIL ACTIONS IN INFERIOR COUR'l'S. 

SEC. 29. If any trial justice dies or removes from the state, without 
recording and signing a judgment by him rendered iri an action befol'e 
him, and his docket, original writ and papers pertaining thereto, and. 
execution if any issued, are so deposited in the office of the clerk, he shall, 
on payment of the usual fees, make out· and certify copies of all the 
papers in such cause, and all facts appearing in such docket; and such 
copies are legal evidence. But if such records have not been deposited 
with the clerk, the plaintiff in any action may use, in place of such certi
fied copy, an execution issued by the justice on such judgment, with an 
affidavit thereon made by the plaintiff or his attorney, that it is not satis
fied, or satisfied in part only, as the case may be. 

SEC. 30. Any trial justice, whose commission expires and is not 
renewed, may, during two years thereafter, certify copies of judgments 
rendered by him while in commission, and issue and renew executions 
thereon, which shall be obeyed by the officer, as if the commission of the 
justice had not expired; and after two years such copies may be certified 
and executions issued and renewed, as in case of the death of the justice. 

SEC. 31. Executions l'emaining unsatisfied, in whole or in part, issued 
by a trial justice whose commission has expired, or who has removed 
from the county for which he was commissioned, or who has deceased, 
may be renewed by any trial justice in the same county, upon such 
vouchers as would be required by the. trial justice who rendered the 
judgment. 

TRIAL JUSTICES AND JUDGES SHALT, NO'r BE OF COUNSEL. 

SEC. 32. No trial justice shall be of counsel for or give advice to 
either party, in a suit before him, or be subsequently employed as counsel 
or attorney in any case tried before him; nor hear or determine any civil 
action commenced by himself; and e,'ery action so commenced shall 
abate. 

SEC. 33. No judge of any municipal or police court shall give ,counsel 
or accept any retainer in relation to any cause, the subject maHer of 
which shall be within the jurisdiction of the court over which he presides, 
nor in any manner become voluntarily interested, directly or indirectly, 
in any such cause. 

JUSTICES of 'l'HE PEACE. 

SEC. 34. Trial justices and judges of municipal and police courts are, 
ex-officio, justices of the peace and all their official acts, attested by them 
in either capacity, except those pertaining to the exclusive jurisdiction of 
trial j llstices and judges of l11unicipa 1 and police courts, are of equal effect. 

SEC. 35. Justices of the peace shall exercise their powers and duties, 
and shall be commissioned to act, within and for every county. 



E;xE;CUTlONS: PE;RSONAr, PROpE;RTY. 

CHAPTER 87. 

r,EVY OF EXE;CUTI0NS ON PE;RSONAr, PRopE;R'l'Y. 

SE;C. 1. All chattels, real and personal, liable at common law to attach
ment, and not exempted therefrom by statute, may be taken and sold on 
execution as prescribed in this chapter. (a) 

SE;C. 2. Current gold or silver coin may be taken on execution and 
paid to the creditor as money collected; and bank notes and all other 
evidences of debts, issued by any moneyed corporation and circulated as 
money, may be taken on execution, and paid to the creditor at their par 
value, if he will accept them; otherwise, they may be sold like other 
chattels. 

SE;c. 3. Goods and chattels, legally taken on execution, shall be safely 
kept by the officer at the expense of the debtor, for four days at least 
after the day on which they were taken, exclusive of Sunday; and they 
shall be sold within fourteen days after the day of seizure, except as 
hereinafter provided, unless before the time of sale the debtor redeems 
them by otherwise satisfying the execution. 

SE;c. 4. The officer shall post public notice of the time and place of 
sale, at least forty-eight hours before the time thereof, in two or more 
public places in the town or place of sale. 

SEC. 5. If at the time so appointed, the officer is prevented by sick
ness or other casualty from attending at such place, or is present and 
deems it for the advantage of all concerned to postpone the sale, he may 
postpone it not exceeding six clays after the day appointed; and so, from 
time to time, for like good cause, giving notice of every adjournment as 
requi1'ed in the preceding section. 

SE;c. 6. For good reason, and for the purpose of obtaining a better 
price for the goods, he may, if he deems it for the benefit of the debtor, 
adjourn the auction to another place in the same town. (b) 

SE;c. 7. vVhen there is reasonable doubt as to the ownership of goods, 
or their liability to be taken on execution, the officer may require sufficient 
indemnity. 

SE;c. 8. If the highest bidder, at such sale refuses to take and pay for 
an article, the officer shall sell it again at auction at any time within ten 
days, giving due notice of the second sale; and account for what he 
receives on the second sale, and for any damages that he recovers Of the 
first bidder for a loss on the resale, as for so much received on the 
execution. 

SE;c. 9. He shall, in his return on the execution, particularly describe 
each article or lot of goods sold, and the price at which it was sold; and 
if he commits any fraud in the sale or return, he forfeits to the debtor, 
five times the sum of which he defrauds him to be recovered in an action 
on the case. 

SE;C. 10. The money arising from the sale of any property on execu
tion, shall be applied to pay the charges and satisfy the execution; and 
the residue, if any, shall be returnecl to the debtor on demand, or other
wise applied as provided in section twenty-two. 

SE;C. 11. vVhen a lessor of lands leased for the purpose of erecting a 
building thereon commences an action against the lessee, attaches the 
buildings within six months after the rent becomes due, and recovers 
such rent, he may, on execution, ca11se the rents and profits of such 
buildings to be sold for a term sufficient to pay the debt and costs; or 

(a) 24 Me., 399; 51 lVle., 557. 
(b) II Me., 374; 74 Me., 553. 
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See c. 94, § 46. 
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~XECU'l'IONS: pERSONAL PROpER'l'Y. 

cause such building to be sold like any other personal estate. In all 
cases, any mill or building seized and sold on execution as a chattel per
sonal, may be redeemed within one year, as land levied upon by appraise
ment may be; and the remedies and rights of the parties are the same as 
those of mortgagor and mortgagee, except the rate of interest, which shall 
be ten per cent a year. 

SEC. 12. Any share or interest of a stockholder or proprietor in an 
incorporated company, may be taken on execution and sold in the follow
ing manner, and not otherwise, anything in the charter of such company 
to the contrary notwithstanding. 

SEC. 13. If the property was not attached on mesne process in the 
same suit, the officer shall leave a copy of the execution with the treas
urer, cashier, clerk or other recording officer of the company, and the 
property shall be considered as seized on execution when the copy is so 
left. If it was so attached and remains attached, the officer shall proceed 
in seizing and selling it on execution as in section sixteen. 

SEC. 14. The officer of the company having the care of the records 
or account of shares, or interest of the stockholders, shall, on exhibition 
to him of the execution, give the officer holding it a certificate of the 
number of shares held by the judgment debtor, or of the amount of his 
interest, under the pen.alty provided in section twenty-eight of chapter 
eighty-four. 

SEC. IS. vVithin fourteen days after the sale, the officer shall leave an 
attested copy of the execution and of the return thereon, with the officer 
of the company whose duty it is to record transfers of shares; and the 
purchaser is thereupon entitled to a certificate or certificates of the shares 
bought by him, on paying the fees therefor, and for recording the trans
fers; and if such shares or interest were attached in the suit in which 
the execution issued, he shall have all dividends which accrued after the 
attachment. 

SEC. 16. In selling such shares or interest, the officer holding the 
execution shall give notice in writing of the time and place of sale to the 
debtor, by leaving it at his last and usual place of abode, if within the 
county where the officer dwells, otherwise by forwarding it to him by 
mail, if his residence is known to such officer, postage paid, whether 
within or without the state; and public notice thereof by posting it in one 
or more pUblic places in the town where the sale is to be made, and in 
two adjoining towns, if there are so many, thirty days at least before the 
day of sale; and shall publish an advertisement of the same import, nam
ing the judgment debtor, for three weeks successively before the day of 
sale, in some public newspaper printed in the county, if any, if not, in the 
state paper. 

SEC. 17. vVhen judgment is recovered against a bridge, canal or 
other incorporated company with power to receive toll, its franchise may 
be sold on execution at public auction, by giving notice of the time ,md 
place of sale by posting a notification in any town, in which the treasurer, 
clerk or any officer thereof, if there are any officers, and if not, where any 
stockholder resides, for thirty days at least b~fore the day of sale, and 
by causing all advertisement, naming the creditor therein, to be inserted 
for three weeks sllccessively in a newspaper printed in a county where 
either of said officers, or, if the company is without officers, where any 
stockholder resides, the last publication being at least four days before 
the day of sale; and if there is no newspaper printed in any such county, 
then in the state paper. 

SEC. 18. In the sale of such franchise, whoever will pay and satisfy 
such execution, all fees and incidental expenses, in consideration of being 
entitled to receive to his own use all such toll as the corporation is enti
tled to receive, for the shprtest period of time, is the highest bidder, and 
the purchaser for such period; and immediately after such sale, the officer 
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shall deliver to him possession of the toll-houses and gates, in whatever 
county situated, and state his doings therein in his return. 

SEC. 19. The purchaser of such franchise, and those claiming under 
him, may receive to their own use the tolls accruing within the time 
limited in the purchase, and shall have all the powers of the corporation 
necessary for the convenient use of the property, be subject to the same 
duties and penalties during the term ot said purchase, and may recover 
of said corporation any Inoneys paid or expenses incurred in consequence 
of such liability, and without their fault or negligence. 

SEC. 20. The corporation, at any time within three 1110nths after the 
day of sale, may redeem said franchise by paying to the pun~haser the 
sum which he paid in satisfaction of the execution, with twelve per cent 
interest, in addition to the toll received. 

SEC. 21. The provisions of the four preceding sections apply to the 
franchises of railroad corporations whose railroads lie wholly within the 
state, except that notice shall be given of the time and place of such sale, 
by posting a notification thereof at the court house in each county 
through which such railroad runs, either wholly or in part, for thirty 
days at least before the day of sale, and by causing an advertisement to 
be inserted for three weeks successively in at least one newspaper pub
lished in each cOUlity through which the road runs, either wholly or in 
part, the last publication to be at least four days before the day of sale, 
and if there is no newspaper printed in anyone or more of such counties, 
then in the state paper instead; and when the company has an established 
office in the state, notice of the sale shall also be given by leaving an 
attested copy thereof at the office of said company for not less than thirty 
days previous to such sale; and notice given in the manner herein pro
vided is sufficient. The officer shall deliver to the purchaser a convey
ance by deed of the franchise so sold. 

SEC. 22. If goods or other property sold on execution have been 
attached by other creditors or seized on other executions, by the same 
or another officer, or if, before payment of the residue to the debtor, any 
other writ of attachment or execution against him is delivered to the 
officer who made the sale, the proceeds shall be a'pplied to the discharge 
of the several judgments in the order in which the writs of attachment 
or execution were served; and the residue, if any, shall be paid over to 
the debtor. 

SEC. 23. If a share in a corporation, or other property that may be 
attached without taking and keeping possession thereof, is attached or 
taken on execution, and is subsequently attached or taken on execution 
by another officer, he shall give notice thereof to the officer who sells 
under the first attachment or seizure; and if, without such notice, he 
pays the balance of the proceeds of the sale to the debtor, he is not liable 
therefor to the person claiming under such subsequent attachment or 
seizure. 

SEC. 24. vVhen damages are assessed in favor of a person by the 
county commissioners, by a committee or by verdict of a jury, for an 
injury sustained by him through the acts of any corporation authorized 
to demand and receive toll, and they are not paid within thirty days 
after order, or the acceptance of such verdict, or report of the committee, 
he may have a warrant of distress against such corporation for such 
damages, interest and costs; and the officer holding such warrant may 
adj ourn the vendue, as in the sale of goods on execution; and all pro
ceedings respecting the attachment and sale on execution of the franchise 
of such corporation, and sales on warrant of distress as aforesaid, may 
be had in the county in which the creditor, the president, clerk, treasurer 
or a director of said corporation. if there is any such officer, if not, a 
stockholder, resides. 
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SEC. 25. vVhen real or personal estate is seized on execution, and 
further service is suspended by a prior attachment thereof, such estate 
shall be bound by the seizure until it is set off or sold in whole or in part 
under the prior attachment, or until the attachment is dissolved, if the 
officer seizing Elich real estate, within five days thereafter, files' in the 
office of the register of deeds in the county or district. where it lies, a 
copy of his return of the seizure, ,vith the names of the parties, the court 
at which judgment was recovered, and the date 'and the amount of the 
execution; and the register shall file and enter the same of record, as in 
case of attachment of real estate on writs; and like fees shall be allowed 
to the officer and register therefor. 

SEC. 26.' If the prior attachment is dissolved, or the estate is set off 
or sold in part under it, the estate or remaining part thereof continues 
bound for thirty days thereafter, by such seizure on execution; and the 
service of the execution may be completed within that time as if th6 
estate had been then first seized thereon, although the return day of the 
execution has passed. 

SEC. 27. vVhen an officer has in his hands executions, wherein .the 
creditor in one is debtor in the other in the same capacity and trust, he 
shall cause one execution to satisfy the other so far as it will extend; 
and if one of such executions is in the hands of the officer, and the cred
itor in the other tenders his execution to him and requests him so to do, 
he shall so set off one against the other. 

SEC. 28. Executions shall not thus be set off against each other, 'when 
the sum due on one of them has been lawfully and in good faith assigned 
to another person, before the creditor in the other execution became 
entitled to the sum due thereon; nor when there are several creditors 
or debtors in one execution, and the sum due on the other is due to or 
from a' part of them only; nor to so much of the first execution as is 
due to the attorney in the suit for his fees and disbursements therein. 

SEC. 29. After deducting his fees and charges cif sale, the officer shall 
apply the proceeds of the sale of property mortgaged or pledged, to the 
payment of the sum paid or tendered to the mortgagee, pledgee or holder, 
and the interest thereon from the time of such payment; and the residue 
of such proceeds shall be applied to the satisfaction of the plairttiff's judg
ment as provided by law; or the plaintiff may have the property, seized 
and sold on the execution, as in other cases, subject to the rights and 
interests of such mortgagee, pledgee or holder, without paying or tender
ing the debt due to him. 

SEC. 30. All executiohs or warrants of distress against a tovvn shall 
be issued against the goods and chattels of the inhabitants thereof, and 
against the real estate situated therein, whether owned by such town or 
not; and the officer executing them shall satisfy them by distress and 
sale of the goods and chattels of the inhabitants as provided by law; and 
for want thereof, after diligent search, which fact the officer shall certify 
in his return, he shall levy upon and sell so much of the real estate in said 
town by lots, as they are owned, occupied or lotted out upon the plan 
thereof, as is necessary to satisfy said precepts and expenses of 
sale. (a) 

SEC. 3I. He shall advertise in the state paper, and in one of the news
papers printed in the county where the lands lie, if any, for three weeks 
successively, the names of such proprietors as are known to him, of the 
lands which he proposes to sell, with the amount of the execution or war
rant of distress; and where the names of the proprietors are not known, 
he shall publish the numbers of the lots or divisions of said land; the last 
publication shall be three months before the time appointed for the sale. 

(a) 47 Me., 141 ; 49 Me., 328 ; 68 Me., 50 7; 69 Me., 467; 74 Me., 43; 
77 Me., 21 5; 98 Me., 440. 
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If necessary to complete the sale, he may adjou~n it from day to day not 
exceeding three days. He shall give a deed to the purchaser of said land 
in fee, expressing therein the cause of sale. The proprietor of the land 
so sold may redeem it within a year after the sale by paying the sum for 
which it was sold, the necessary charges, and interest thereon. 

Sltc. 32 • The owner of any real or personal estate so sold, may 
recover against the town, in an action of assumpsit, the full value thereof 
with interest at the rate of twelve per cent yearly, with costs of suit; and 
may prove and recover the real value thereof, whatever was the price at 
which it was, sold. (a) 

CHAPTER 88. 
BAIL IN CIVIL AC'I'IONS. 

Sltc. 1. 'When bail is taken on mesne process, it shall be by bond to 
the sheriff, if taken by him or his deputy, otherwise to the officer making 
the arrest, with condition that the defendant will appear and answer to 
the suit, and abide final judgment thereon and not avoid. The bond shall 
be returned with the writ, and the clerk shall note on the writ that a bail 
bond is so filed. (a) 

SEC. 2. No officer is obliged to accept a bail bond unless signed by at 
least two sureties, having sufficient property in the county in which the 
principal is arrested or held in custody; and if he takes a bail bond with 
only one surety, he is liable to the plaintiff for any deficiency thereof. 

Sltc. 3. A bail bond binds the obligors although signed by only one 
surety, or when signed by two or more sureties, when all 01' any of them 
had not sufficient property in the county. 

Sltc. 4. Any bail may, before the action is entered, exonerate himself 
from all liability, by surrendering his principal to the jail in the county 
where the arrest was made, or in the county ,vhere the writ is returnable, 
and within fifteen days thereafter, leaving with the jailer an attested 
copy of the writ or process whereby the arrest was ma.de, of the return 
indorsed thereon, and of the bail bond, and notifying, in writing, the 
plaintiff or his attorney of the time and place of the commitment; and the 
jailer shaH receive him into custody as if committed by the of/icer making 
the arrest. 

Sltc. 5. If judgment is rendered against the principal in the action in 
which the bail is t3ken, the clerk of the court or trial justice issuing the 
execution on the judgment, shan insert, on the margin thereof, the names 
of the bail, their addition, and places of abode, if inserted in the bail 
bond; and if the debtor is committed to j ail, the clerk or justice shaH note 
in like manner the jail to which he is committed. 

SEC. 6. The officer holding the execution, shall, fifteen days at least 
before its expiration, whether the debtor has given bail to the arresting 
officer or the jailer, notify each of the bail personaHy, or by leaving a 
notice in writing, by him signed, at the bail's usual place of abode, if in 
the offic.er's county, certifying that he cannot find the principal debtor, or 
property wherewith to satisfy the execution, for which he may demand 

(a) 69 Me., 468; 74 Me., 43. 
(b) I Me., 336; 4 Me., 13; 8 Me., 423; 40 Me., 125; 76 Me., 265; 96 

Me., 436. 
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and receive of the bail the usual fee for service of a writ, and for travel, 
and shall minute in said notice the amount of the fees, which the bail 
shall pay in twenty days, unless, one day at least before the execution is 
returnable, the bail produce and deliver to the officer the principal debtor. 

Sl\c. 7. If the bail do not surrender the principal as aforesaid, they 
may, at any time before final judgment in the original suit, bring him into 

7. court where the action is pending, and deliver him into the custody there
of and be thereby discharged. (a) 

Sl\c. 8. In case of the avoidance of the principal, and return on the 
execution by the officer that he had had it in his hands at least thirty 
days before its expiration, and that the principal was not found, his bail 

8. shall satisfy the judgment with interest thereon from the time when it 
was rendered, unless they discharge themselves by surrendering the prin
cipal before final judgment against them on the ,vrit of scire facias, or 
by some other sufficient defense. 

SI\('. 9. 'Nhen the principal so avoids, and his property cannot be 
found to satisfy the execution, the original creditor may have a writ of 

9. scire facias, in his own name, from the sallle court, against the bail, in 
vacation or in term time, to be sued out within one year from the rendi
tion of judgment against the principal, and he need not declare on the 
bail bond, but may merely allege that the defendants became bail in the 
original action. 

R. S., c. 87, § 10. 

Sl\c. 10. The bail may plead, jointly or severally, that they never 
became bail as alleged in the writ, and under that plea may avail them
selves of every defense which would avail them in an action of debt on 
the bond, on the plea that it is not their bond; or may show any special 

Surrendcr of 
principal, on 
scire facias. 
R. S., c. 87, § 11. 

Proceedings, 
when bail is 
taken in a 
justice action. 
n. S., c. 87, § 12. 
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matter of discharge, filing a brief statement thereof as provided by law. 
Sl\c. II. The bail may surrender the principal in court before final 

judgment on the scire facias, and on paying all the costs on the scire 
facias, they shall be discharged; and the principal shall be committed to 
j ail to remain for fifteen days; and if the creditor does not, within that 
time, take him in execution, the sheriff shall discharge him on payment 
of the legal prison fees. 

SEC. 12. \i\Then bail is taken on mesne process in an action returnable 
before a trial justice, and there is a return on the execution issued on the 
judgment therein, that the principal is not found, the justice may issue 
a scire facias thereon against the bail, to be served seven days before the 
day of trial; and if no sufficient cause is shown to the contrary, he may 
render judgment for the debt and costs recovered, with interest thereon 
from the rendition of judgment, against the principal, and issue execution 
accordingly, notwithstanding the debt and costs on the original judgment 
exceed twenty dollars. 

SEC. 13. If the bail, at any time before final judgment in the original 
suit or on scire facias, bring the principal before the j llstice, and procure 
the attendance of an officer to receive him, the justice shall make a rec
ord of the surrender, and order him into· the custody of the officer to be 
eommitted to j ail, to be proceeded 'with as mentioned in the preceding 
sections; and on payment of costs on the scire facias, the bail shall be 
fully discharged. . 

SEC. 14. The officcr shall attend before a justice for such purpose, 
when requested; and shall be allowed therefor the same fees as for 
arresting and committing a defendant on mesne process; and for neglect 
of official duty in such case, he shall be answerable for all damages to the 
party injured thereby. 

Sl\c. IS. If the principal is surrendered before final judgment in the 
original suit, the bail shall deliver to the officer a copy of the writ, with 
the return thereon, attested by the justice; but if he is surrendered after 

(a) 19 Me., 412; 20 Me., 481; 76 Me., 266. 
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such judgment, the bail shan deliver a copy of the entry of surrender, 
attested by the justice; and in either case the officer shall deliver the 
copy to the jailer with the prisoner; which shan be a sufficient warrant 
to the officer for receiving and conveying him to j ail, and to the jailer 
for holding him in custody. 

SEC. 16. Bail may have their remedy against their principal, by an 
action on the case, for all damages sustained by them by reason of their 
suretyship. 

TRUS'l'EE PROCESS. 

GEN1~RAL PROVISIONS. 

SEC. J. All personal actions, except those of detinue, replevin, actions 
on the case for malicious prosecution, for slander by writing or speaking, 
and for assault and battery, may he commenced by trustee process in the 
supreme judicial 01' superior courts; or when the amount demanded in 
damages is not less than five, nor more than twenty donars, before a 
municipal or police court, or a trial justice unless otherwise limited in 
the act establishing such court. 

SEC. 2. The writ shall be in the for111 established by law, authorizing 
an attachment of goods and estate of the principal defendant in his own 
hands, and in the hands of the trustees. (a) 

SEC. 3. The officer serving it shall attach the goods and estate of the 
principal and give to him in hand or leave at his last and usual place" of 
abode a summons of the form hereinafter prescribed; which is sufficient 
service on the principal whether any trustee is held or not. The sum
mons shall be in substance as follows: 

"STATE OF MAINE. 
---ss. To--- ---

Greeting: 
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R. S., c. 87, § 15. 
71 Me., 406. 
77 Me., 24. 
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bail against 
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Form of writ. 
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Service of 
writs. 
R. S., c. 88, § 3. 

\\T e cOllll11and yon that you appear at our court, next to be Form of 
holden at within and for the county of aforesaid, summons. 

on the day of next, then and there to answer to 
----- in a plea of which plea the said plaintiff has com-
menced, to be heard and tried at said court and your goods or estate are 
attached to the value of dollars for security to satisfy the 
judgment which the said plaintiff may recover upon said trial. Fail not 
of appearance at your peril. 

And to , trustee of said \Ve command you to 
appear before our said court to he holden as aforesaid, to show cause 
if any you have, why execlltion to be issued upon such judgment as the 
said plaintiff may recover against the said principal defendant in said 
action, if any, should not issue against his goods, effects or credits in 
your hands or possession as trustee of said principal defendant. 

'Witness Justice of our said court at this ----
day of in the year of our Lord one thousand nine hundred 
and -----, 

Cleric." 
(a) 81 Me., 475; 98 Me., 334. 
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SEC. 4. A like service on the trustee binds all goods, effects or credits 
of the principal defendant ent1'l1sted to and deposited in his possession, to 

respond to the final judgment in the action, as when attached by ordinary 
process. When a partnership is made a trustee in a trustee suit, service 
upon one member of the firm shall be a sufficient attachment of the prop
erty' of the principal defendant in the possession of the firm, provided, that 
such service be made at any place of business of the firm, or that legal 
service be afterward made upon the other members of the firm. (a) 

SEc. 5. If all the t1'l1stees live in the same county, the action shall be 
brought there; if they reside in different counties, in any county in which 
one of them resides; and in a trustee process against a corporation aggre
gate, its residence shall be deemed to be in the county in which it has its 
established or usual place of business, held its last annual meeting, or 
usually holds its meetings; except in a suit in which a railroad corpora
tion is named and alleged as t1'l1stee, the action may be brought in any 
county in which said railroad corporation runs and operates its road. 

SItc. 6. The plaintiff may insert the names of as many persons as 
trustees, as he deems necessary, at any time before the process is served 
on the principal, but not after; and he may have further service made 
on any t1'l1stee, if found expedient, if the service is afterwards made or 
renewed on the principal; but no costs for services shall be taxed for the 
plaintiff in such case, excepl for that last made. When a trustee suit is 
discontinued or settled by the principal parties thereto, the trustee shall 
be entitled to no costs, provided the plaintiff or his attorney shall notify 
the trustee in writing seven days before the return day of the writ, that 
the suit has been discontinued. (b) 

SItc. 7. vVhen the principal is out of the state at the time of the ser
vice, and has no agent therein, notice shall be given as provided in section 
twenty-one of chapter eighty-four; or proceedings may be had as pro
vided in section four of chapter eighty-five, unless in the meantime he 
comes into the state before the sitting of the court; and when he does 
not appear in his own person or by attorney, anyone or more of the 
trustees having goods, effects or credits ill their hands, and being 
adj udged t1'l1stees, may appear in his behalf, and in his name plead and 
defend the cause. 

SEc. 8. All domestic corporations and all foreign or alien companies 
or corporations established by the laws of any other state or country, and 
having a place of business, or doing business within this state may be 
summoned as trustees, and trustee writs may be served on them as other 
writs are served on such companies or corporations, except that the ser
vice shall be by the summons described in section three of this chapter, 
and they may answer by attorney or agent, and make disclosures, which 
shall be signed and sworn to by such attorney or agent or such other 
person upon whom legal service of the writ may be made; and the same 
proceedings shall thereupon be had throughout except necessary changes 
in form, as in other cases of foreign attachment. (c) 

SItc. 9. Any corporation summoned as trustee of a defendant, may set 
off and deduct from any amount found due the defendant from the 
trustee and attached by trustee process, the amount due from the defend
ant to the trustee for taxes. 

SEc. IO. vVhen a person summoned as trustee is about to depart from 
the state, or go on a voyage, and not return before the term of the court 
where he is summoned to appear, he may apply to a justice of the peace 
of the county where he resides, for a notice to the plaintiff to appear 

(a) 32 Me., 33; 46 Me., 295; 47 Me., 304; 81 Me., 475; 98 Me., 345. 
(b) 19 Me., 44; 52 Me., 236 ; 67 Me., 397; 71 Me., 436. 
(c) 34 Me., 590 ; 37 Me., 32I ; 47 Me., 304; 51 Me., 37I ; 52 Me., 593; 

55 Me., 350; 62 Me., 256; 67 Me., 496 ; 8I Me., 473. 
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before said justice at a place 'and time appointed, for taking his disclosure. 
On service made and returned according to the order of the justice, the 
examination and disclosure shall be taken and sworn to before him; and 
being certified and returned to the court, the same proceedings may be 
had thereon as if it had been in court. 

SE;c. II. The court before Wh0111 a trustee is summoned, max appoint 
a commissioner to take his examination and disclosure when a~y other 
reasonable cause appears, and may prescribe the notice to be given to the 
plaintiff, of the time and place thereof; and upon return of such service, 
the examination and disclosure shall be taken and sworn to before the 
commissioner, and being certified by him and returned to court, the same 
proceedings may be had thereon as if it had been in court. 

SEC. 12. The examination and disclosure of any person summoned as 
trustee may be taken, as provided in section ten, when the plaintiff and 
trustee consent thereto. 

SEC. 13. A person summoned as trustee may be adjudged trustee by 
the court, although he was not then, and never had been an inhabitant of 
the state; and the writ may be made returnable in the county in which 
either the plaintiff or principal defendant resides. 

SE;c. 14. If any supposed trustee comes into court at the first term 
and submits himself to an examination, on oath, after having in writing 
declared that at the time of the service of the trustee process upon him, 
he had no goods, effects or credits of the principal in his possession, he 
is entitled to his costs, as in civil actions where iSsue is joined for trial; 
and if adj udged a trustee, he may deduct his costs from the goods, effects 
and credits in his hands, and he shall be chargeable for the balance only 
to be paid on the execution. If such goods, effects and credits are not 
of sufficient value to discharge the costs taxed in his favor, he shall have 
judgment and execution against the plaintiff for the balance of such 
costs, after deducting the sum disclosed, in the same manner as if he had 
been discharged. (a) 

SE;C. 15. The disclosure, when completed and subscribed by the 
trustee, shall be sworn to by him in open court, or before some justice of 
the peace. 

(a) 3 Me., 49; 18 Me., 336, 363; 29 Me., 464; 101 Me., 414. 
Answers to interrogatories; 18 Me., 188; 33 Me., 32; 34 Me., 589; 38 

Me., 134; 41 Me.,'325; 45 :tvle., 218; 46 Me., 229. 
Persons, claims and property 110t subject to trustee process; 17 :Me., 

30 ; 24 :tvle., 450; 27 Me., 298; 32 Me., 33; 33 Me., 416 ; 34 Me., 125; 39 
:Me., 165; 42 Me., 136, 366; 46 Me., 295; 48 Me., 82, 322, 367; 49 Me., 82; 
53 Me., 550 ; 7I Me., 127. 

Interest; 18 Me., 336. 
Costs; 10 Me., 467; 18 Me., 336; 29 Me., 464; 46 Me., 22, 93, 229; 56 

Me., 80; 59 Me., 427. 
When charged; 4 Me., 494, 543; 6 Me., 80, 383; 7 Me., 396; I I Me., 

197; 12 Me., 120; 13 Me., 263, 421, 429; 15 Me., 87; 17 Me., 255; 19 Me., 
44, S7; 20 Me., 370 ; 34 Me., 204; 37 Me., 286; 38 Me., 134; 42 Me., 134; 
68 Me., 445; 69 Me., 271 ; 73:tI'Ie., 291 ; 7S Me., 41, 397; 76 Me., 33; 77 
Me., 195: 79 Me., S72; 80 Me., 329; 81 Me., 467; 83 Me., 396; 92 Me., 
102. 

"Vhen discharged; 6 Me., 263; 17 Me., 30, 94; 18 Me., 336; 22 Me., 29; 
24 Me., 4So; 26 Me., 135, 450, 542; 27 Me., 299; 28 Me., 390 ; 32 Me., 33; 
33 Me., 32 ; 34 Me., 125; 35 Me., 59, 148, 157, 232 ; 36 Me., 137, 20('h 303; 
37 Me., 316 ; 39 Me., 165, 404; 42 Me., 136, 297, 366, 382 ; 45 Me., 208; 46 
Me., 167, 295; 48 J'de., 367; 49 Me., 82, 284; 51 Me., 371 ; 52 Me., 593; 53 
Me., 106; 54 Me., 104; 72 Me., 450 ; 75 Me., 100, 385; 76 Me., 468; 78 
Me., 158, 244; 87 :Me., 203; 89 Me., 65; 101 Me., 414. . 
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TRUSTEIt PROCltSS. 

Sltc. 16. Where any person is adjudged trustee for specific articles in 
his hands, he has a lien thereon for his costs; and the officer, who dis
poses thereof on execution, shall pay the trustee the amount due him for 
costs, and deduct it from the amount of sale, and account to the creditor 
for the balance; the amount of such fees shall be indorsed on the execu
tion by the clerk, and be evidence of the lien. 

Sltc. 17. If all the persons summoned as trustees are discharged, or 
the suit against them is discontinued, the plaintiff shall not proceed 
against the principal defendant, unless there was sufficient personal ser
vice of the writ on him; but he may assume the defense of the suit. 

Sltc. 18. vVhen the trustee, at the time when the writ was served on 
him, did not live in the county where the writ is returnable, the court 
shall, in case of his discharge, allow him, in addition to his legal fee, a 
reasonable compensation for his time and expenses in appearing and 
defending, 

Sltc. 19. If a person resident in the county in which the writ is 
returnable, is summoned, and neglects to appear and submit to examina
tion at the return term, without reasonable excuse, he is liable for all 
costs afterwards arising in the suit, to be paid out of his own goods or 
estate, if judgment is rendered for the plaintiff; unless paid out of the 
goods or effects in his hands belonging to the principal. 

SF,c. 20. When several trustees, resident in the county where the 
action is pending, are summoned and neglect to appear, the judg-ment for 
costs shall be rendered, against them jointly. 

SF,c. 2I. Persons sU1l1moned as trustees, residing out of the county 
where the suit is pending, are not liable for any' costs arising on the 
original process; and if the person summoned as trustee is out of the 
state at the time the writ is served on him, and appears at the first term 
after his return, he shall be allowed for his costs and charges as if he 
had appeared at the return term. 

SF;C. 22. vVhen the plaintiff does not support his action, the court 
shall award costs against him in favor of the principal, and in favor of 
the persons summoned as trustees severally who appeared and submitted 
to examination on oath; and several executions shall issue accordingly. 

Site. 23. vVhen a person summoned as trustee does not come into 
court, and declare that he had no property or credits of the principal in 
his hands when the writ was served, and submit himself to examination 
on oath, the court shall not award costs in his favor, although the suit is 
discontinued. 

Site. 24. A person summoned as trustee, and not then living in the 
county where the writ is returnable, need not appear in person in the 
original suit, or in a suit on scire facias; but he may appear by attorney, 
and declare whether he had any goods or effects of the principal in his 
hands, when the writ was served; and thereupon offer to submit himself 
to examination on oath. (a) 

SEe, 25. If the plaintiff proceeds no further, the declaration shall be 
considered true. 

Site. 26. But if he thinks proper to examine such supposed trustee on 
oath, the answers may be taken in the county in which the trustee dwells, 
before a justice of the supreme judicial or superior court, or a justice of 
the peace, 

Site. 27. \iVhen a trustee has submitted himself to examination on 
oath in court, his disclosure may be sworn to before a justice of the 
court, or a justice of the peace; and being filed in court, shall have the 
same effect as if sworn to in open court. 

SEe. 28, When a person summoned as trustee, neglects to appear and 
answer to the suit, he shall be defaulted, and adjudged trustee as alleged. 

(a) 35 Me., 158 ; 65 Me., 302. 
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S~C. 29. If a person summoned admits that he has in his hands goods, 
effects or credits, of the principal, ur wishes to refer that question to the 
court upon the facts, he may make a declaration of such facts as he 
deems material, and submit himself thereupon to a further examination 
on oath; and such declaration and further examination, if any, shall be 
sworn to as before provided. (a) 

S~C. 30. The answers and statements sworn to by a trustee, shall be 
deemed true, in deciding how far he is chargeable, until the contrary is 
proved, but the plaintiff, defendant and trustee, may allege and prove 
any facts material in deciding that question. (b) 

S~C. 3I. Any question of fact, arising upon such additional allega
tions, may, by consent, be decided by the court, or submitted to a jury, in 
such manner as the court directs. (c) 

S~C. 32. "Vhen it appears by the answers of a trustee, that any goods, 
effects or credits in his hands are claimed by a third person by virtue of 
an assignment from the principal debtor, or in some other way, the court 
may permit such claimant to appear, if he see cause. If he does not 
appear voluntarily, notice may be issued and served on him, as the court 
directs; if he appears, he may be admitted as a party to the suit so far as 
respects his title to the goods, effects or credits in question; and he may 
allege and prove any facts not stated or denied in the disclosure of the 
trustee; but if he does not appear in person or by attorney, the assign
ment shall have no effect to defeat plaintiff's attachment. (d) 

S~C. 33. On the trial between the attaching creditor and such claim
ant, the principal defendant may be examined as a witness for either 
party, if there is no other obj ecion to his competency except his being 
a party to the original suit. -

S~C. 34. "Vhen the plaintiff recovers judgment against the principal, 
and there is any supposed trustee who has not appeared and been dis
charged by disclosure or discontinuance of the suit against him, the court 
shall award judgment and execution against the goods, effects and credits 
in his hands, as well as against the principal, in the usual form. 

S~C. 35. If an agreement is entered on the docket between the plain
tiff and supposed trustee, that he may appear at a subsequent term of the 
court, with all the advantages that he would have 011 appearing and 
answering at the first term, the same shall be allowed him by the court. 

S~C. 36. Any debt or legacy due from an executor or administrator, 
and any goods, effects and' credits in his hands, as such, may be attached 
by trustee process. The amount, which a stockholder of a corporation 
is liable to pay to a judgment creditor thereof, may be attached by a 
creditor of such judgment creditor, by trustee process served on such 
stockholder at any time after the commencement of the judgmen.t credi
tor's action against him, and before the rendition of judgment there
in. (e) 

(a) 21 Me., 24.; 33 Me., 32; 35 :Me., 232; 75 Me., 387. 
(b) 17 Me., 95; 18 Me., 188; 25 Me., 75, 264; 42 Me., 139; 57 lVIe., 

588; 58 Me., 319; 65 Me., 364; 66 Me., 394; 68 :Me., 199; 71 Me., 69; 79 
Me., 562; 86 Me., 137; 89 lVle., 67; 92 Me., 132; 93 Me., 459; 99 Me., 464; 
100 Me., 426. 

(c) 58 Me., 319; 68 Me., 199; 70 Me., 5°7; 100 Me., 426. 
(d) I Me., 328; 3 Me., 348; 5 Me., 4II; II Me., 448; 16 Me., 254; 17 

Me., 255, 328; 22 Me., 82; 26 Me., 135; 29 Me., 487; 33 Me., 441; 35 Me., 
232; 37 Me., 41o; 40 Me., 91 ; 42 Me., 383; 46 Me., 20; 48 Me., 43; 59 
Me., 425; 66 Me., 394; 69 Me., 321; 73 Me., 261,498 ; 74 Me., 348 ; 77 
Me., 425; 78 Me., 324; 79 Me., 262; 80 Me., 128; 85 Me., 440; 87 Me., 
3°7; 88 Me., 421; 91 Me., 578; 92 Me .,102; 94 Me., 367; 96 Me., 413. 

(e) 19 Me., 203; 39 Me., 404; 65 Me., 301 ; 74 Me., 485; 78 Me., 158; 
80 Me., 329. 
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SEC. 37. If a person, summoned as a trustee in his own right, dies 
before the judgment recovered by the plaintiff is satisfied, the goods, 
effects and credits in his hands at the time of attachment, remain bound 
thereby; and his executors or administrators are liable therefor as if the 
writ had been originally served on them. 

SEC. 38. If he dies before judgment in the original suit, his executor 
or administrator may appear voluntarily, or may be cited to appear as in 
case of the death of a defendant in an ordinary action; and further pro
ceedings shall then be conducted as if the executor or administrator had 
been originally summoned as trustee; except that the examination of the 
deceased, if any had been taken and filed, shall have the same effect as 
if he were living. 

SEC. 39. If in such case the executor or administrator does not 
appear, the plaintiff, instead of suggesting the death of the deceased, may 
take judgment against him by default, or otherwise, as if he were living; 
and the executor or administrator shall po,y, on the execution, the amount 
which he would have been liable to pay to the principal defendant; and 
he shall be thereby discharged from all demands on the part of the prin
cipal defendant in the suit for the amount so paid, as if he had himself 
been adj udged trustee. 

SEC. 40. If the executor or administrator in the case last mentioned 
does not voluntarily pay the amount in his hands, the plaintiff may pro
ceed by writ of scire facias, as if the judgment in the first suit had been 
against him as trustee; but if he is discharged, he may recover costs or 
not, at the discretion of the court. 

SF;c. 41. If any person, against whom execution issues as trustee, is 
not living at the expiration of thirty days after final judgment in the 
trustee suit, the demand, to be made by force of the execution for con
tinuing the attachment as provided in section seventy-three, may be made 
on his executor or administrator at any time within thirty days after 
his appointment, with the same effect as if made within thirty days after 
the judgment. 

SEC. 42. vVhen an executor or administrator is adjudged trustee on 
account of goods, effects or credits in his hands or possession merely as 
executor or administrator, in a suit originally commenced against him as 
a trustee, o'r against the deceased, or in the original suit, or on a writ 
of scire facias, the execution shall not be served on his own goods or 
estate, or on his person; but he is liable for the amount in his hands, in 
like manner and to the same extent only, as he would have been to the 
principal defendant if there had been no trustee process. 

SEC. 43. If after final judgment against an executor or administrator 
for any certain sum due frOlll him as trustee, he neglects to pay it, the 
original plaintiff in the foreign attachment has t~e same remedy for 
recovering the amount, either upon a suggestion of waste or by a suit on 
the administration bond, as the principal defendant in the foreign attach
ment would have had upon a judgment recovered by himself for the 
same demand against the executor or administrator. 

SEC. 44. vVhen a person sUlllllloned as trustee is bound to deliver to 
the principal defendant any specific articles, he shall deliver them, or so 
much thereof as may be necessary, to the officer holding the execution; 
and they shall be sold by the officer, and the proceeds applied and 
accounted for, as if they had been taken on execution in common form. 

SF;C. 45. If the trustee neglects or refuses to deliver them, or suffi
cient to satisfy the execution, the judgment creditor has his remedy on a 
scire facias, as provided in sections sixty-seven to seventy-two, inclusive; 
and the debtor has his remedy for an overplus belonging to him, as at 
common law. 

SEC. 46. \iVhen by the terms of the contract between the trustee and 
the principal debtor, any mode of ascertaining the value of the property 
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to be delivered to the officer is pointed out, the officer shall, on applica
tion of the trustee, notify the principal debtor previous to the delivery, 
that the value may be thus ascertained, so far as it may affect the per
formance of the contract; and in other cases, the value of the property, 
as between the principal and the trustee, shall be estimated and ascer
tained by the appraisal of three disinterested men, chosen, one by the 
trustee, one by the officer, and one by the principal, if he sees cause; and 
if he neglects or refuses, by the officer; they shall all be duly sworn to 
appraise the same, and the officer, justice and appraisers, shall certify 
their doings on the execution. 

SE:c. 47. When a part of such goods and articles is taken in execu
tion as aforesaid, the trustee may deliver the residue to the principal, or 
tender it to him within thirty days after satisfaction of the execution, as 
he might have delivered the whole. 

SE:c. 48. Any surplus money, remaining in' the hands of the officer, 
after satisfying the execution and fees, shall be paid to the principal, if 
within his precinct, if not, to the trustee. 

SEc. 49. When a judgment creditor hqs caused the debtor to be com
mitted on execution and afterwards discovers goods, effects or credits 
of the debtor, not attachable by ordinary process of law, he may have 
the benefit of the trustee process like any other creditor, if, within seven 
days after service of the process, he discharges the debtor from prison 
by a written direction to the jailer, stating the reason therefor; but such 
discharge shall not annul or affect the judgment. 

SE:c. 50. 'When a trustee states in his disclosure that he had, at the 
time when the process was served on him, in his possession, property not 
exempted by law from attachment, mortgaged, pledged or delivered to 
him by the principal defendant to secure the payment of money due to 
him, and that the principal defendant has an existing right to redeem it 
by payment thereof, the court or justice, before which the action is pend
ing, shall order, that, on payment or tender of such money by the plaintiff 
to' said trustee within such time as the court orders, and while the right 
of redemption exists, he shall deliver the property to the officer serving 
the process, to be held and disposed of as if it had been attached on 
mesne process; and in default thereof, that he shall be charged as the 
trustee of the principal debtor. This order shall be entered on the rec
ords of the court or justice. (a) 

SEc. 5I. On return of the scire facias against such trustee, if it 
appears that the plaintiff has complied with the order of the court or jus
tice, and that the trustee has refused or neglected to comply therewith, 
the court or justice shall enter up judgment against him for the amount 
due and returned unsatisfied on the execution, if there appears to be in 
his hands such an amount of the property mortgaged, over and above 
the sum due him; but if not, then for the amount of said property 
exceeding that sum, if any; and the amount of this excess shall, on the 
trial of the scire facias, be determined by tHe court or jury. 

SEc. '52. If, by the disclosure, it appears that the property in the 
hands of the supposed trustee was mortgaged, pledged or subject to a lien 
to indemnify him against any liability, or to secure the performance of 
any contract or condition, and that the principal defendant has an exist
ing right to redeem it, the court may order, that, upon the discharge of 
such liability or the performance of such contract or condition by the 
plaintiff, within such time as the court or justice orders, and while the 
right of redeeming exists, such trustee shall deliver the property to the 
officer, to be by him held and disposed of as if it had been attached. 

(a) 13 Me., 429; 32 Me., 174; 35 Me., 59, 148; 36 Me., 137; 37 Me., 
316 ; 42 Me., 136, 366; 46 Me., 295; 49 Me., 83; 56 Me., 334; 58 Me., 285; 
67 Me., 161; 75 Me., 399. 
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13 Me., 421. 

-effect 
thereof. 

Proceedings, 
if trnstee 
discloses 
property 
mortgaged 
to him. 
R. S., c. 88, § 50. 
See c. 54, § 104. 

c. 114, § 7. 

On return of 
scire facias, 
excess to be 
determined 
by court 01' 
jnry. 
R. S., c. 88, § 51. 

On disclosnre, 
trustee shall 
deliver pro],l
erty to offic·sr. 
R. S., c. 88, § 52. 
60 Me., 175. 
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Officer having 
sold property 
on execution, 
shall first pay 
plan tiff, and 
then pay the 
balance to 
debtor. 
R. S., c. 88, § 53. 

Trustee is not 
prevented 
from selling 
property 
mortgaged. 
R. S., c. 88, § 54. 

,Vhen not to 
be adjudged 
trustee. 
R. S., c. 88, § 55. 
71 :Me., 442. 
90 :1I'Ie., 30U. 
-officer. 

-public 
officer. 

-contingency. 

-judgment. 
62 :Me., 256. 
72 :Me., 454. 
-personal 
,vag-es. 
1909 c. 256, § 1. 
1911, c. 175, § 1. 

-"rages of 
children and 
women for 
debt of parent 
or husband. 

-tender. 

-costs. 

-payment, 
before notice. 
72 :Me., 520. 

TRUSTEE PROCESS. 

SEC. 53. The officer, having sold on execution any personal property 
delivered to him by virtue of this chapter, after deducting the fees and 
charges of sale, shall pay to the plaintiff the sum by him paid or tendered 
to the trustee, or applied in the performance of such contract or condi
tion, or discharge of such liability, and the interest from the time of such 
payment, tender or application, to the time of sale; and so much of the 
residue, as is required therefor, he shall apply in satisfaction of the plain
tiff's judgment, and pay the balance, if any, to the debtor, first paying the 
trustee his costs accruing before the service of the scire facias, as pro
vided in section fourteen. 

SEC. 54. Nothing contained in this chapter shall prevent the trustee 
from selling the goods in his hands for the payment of the sum for which 
they were mortgaged, pledged or otherwise liable, at any time before 
the amount due to him is paid or tendered as aforesaid, if the sale would 
have been authorized by the terms of the contract between him and the 
principal defendant. 

SEC. 55. No person shall be adjudged trustee:-
I. By reason of any negotiable bill, draft, note or other security 

drawn, accepted, made or indorsed by him, except in the cases provided 
in section sixty-three; 

II. By reason of any money or other thing received or collected by 
him as an officer, by force of a legal process in favor of the principal 
defendant in the trustee process, although it has been previously 
demanded of him by the defendant; 

III. By reason of any money in his hands as a public officer, for 
which he is accountable to the principal defendant; 

IV. By reason of any money or other thing due from him to the prin
cipal defendant, unless at the time of the serVice of the writ upon him, 
it is due absolutely and not on any contingency; (a) 

V. By reason of any debt due from him on a judgment, while he is 
liable to an execution thereon; 

VI. By reason of any amount. due from him to the principal defend
ant, as wages for his personal labor, or that of his wife or minor chil
dren, for a time not exceeding one month next preceding the service of 
the process, and not exceeding twelity dollars of the amount due to him 
as· wages for his personal labor; and ten dollars shall be exempt in all 
cases; moreover, wages of minor children and of women, are not, in any 
case, subject to trustee process on account of any debt of parent or hus
band; if after wages for personal labor or services have been attached 
and before entry of the writ, the defendant tenders to the plaintiff or to 
his attorney the whole amount due and recoverable in the action and the 
fees of the officer for serving the writ, the plaintiff shall recover no 
costs, except the fees of the officer; and if the defendant is defaulted 
without an appearance or if he files an offer of judgment on the return 
day of the writ, and the plaintiff accepts such offer or fails to secure 
more than the amount thereof and of the interest thereon from its date. 
the plaintiff shall recover no costs, except the entry fee and the ·officers' 
fees. (b) 

VII. vVhere service was made on him by leaving a copy, and before 
actual notice of such service or reasonable ground of belief that it was 
made, he paid the debt due to the principal defendant, or gave his negotia
ble security therefor; 

(a) 3 Me., 49; 30 Me., 388; 35 1k, 232 ; 47 Me., 563; 49 Me., 284; 50 
Me., 298; 63 Me., 67; 65 Me., 535; 70 Me., 141 ; 7I Me., 441; 73 Me., 572 ; 

75 Me., r03, 386 ; 80 Me., I04; 89 Ivle., 383; 95 Me., 235· 
(b) 22 Me., 494; 36 Me., 465; 37 Me., 202; 60 Me" 344; 61 Me., 524; 

71 Me., 435; 72 Me., 449; 73 Me" 24; 80 Me., 129.; 82 Me., 416; 92 Me., 
132; 93 Me., 460; 96 Me., 414; 97 Me., 374; IIO Me., 161. 
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VIII. By reason of any amount due for board furnished a member of 
the legislature, while in attendance thereon. (a) 

Sltc. 56. 'When an action is brought for the recovery of a demand, 
and the defendant is summoned as a trustee of the plaintiff, the action 
shall be continued to await the disclosure of the trustee, unless the court 
otherwise orders, and if the defendant is adjudged trustee, the disclosure 
and the proceedings thereon may be given in evidence on the trial of the 
action between the trustee and his creditor. (b) 

Sltc. 57. If the amount disclosed is as large as the sum recovered in 
the action, the trustee is liable to no costs after service of the trustee 
process upon him; otherwise, he is liable to legal costs. (b) 

Sltc. 58. If, during the pendency of an action, the defendant is sum
moned as trustee of the plaintiff, the first suit may nevertheless proceed 
so far as to ascertain by a verdict or otherwise, what sum, if any, is due 
from the defendant; but the court may, on motion of the plaintiff in the 
trustee suit, continue it for judgment, until the termination of the trustee 
suit, or until the attachment therein is dissolved by the discharge of the 
trustee, or satisfaction of the judgment otherwise. (b) 

Sltc. 59. If the first suit is not continued, and judgment is rendered 
therein, the defendant shall not afterwards be adjudged a trustee on 
account of the demand thus recovered against him, while he is liable to 
an execution thereon. ( c ') 

Sltc. 60. If, before fill~1 judgment is rendered in the first suit, the 
defendant in that suit is adjudged trustee in the other and pays thereon 
the money demanded in the first suit, or any part of it, the fact shall be 
stated on the record of the first suit, and judgment therein shall be ren
dered for the costs due to the plaintiff and for such part of the debt or 
damages, if any, as remains due and unpaid. (c) 

SEc. 61. Any money or other thing due absolutely, to the principal 
defendant, may be attached before it has become payable; but the trustee 
is not required to payor deliver it before the time appointed therefor by 
the contract. (d) 

SEc. 62. If the person summoned as trustee, and liable for costs as 
provided in section nineteen, does not voluntarily pay them, when 
demanded by the officer serving the execution, the officer shall state the 
fact in his return thereon; and if it appear thereby that the costs have 
110t been"paid by anyone, the court shall award execution against such 
trustee for the amount thereof. 

SBc. 63. If an alleged trustee has in his possession goods, effects or 
credits of the principal defendant, which he holds under a conveyance 
fraudulent and void as to the defendant's creditors, he may be adjudged 
a trustee on account thereof, although the principal defendant could not 
have maintained an action therefor against him. (e) 

SBC. 64. Every trustee may retain or deduct out of the goods, effects 
and credits in his hands, all his demands against the principal defendant, 
of which he could have ;wailed himself, if he had not been summoned as 
trustee, by way of set-off on trial, or by a set-off of judgments or execu
tions between himself and the principal defendant, except unliquidated 

(a) Additional exemptions; life and accident policies and money due 
thereon, c. 51, §§ 123, 148, policies in fraternal beneficiary associations, 
§ 167. 

(b) 17 Me., 255; 36 Me., 308; 58 l'vle., 319; 72 Me., 452. 
(c) 72 Me., 453. 
(d) 4 Me., 532; 22 Me., 182; 65 Me., 535; 74 Me., 485; 89 Me., 383. 
(e) 25 Me., 264; 29 Me., 487; 35 Me., 332; 46 Me., 296; 48 Me., 325; 

57 Me., 419; 66 Me., 247; 67 Me., 162; 75 :M e., 54; 104 Me., 90. 
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-member of 
legislature. 

Effect, if 
defendant is 
SU111ffiOllec1 as 
trustee of 
plaintiff. 
R. i::l., c. 88. § 56. 

Costs in 
such cases. 
R. S., c. 88, § 57. 

Proceedings 
if defendant 
in actiun 
pending, is 
SUllll110nec1 as 
trustee of 
plaintiff. 
R. S., c. 88, § 58. 

Defendant 
not adjudg'ed 
trustee, after 
judgment in 
first suit. 
R. S., c. 88, § 59. 

Effect, if 
before final 
judgment, 
defendant is 
adjudged 
trustee on the 
other suit. 
R. S., c. 88, § 60. 

Money, etc., 
may be trus
teed before it 
is payable. 
R. S., c. 88, § 61. 

Proceedings, 
if trustee 
does not pay 
costs, \Vhell 
liable. 
R. S., c. 88, § 62. 

Goods 
fraudulently 
conveyed, 
may be 
trusteed. 
R. S., c. 88, § 63. 

Trustee may 
retain pay 
due him, 
but not for 
unliquidated 
damages. 
R. S., c. 88, § 64. 
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Form of 
judgment 
against a 
trustee. 
R. S., c. 88, § 65. 
25 lI'1e., 262. 
28 Me., 455. 
34 Me., 124, 589. 
42 Me., 134. 
70 Me., 113, 164. 

Discharge no 
bar to claim 
of principal. 
R. S., c. 88, § 66. 
58 Me., 319. 

Scire facias 
against 
trustee. 
R. S., c. 88, § 67. 
23 Me., 63. 
40 Me., 260. 
48 Me., 171. 
58 Me., 113. 
65 Me., 302. 
66 Me., 164. 
93 Me., 96. 
100 Me., 64. 

Judgment on 
scire facias. 
R. S., c. 88, § 68. 
88 Me., 501. 

Judgment 
when all 
defendants 
are defaulted. 
R. S., c. 88, § 69. 

If trustee, 
defaulted on 
scire facias, 
was exalll
ined in first 
suit, judg
ment on his 
disclosure. 
R. S., c. 88, § 70. 
40 Me., 259. 
46 Me., 92, 350. 
-costs. 

Liability for 
costs, if dls
charg'ed on 
scire facias, 
not having 
been before 
exanlined. 
R. S .. c. 88, § 71. 

If examined 
in orIginal 
suit, trustee 
may be exam
ined again. 
Ii. S .. c. 88, § 72. 

TRUSTIlIl PROCIlSS. 

damages for wrongs and injuries; and he is liable for the balance only, 
after their mutual demands are adjusted. (a) 

SIlc. 65. vVhen a person is adjudged trustee on disclosure in the orig
inal suit, the amount for which he is chargeable shal1 be fixed by the 
court, subject to exceptions, and be conclusive on scire facias, unless, for 
cause shown, an additional disclosure is allowed; but on default, the 
amount need not be expressed in the judgment; and in all cases on scire 
facias, if he is adjUdged trustee, the amount for which he is chargeable 
shal1 be expressed in the judgment. 

SIlc. 66. If an al1eged trustee is discharged, the judgment shal1 be no 
bar to an action brought by the principal defendant against him for the 
same demand. 

SCIRIl FACIAS. 

silc. 67. 'When a person adjudged a trustee in the original action does 
not, on demand of the officer holding the execution, pay over and deliver 
to him the goods, effects and credits in his hands, and the execution is 
returned unsatisfied, the plaintiff may sue out a writ of scire facias 
against such trustee, from the court or justice that rendered the judg
ment, to show cause why judgment and execution should not be awarded 
against him and his own goods and estate, for the sum remaining due 
on the judgment against the principal defendant. 

SIlc. 68. After such writ has been served on him, if he neglects to 
appear and answer thereto, he shall be defaulted; and if he was not 
examined in the original suit, judgment shal1 be rendered against him 
for the whole sum remaining due on the judgment against the principal 
defendant. 

SIlc. 69. vVhen al1 the defendants in a writ of scire facias are 
defaulted, not having been examined in the original suit, the court may 
enter up joint or several judgments, as the case requires, and issue exe
cution in common form. 

SIlc. 70. If a trustee, defaulted on the scire facias, was .examined in 
the original suit, judgment shall be rendered on the facts stated in his 
disclosure or proved at the trial, for such part of the goods, effec'ts and 
credits, for which he is chargeable as trustee, as remain in his )lands, if 
any, or so much thereof as is then due and unsatisfied on the judgment 
against the principal defendant; but if it appears that such person paid 
and delivered the whole amount thereof on the execution issued on the 
original judgment, he is not liable for costs on the scire facias. 

SEC. 71. If the trustee appears and answers to the scire facias, and 
was not examined in the original suit, he may be examined as he might 
have been on the original suit; and if, on snch examination, he appears 
not chargeable, the court shall render judgment against him for costs 
only, if resident in the county where the original process was returnable; 
but if not resident in such county, he shall not payor recover costs. (b) 

SIlc. 72. If he had been examined in the original suit, the court may 
permit or require him to be examined anew in the suit of scire facias; 
and he may then prove any matter proper for his defense; and the court 
may' enter such jildglllent, as law and justice require, upon the whole 
matter appearing on such examination a~d trial. (c) 

(a) 7 Me., 361; 54 Me., 539; 62 1k, 125; 65 Me., 302 ; 74 !vle., 485; 
76 Me., 37; 85 Me., 166. 

(b) 7 Me., 130; 36 Me., 303; 40 Me., 260; 48 Me., 82; 60 Me., 173· 
(c) 15 Me., 345; 25 Me., 266; 41 Me., 13 1 ; 60 Me., 173. 
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MISCEI,I,ANEOUS PROVISIONS. 

SEC. 73. When a person is adj udged trustee, if the goods, effects and 
credits in his hands, are not demanded of him by virtue of the execution 
within thirty days after final judgment, their attachment by the original 
process is dissolved; and they are liable to another attachment as though 
the prior attachment hall not been made; but when the debt due from the 
truseee to the principal defendant is. payable at a future day, or specific 
property is in his hands which he is bound to deliver at a future day, the 
attachment continues until the expiration of thirty days after such debt is 
payable in money, or the property aforesaid is demanded of the trus
tee. (a) 

SEC. 74. If there is no second attachment, the principal defendant 
may recover the goods, effects and credits, if not so demanded, as if they 
had not been attached. 

SEC. 75. vVhen the officer holding the execution cannot find the trus
tee in the state, a copy of the execution may be left at his dwelling-house, 
or last and usual place of abode, with notice to the trustee indorsed 
thereon, and signed by the officer, signifying that he is required to pay 
and deliver, towards satisfying such execution, the goods, effects and 
credits, for which he is liable. \Vhen snch trustee has no dwelling-house 
or place of abode in the state, such copy and notice may be left at his 
dwelling-house or place of abode without the state, or be delivered to him 
personally by the officer, or other person by his direction; and such 
notice in either case is a sufficient demand for the purposes mentioned in 
the two preceding sections. 

Sec. 76. The judgment against any person as trustee discharges him 
from all demands by the principal defendant or his executors or admin
istrators, for all goods, effects and credits, paid, delivered or accounted 
for by the trustee thereon; and if he is afterwards sued for the same by 
the defendant or his executors or administrators, such judgments and 
disposal of the goods, effects and credits as above stated, being proved, 
shall be a bar to the action for the amount so paid or delivered by him. 
Snch payment, delivery or accounting for may be made either to the offi
cer holding lhe execution or to the plaintiff or his attorney of record, and 
may be proved by the officer's return upon the execution, by indorsement 
made thereon by the plaintiff or his attorney of record, or by any other 
competent evidence. 

SEC. 77. vVhoever summoned as trustee, upon his examination wil
fully and knowingly answers falsely, shall be deemed guilty of perjury; 
and shall pay to the plaintiff in the suit so much of the judgment recov
ered against the principal defendant as remains unsatisfied, with interest 
and costs, to be recovered in an action on the case. 

SEC. 78. If a person summoned as trustee is prevented from appear
ing in the original suit by absence from the state, or any other reason 
deemed sufficient by the court, and a default is entered against him, he is 
not liable for costs on the scire facias; but, on his disclosure, the court 
may allow him his reasonable costs and charges, to be retained or recov
ered as if he had appeared in the original suit. 

SEC. 79. \Vhenever exceptions are taken to the ruling and decision of 
a single justice as to the liability of a trustee, the whole case may be 
re-examined and determined by the law court, and remanded for further 
disclosure or other proceedings, as justice requires. (b) 

(a) 34 Me., 73; 36 Me., 308; S8 Me., 286; 64 Me., 349; 6S Me., 302. 
(b) 29 Me., 489; 34 Me., 124; 3S Me., 146; 42 Me., 134; S9 JVle., 198; 

60 Me., 346; 75 Me., S4; 89 Me., 67; 92 Me., 107; 94 Me., 370; 96 Me., 
413; 104 Me., 95, 421 . 
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Goods and 
effects are 
liable to 
another 
attachment, 
if not 
demanded 
within 
thirty days; 
exception. 
R. S., c. 88, § 73. 

If no second 
attachment, 
principal 
nlay recover. 
R. S" c. 88, § 7·1. 
64 Me., 349. 
Denlanc1, how 
to be made if 
trustee is out 
of the state, 
or has no 
dwelling in 
the state. 
R. S., c. 88, § 75. 

Effect of judg
ment against 
trustee. 
R. S. c. 88, § 76. 
18 Me., 335. 
34 Me., 73. 
48 Me., 143. 
65 Me., 302. 
93 Me., 460. 

Penalty, for 
false dis
closure. 
R. 8 .• c. 88. § 77. 
16 Me., 435. 
57 Me., 388, 419. 

Trustee is 
exempt from 
costs on scire 
facias, in 
certaln casas. 
R. S., c. 88, § 78. 
60 Me" 346. 

On excep
tions, whole 
case may be 
re-examined 
by law court. 
R. S., c. 88, § 79. 
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Form and 
service of 
trustee 
process for 
inferior 
courts. 
R. S., c. 88, § 80. 
See 1821, 
c. 63, § 6. 
12 Me., 18. 

Default, if 
trustee does 
not appear. 
R. S., c. 88, § 81. 

-costs. 

Subsequent 
proceedings. 
R. S., c. 88, § 82. 
-discharge 
of trustee if 
judgment is 
less than five 
dollars, save 
in set-off. 

How execu
tion shall 
issue, if 
principal or 
trustee 
removes. 
R. S., c. 88, § 83. 

Proceedings, 
if trustee, 
living in 
another 
county, is 
discharged. 
R. S., c. 88, § 84. 

Trustee suit 
on judgment 
on which exe
cution might 
issue, may 
be abated 
with costs. 
R. S., c. 88, § 85. 
See e. 85, § 152. 

Demands 
assigned as 
security, may 
be trusteed 
and redeemed. 
R. S., c. 88, § 86. 

Plaintiff's 
rights, in 
case of 

TRUSTE;E; PRoCE;SS. 

'l'RUS'l'EE PROCESS IN INFERIOR COUR'rs. 

SEC. 80. ,Vhen a trustee process is issued by a municipal or police 
court or a trial justice, the writ shall be in the form now in use, and may 
contain a direction to attach property of the principal in his own hands, 
as well as in the hands of the person named as trustee, and be served as 
a trustee process issued by a judicial court, seven days before the return 
day; and shall 'be brought in the county where either of the supposed 
trustees resides; and if not so brought, it shall be dismissed and the trus
tees shall recover their costs. 

SEC. 81. vVhen the person summoned does not appear and answer to 
the suit, he shall be defaulted, adjudged trustee, and be liable to costs on 
scire facias; if he appears at the return day and submits to an examina
tion on oath and is discharged, he shall be allowed his legal costs; but 
if he is charged, he may retain the amount of his costs; and when the 
plaintiff discontinues his suit against him or the principal, the trustee 
shall be allowed his costs. 

SEC. 82. All subsequent proceedings in such causes shall be the same 
as in the supreme judicial court, varying the forms as circumstances 
require; but when, in a trustee process before such municipal or police 
court or trial justice, the debt recovered against the principal is less than 
five dollars, the trustee shall be discharged, unless the judgment is so 
reduced bv means of a set-off filed. 

SEC. 83: If after a judgment is rendered in such trustee process, the 
principal defendant or trustee removes from, the county in which it was 
rendered, such court or justice may issue execution against either, 
directed to the proper officer of any other county where he is supposed to 
reside. 

SE;c. 84. vVhen an action is brought against a trustee in a county 
where he resides, but where neither the plaintiff nor defendant resides, 
and the trustee is discharged, or the action is discontinued as to him, the 
action shall still proceed if there was legal service on the principal 
defendant, unless it appears, by plea in abatement, that the trustee was 
collusively included in the writ for the purpose of giving. the court in 
such county jurisdiction. 

WHEN TRUSTEE AC'['IONS ON JUDGMENT JlIAY BE ABATED. 

SE;c. 85. ,Vhen an action is cOl11menced by trustee process on a judg
ment on which execution might legally issue, and it appears to the court 
or justice that, at the time of bringing it, the defendant openly had vis
ible property liable to attachment, sufficient to satisfy such judgment; or 
that it was brought for the purpose of vexation; or to accumulate costs, 
it shal1, at any time, on motion, be abated, with costs to the defendant. 

HOW TRUSTEE MAY nE; HEI,D, WHEN DEMAND AGAINS'l' H 1M IS ASSIGNED. 

SEC. 86. vVhen it appears that a person summoned as trustee is 
indebted to the principal defendant on any demand on which he might 
be held as trustee, but that it has been conditionally assigned as security, 
and the principal defendant has a subsisting right to redeem it, the court 
may order, that on fulfilment of such conditions by the plaintiff, within 
the time fixed by the court, and while the right to redeem exists, the trus
tee shal1 be held for the full amount of such demand; and when the court 
is satisfied that its order has been complied with, it may charge the trus
tee accordingly. 

SEC. 87. The officer making demand on the trustee upon the execu
tion, shal1 first deduct from the amount received by him the sum paid by 
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the plaintiff to redeem, if any, with interest, and shall apply the balance 
towards the execution; but if the demand has been redeemed otherwise 
than by the payment of money, the plaintiff shall -be subrogated for the 
holder thereof, and have the same rights and remedies against the prin
cipal defendant, and may enforce th em, at his own expense, in the name 
of such holder or otherwise. 

Note. Proceedings to dissolve attachment on trustee process by application 
to court c. 84, § 77; by bond properly approved, c. 84, § 79. 

Costs taxable for trustee, c. 118, § ] 4. 
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ACTIONS BY OR AGAINST J<;XECuTORS AND ADM'INISTRATORS. 
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redemption 
by him. 
R. S., c.88, § 87. 
60 Me., 173. 

SJ<;C. I. VV rits and executions against executors and administrators, Process 

for costs for which they are not personally liable, and for debts due from :~~reS\n 
the deceased, run against his goods and estate in their hands. (a) their hands. 

S E . f . h d d d f R. S., c. 89, § 1. J<;C. 2. xecutlOns 01' costs run agamst t e goo s an estate, an or Executions 
want thereof against the bodies of executors and administrators, in. for costs 

against their 
actions commenced by or against them, and in actions commenced by or own goods 
ae-ainst the deceased in which they have appeared, for costs that accrued aRnds estate. 2 
~ . ., c. 89, § . 

after they assumed the prosecution or defense, to be allowed to them in 
their administration account, unless the judge of probate decides that the 
suit was prosecuted or defended without reasonable cause. (b) 

8J<;c. 3. vVhen a proper officer makes his return, on an execution 
issued under section one, that he cannot find personal property of the 
deceased, 01' other means to satisfy it, a writ of scire facias, suggesting 
waste, may be issued against the executor or administrator; and if he 
does not show cause to the contrary, execution shall issue against him 
for the amount of the judgment and interest, not exceeding the amount 
of waste, if proved. 

SJ<;c. 4. When an executor or administrator ceases to be such, an 
action pending in his favor or against him may be prosecuted by or 
against an administrator de bonis non; and if he does not appear after 
due notice, judgment may be rendered, as if the suit had been com
menced by or against him for debt and for costs, as herein provided. An 
administrator de bonis non may maintain an action on uncollected judg
ments recovered by the deceased, or by his executors or administrators, 
before their death or removal from office. (c) 

SJ<;c. 5. vVhen an executor or administrator ceases to be such after 
judgment against him, a writ of scire facias may be issued against the 
administrator de bonis non, and after due notice an execution may issue 
as provided in the preceding section: but the costs for which the executor 
or first administrator was personally liable, may be enforced against his 
executor or administrator. (d) 

(a.) 14 IVIe., 324; 23 Me., 25.1; 24 IVIe., 27; 36 Me., 246; 61 Me., 471: 
96 Me., 381. 

(b) 6 Me., 49; 23 Me., 253; 24 Me., 29; 70 Me., 463; 96 Me., 38I, 383. 
(c) I4 Me., 324; 32 Me., 131, 175; 69 Me., ISO; 78 Me., 141; 109 

IVIe., 67. 
(d) 32 Me., 131, 175; 69 Me., ISO; 78 Me., 141. 

Execution 
against the 
estate of 
deceased, if 
returned 
unsatisfied, 
proceedings. 
R. S., e. 89, § 3. 
2 Me., 112. 
97 Me., 393. 

Administra
tor de bonis 
non may 
prosecute 
and defend, 
and sue 
judgments. 
R. S., e. 89, § 4. 

Scire facias 
against ad
ministrator 
de bonis non. 
R. S., e. 89, § 6. 



978 
CHAP. 90. 

Writ of error 
by or against. 
R. S., c. 89, § 6. 
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vive. 

ACTIONS: E;XECUl'ORS AND ADMINISTRATORS. 

SE;C. 6. A writ of error may be maintained by or against an adminis
trator de bonis non, when it could be by or against an executor or first 
administrator. (a) 

SE;c. 7. vVhen the only plaintiff or defendant dies while an action that 
survives is pending, or after its commencement and before its entry, his 
executor or administrator may prosecute 01' defend, as follows; the 
action, or an appeal, if made, may be entered, the death of the party 
suggested on the record, and the executor or administrator may appear 
voluntarily; if he does not appear at the second term after such death, 
or after his appointment, he may be cited to appear, and after due notice 
thereof, judgment may be entered against him by nonsuit or default. (b) 

R. S., c. 89, § 
-may be 
carried on 
by executor 
or adnlinis
trator. 

SE;c. 8. In addition to those surviving by the common law, the follow
ing actions survive; replevin, trover, assault and battery, trespass, tres-

8. pass on the case, and petitions for and actions of review; and these 
actions may be commenced by or against an executor or administrator, 
or when the deceased was a party to them, may be prosecuted or 
defended by them. (c) 

Actions for 
injuries 
causing- inlllle
diate death, 
may be main
tained. 
R. S., c. 89, § 9. 

How such 
action shall be 
brought; and 
amount. re
covered, dis
posed of. 
R. S., c. 89, § 10. 

-limitation 
of actlons. 

Damages in 
actions of 
trespass. 
-goods re
turned in re
plevin, are 
not assets. 
R. S., c. 89, § 11. 
62 Me., 279. 

Proceedings 
when one of 
several par
ties dies; 
joint judg
ment may be 
rendered; 
survivors nlay 
testify. 
R. S., c. 89 § 12. 

SE;C. 9. vVhenever the death of a person shall be caused by wrongful 
act, neglect or default, and the act, neglect or default, is such as w0l11d, 
if death had not ensued, have entitled the party inj l1red to maintain an 
action and recover damages in respect thereof, then, and in every such 
case, the person who, or the corporation which, would have been liable, 
if death had not ensued, shall be liable to an action for damages, not
withstanding the death of the person injured, and although the death 
shall have been caused under such circumstances as shall amount to a 
felony. (d) 

SEC. 10. Every such action shall be brought by and in the names of 
the personal representatives of such deceased person, and the amount 
recovered in every such action shall be for the exclusive benefit of his 
widow, ~f no children, and of the children, if no widow, and if both, then 
of her and them equally, and, if neither, of his heirs. The jury may give 
such damages as they shall deem a fair and just compensation, not 
exceeding five thousand dollars, with reference to the pecuniary injuries 
resulting from such death to the persons for whose benefit such action 
is brought, p1'ovided, that such action shall be commenced within two 
years after the death of such person. (d) 

SE;C. II. When an action of trespass, or trespass on the case, is com
menced or prosecuted against an executor or administrator, the plaintiff 
can recover only the value of the goods taken, or damage actually sus
tained; and when judgment is rendered against an executor or admin
istrator in an action of replevin for a return of goods, those returned 
shall not be considered assets, and such return discharges him. 

SE;C. 12. vVhen either of several plaintiffs or defendants in an action 
that survives, dies, the death may be suggested on the record, and the 
executor or administrator of the deceased may appear, or be cited to 
appear, as provided in section seven; and the action may be further 
prosecuted or defended by the survivors, and such executor or adminis
trator jointly, or by either of them; and judgment may be entered against 
the survivors, and also against the goods and estate of the deceased in the 

(a) 
(b) 

69 Me., ISO; 78 Me., 141; 109 Me., 67. 
19 Me., 346; .19 Me., 342; 64 Me., 385; 76 Me., 98; 108 Me., 350. 

(c) 3 Me., 176; 17 Me., 410; 30 Me., 201; 45 Me., 210.: 46 Me., 159; 
50 Me., 87; 55 Me., 144; 59 Me., 342; 60 Me., 491; 62 Me., 279; 65 Me., 
18; 103 Me., 437; 104 Me., II5. 

(d) 88 Me., 46; 89 Me., II9; 90 Me., 268; 92 Me., 457; 93 Me., 21 : 
94 Me., 500; 95 Me., 104, ISO; 96 Me., 144, 291 ; 97 Me., 109, 248, 529; 
98 Me., 304; 99 Me., 291, 436; 103 Me., 267; 104 Me., 113; 106 Me., 21 I; 
109 Me., 67. 
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hands of such executor or administrator, and a joint execution issued; 
and the survivors, if any, on both sides of the action, may testify as wit
nesses. (a) 

SEc. 13. vVhen suit has been brought against an executor or adminis
trator, any of "the heirs, devisees or legatees of the deceased may per
sonally or by attorney, petition the court for leave to defend tre suit, 
setting forth the facts as he believes them to be and his reasons for so 
desiring to defend, and the court may grant or refuse such leave. If 
leave is granted, the petitioner shall give to the administrator or executor 
bond in such sum as the court orders, to hold the executor or adminis
trator harmless, for any damages or costs occasioned by the suit or by 
said defense; and an entry of record shall be made that he is admitted 
to defend such suit. 

SEC. 14. All claims against estates of deceased persons, except for 
legacies and distributive shares and for labor and materials for which 
suit may be commenced under section thirty-four of chapter ninety-four, 
shall be presented to the executor or administrator in writing, or ftled 
in the (registry of) probate co1trt, supported by an affidavit of the claim
ant, or of some other person cognizant thereof, either before or within 
eighteen months after affidayit has been filed in the probate court that 
notice has been given by said executor or administrator of his appoint
ment; and no action shall be commenced against such executor or admin
istrator on any such claim until thirty days after the presentation or fil
ing of such claim as above provided. Any claim not so presented or filed 
shall be forever barred against the estate, except as provided in sections 
fifteen, sixteen, eighteen and twenty-one of this chapter. 

Actions against executors or administrators, on such claims, if brought 
within one year after notice is given by them of their appointment, shall 
be continued, without costs to either party, until said year expires and be 
barred by a tender of the debt within the year, except actions on claims 
not affected by the insolvency of the estate and actions on appeals from 
commissioners of insolvency or other commissioners appointed by the 
judge of probate. No action shall be maintained against an executor or 
administrator on a claim or demand against the estate, except for legacies 
and distributive shares, and except as provided in sections fifteen and 
seventeen, unless commenced and served within twenty months after 
affidavit has been filed in the probate court as provided in section forty
two of chapter sixty-seven. E.rec1ttors or administrators residillg 01tt 
'cf the state at the time of giz1ing notice of their appointlJlent, shall 
appoint al1 agellt or attorney in the state, t7lld illscrt therein his name 
alld addl·ess. E.1:ec1ftors or adl1lillistrators, removing froln the state, 
after giz

'
illg notice of their aNoilitment, shall appoint an agent or attor

l1(,Y in the state and giw public 1I0tice thereof; sen1ice lIlade all SItch 
agents or attorne'),s has the same elfect as if made all sllch executor or 
administrator. When an executor, or administrator, (guardian or t~sta
mentary trustee) residing out of the state, has no agent or attorney in 
the sta te, service may be made on one of his sureties in the same manner 
3,nd with the same effect as if made on him. (b) 

SEC. IS. vVhen assets come into the hands of an executor or adminis
trator, after said term of twenty months, an action may be commenced 

(a) 37 Me., 552; 50 Me., 88; 59 Me., 343; 60 Me., 353; 61 Me., 17; 
64 lVle., 385. 

(b) Limitation begins to run fro111 time of granting letters in usual 
form, c. 67, § 37; 3 Me., 19; 8 lVIe., 168; II Me., 151; 21 Me., 265; 37 
Me., 552; 63 Me., 333; 68 Me .. 30; 69 Me., 554; 71 Me., lOI, 163, 490 ; 72 
Me., II 7, 222, 246. 344,; 73 Me .. 375; 74 Me., 519; 76 Me., 19,45,197; 
79 Me., 385; 84 Me., 83, 145; 85 i\k, 442; 92 ]\If e., 83; lOS Me. 357; lO7 
Me., 308; 109 Me., 67; 110 Me., 213. 
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See c. 67. § 43. 
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hands of 
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after eighteen 
months. 
R. S., c. 89, § 15. 
1907, c. 186, § 2. 
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R. S., c. 89, § 16. 
39 Me., 500. 
63 Me .. 332. 
74 Me., 20. 
76 Me., 20. 
110 Me., 213. 
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63 Me., 332. 
110 Me., 212. 
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See c. 67, § 41. 
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71 Me., 190. 

AC'l'IONS: EXECUToRS AND AmUNISTRATORS. 

and maintained within six months after the creditor had notice of the 
receipt of such assets. J uclgments rendered in any action au thorized by 
this section shall not disturb payments made in good faith by the execu
tor or administrator prior to the commencement of said action. (a) 

SEC. 16. vVhen an action on a covenant or contract does not accrue 
within .said eighteen months, the claimant may file his demand in the 
probate office within that time, verified as required in case of claims pre
sented to the commissioners on insolvent estates; and the judge of pro
bate shall direct that sufficient assets, if such there are, shall be retained 
by the executor or administrator, unless the heirs or devisees of the 
estate give bond to the executor or administrator, with one or more 
sureties, approved by the judge to pay whatever is found due on said 
claim. 

SE;c. 17. vVhen no bond is so given, an action may be brought by the 
claimant against the executor or administrator, within six months after 
his demand becomes due. \'\Then a bond is given, assets shall not be 
reserved, but the estate is liable in the hands of the heirs or devisees, or 
those claiming under them, and an action may be brought on snch bond. 
If anything is found due, the claimant shall have judgment therefor, and 
for his costs. 

Suc. 18. V,Then such claim has not been filed in the probate office 
within said eighteen months, the claimant may have remedy against the 
heirs or devisees of the estate within one year after it becomes due and 
not against the executor or administrator. (b) 

SEC. 19. \'\Then a vacancy occurs within said twenty months and an 
administrator de bonis non is appointed, an action may be commenced 
after six months from his appointment and within twenty months after 
affidavit has been filed by him in the probate court as provided in section 
forty-two of chapter sixty-seven. (c) 

SEC. 20. vVhen an executor or administrator does not give legal notice 
of his appointment, he cannot avail himself of the limitations contained 
in this chapter; and actions may be commenced against a new adminis
trator on the same estate as though he were the first administrator or 
executor, subj ect to the conditions and limitations contained 'in this 
chapter. (d) 

Suc. 21. If the supreme judicial court, upon a bill in equity filed by a 
creditor whose claim has not been prosecuted within the time limited by 
the preceding sections, is of opinion that justice and equity require it, 
and that such creditor is not chargeable with culpable neglect in not· 
prosecuting his claim within the time so limited, it may give him judg
ment for the amount of his claim against the estate of the deceased per
son; but such judgment shall not affect any payment or distribution made 
before the filing of such bill. (e) 

SUC. 22. An action for the recovery of a legacy, is not affected by this 
chapter. \'\Then an executor or administrator is guilty of unfaithful 
administration, he is liable on his ::tdministration bond for all damages 
occasioned thereby. 

ExE;CUTIONS MAY IssuE; AF'fF,R CREDITOR's DE;ATH. 

SEC. 23. vVhen a judgment creditor dies before the first execution 
issues, or before an execution issued in his lifetime is fully satisfied, such 

(a) 5 Me., 114; 40 Me., 201; 47 Me., 75; 63 Me., 333; 74 Me., 521 ; 85 
Me., 442. 

(b) 6 Me., 138; 63 Me., 332; 74 Me., 19; 76 Me., 20, 45; 77 Me., 198. 
(c) I Me., 157; 14 Me., 323. 
(d) 68 Me., 30; 84 Me., J45. 
(e) 79 Me., 208; 87 Me., 201; 90 Me., 5II ; 93 Me., 242; roo Me., 209; 

ro6 Me., 36; IIO Me., 212. . 



PARTITION OF REAL ESTATE. 

execution may be issued or renewed by order of any justice of the court 
rendering such judgment, in term time or vacation, or by like order of a 
municipal or police judge or trial justice rendering such judgment, upon 
application, in writing, of the executor, or general or special adminis
trator of the deceased creditor; and any execution so issued or renewed, 
may be subsequently renewed; but no execution shall issue or be renewed, 
after the term within which it might have been done if the party had not 
died. 

SEC. 24. In an execution so issued, originally or by renewal, besides 
the ordinary recitals, it shall be set forth in substance, that since the 
rendition of judgment, the creditor, (naming him) has died, and that the 
person whose name is inserted in his place, is the executor or adminis
trator of his estate; and the command to the officer shall be the same as 
if the judgment had been recovered by the executor or administrator, 
who shall hold any real estate levied on, to the same uses as if he had 
recovered judgment in his representative capacity. 

CHAPTER 91. 

PARTITION of REAL ESTA'rE BY THE SUPRElIlE JUDICIAL COURT. 

SEC. I. Persons seized or having a right of entry into real estate in 
fee simple or for life, as tenants in common or j oint tenants may be 
compelled to divide the same by ,vrit of partition at common law. (a) 

SEC. 2. Persons so entitled, and those in possession or having a right 
of entry for a term of years, as tenants in common, may present a peti
tion to the supreme judicial court held in the county where such estate 
is, clearly describing it, and stating whether it is a fee simple, for life, or 
for years, and the proportion claimed by them, the names of the other 
tenants in common, and their places of residerice, if known, and whether 
any or ali of them are unknown. (b)' 

SItc. 3. The petition may be filed in the clerk's office in vacation, if all 
the co-tenants are named in it. A copy thereof, attested by the clerk, 
left with each or at his last and usual place of abode, twenty days before 
the session of the court to which it is addressed, is sufficient service. 

,SItc. 4. vVhen the co-tenants are not all named in the petition, it may 
be presented to the court in that, or in any other county, returnable in the 
county where the estate is, and such notice shall be given to the other 
co-tenants, as the court orders; and in case of non-compliance therewith, 
or other imperfection of notice, the court may order further notice to be 
given. 

SEC. 5. A person interested and not named in the petition, or out of 
the state, and not so notified as to enable him to appear earlier, may, in 
the discretion of the court, be permitted to appear and defend at any time 
before final judgment, on such terms as may be imposed. And any per
son, defendant in an action at law, or respondent in a petition for parti-

(a) J2 Me., 144, 327, 401; 16 Me., 391; 17 Me., 427; 21 Me., 49; 31 
:rvle., 487: 35 Me., IIO; 52 Me., 25; 64 IVle., 99; 92 Me., 397; IIO Me., 63. 

(b) 5 Me., 461; 12 Me., 145, 327; 16 "Me., 391 ; 17 Me., 427; 39 Me., 
164; 52 Me., 416; 64 Me., 99; 94 Me., 490. 
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100 Me., 548. 
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5 Me., 464. 
94 Me., 490. 
96 Me., 558. 
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-pleadings. 
34 Me., 36. 
35 Me., 463. 
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36 Me., 18. 
46 Me., 90. 
68 Me., 272. 
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64 Me., 465. 
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22 Me., 326. 
82 Me., 328. 
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PAR'tITlON OF RJtAl, JtSTA'l'Jt. 

tion, may, jointly with others, or separately, by brief. statement, without 
a plea of the general issue, allege any matter tending to show that par
tition ought not to be made as prayed for. 

SE;c. 6. The plaintiff or petitioner may reply by counter brief state
ment, alleging that the defendant or respondent has no interest in the 
premises, or other matter to show the insufficiency of the defense. 

SE;c. 7. vVhen an infant or insane person, living in the state, has no 
guardian, and appears to be interested, the court shall appoint a guardian 
ad litem for him, and an agent for persons interested who had been out 
of the state for one year before the petition was presented, and do not 
return before judgment for the partition is to be made. 

SE;c. 8. Tenants in coml1lon of a saw mill, may have a division of the 
time during which each may occupy according to his interest, as partition 
is made of an estate; and the court may make all necessary decrees in 
relation thereto. 

SE;c. 9. vVhen it appears from the pleadings that one or more 
respondents claim to be seized of the whole of a specific parcel of the 
premises of which partition is prayed, there may first be a separate trial 
of that question only, at the discretion of the presiding judge. vVhen it 
appears on trial that any respondent has no interest in the estate, he shall 
be heard no further, and the petitioner shall recover of him the costs of 
the trial. 

SE;C. 10. vVhen a petitioner is found to own a less share than IS 

claimed in his petition, he shall have partition of such share, but the 
respondent recovers costs. vVhen found entitled to have partition of 
the share claimed, he recovers costs of the respondent. In such cases, or 
on default, a judgment that partition be made shall be entered. In all 
other cases, including defanlt of the respondent or respondents, when 
judgment for partition is given. the court, after notice to all parties in 
interest, may, in the discretion of the presiding justice, apportion the 
costs between the petitioner and respondent or respondents, or allow 
the pctitioner to recover costs of the proceedings against the respondent 
or respondents to be taxed the same as in a civil action, and execution 
may be issued therefor. (a) 

SE;C. II. The owners may join or sever in their petitions. When they 
join, and one dies or conveys his share, or when a several petitioner dies 
ilnd conveys his share, the petition by leave of court, may be amended by 
erasihg his name and' inserting the names of his heirs, devisees or 
grantees, and they may proceed with the process for their respective 
shares. 

SEC. 12. The petition is not abated by the death of a party respondent. 
His heirs or devisees, or if the estate is for a term of years, his executor 
or administrator may be cited to appear, and upon service on them, they 
shall become parties to the proceedings; and the court may order such 
judgment, and with such costs, as the law and facts require. 

SEC. 13. After judgment that partition be made, the court shall 
appoint three or five disinterested persons as commissioners, to make 
partition and set off to each his share, which shall be expressed in the 
warrant. Their shares may be set off together, or in one tract, or the 
share of each may be assigned to him, at his election. 

SEC. 14. Before proceeding to discharge their duty, the commissioners 
shall be sworn to the faithful and impartial performance of it; and the 
justice of the peace, before whom they are sworn, shall make his certifi
cate thereof on the back of their warrant. 

SEC. IS. They shall give reasonable notice of the time and place for 
making partition, to all concerned who are known and within the state. 

(a) 45 Me., 164; 46 Me., 90; 76 Me., 549; 87 Me., 140. 
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They must all be present at the performance of their duties, but the 
report of a maj ority is valid. (a) 

S~C. 16. vVhen one of the tenants in common, by mutual consent, has 
had the exclusive possession of a part of the estate, and made improve
ments thereon, his share shall be assigned from or including such part; 
and the value of the improvements made by a tenant in common shall be 
considered, <'\ld the assignment of shares be made in conformity there
with. When any person shall have heretofore made or shall hereafter 
make improvements upon a part of any real estate with the consent of 
the owners thereof, or any of them, and such person shall have there
after become a tenant in common of such real estate, his share shall be 
assigned from or including such part, and the value of the improvements 
so made, shall be considered, and the assignment of shares made in con
formity therewith. (b) 

SEc. 17. \IVhen any parcel oJ the estate to be divided is of greater 
value than either party's share, and cannot be divided without great 
inconvenience, it may be assigned to one party by his paying the sum of 
money awarded to the parties who have less than their shares; but the 
report shall not be accepted, until the sums so awarded are paid 01' 

secured to the satisfaction of the parties entitled thereto. 
SEc. 18. An account of all the charges and expenses attending the 

partition, shall, on request of any petitioner, be presented to the court, 
and the presiding justice shall determine, after notice to all concerned, 
the equitable proportion thereof to be paid by the several owners in the 
lands of which partition has been made, and execution therefor may be 
issued against any owner neglecting to pay. 

S~c. 19. If a share larger than his real interest, or more than equal in 
value ,to his proportion, is set off to a part owner, an aggrieved part 
owner, who at the time of partition was out of the state and was not 
notified in season to prevent it, his heirs or assigns, may, within three 
years thereafter, apply to the court that made the partition, and it shall 
cause a new partition to be made. 

S~c. 20. In such new partition, so much shall be taken from any share 
as the same shall be adj udged to be in excess of its just proportion of the 
whole, estimated as in the condition when first divided, and no more; and 
if improvements have been made on the part taken off, reasonable satis
faction therefor, to be estimated by the commissioners, shall be made to 
him, who made the improvements, by him to whose share they are added; 
and the court may issue execution therefor, and for costs of the new 
partition. 

SEc. 21. Commissioners in all cases shall make and sign a written 
return of their proceedings, and make return thereof with their warrant 
to the court from which it issued. Their report may be confirmed, 
recommitted, or set aside and new proceedings be had as before. When 
confirmed, judgment sh,,jl be entered accordingly, and recorded by the 
clerk, and by the register of deeds of the district where the estate 
is. (c) 

SEC. 22. Such judgment is conclusive on all rights of property and 
possession of all parties and privies to the judgment, including all per
s'ons who might have appeared and answered, except as hereinafter pro
vided. (d) 

SEC. 23. When a person to whom a share was left, was out of the 
state when notice was served on him, and did not return in season to 

(a) 20 Me., 293; 32 Me., 137; 38 Me., 540 • 

(b) 38 Me., 540; So Me., 265; 68 "tvle., 140, 569; 71 "Me., 379. 
(c) Duplicate plans to be filed in registry of deeds, c. II, § 23; 20 

Me., 294; 30 Me., 219; 39 Me., 218. 
(d) 29 Me., 42, J30, 560. 
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'''"hen 
share of 
greater value 
is set off to 
one, party 
out of state 
may have 
lle\V division .. 
R. S., c. 90, § 19. 
82 Me., 331. 
How the new 
partition 
shall be 
made. 
R. S .. c. 90, § 20. 
82 Me., 331. 

Report; may 
be con1irnled, 
reC0111111itted, 
or set aside. 
R. S., c. 90, § 21. 

-judgment. 

Judgment, 
effect of, upon 
all parties. 
R. S., c. 90, § 22. 

"Vhen an un
equal share 
is left for one 
out of state, a 
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new partition 
may be made 
within three 
years. 
R. S., c. 90, § 23. 
82 Me., 331. 
Claimant not 
party to pro
ceedings, is 
not affected 
by judgment. 
R. S., c. 90, § 24. 

Person not 
party claim
ing a share 
assigned or 
left, is not 
precluded 
from suit for 
its posses
sion. 
R. S., c. 90, § 25. 

Part owner, 
to whom no 
share was 
assig'ned, 
may sue each 
shareholder 
for his part. 
R. S., c. 90, § 26. 
A person 
evicted of 
his share, to 
have a new 
partition. 
R. S., c. 90, § 27. 
A mortgage, 
attachment 
or lien on a 
share in COUl
man holds the 
share set out. 
R. S., c. 90, § 28. 
Lots reserved 
for public 
Uses shall be 
first set are. 
R. S. c. 90, § 29. 
See c. 7, § 25. 
17 Me., 42'7. 
61 Me., 411. 

PARTITION OF RJtAL JtSTATJt. 

become a party to the proceedings, he may, within three years after final 
judgment, apply to the same court for a new partition; and Hit appears 
that the share left for him was less than he was entitled to, or that it was 
not equal in value to his proportion of the premises, the court may order 
a new partition as provided in section twenty. 

SJtc. 24. When a person, not a party to the proceedings, claims to 
hold the premises described, or any part thereof, in severalty, he is not 
precluded by the judgment for partition; but may bring his action there
for, as if no such judgment had been rendered. (a) 

SJtc. 25. 'vVhen a person, not a party to the proceedings, claims a 
share assigned to or left for a part owner, he is concluded so far as it 
respects the assignment of the shares; but he is not prevented from main
taining an action within the time in which it might have been brought if 
no judgment for partition had been rendered, for the share claimed, 
against the tenant in possession, the same as if the demandant had 
claimed the piece demanded, instead of an undivided part of the whole. 

SJtc. 26. 'vVhen a person, not a party to the proceedings, to whom no 
share was assigned or left, claims to have been a part owner of the estate, 
he is concluded so far as it ,respects the partition, but not from maintain
ing an action, against each person holding a share, for his proportion of 
each share as owned before partition was made. 

SJtc. 27. When a person to whom a share has been assigned or left, 
is evicted by an elder and better title than that of the parties to the judg
ment, he is entitled to a new partition of the residue, as if no partition 
had been made. 

SJtc. 28. A person having a mortgage, attachment or other lien on the 
share in common of a part owner, shall be concluded by the jucfgment, 
so far as it respects the partition, but his mortgage or lien remains in 
force on the part assigned or left to such part owner. 

SJtc. 29. \i\Then portions or lots are reserved for public Uses in a tract 
of land to be divided, they shall first be set out, of an average quality 
and situation, and a return made thereof to the land office, with a descrip
tion of its quality and location; and the commissioners' return of par
tition, accepted and recorded as before provided, shall be a valid location 
of such reserved lands. 

(a) 29 Me., 42; 33 Me., 102; 82 Me., 328. 

Note. Joint tenants and tenants in common liable in treble damages for 
cutting trees and timber pending partition, c. 98, § 5. 



PF,TITIONS AND ACTIONS OF RF,VIF,W. 

OHAPTER 92. 

pF,TITIONS AND ACnONS OF HF,VIF,W. 

PETITIONS FOR RF,VIF,W. 

SF,C. 1. The supreme judicial court held by one justice, may grant one 
review in civil actions, including petitions for partition, and for certiorari, 
and proceedings for the location of lands reserved for public uses, when 
judgment has been rendered in any judicial tribunal, if petition therefor 
is presented within three years after the rendition of judgment, and in 
the special cases following: (a) 

I. vVhen a petition for a review of an action defaulted without 
appearance is presented within three years after an officer having the 
execution issued on the judgment therein demands its payment of the 
defendant or his legal representative. (b) 

II. 'When the petitioner shows that a witness testified falsely to mate
rial facts against him in the trial of the action, whereby he was sur
prised, and was then unable to prove the falsity, but has since discovered 
evidence, which with that bef.ore known, is, in the opinion of the court, 
sufficient proof that the testimony was false; or if the witness has been 
convicted of perjury therefor. 

III. On the petition of a party in interest who was not a party to the 
record, setting forth the fact of such interest, and upon filing a bond 
with sufficient surety or sureties, approved by the presiding justice, to 
secure the party of record against any judgment recovered by the 
defendant in review. 

IV. When a judgment has been rendered on the report of referees in 
an action referred by rule of court, if other matters in dispute between 
the parties were included in the rule of reference. The depositions used 
before the referees may be used on the hearing of such petition, and if 
review is granted, they may be used at the trial; and all matters embraced 
in the rule of reference, although not wholly contained in the writ, shall 
be included and tried in review. 

V. vVhen a material amendment of the declaration is made after 
entry of the action, without actual notice thereof to the defendant, and 
judgment ·is rendered on default. a review may be granted before execu
tion of final process in the action, or within three years thereafter. 

VI. In cases mentioned in section fifty-two of chapter seventy-nine. 
VII. A review may be granted in any case where it appears that 

through fraud, accident, mistake or misfortune, justice has not been done, 
and that a further hearing would be just and equitable, if a petition 
therefor is presented to the court within six years after judgment. (c) 

VIII. Any defendant in the original judgment may petition in the 
name of all, by furnishing to each of his co-defendants requiring it, such 
security against all liability therefrom as the court deems reasCinable; 
and the court, on motion of any original co-defendant shall require such 
security in any stage of the proceedings. 

(a) I Me., 324; 3 Me., 93; 4 Me., 61, 537; 6 Me., 412, 479; 8 Me., 
212; 19 Me., 108, 260; 24 Me., 170; 27 Me., 537; 33 Me., 233, 586 ; 39 
Me., 170; 67 Me., 408; 72 Me., 366; 102 Me., 421. 

(b) 33 Me., 586: 42 Me., 571; 73 Me., 30; 84 Me., 303. 
(c) 42 Me., 571; 60 Me., 52, 438; 62 Me., 191; 63 Me., 120; 67 Me., 

408; 69 Me., ISO; 93 IVIe., 146; 102 Me., 421; 105 Me., 509; !O7 Me., 336; 
109 Me., 142. 
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Review, 
within three 
years after 
judgment, and 
in special 
cases. 
R. S., c. 91, § 1. 

Actions de
faulted wIth
out appear
ance. 

Surprise by 
false testi
mony. 
1 Me., 324. 
3 Me., 93. 
56 Me., 550. 
78 Me., 214. 

By party In 
in terest and 
not of record, 
on filing bond. 
63 Me., 464. 
81 Me., 203. 

"Vhen action 
and all other 
matters are 
referred, and 
judgment on 
report. 
60 Me., 53. 

Declaration 
amended 
without 
notice. 
74 Me., 526. 

Cases in 
c. 79, § 52. 
Fraud, acci
dent or mis
take. 

By one de
fendant in the 
name of all, 
on giving se
curity to the 
others. 
44 Me., 84. 
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vVhen attor
ney may sign 
petition. 
R. S., c. 91, § 2. 

-attachment. 

-notice. 
See c. 85, § 1. 

Evidence, 
discovered 
pending 
petition, how 
to be used. 
R. S., c. 91, ,§ 3. 

Evidence and 
nanles of 
,viinesses 
must be stat
ed on oath. 
R. S., c. 91, § 4. 

PE1'I'tIONS AND ACTIONS OF REVIEW. 

SEC. 2. A petition for review may be signed by the petitioner's attor-
ney when the facts therein stated are known to him, and the petitioner is 
out of the state at the time of filing it; and the petition may be inserted 
in a writ of attachment and property may be attached thereon, the same 
as on other writs; notice thereon may be ordered by any justice of the 
supreme judicial court in term time or vacation, returnable in the county 
where the judgment was rendered, and it must be given accord-
ingly. (a) ( 

SEC. 3. vVhen a petitioner discovers new and important testimony 
during the pendency of his petition, he may avail himself of it at the 
hearing by serving notice thereof on the adverse party fourteen days at 
least before court, stating the names of the witnesses, and in substance 
what he expects to prove by tl}em. (b) 

Suc. 4. vVhen the discovery of new evidence is alleged in the petition, 
the names of the witnesses to prove it, and what each is t;xpected to 
testify, must be stated under oath. Newly discovered cumulative evi
dence is admissible, and shall have the same effect as other newly dis
covered evidence. ( c) 

Sue. 5. On preseiltation of a petition for review, any justice of said 
court may in term time, 01' in vacation, stay execution on the judgment 
complained of, or grant a supersedeas, upon a bond filed with sureties 

Stay of 
execution or 
supersedeas 
on filing 
bond. 
R. S" c. 91, § 
47 Me., 439. 
64 Me., 237. 
104 Me., 81. 

5. approved by him, or by such person as he appoints, in double the amount 
of the damages and costs, conditioned to pay said amount if the petition 
is denied, or the amount of the final judgment on review, if it is granted, 
with interest thereon at the rate of twelve per cent from the date of the 
bond to the time of final judgment. 

SECOND RUYIEW. 

vVhen and 
how a second 
revie\v may 
be granted. 
R. S .. c. 91, § 
74 Me., 209. 

Suc. 6. A second review may be granted on a petition filed within 
three years after judgment on the first, when the court thinks that justice 
manifestly requires it, and on such terms as it imposes; but no second 

6. review shaH be granted except by the fun court, in a case in which more 
than one verdict has been rendered against the petitioner. 

Issue and 
entry of writ. 
R. S., c. 91, § 7. 

-copies shall 
be produced. 

Recitals of 
writ. 
R. S., c. 91, § 8. 

-service. 

AC'I'IONS OF RUYIEW. 

Sue. 7. vVhen a review is a matter of right as provided by section five 
of chapter eighty-five, or when it, is granted on petition, a writ of review 
shall be issued, and the trial shall take place in the supreme judicial court 
in the county in which the judgment was rendered. It shaH be entered 
at the next term after the review is granted, unless leave is granted to 
enter it at the second term; and the plaintiff in review shall produce and 
file an attested copy of the writ, judgment, proceedings and depositions, 
or their originals; in the former suit. (d) 

Suc. 8. In the writ of review, it is sufficient to describe the former 
action ,and judgment so as to identify it. The writ shaH contain a sum
mons to appear and answer to the plaintiff in review, and it may be 
served as other writs, and when the party is not an inhabitant of or 
found within the state, it may be served on his attorney in the original 
suit. 

(a) 59 Me., 156; 64 Me., 204; 104 Me., 81. 
(b) 6 Me., 412; 36 Me., II. 

(c) 44 Me., 65, 83; 50 Me., II9; 53 Me., 356 ; 56 NIe., 550; 74 Me., 
210: 96 Me., 509, 

(d) I Me., 405; 61 Me., 336; 68 Me., 480; 72 Me,. 338. 



PE'l'I'I'IONS AND AC'I'IONS OF REVIEW. 

S~c. 9. vVhen the original plaintiff is plaintiff in review, the property 
of the defendant: may be attached, as it might have been in the original 
suit and the form of the writ shall be varied accordingly; but no attach
ment made, or bail taken, in the original action, shall be held to satisfy 
the judgment on review. 
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When origi
nal plain tiff is 
plain tiff in 
review, 
property may 
be attached. 
R. S. c. 91, § 9. 

S~c. 10. The proper pleadings shall be made on review, w!Jen no issue Pleadings. 
has been joined before judgment in the original action; when issue has R. S., c. 91,'§ 10. 

been so joined, the cause shall be tried thereon; but amendments, brief 
statements and other issues, may be made by leave of court, and the 
cause tried and disposed of as if it were an original suit. 

SEC. II. Judgment in the suit reviewed, shall be given without regard Judgment. 

h f . d f 11 UTI h .. 1 l' 'ff R. S., c. 91, § 11. to t e ormer J u gment, except as 0 ows. vv len t e ongma p a1l1tI . 
recovers on review as debt or damage, a sum exceeding that recovered 
by the first judgment, he shall have judgment for the debt or damage 
recovered on review, or for so much thereof as remains unsatisfied, and 
for costs on review. (a) 

S~C. 12. vVhen the sum first recovered is reduced, the original defend
ant shall have judgment for the difference, with costs on review; and 
if the former judgment has not been satisfied, one judgment may be set 
off against the other, and execution be issued for the balance. When the 

vVhen sum 
first recover
ed is reduced, 
judgment, 
how rendered. 
R. S., c. 91, § 12. 

original judgment is wholly reversed, judgment shall be entered in review -and when 

for the amount of the former judgment and costs, with interest thereon, ;:;~~~!led. 
and for such further sum as the prevailing party would have been entitled 
to recover as costs in the original action, if, in the opinion of the court, 
justice requires it. In such case, if the original judgment remains 
unpaid, it shall be canceled by a set-off entered of record in the judg
ment on review, and execution shall issue for the balance only; otherwise 
for the amount of the latter judgment. 

SEC. 13. When actions of replevin, and actio11s in which a claim in 
set-off was filed, are reviewed, the defendant is in the position of a plain
tiff, so far as it respects the damages awarded to him. 

S~c. 14. If, on a petition for review, commenced within one year 
after an execution issued on the original judgment is levied on real 
estate, such judgment is finally reversed, the levy is void, and a copy of 
the final judgment in review duly certified by the clerk of courts in the 
county where such judgment is rendered, shall be recorded within thirty 
days from the rendition thereof, in the registry of deeds where such levy 
is recorded. 

SEC. IS. In all actions of review the party prevailing recovers costs, 
and shall also recover the costs to which h~ would have been entitled if 
he had prevailed in the original action, unless the court otherwise orders; 
but the court granting a review, may impose terms respecting costs. (b) 

(a) 38 Me., II3; 47 Me., 438; 64 Me., 238; 73 Me., 247. 
(b) I Me., 255; 2 Me., 397; 40 Me., 332 ; 64 Me., 239; 73 Me., 247; 

107 Me., 486. 

Note. Reviews in equity cases, c. 80, § 38. 
Review of judgments of superior courts, c. 80, § 97. 

-costs. 
1 Me., 255. 
2 lIIe., 397. 
38 Me .. 113. 
47 Me., 440, 529. 
48 Me., 288. 
64 Me., 238. 
73 Me., 247. 
107 Me., 486. 

In replevin 
and set-off, 
plaintiff is 
as defendant. 
R. S.,c. 91, § 13. 
vVhen levy is 
void. 
R. S .. c. 91, § 14. 
47 Me., 529. 

Party 
prevailing, 
has costs; 
court may 
impose terms. 
R. S.,c. 91, § 15. 
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How 
mortgages of 
real estate 
are ll1ade. 
R. S., c. 92, § 1. 

Mortgagee 
may enter 
before or 
after breach, 
unless other
wise agreed. 
R. S., c. 92, § 2. 

MORTGAGE;S OJi RE;AI, E;STATE;. 

CHAPTER 93. 
MOR'l'GAGE;S OJi RE;Al, EST A'l'E. 

SE;C. I. Mortgages of real estate, mentioned in this chapter, include 
those made in the usual form, in which the condition is set forth in the 
deed, and those made by a conveyance appearing on its face to be abso
lute, with a separate instrument of defeasance executed at the same time 
or as part of the same tral;saction. (a) 

SE;C. 2. A mortgagee, or person claiming under him, may enter on the 
premises, or recover possession thereof, before or after breach of condi
tion, when there is no agreement to the contrary; but in such case, if the 
mortgage is afterwards redeemed, the amount of the clear rents and 
profits from the time of taking possession, shall be accounted for and 
deducted from the sum due on the mortgage. (b) 

Modes of ob
taining pos
session for 
foreclosure. 
R. S., c. 92, § 

SE;c. 3. After breach of the condition, if the mortgagee, or anyone 
claiming under him, desires to obtain possession of the premises for the 
purpose of foreclosure, he may proceed in either of the following ways, 

3. viz.: (c) 
By writ of 
possession. 
See c. 118, § 14. 

By entry 
with consent. 

By peaceable 
entry. 
1905, c. 95. 

I. He may obtain possession under a writ of possession issued on a 
conditional judgment, as provided in section ten, duly executed by an 
officer. An abstract of such writ, stating the time of obtaining posses
sion, certified by the clerk, shall be recorded in the registry of deeds of 
the district in which the estate is,. within thirty days after possession has 
been obtained. (d) 

II. He may enter into possession, and hold the same by consent in 
writing of the mortgagor, or the person holding under him. (e) 

III. He may enter peaceably and openly, if not opposed, in the pres
ence of two witnesses, and take possession of the premises; and a certifi-

(a) "Vhat constitutes a mortgage; 2 Me., 136; 5 Me., 88; 8 Me., 250; 
10 Me., 199; 12 Me., 349; 18 :Me., 105; 21 Me., 197; 23 Me., 241; 24 Me., 
189; 27 Me., 533; 32 lVIe., 145; 36 Me., 123; 38 Me., 448; 40 Me., 382 ; 
43 Me., 372, 566 ; 44 Me., 299; 47 Me., 236 ; 49 Me., 363, 479; 50 Me., 98, 
175; 52 Me., 98; 53 Me., I I, 464; 55 Me., 388, 407; 68 Me., 488; 70 Me., 
209; 71 Me., 553, 570; 75 Me., 268; 77 Me., 554; 82 Me., 556 ; 93 Me., 87; 
109 Me., 487. 

(b) Rights of parties; 2 Me., 136, 175, 340; 5 Me., 92 ; 14 Me., 132 ; 15 
Me., 307; 18 Me., 105; 19 Me., 55, 99, 433; 20 Me., 114; 21 Me., 249, 467, 
500; 24 Me., 404; 25 Me., 218, 248, 345; 27 Me., 533; 29 Me., II6, 160; 30 
Me., 367; 33 Me., 42; 34 Me., 90, 189; 35 Me., 40, 220, 55 1 ; 36 Me., 123, 
284, 438; 40 Me., 255; 41 1/Ie., 116, 252; 42 Me., 188; 44 Me., 120; 45 Me., 
97, 388, 414; 47 Me., 513; 49 Me., 428; 50 Me., 165, 447, 463; 51 Me., 49; 
52 Me. 98, II6, 130, 185, 406; .55 Me., 495, 522 ; 58 Me., 367; 66 Me., 275; 
67 Me., 547; 72 Me., 281; 80 Me., 460; 82 Me., 424,' 457; 84 Me., 31 I; 
92 Me., 242. 

Transfers of mortgages; 2 Me., 331; 5 Me., 276; 8 Me., 283; 23 Me., 
346; 24 Me., 189; 27 Me., 240; 31 Me., 313; 32 Me., 202; 41 Me., 223; '44 
Me., 302; 46 Me., 447; 50 Me., 177; 51 Me., 123; 52 "Me., 185; 71 Me., 

377· 
(c) See c. 80, § 6, n i; 18 Me., 199; 21 Me., 128; 23 Me., 25; 24 Me., 

156; 35 Me., 557; 40 Me., 523; 42 Me., 39; 48 Me., 62; 49 Me., 266, 378 ; 
51 Me., 38I. 

(d) 27 Me., 241; 33 Me., I98 ; 35 Me., 551 ; 45 Me., 452 ; 51 Me., 395; 
52 Me., 469; 55 Me., 522 ; 78 Me., 343· 

(e) 28 Me., 353; 29 Me., 57; 33 Me., 364; 38 Me., 55 I; 41 Me., 7I ; 
74 Me., 312. 



cate of the fact and time of such entry shall be made, signed and sworn 
to by such witnesses before a justice of the peace; and such consent, 
with the affidavit of the mortgagee or his assignee to the fact and time 
of entry indorsed thereon, or such certificate shall be recorded in each 
registry of deeds in which the mortgage is or by law ought to be recorded, 
within thirty days after the entry is made. (a) 

SEc. 4. Possession obtained in either of these three modes, and con
tinued for one year, forever forecloses the right of redemption. (b) 

SEC. 5. If after breach of the condition, the mortgagee, or any person 
claiming under him, is not desirous of taking and holding possessCon of 
the premises, he may procee1 for the purpose of foreclosure in either of 
the following modes: 

I. He may give public notice in a newspaper published and printed 
in whole or in part in the county where the premises are situated, if any, 
or if not, in the state paper, three weeks successively, of his claim by 
mortgage on such real estate, describing the premises intelligibly, and 
naming the date of the mortgage, and that the condition in it is broken, 
by reason whereof he claims a foreclosure; and cause a copy of such 
printed notice, and the name and date of the newspaper in which it was 
last published to be recorded in each registry in which the mortgage deed 
is or by law ought to be recorded, within thirty days after such last pub
lication. (c) 

II. He may cause an attested copy of such notice to be served on the 
mortgagor or his assignee, if he lives in the state, by the sheriff of the 
same county or his deputy, by delivering it to him in hand or leaving it 
at his place of last and usual abode; and cause the original notice and 
the sheriff's return thereon to be recorded within thirty days after such 
service as aforesaid; and in all cases the certificate of the register of 
deeds is prima facie evidence of the fact of such entry, notice, publication 
of foreclosure, and of the sheriff's return. 

SEC. 6. For the foreclosure of a mortgage by either method prescribed 
by the preceding section, or by paragraphs two and three of section three, 
the mortgagee or the person claiming under him may charge an attorney's 
fee of five dollars which shall 1:ie a lien on the mortgaged estate, and shall 
be included, with the expense of publication, service and recording, in 
making up the sum to be tendered by the mortgagor or the person claim
ing under him in order to be entitled to redeem; provided, said sum has' 
actually been paid in full or partial discharge of an attorney's fee. 

SEC. 7. The mortgagor, or person claiming under him, may redeem 
the mortgaged premises within one year after the first publication, or the 
service of the notice mentioned in section five, and if not so redeemed his 
right of redemption is forever foreclosed., (d) 

SEC. 8. \'Vhenever a mortgagee or his assignee dies, and there is no 
executor or administrator to receive the mortgage money, the mortgagor 
or person claiming under him having a right to redeem, may apply to the 
judge of probate of the county where the estate mortgaged is situated, 
for the appointment of an administrator upon such estate, and if, after 
due notice to all parties interested therein, they neglect or r~fuse to take 
out administration for thirty days, then the judge may commit adminis-

(a) 4 ]Ide" 495; 37 ~k, 388 ; 47 Me., 296; .so 11k, 473; 52 Me., 135; 
58 Me., 368; 64 Me., 161; 66 IVle" 272; 82 Me" 557. 

(b) 3 Me" 263; 7 l!fe., 33; 23 Me" 2S; 24 Me., J56; 37 Me" 388; 42 
Me., 190.: 58 Me., 368; 64 Me .. 162; 66 Me., 273; 67 Me" 312. 

(c) 2S Me., 392 : 38 :Me., 25 8 ; 4S Me., 99, 452 ; 46 Me., 274, 497; 49 
Me., 103, 376; 53 Me., 73; S5 Me., 544; 58 Me., 367; 61 Me., 54; 63 Me., 
544; 66 Me., 170 ; 71 Me., 444; 74 Me., 75; 77 Me" 554; 84 Me., 97; 94 
Me., 305; 97 Me., 223; 103 Me., 169. 

(d) 20 Me., 271; 36 IVle., 51; 76 Me., 281; 77 Me., 554; I03 Me., 413. 
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Foreclosure 
in one year. 
R. S., c. 92, § 4. 
1907, c. 163, § 1. 
Modes of 
foreclosing 
without 
possession. 
R. S., c. 92, § 5. 
By publish
ing notice. 

By serving 
notice. 
77 Me., 433. 

Fees of at
torneys for 
the foreclos
ure of a 
mortgage. 
R. S, c. 92, § 6. 

-shall con
stitute lion on 
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Mortgagor 
lnay redeem 
within one 
year. 
R. S., c. 92, § 7. 
1907, c. 163, § 2. 
Mortgages, 
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of, in case oli 
death of 
mortgagee. 
R. S., c. 92, § 8. 

-administra
tor may be 
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-notice shall 
be given. 

Form of 
declaration in 
a suit to 
obtain pos
session on 
mortgage. 
R .S., c. 92, § 9. 

Form of 
condi tional 
judgment, 
and when it 
mu~t be paid. 
R. S., c. 92, § 10. 
35 Me., 551, 562. 
53 Me., 78. 
64 Me., 446. 
70 Me., 345. 
79 Me., 570. 
80 Me., 461. 
81 Me., 285. 
88 Me., 460. 
93 Me., 439. 
See§ 30. 

Judgment, if 
nottling 
is due. 
R. S.,. c. 92, § 1,1. 

Action 
by executor 
01' admin
istrator. 
R. S., c. 92, § 12. 
78 Me., 343. 
Mortgages 
are assets in 
the hands of 
executors and 
administra
tors. 
R. S., c. 92, § 13. 
See c. 68, § 26, 
c. 74, § 1, n viii. 

Against 
\vhom, action 
on a mort
gage shall be 

MORTGAGES OF REAl, ESTATE. 

tration to such person as he deems suitable, who may act as administrator 
with reference to said mortgage, as provided by law. In all such cases, 
however, personal notice shall first be given to the widow and heirs of 
the deceased known to be living in the state, either by service on them 
in person 01' by leaving such notice at their last and usual place of abode. 

SEC. 9. The mortgagee, or person claiming under him, in an action 
for possession, may declare on his own seizin, in a writ of entry, without 
naming the mortgage 01' assignment; and if it appears on default, 
demurrer, verdict or otherwise, that the plaintiff is entitled to possession, 
and that the condition had been broken when the action was commenced, 
the court shall, on motion of either party, award the conditional judg
ment, unless it appears that the tenant is no't the mortgagor 01' a person 
claiming under him, or that the owner of the mortgage proceeded for 
foreclosure conformably to' sections five and seven before the suit was 
commenced, the plaintiff not consenting to such judgment; and unless 
such judgment is awarded, judgment shall be entered as at common 
law. (a) 

SEC. 10. The conditional judgment shall be, that if the mortgagor, his 
heirs, executor or administrator, pays the smn that the court adjudges 
to be due and payable, with interest, within two months from the time 
of judgment, and also pays such other sums as the court adjudges to be 
thereafter payable, within two months from the time that they fall due, 
no writ of possession shall issue and the mortgage shall be void; other
wise it shall issue in due forlll of law, upon the first failure to pay accord
ing to said judgment. And if, after three years from the rendition of the 
judgment, the writ of possession has not been served or the judgment 
wholly satisfied, another conditional judgment may, on scire facias sued 
out in the name of the mortgagee or assignee, b~ rendered, and a writ 
of possession issued as before ·provided. \!\Then the condition is for doing 
some other act than the payment of money, the court may vary the con
ditional judgment as the circumstances require; and the writ of posses
sion shall issue, if the terms of the conditional judgment are not complied 
with within the two months. 

SEC. I I. If it appears that nothing is due on the mortgage, judgment 
shall be rendered for the defendant and for his costs, and he shall hold 
the land discharged of the mortgage. ( b) 

SEC. 12. \tVhen a mortgagee, or person claiming under him, is dead, 
the same proceedings to foreclose the mortgage may be had by his execu
tor or administrator, declaring on the seizin of the deceased, as he might 
have had if living. 

SEC. 13. Lands mortgaged to secure the payment of debts, or the per
formance of any collateral engagement, and the debts so secured, are on 
the death of the mortgagee, or person claiming under him, assets in the 
hands of his executors or administrators; they shall have the control of 
them as of a personal pledge; and when they recover seizin and posses
sion thereof, it shall be for the use of the widow and heirs, or devisees, or 
creditors of the deceased, as the case may be; and when redeemed, they 
may receivl; the money, and give effectual discharges therefor, and 
releases of the mortgaged premises. (c) 

SF-c. 14,. An action on a mortgage deed may be brought against a 
person in possession of the mortgaged premises; and the mortgagor, or 
person claiming under him, may, in all cases, be joined with him as a 

(a) 2 Me., 332; 13 Me., 186; 14 Me., 299; 17 Me., 439; 19 Me., 276, 
366; 28 Me., 135; 42 Me., 188; 53 Me., 77; 56 Me., 10; 63 Me., 545; 64 
Me., 445; 79 Me., 570; 80 Me., 460 ; 81 Me., 285; 95 Me., 33;' 103 Me., 169. 

(b) 2 Me., 322, 332; 31 Me., 394; 67 Me., 548; 72 Me., 202. 
(c) 20 Me., 163; 31 Me., 313; 51 Me., 124; 56 Me., 210; 78 Me., 343; 

79 Me., 301 ; 80 Me., 138; 84 Me., 3II ; 92 Me., 490; 103 Me., 415. 
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co-tenant, whether he then has any interest or not in the premises; but 
he is not liable for costs, when he has no such interest, and makes his 
disclaimer thereto upon the records of the court. 

SEC. 15. Any mortgagor, or other person having a right to redeem 
lands mortgaged, may demand of the mortgagee or person claiming under 
him a true account of the sum due on the mortgage, and of the rents 
and profits, and money expended in repairs and improvements, if any; 
and if he unreasonably refuses or neglects to render such account in 
writing, or, in any other way by his default prevents the plaintiff from 
performing or tendering performance of the condition of the mortgage, 
he may bring his bill in equity for the redemption of the mortgaged plem
ises within the time limited in section seven, and therein offer to pay the 
sum found to be equitably due, or to perform any other condition, as the 
case may require; and such offer has the same force as a tender of pay
ment or performan,ce before the commencement of the suit; and the bill 
shall be sustained without such tender, and thereupon he shall be entitled 
to judgment for redemption and costs. (a) 

SEC. 16. vVhen the amount due on a mortgage has been paid or ten
dered to the mortgagee, or person claiming under him, by the mortgagor 
or the person claiming under him, within the time so limited, he may 
have a bill in equity for the redemption of the mortgaged premises, and 
compel the mortgagee, or person claiming under him, by a decree of the 
supreme judicial court, to release to him all his right and title therein; 
although such mortgagee or his assignee has never had actual possession 
of the premises for breach of the condition; or, without having made a 
tender before the commencement of the suit, he may have his bill in the 
manner prescribed in the preceding section, and the cause shall be tried 
in the same manner. (b) . 

SF,c. 17. ·When a bill to redeem is brought before an actual entry for 
breach of the condition, and before payment or tender, if the mortgagee, 
or person claiming under him, is out of the state and has not had actual 
notice, the court shall order proper notice to be given him, and continue 
the cause as long as necessary. vVhen a mortgage is alleged and proved 
to be fraudulent, in wholc or in part, ~n innocent assignee of the mort
gagor, for a valuable consideration, may file his bill within the time 
allowed to redeem, and be allowed to redeem without a tender. 

SEC. 18. vVhen a mortgagee, or person claiming under him, residing 
out of the state, or whose residence is unknown to the party entitled to 
redeem, has commenced proceedings under section five, or when such 
mortgagee or claimant having no tenant, agent or attorney in possession 
on whom service can be made, has commenced proceedings under section 
three, in either case the party entitled to redeem may file his bill, as pre
scribed in section fifteen, and pay at the same time to the clerk of the 
court the sum due, which payment shall have the same effect as a tender 
before the suit; and the court shall order such notice to be given of the 
pendency of the suit, as it judges proper. 

(a) 8 Me., 250, 282; 18 .Me., 2IO; 19 Me., 366; 20 .Me., 271; 21 :Me., 
129: 23 Me., 48, 178; 24 Me., 298; 2'=; ide., 387; 28 Me., 352; 34 Me., 27I : 
35 :Me., 220; 36 Me., J23; 38 Me .. 329; 39 Me., 112; 41 jVle., 223; 42 Me., 
246 ; 44 Me., 300 ; 46 ]'vle., 299, 443, 448, 494; 48 Me., 61; 49 Me., 564; 50 
jVle., 174, 240 ; 5I IVle., 348; 52 ide .. I35, 408, 544; 53 Me., 142, 246, 353, 
44I; 54 Me., 180,406 ; 55 Me., I57; 56 Me., 159; 62 Me., 577; 65 Me., I98, 
288; 66 ~,Ir e., I90, 272, 470; 68 :Me., 192; 69 Me., I92; 70 Me., 388; 74 Me., 
314; 87 Me., 88; 95 Me., 264; 99 jVle., 318. 

(b) 7 Me., 33; 27 Me., 241: 30 Me., 360; 36 Me., 51; 40 Me., II7; 47 
Me., 54; 52 Me., 408, 56I; 78 Me., 445; 87 Me., 88; 95 Me., 264; 96 Me., 
360. 
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MORTGAGES OF REAL ESTATE. 

SItc. I9. vVhen an amount due on a mortgage has been paid, or ten
dered to the mortgagee, or person claiming under him, before foreclosur-e 
of the mortgage, and the mortgagee or his assignee is out of the state, 
and the mortgage is undischarged on the record, the mortgagor or person 
claiming under him, may have his bill in equity for the redemption of the 
mortgaged premises, as provided in section sixteen, or for the discharge 
of the mortgage; and on notice of the pendency of the bill, given by pub
lication in some newspape'i' in the county where said premises are sit
uated, for three weeks suc~essively, the last publication being thirt)' days 
before the time of hearing, or in such other way as the supreme judicial 
court or a justice thereof, in va<;ation, orders, said court may decree a 
discharge of such mortgage; and the record of such decree in the registry 
of deeds in sa.id couJlty (where said mortgage is recorded) is evidence of 
such discharge. 

SItc. 20. No bil! in equity shall be brought for redemption of mort
gaged premises, founded on a tender of payment or performance of the 
condition made before commencement of the suit, unless within one year 
after such tender. 

SEc. 2I. In any suit brought for the redemption ~f mortgaged prem
ises, when it is necessary to the attainment of justice that any other per
son, besides the defendant, claiming an interest in the premises, should be 
made a party with the original defendant, the court on motion, may order 
him to be served with an attested copy of the bill amended in such man
ner as it dil'ects, and on his appearance, the cause shall proceed as though 
he had been originally joined. 

SF,c. 22. The court, when a decree is made for the redemption of 
mortgaged lands, may award execution jointly or severally, as the case 
requires; and for sums found due for rents and profits over and above 
the sums reasonably expended in repairing and increasing the value of 
the estate redeemed. 

SEc. 23. \Vhen money is brought into court in a suit for redemption 
of mortgaged premises, the court may deduct therefrom such sum as the 
defendant is chargeable with on account of rents and profits by hi11l 
received, or costs awarded against him; and the person to whom money 
is tendered to redeem sl1ch lands. if he receives a larger sum than he is 
entitled to retain, shall refund the excess. Any mortgagee or person 
holding under him when requested by an assignee in insolvency or trustee 
in bankruptcy to render a statement of the amount due on a mortgage 
given by the insolvent where there is an equity of redemption shall render 
" true statement to the assignee or trustee of the amount due on such 
mortgage and for any loss resulting to the insolvent estate from any mis
representation of the amount due, the assignee or trustee shall have a 
right of action on the case against ~uch person to recover such loss. 

SEC. 24. vVhen proceedings for the foreclosure of any prior mortgage 
of real estate have been instituted by any method provided by law, the 
owner of any subsequent mortgage of the same real estate, or of any part 
of the same real estate, may, at any time before the right of redemption 
from such prior mortgage has expired, in writing, request the owner of 
such prior mortgage to assign the same and the debt thereby secured, to 
him upon his paying to the owner of such prior mortgage, the full 
amount, including all interest, costs of foreclosure and such other sums 
as the mortgagor or person redeeming would be required to pay in order 
to redeem; if the owner of such prior mortgage neglects or refuses to 
make such assignment within a reasonable time after such written 
request, the owner of such subsequent mortgage may bring a bill in equity 
in the supreme judicial court for the purpose of compelling the owner of 
such prior mortgage to assign the same and the debt thereby secured. 
to him, the owner of such subsequent mortgage, upon making payment 
as aforesaid. If the court, upon hearing, shall be of the opinion that the 
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owner of such prior mortgage will not be injured or damaged in his 
property matters and rights by such assignment, and that" such assign
ment will better protect the rights and interests of the owner of such 
subsequent mortgage, and that the rights and interests of any other per
son in and to the same real estate, or any part thereof, will not be 
prejudiced or endangered thereby, the court, in its discretion, may order 
and decree that such prior mortgage and the debt thereby secured, shall 
be assigned by the owner thereof to the owner of such subsequent mort
gage upon his making payment as aforesaid. 'rhe time within which, 
and the place where such payment shall be made, shall be fixed by the 
court, and if the parties are unable to agree upon the amount of such 
payment, the court shall fix and determine the amount. 'rhe court may 
issue all necessary and needful process or processes to enforce any order 
or decree marie under the provisions of' this section. 'rhe owner of any 
prior mortgage assigned under the provisions hereof, shall not be holden 
on nor liable for the debt secured by such mortgage unless he especially 
agrees in writing by him signed to be so holden or liable. An appeal 
from any final decree may be taken as provided by section twenty-two of 
chapter eighty. (If the mortgagee of such prior mortgage, or the person 
claiming under him, is out of the state, the owner of the subsequent 
mortgage may have his bill for an assignment of the prior mortgage 
without making a request to assign the same, and upon notice of the 
pendency of said bill, as provided in section nineteen, the court may 
decree an assignment of such prior mortgage; and the record of such 
decree in the registry of deeds where said mortgage is recorded is evi
dence of such assignment.) 

Sltc. 25. \i\Then a mortgage is made or assigned to the state, the 
treasurer may demand ann recei ve the money due thereon, and discharge 
it by his deed of release. After breach of the c.ondition, he may, in per
son or by his agent, make use of the like means for the purpose of fore
closure, which an individual mortgagee might, as prescribed in sections 
three and five. 

Sltc. 26. If the treasurer of state, and the person applying to redeem 
any lands mortgaged to the state, disagree. as to the sum due thereon, 
such person may bring a bill in equity agqinst the state for the redemp
tion thereof, in the supreme judicial court. 

SEC. 27. 'rhe court shall order notice to be served on the treasurer 
of state in the usual form, and shall hear the cause, and decide what sunl 
is due to the state on said mortgage, and award costs as it deems 
equitable; and the treasurer shall accept the sum adjudged hy the court 
to be due, and discharge the mortgage. 

Sltc. 28. If a person, entitled to redeem a mortgaged estate, or an 
equity of redemption which has been sold on execution, or the right to 
redeem such right, or the right to redeem lands set off on execution, dies 
without having made a tender for that purpose, a tender may be made 
and a bill for redemption commenced and prosecuted by his executor or 
administrator, heirs or devisees; and if the plaintiff in such bill in equity 
dies pending the suit, it may be prosecuted to final judgment by his heirs, 
devisees, or his executor or administrator. vVhen a mortgagor resides 
out of the state, any person may, in his behalf, tender to the holder of 
the mortgage the amount due thereon; and the tender shall be as effectual 
as if made by the mortgagor. 

Sltc. 29. When the mortgagee, or person holding under him, is under 
guardianship, a tender may be made to the guardian, and he shall receive 
the sum due on the mortgage; and upon receiving it, or on performance 
of such other condition as the case requires, he shall execute a discharge 
of the mortgage. 

Sltc. 30. In all cases where a debtor has mortgaged real and personal 
estate to secure the performance of a collateral agreement or undertak-
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ing, other than the payment of money, and proceedings have been com
menced to foi'eclose said mortgage for alleged breach of the conditions 
thereof, but the time of redemption has not expired, any person having 
any claim against the mortgagor and having attached said mortgagor's 
interest in said estate on said claim, may file a bill in equity in the 
supreme judicial court in the county where such agreement has to be per
formed, where the owner of such mortgage resides, or where the property 
mortgaged is situated, alleging such facts and praying for relief; and said 
court may examine into the facts and ascertain whether there has been a 
breach of the conditions of said mortgage, and if such is found to be the 
fact, may assess the damages arising therefrom, and may make such 
orders and decrees in the premises as will secure the rights of said mort
gagee or his assignee, so fax as the same can be reasonably accomplished, 
and enable the creditor, by fulfilling such requirements as the court may 
impose, to hold said property, or such right or interest as may remain 
therein by virtue of sllch attachment. for the satisfaction of his claim. 
Such claim may include possessioL1 of the property by the mortgagee, for 
such time as the court deems just and equitable. Pending such proceed
ings, the right of redemption shall not expire by any attempted fore
closure of such mortgage. 

SEC. 3I. A mortgage may be discharged by an entry acknowledging 
the satisfaction thereof, made on the margin of the record of the mort
gage in the registry of deeds, and signed by the mortgagee or by his 
executor, administrator or assignee, and such entry shall have the same 
effect as a deed of release duly acknowledged and recorded. If a mort
gagee or his executor, administrator or assignee after full performance 
of the condition of his mortgage, whether before or after breach of such 
condition, refuses or neglects for seven days after being thereto requested 
to make such discharge or to execute and acknowledge a deed of release 
of the mortgage, he shall be liable to a fine of not less than ten. nor more 
than fifty dollars, to be recovered in an action on the case. (a.) 

SEC. 32. A mortgage may be discharged on the record thereof in the 
office of the registry of deeds by an attorney at law, authorized in writing 
by the mortgagee or person claiming under him; provided, however, that 
said writing is first recorded or filed in said office and a minute of the 
same is made by the register on the margin of the page in cOl111ection 
with said discharge. 

SEC. 33. If the purchaser of an equity of redemption, sold on execu
tion, has satisfied and paid to the mortgagee, or those claiming under 
him, the Sl1111 due on the mortgage, the mortgagor, or those claiming 
under him, having redeemed the equity of redemption within one year 
after such sale, may redeem such mortgaged estate from such purchaser, 
or any person claiming under him, within the time and in the manner 
that he might have redeemed it of the mortgagee if there had been no 
such sale made, and within such time only. (b) 

SEC. 34. \\Then the mortgagee or person claiming under him has taken 
possession of the mortgaged premises, and the debt secured by the mort
gage is paid or released after condition broken and before foreclosure 
perfected. the mortgagor or person claiming under him may maintain a 

(a) vVhat constitutes a discharge; 5 Me., 275; 6 lVle., 260; 17 lVI'e., 
371; 18 lVle., r I; 24 1I'Ie., 335; 2S J'Vle., 346, 462; 27 Me., 219; 31 Me., 
394; 33 Me., 45 1 ; 39 Me., 22; 44 lVle., I IS; 45 J'vle" 103; 54 Me., 466, 

\~That does not; 17 ]Vle., 371; 22 Me., 87; 23 lvle., 390 ; 24 lvle., 437; 29 
Me., 451 ; 31 Me., 313; 34 lvle., 51, 302; 37 Me., 13; 48 }Vle,. II I; 49 lvle., 
416: 50 Me., 131, 176; 52 Me., 186; 56 Me., 159. 

(b) 2 Me., 343; 6 Me., 237; 7 Me., 103; 21 Me., 105; 46 Me., 437; 49 
Me.; 266; 52 Me., 407; 55 Me., 253· 
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writ of entry to recover possession of said premises, the same as if paid 
or released before condition broken. (a) 

SEC. 35. vVhen the record title of real estate is encumbered by an 
undischarged mortgage, and the mortgagor and those having his' estate 
in the premises have been in uninterrupted possession of such real estate 
for twenty years after the expiration of the time limited in the mortgage 
for the full performance of the conditions thereof; he or they, or any 
person having a freehold estate, vested or contingent in possession, rever
sion or remainder, 'in the land originally subject to the mortgage or in 
any undivided or any aliquot part thereof, or any interest therein which 
may eventually become a freehold estate, or any person who has con
veyed such land or any such interest therein with covenants of titlc or 
warranty, may apply to the supreme judicial court by petition, (b) set
ting forth the facts, and asking for a decree as hereinafter provided; and 
if after notice to all persons interested as provided in section thirty-eight, 
no evidence is offered of any payment within said twenty years or of any 
other act within said time, in recognition of its existence as a valid mort
gage, the court upon hearing may enter a decree setting forth sl1ch facts 
and its findings in relation thereto, which decree shall within thirty days 
be recorded in the proper registry of deeds and thereafter no action at 
law or proceeding in equity shall be brought by any person to enforce a 
title under said mortgage. 

SEC. 36. Any two or more persons owning in severalty different por
tions or different interests of the character above described, in the whole 
or in different portions thereof, may join in one petition. Two or more 
defects arising under different mortgages affecting one parcel of land 
may be set forth in the same petition; and in case of a contest the court 
shall make snch order for separate issues as may be proper. 

SEC. 37. \Vhen the mortgagor of such an undischarged mortgage and 
those haying his estate in the premises haye been in uninterrupted posses
sion of such 'real estate for twenty years from the date thereof, and it 
shall appear that such mortgage was not gi\'en to secure the payment of 
a sum of money or a debt, but to secure the mortgagee against some con
tingent liability assumed or undertaken by him, and that such conditional 
liability has ceased to exist and that the interests of no person will be 
prejudiced by the discharge of such mortgage, the mortgagor or those 
haying his estate in the premises, or any of the persons to whom a similar 
remedy is granted in section thirty-five may apply to the supreme judicial 
court by petition setting forth the facts and asking for a decree as here
inafter provided; and if after notice to all persons interested as provided 
in the following section, and upon hearing it shall appear that the liability 
on account of which such mortgage was given has ceased to exist and 
that such mortgage ought to he discharged, the court may enter a decree 
setting forth the facts proyed and its findings in relation thereto, which 
decree shall within thirty days be recorded in the proper registry of 
deeds and thereafter no action or proceeding in equity shall be brought 
to enforce a title under said mortgage. 

SEC. 38. \Vhen it is alleged under oath in the petition that the mort
gagees or persons cbiming under them are unknown or that their names 

(a) 67 Me .. 361 ; 75 IVIe., 40 3; 79 Me., 448. 

(b) J\'[",tthew Laughlin. Esq., of Bang'or, calls attention to the fact that 9 
35 does not direct in what count.y the petition shall be brought, and suggests 
an amendment as follows, "apply by petition to the supreme judicial court in 
the county where the whole or any part of the real estate encumbered by the 
nlol'tgage is situated," 

A like amendment would be applicable to section 37. The commissioner 
sug'gests that both sections be amended in the third lines from the last, by 
omitting the ·word "proper" and by inserting after th~ word Ildeeds" the \V01'd'8 
lI\vhere the 1110rtgage is recorded." 
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are unknown, they may be described generally as claiming by, through or 
under some person or persons named in the petition. Personal service by 
copy of the petition and order of notice shall be made upon all known 
respondents residing in the state fourteen days before the return day; and 
upon all other respondents, service may be made by personal service of 
copy of the petition and order of notice; by publication for such length 
of time, in such newspapers or by posting in such public places as the 
court may direct; or in any or all of these ways at the discretion of the 
court. 

SEC. 39. Upon the service of such notice in accordance with the order 
of the court, the court shaH have jurisdiction of all persons made 
respondents in the manner above provided, and shall upon due hearing 
make such decree upon the petition and as to costs as it shall deem proper. 

SEC. 40. The decree of the court, determining the validity, nature or 
extent of any such encumbrance shall operate directly on the land as a 
proceeding in rem, and shall be effectual to bar all the respondents from 
any claim thereunder contrary to such determination, and such decree 
so barring said respondents shaH have the same force and effect as a 
release of such claims, executed by the respondents in due form of law. 
The court may, in its discretion, appoint agents or guardians ad litem, 
to represent minors or nther respondents. 

CHAPTER 94. 
MOR'I'GAGES OF pERSONAL PROPER'ry. LII\Ns AND 'I'HI\IR I\NFORCEMI\N'I'. 

MOR'l'GAGI\S OF PI\RSONAL PROPI\R'I'Y. 

SEC. r. No mortgage of personal property is valid against any other 
person than the parties thereto, unless possession of such property is 
delivered to, and retained by the mortgagee, or the mortgage is recorded 
in the office of the clerk of the city, town or plantation organized for any 
purpose, in which the mortgagor resides, when the mortgage is given. 
V/hen any of the mortgagors reside without the state, or in an unor
ganized place in the state, the mortgage shaH be recorded in the registry 
of deeds in the county where the mortgagee resides, when the mortgage 
is given. A mortgage made by a corporation, shaH be recorded in the 
city, town or plantation where it has its established place of business, and 
if said corporation has no established place of business in the state, or 
said place of business is in an unorganized place in the state, then in the 
registry of deeds in the county where the mortgagee resides when the 
mortgage is made. (a) 

P. L., 1913, c. 102, approved March 25, 1913 was apparently superseded by 
P. L., 1913, c. 169, approved April 2, 1913. 

(a) 19 Me., 169; 21 Me., 92; 22 Me., 561; 24 Me., 108, 558; 25 Me., 
421; 27 l'vle., 404; 30 lVle., 184; 31 Me., 74; 32 Me., 30, 237; 33 Me., 319; 
34 Me., 209; 37 Me., 186, 545; 40 Me., 413, 562; 42 Me., 131, 174; 44 :Me., 
18; 45 Me., 605; 46 Me., 296, 415; 47 Me., 13, 505; 48 Me., 30, 369, 550, 
586; 49 Me., 98, 567; 50 Me., 129, 396 ; 51 Me., 601; 53 Me. 321 ; 55 Me., 
81; 56 Me., 464; 59 Me., 320; 65 Me., 490; 72 Me., 400 ; 73 Me., 198 ; 83 
Me., 528; 87 Me., 171; 92 Me., 69; 97 "Me., 363; 98 Me., 163; roo Me., 
294; I04 Me., 317. 
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S~C. 2. The clerk shall record all such mortgages delivered to him, in 
a book kept for that purpose, noting therein, and on the mortgage, the 
time when it was received; and it shall be considered as recorded when 
received. (a) No consent given by the mortgagee of personal property 
to the mortgagor,. on and after the first day of January, nineteen hundred 
and five, for the sale or exchange of the mortgaged personal property 
shall be valid or be used in evidence in civil process unless in writing and 
signed by the mortgagee or his assigns. 

S~c. 3. ~When the condition of a mortgage of personal property is 
broken, the mortgagor, or person lawfully claiming under him, may 
redeem it at any time before it is sold, by virtue of a contract between 
the parties, or on execution against the mortgagor, or before the right of 
redemption is foreclosed, as hereinafter provided, by paying or tendering 
to the mortgagee, or the person holding the mortgage by assignment 
thereof, recorded where the mortgage is recorded, the sum due thereon, 
or by performing, or offering to perform the conditions thereof, when 
not for the payment of money, with all reasonable charges incurred; and 
the property, if not immediately restored, may be replevied, or damages 
for withholding it recovered in an action on the case. 

S~c. 4. The mortgagee or his assignee, after condition broken, may 
give to the mortgagor or his assignee, when his assignment is recorded 
where the mortgage is recorded, written notice of his intention to fore
close the same, by leaving a copy thereof with the mortgagor or such 
assignee, or if the mortgagor cannot be found by reasonable diligence or 
is out of the state, although resident therein, by leaving such copy at his 
last and usual place of abode, or by publishing it once a week, for three 
successive weeks in one of the principal newspapers published in the 
town where the mortgage is recorded. vVhen the mortgagor or his 
assignee of record is not a resident of the state and no newspaper is 
published in such town, such notice may be published in any newspaper 
printed in the county where the mortgage is recorded. 

SEC. 5. The notice with an affidavit of service, or a copy of the last 
publication, with the name and date of the paper containing it, shall be 
recorded where the mortgage is recorded, and the copy of such record 
is evidence that the notice has been given. If the mortgagee or his 
assignee is not a resident of the state, he shall at the time of recording 
such notice, record therewith his appointment of an agent resiuent in the 
Eame town, to receive satisfaction of the mortgage; and payment or 
tender thereof may be made to him. If he does not appoint such agent, 
the right to redeem is not forfeited. 

SF;C. 6. The right to redeem shall be forfeited, except as provided 
in the preceding sections, if the money Lo be paid or other thing to be 
done is not paid or performed, or tender thereof made, within sixty days 
after such notice is recorded; but nothing in the preceding sections 
defeats a contract of bottomry, respondentia, transfer, assignment or 
hypothecation of a vessel or goods, at sea or abroad, if possession is taken 
as soon as may be after their arrival in the state. (b) 

LIENS ON VF,SSELS. 

S~c. 7. All domestic vessels shall be subject to a lien to allY part 
owner or other person to secure the payment of debts contracted and 
advances made for labor and materials necessary for their repair, pro
visions, stores and other supplies necessary for their employment, and for 

(a) 19 Me., 173; 31 Me., 74; 37 Me., 186; 40 Me., 285; 43 Me., 376 ; 
73 Me., 250 ; 81 Me., 299; 97 Me., 227· 

(b) 24 Me., 136; 29 Me., 432; 31 Me., 106; 32 Me., 174; 36 Me., 49; 
39 Me., 450 ; 55 Me., 81; 59 Me., 420. 
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T,IltNS ON VltSSltLS. 

the use of a wharf, dry dock or marine railway, provided, that such lien 
shall in no event continue for a longer period than two years from the 
time when the debt was contracted or advances made. 

SBC. 8. vVhoever furnishes labor or materials for building a vessel,. 
has a lien on it therefor, which may be enforced by attachment thereof, 
within four days after it is launched; but if the labor and materials have 
been so furnished by virtue of a contract not fully completed at the time 
of the laU11c.hing of the vessel, the lien may be enforced within four days 
after such contract has been completed. He also has a lien on the mate
rials furnished, before they become part of the vessel, which may be 
enforced by attachment; and the owners of any dry dock or marine rail
way, used for any vessel, have 'a lien on -said vessel for the use of said 
clock or railway, to be enforced by attachment within four days after the 
last day in which the same is used or occupied by said vessel. (a) 

SEC. 9. The form of a writ for en forcing such lien, shall be in sub
stance as follows: 

"STATE OF MAINE. 
---, SS. 

To the sheriff of our county of ---, or his deputy: 
Greeting. 

[L. S.] vVe command you to attach the vessel" (here give such a 
description of the vessel as will identify it,) "and summon all persons 
interested, in the manner directed by law, to appear before our justices 
of our --- court, next to be held at ---, within and for our county 
of ---, on the --- Tuesday of --- next, then and there in our 
said court, to answer to A. B., of ---, who claims a lien on said vessel 
for" (here describe briefly the nature of the lien,) "to the amount of 
--- dollars and --- cents, according to the specification hereto 
annexed, which amount, C. D., of ---, who owes the same, neglects 
and refuses to pay, to the damage of said A. B., as he says, the sum 
of --- dollars, which shall then and there be made to appear, with 
other due damages; and have you there this writ with your doings 
thereon. 

vVitness, --- ----, Esquire, our ---, at ---, on the 
day of ---, in the year of our Lord, nineteen hundred and ---. 

E. F., Clerk." 
Said writ shall be signed, sealed and tested like other writs in civil 

actions, and returned in the county where said vessel is. 
SEC. ro. The specification annexed to the writ, shall contain a just, 

true and particular account of the demand claimed to be due the plaintiff, 
with all just credits; the names of the persons person!:tlly liable to him, 
and names of the owners of the vessel if known to him, and it shall be 
verified by the oath of one plaintiff, or of some person in his behalf, that 
the amount claimed in said specification is justly due from the person 
named in the writ and specification as owing it, and that he believes that 
by the law of the state, he has a lien on such vessel for the whole or a 
part thereof. 

SEC. I1. If the vessel at the time is on the stocks, the attachment shall 
be made by filing in the office of the clerk of the town in which such 
vessel is, within forty-eight hours thereafter, a copy of so much of his 
return on the writ, as relates to the attachment, with the name of the 
plaintiff, the name of the person liable for the debt, the description of the 
vessel as given in the writ, the date of the writ, the amount claimed and 
the court to which it is returnable, and by leaving a copy of such cel'-

(a) 33 Me., 479; 34 Me., 206; 36 -Me., 387; 40 Me., 292, 4I I; 4I Me., 
399; 42 Me., 8I, I47; 58 l\1e., 98 ; 61 1fe., 567; 69 Me., 235; 70 Me., 35 I ; 
7I Me., 464, 494; 72 Me., I29; 80 Me., 522. 
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tificate with one of the owners of the vessel, if known to him and residing 
within his precinct, or with the master workman thereon; if the attach
ment is so made, the officer need not take possession of the vessel before 
it is launched, unless specially directed by the plaintiff or his attorney to 
do so; bnt he shall, as soon as may be, afterwards; he may take posses
sion at any time before it is lannched; bnt if he does, he shall not hinder 
the work thereon, or prevent or delay the lannching. If at the time of 
attachment, the vessel is lannched, it shall be attached like other personal 
property. And whenever a vessel has been attached as aforesaid, and the 
expense of retaining possession of said vessel is great, or the vessel is 
liable to depreciate in value by reason thereof, any attaching creditor, or 
an owner of said vessel may in term time or vacation, petition a justice 
of the supreme judicial court, praying that said vessel attached as afore
~aid, may be sold, and said justice may order a hearing thereon; and due 
notice shall be given to all parties in interest, of the time and place 
appointed for said hearing, and a hearing on said petition shall be had 
before a justice of said court; and if it then appears to said justice to 
be for the benefit of all parties in interest that said vessel should be sold, 
he shall issue to the officer in possession of the same, or to the sheriff of 
the county in which said vessel has been attached, an order to sell it at 
public action, and shall designate in said order the notice to be given of 
the time and place of said sale; and said vessel shall be sold pursuant to 
said order, and the proceeds of such sale, after deducting necessary 
expenses, shall be held by the first attaching officer or the sheriff, subject 
to the successive attachments, as if sold on execution; provided, however, 
that if said parties do not consent to a sale as herein provided, the pro
visions of sections thirty-two to forty-one, inclusive, of chapter eighty
four, so far as the same are applicable, shall apply to proceedings under 
this section. 

SJ<:c. 12. The writ shall be served on persons named as personally 
liable for the plaintiff's claim, as in other personal actions against them, 
or on the owners of the vessel, who are knovvn or reside in the county 
where the vessel is, by a notice in substance, as follows, and served as 
summonses are: 

,ss. To the owners of the, ship or vessel," (describe it as in 
writ,) "Greeting. 

Take notice that the above described vessel is attached on a writ in 
favor of , who claims a lien thereon for the sum of 
dollars and cents," (naming the amount of the claim,) "due him by 
C. D., and that said writ is returnahle to the court at the term to 
be held at , in and for the county of , on the Tuesday 
of , A. D. 19 ,when and where you may appear and defend if you 
see fit. 

Dated," (etc.) 
"G. H., Sheriff," (or) "Deputy Sheriff;"

and by a notice in like form posted in some conspicuous place on the ves
sel attached. The attachment, service and notices shall be made fourteen 
davs at least before the term of the court to which the writ is returnable. 

SJ<:c. 13. On all writs made after the first attachment and while any 
lien attachment is pending, the attachment and services shall be made as 
aforesaid hy the same officer, or, if he is disqualified, by any qualified 
officer, by his giving notice thereof to the first attaching officer. 

SJ<:c. 14. At the return term, the actions shall be entered on the docket 
as follows: The person claiming the lien, as plaintiff; the person alleged 
to be personally liable, as defendant, and the name or other description of 
the vessel attached; and the owners or mortgagees of the vessel, or any 
plaintiff in a suit wherein it is attached for a lien, may appear and defend 
any action so far as relates to the validity and amount of the lien claim; 
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but no such plaintiff shall so defend until he gives bond,' to the satis
faction of the court, to pay the costs awarded against him. 

SEC. IS. The defendant may offer to be defaulted as in other cases; 
and the owners of the vessel may admit, in writing filed with the clerk, 
that a certain sum is due the plaintiff as a lien on the vessel; and if the 
pl,!intiff does not recover a greater sum as lien, he recovers no costs 
against such owner or the vessel or its proceeds, after the admission is 
filed; but such owner recovers costs thereafter. 

SEC. 16. The court, except as provided in the preceding section, may 
decide all questions of costs and apportion them as they think proper, as 
in cases of equity. 

SEC. 17. At the request of either party, the following questions of fact 
shall be submitted to a jury: "vVhat amount claimed in the writ is due 
from the defendant to the plaintiff?" and "For how much of such amount 
has the plaintiff a lien on the vessel attached?" And the verdict shall be 
in answer to these questions. If the parties waive a jury trial, these 
questions shall be decided by the court, on a hearing or report of an 
auditor appointed by the court. 

SEC. 18. Upon ascertaining the amount aforesaid, judgment shall be 
rendered in his favor against the defendant, as in other personal actions, 
for the amount found not to be a lien on the vessel, with such costs as 
the court awards; and a separate judgment shall be rendered in his favor 
against said defendant and the vessel attached, for the amount decided 
to be a lien, with such costs as the court awards; and separate executions 
shall be issued thereon. 

SEC. 19. Parties have the same right of exceptions, motions for new 
trial and writs of error, as in other actions. 

SEC. 20. vVhen judgment is recovered in any suit on which a vessel 
was attached, the court may issue an order, to the attaching officer to sell 
it at auction, and to pay the proceeds thereof into court after deducting 
the expenses of sale and for taking care of the vessel while under attach
ment. Such officer shall sell it as other personal property is sold on exe
cution; and the purchaser shall hold it free from any prior claim. 

SEC. 2I. If such proceeds are more than all the judgments recovered 
against such vessel, and the amounts claimed in the undecided suits, the 
court may order the judgments, as fast as they are recovered against said 
vessel, to be paid from said fund until all such suits are term}nated and 
all judgments satisfied. The balance, if any, the court may, on petition, 
ordel; to be paid to the persons legally entitled thereto. 

SEC. 22. If such proceeds are not enough to pay in full the judgments 
recovered and the claims still undecided, the court may order the money 
to remain until all the suits are terminated, and then divide pro rata; or 
it may direct a sufficient amount to be retained to pay on the undecided 
claims their proportion, and divide the residue ratably among the judg
ments re::overed, and if, after all the suits are terminated and the judg
ments recovered subsequent to the first division have received the same 
proportion as prior judgments, there is any sum remaining, it shall be 
divided among the judgments pro rata, and in such division the court 
shall make such orders as will prevent the enforcement of a double lien, 
and will secure the just rights of all. 

SEC. 23. If the vessel has been already attached by a sheriff or his 
deputy, when a writ is issued for such lien claim, such writ shall be 
served by such officer; if attached by a constable, he shall give up to the 
officer having the lien writ, the possession and the precept upon which he 
attached it with his return of the facts thereon; and the attachment shall 
hold subject to the legal priorities of the lien claim. 

SEC. 24. A vessel attached for a lien claim, may be attached by the 
same officer, in the ordinary manner, in a suit against the o,vners thereof, 
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and such attachment shall be valid, subject to the legal priorities of the 
lien attach11lents. 

S.t;:c. 25. When a vessel attached for liens, and also in the ordinary 
manner, is sold by order of the court, and the proceeds are more than 
sufficient to satisfy the lien judgments, the surplus shall be paid to the 
officer, to be held upon the writs not founded on the lien claims. 

S.t;:c. 26. The court like a court in admiralty, may make all orders 
necessary for carrying out the provisions hereof, according to their true 
intent and meaning. 

LI.t;:NS ON 1,IM.t;:, LIM.t;:ROCI{, GHANITE AND SLAT.t;:. 

S.t;:c. 27. Whoever digs, hauls or furnishes rock for the manufacture 
of lime, has a lien thereon for his personal service, and on the rock so 
furnished, for thirty days after such rock is manufactured into lime, or 
until such lime is sold or shipped on board a vessel; whoever labors in 
quarrying or cutting and dressing granite in any quarry, has a lien for 
his wages on all the granite quarried or cut and dressed in the quarry by 
him, or his co-laborers, for thirty days after such granite is cut and 
dressed, or until such granite is sold or shipped on board a vessel; and 
whoever labors in mining, quarrying or manufacturing slate in any 
quarry, has a lien for the wages of his labor on all slate mined, quarried 
or manufactured in the quarry by him or his co-laborers for thirty days 
after the slate arrives at the port of shipment, and until it has been 
shipped on board a vessel or laden in a car; such liens have precedence 
of all other claims, and may be enforced by attachment within the times 
aforesaid. 

Ll.t;:NS ON BRICKS. 

SJo;c. 28. Whoever performs labor, or furnishes labor or wood for 
manufacturing and burning bricks has a lien on such bricks for such 
labor and wood, for thirty days after the same are burned, suitable for 
use, jJrovided, that said bricks remain in the yard where burnt; such lien 
shall have precedence of all other claims and of all attachments and 
encumbrances not made to secure a similar lien and may be enforced by 
attachment within the time a Eoresaid. 

LI.t;:NS ON BUILDINGS AND LOTS, V\i'HARVES AND PI.t;:RS. 

SEC. 29. Whoever performs labor or furnishes labor or materials in 
erecting, altering, moving or repairing a house, building or appur
tenances, or in constructing, altering or repairing a wharf, or pier, or any 
building thereon, by virtue of a contract with or by consent of the owner, 
has a lien thereon, and on the land on which it stands and on any interest 
such owner has in the same, to secure payment thereof, with costs. If 
the owner of the building has no legal interest in the land on which the 
building is erected, or to which it is moved, the lien attaches to the build
ing, and if the owner of the wharf or pier has no legal interest in the 
land on which the wharf or pier is erected, the lien attaches to the wharf 
or pier, and in either case may be enforced as hereinafter provided, and 
if the owner of such land, building, wharf or pier so contracting, is a 
minor or married woman, such lien shall exist, and such minority or 
coverture shall not bar a recovery in any proceeding brought to enforce 
it. (a) 

(a) 16 Me., 273; 28 Me., S20; 33 Me., 144, 374; 34 Me., 199; 35 Me., 
74, 297, 482; S2 Me., 301 ; S4 Me., 348 ; 71 Me., 292 ; 73 Me., 3S3; 74 Me., 
552 ; 75 Me., 76 ; 83 Me., 136, 503; 85 Me., 336, 359; 87 Me., 274; 91 Me., 
II6, 559; 92 Me., 22; 97 Me., 99; 98 Me., 439; 103 Me., 73; 107 Me., 135; 
108 Me., 223, 438; 109 Me., 343. 
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SEC. 30. If the labor or materials were not furnished by a contract 
with the owner of the property affected, the owner may prevent such lien 
for labor or materials not then performed or furnished by giving written 
notice to the person performing or furnishing the same, that he will not 
be responsible lherefor. 

SEC. 3I. The lien mentioned in the preceding section shall be dis
solved unless the claimant within sixty days after he ceases to labor or 
furnish materials as aforesaid, files in the office of the clerk of the town 
in which such building, wharf or pier is ~ituated, a true statement of the 
amount due him, with all just credits given, together with a description 
of the property intended to be covered by the lien, sufficiently accurate to 
identify it, and the names of the owners, if known; which shall be sub
scribed and sworn to by the person claiming the lien, or by some one in 
his behalf, and recorded in a book kept for that purpose, by said clerk, 
who is entitled to the same fees therefor as for recording mortgages, but 
this section shall not apply where the labor or materials are furnished by 
a contract with the owner of the property affected. (a) 

SEC. 32. No inaccuracy in such statement relating to said property, if 
the same can be reasonably recognized, or in stating the amount due for 
labor or materials, invalidates the proceedings, unless it appears that the 
person making it wilfully claims more than his due. 

SEC, 33. The liens mentioned in the four preceding sections may be 
preserved and enforced by bill in equity against the debtor and owner 
of the property affected, and all other parties interested therein, filed with 
the clerk of courts, in the county where the house, building or appurte
nances, wharf, pier or building thereon, on which a lien is claimed, is sit
uated, within ninety days after the last of the labor is performed, or labor 
or materials are so furnished, and not afterwards, except as provided in 
the following section, (b) 

S~c. 34. vVhen the owner dies, is adjudicated a bankrupt or a warrant 
in insolvency issues against his estate within the ninety days and before 
the commencement of a suit, the action in law or equity may be com
menced within sixty days after such adjudication, or after notice given of 
the election or appointment of the assignee in insolvency, executor or 
administrator, or the revocation of the warrant; and the lien shall be 
extended accordingly. 

SEC. 35. The bill shall state that the plaintiff claims a lien on the 
house, building or appurtenances, or on the wharf, pier or building there
on, as the case may be, described therein, and the land on which it stands, 
for labor performed, or for labor or materials furnished, in erecting, 
altering, moving or repairing said house, building or appurtenances, or in 
constructing, altering or repairing said wharf, pier or building thereon, 
as the case may be; whether it was by virtue of a contract With, or by 
consent of the owner, and if not, that the claimant has complied with the 
provisions of section thirty-one. And the bill shall pray that the prop
erty be sold and the proceeds applied to the discharge of such lien. Two 
or more lienors may join in filing and prosecuting such a bill. Other 
lienors may be made parties; other lienors may become 'parties, and pre
serve and enforce their liens on said property, provided, their petitions 
therefor, setting forth their claims in substance, as required in a bill as 
aforesaid, be filed with the clerk within ninety days after the last labor 
is performed, or the last labor or materials are furnished by them, as 
aforesaid, or within the additional time prescribed in the preceding sec
tion. The court may consolidate two or more bills claiming liens on the 

(a) 72 Me., lO8; 79 Me., 285; 83 Me., 136, 50 3; 85 :Me., 336; 91 Me., 
II6, 559; 94 Me., 534; 98 Me., 541 ; lO3 Me., 73; lO8 Me., 223, 367. 

(b) 35 IVle., 297; 54 Me., 350 ; 71 Me., 293; 79 Me., 285; 87 Me,. 436 ; 
89 Me., 231; 91 Me., 424; 98 Me., 488, 541; J03 Me., 73. 
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same property, into one proceeding, if justice shall so require. Any 
mortgagee or other person having a claim upon, or interested legally or 
equitably in said property, may be made a party. The court shall have· 
power to determine all questions of priority of lien or interest, if any, 
between parties to the proceeding. 

SEC. 36. The court shaH determine the amount for which each lienor 
has a lien upon the property, by jury trial, if either party so requests in 
bill, petition or answer; otherwise in such l11anner as the court shall 
direct. And such determination shall be conclusive as to the fact and 
amount of the lien subject to appeal and exceptions according to the 
practice in equity. Any lienor may contest another lienor's claim upon 
issues framed under direction of the court. 

SEC. 37. If it is determined that the parties or any of them, claiming 
a lien, have a lien upon said building and land, or upon said wharf, pier, 
building and land, the court may decree that said property, or such inter
est in it as is subject to the liens, or any of them, shall be sold, and shaH 
prescribe the place, time, terms, manner and conditions of such sale; any 
justice, in term time or vacation, may order an adjournment of such sale 
from time to time; and a deed of the officer of the court, appointed to 
make such sale, recorded in the registry of deeds where the land lies, 
within three months after the sale, shall convey all the title of the debtor 
and the owner in the property ordered to be sold. If justice requires, 
the court may provide in the order of sale, that the owner shall have a 
right to redeem the property from such sale within a time fixed in the 
order of sale. If the court shall determine that the whole of the land, 
on which the lien exists is not necessary therefor, it shall describe in the 
order of sale a suitable lot therefor; and only so much shall be sold. The 
lienors shall share, pro rata; provided, their bills or petitions therefor 
are filed with the clerk of courts prior to the order of sale, and within the 
time mentioned in sections thirty-three, thirty-four and thirty-five. The 
court may make such decree in regard to costs as is equitable. 

SEC. 38. If the proceeds of the sale after payment of costs and 
expenses of sale, are insufficient to pay the lien claims and costs in full, 
the court may render judgment against the debtC(r in favor of each 
individual lienor, for the balance of his claim and costs remaining unpaid, 
and may issue executions therefor. If the proceeds of sale after the pay
ment of costs and expenses of sale, are more than sufficient to pay the 
lien claims and all costs in fuH, the balance remaining shall be paid to 
the person or persons legally or equitably entitled thereto. 

SEC. 39. vVhen any bili or petition provided for in this chapter in 
which a lien is claimed on real estate is filed with the clerk, he shall 
forthwith file a certificate, setting forth the names of the parties, the 
date of the bill or petition, and of the filing thereof, and a description of 
the said real estate as described in said bill or petition, in the registry 
of deeds for the county or district in which the land is situated. 

SF,c. 40. In addition to the remedy hereinbefore provided, the liens 
mentioned in sections twenty-nine, thirty, thirty-one and thirty-two may 
be enforced by attachment in actions at law commenced in any court 
having jurisdiction, in the county where the property, on which a lien is 
claimed is situated, which attachment shall be made within ninety days 
after the last of the labor is performed, or labor 01' materials are fur
nished, and not afterwards, except as provided in section thirty
four. (a) 

SEC. 4 L Any owner of a building, wharf, pier or real estate, upon 
which a lien is claimed, may petition in writing a justice of the supreme 
judicial court in term time or vacation, setting forth the name of the 

(a) 35 Me., 297; 54 Me., 350 ; 71 Me., 293; 79 Me., 285; 87 Me., 436; 
89 Me., 231; 91 Me., 424; 98 IVIe., 488; 108 Me., 372. 
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lienor, the court and c6unty in which the bill in equity or action at iaw 
is returnable or pending, the fact that a lien is claimed thereon under 
sections twenty-nine, thirty, thirty-one and thirty-two of this chapter, 
the particular building, wharf, pier or real estate, and his interests there
in, its value and his desire to have it released from said lien. Such jus
tice shall issue a written notice, which shall be served on the lienor, or 
his attorney, ten days at least, prior to the time fixed therein for a hear
ing. At the hearing, such justice may order such owner to give bond to 
the lienor, in such amount and with sHch sureties as he may approve, 
conditioned to pay the amount, for which such lienor may be entitled to a 
lien, as determined by the court, with his costs on the petition, within 
thirty days after final decree or judgment. The clerk shall give the peti
tioner an attested copy of the petition and proceedings, with a certificate 
under seal of the court attached thereto, that such bond has been duly 
filed in his office; and the record of such copy and certificate in the reg
istry of deeds, in the county where such real estate or interest therein 
lies, vacates the lien. 

SEC. 42. vVhen two or more proceedings, either at law or in equity, 
are pending at the same time, in whatever court or courts, to enforce 
liens on the same house, building or appurtenances, wharf, pier and 
building thereon, upon petition of any lienor who has commenced such 
proceedings, or of the owner of the building, wharf or pier, a justice of 
the supreme judicial court after notice and hearing, in term time or vaca
tion, may, if justice requires it, order all such actions not then pending 
in the supreme judicial court to be transferred thereto, and require the 
parties in all such proceedings, in whatever court commenced, to plead 
in equity, substantially in the manner prescribed in section thirty-five, and 
thereafter all the proceedings shall be in accordance with the provisions 
of said section and the five following sections; and while such petition is 
pending all such actions shall stand continued. 

SE;c. 43. vVhen a judgment is rendered in any suit authorized by this 
chapter, against any house, building or appurtenances, wharf, pier or 
bnilding thereon, and the land on which it stands, or any interest that the 
owner of such house, building or appurtenances, wharf or pier has in 
such land, said property shall be taken and sold on execution in the same 
manner that rights of redeeming mortgaged real estate may be taken and 
sold. If two or more such judgments are rendered at the same term of 
the same court, the court shall direct in writing on which execution the 
property shall be sold, and in that event, and also in the event that the 
officer holding any execution recovered under the provisions of this 
chapter shall be notified in \vriting by any lienor who has caused said 
property to be attached as aforesaid, or who has filed his bill in equity 
as herein provided, that he claims a portion of the proceeds of the sale, 
said officer, unless all owners of such judgments, and all lienors so notify
ing such officer otherwise direct, shall thereupon sell said property as 
aforesai'd, and after deducting the fees and expenses of sale, shall return 
the balance into the court of highest jurisdiction in which any such lien 
suit is pending or in which such a lien judgment has been rendered, and 
such court shall distribute such fund pro rata among the Henors who 
shall satisfactorily prove their right to share in the same. The court 
issuing execution on which the sale is made, may fix the .time within 
which the owner shall have the right to redeem the property from such 
sale. The court distributing the fund may make such decree in regard 
to costs as is equitable. Any balance not required to pay such lien claims 
and costs shall be paid to the person or persons legally or equitably 
entitled thereto. 

SEC. 44. Whoever performs labor or furnishes labor or materials in 
the laying out, or construction of any road, path or walk, or in improv
ing or beautifying any land in a manner commonly known as landscape 
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gardening, by virtue of a contract or by consent of the owner, has a lien 
thereon (on the lot of land over which such road, path or walk is layed 
out or constructed, or on the land so improved and beautified,) to secure 
payment therof, with costs. Such lien may be preserved and enforced in 
the same manner and under the same restrictions as liens on buildings 
and lots are preserved and enforced under sections twenty-nine to forty
three inclusive, and is made subject to all the provisions of said sections 
wherever applicable. 

SEc. 45. vVhen a lease of land, with a rent payable is made for the 
purpose of erecting a mill or other buildings thereon, such buildings and 
all the interest of the lessee are subject to a lien and liable to be attached 
for the rent due. Such attachment, made within six months after the 
rent becomes due, is effectual against any transfer of the property by the 
lessee. . 

SEC. 46. In all cases where land rent accrues and remains unpaid, 
whether under a lease, or otherwise, all buildings upon the premises while 
the rent accrues, are subject to a lien and to attachment for the rent due, 
as provided in the preceding section, although other persons than the 
lessee may own the whole or a part thereof, and whether or not the land 
was leased for the purpose of erecting such buildings: provided, how
ever, that if any person except the lessee, is interested in said buildings, 
the proceedings shall be substantially in the forms directed for enforcing 
liens against vessels, with such additional notice to supposed or unknown 
owners, as any justice of the supreme judicial court orders. or the attach
ment and levy of execution shall not be valid except against the lessee. 

I,I1~NS ON I,OGS, I,UMBER, WOOD AND BARK. 

SEC. 47. Whoever labors at cutting, hauling, rafting or driving logs 
or lumber, or at cooking' for persons engaged in such labor, or in shoeing 
horses or oxen, or repairing property while thus employed, has a lien on 
the logs and lumber for the amount due for his personal services and the 
services performed by his team, which takes precedence of all other 
claims except liens reserved to the state; whoever both shores and runs 
logs by himself, his servants or agents, has a lien thereon for the price 
of sllch shoring and running; such liens continue for sixty days after the 
logs or lumber arrive at the place of destination for sale or manufacture, 
and may be enforced by attachment. (a) 

SEC. 48. The officer making such attachment may pay the boomage 
thereon, not exceeding the rate per thousand on the quantity actually 
attached by him, and return the amount paid on the writ, which shall be 
included in the damages recovered. The action or lien is not defeated 
by taking a note, unless it is taken in discharge of the amount due and of 
the lien. Such notice of the suit, as the court orders, shall be given to 
the owner of the logs or lumber, and he may be admitted to defend 
it. (b) 

SEC. 49. vVhoever drives logs or lumber by contract with the owner, 
or with any other person, has a lien 011 said logs or lumber for the 
amount payable under said contract, which takes precedence of all other 
claims, except liens for labor, for stumpage, and for towing, continues 

(a) 9 Me., 22; 24 Me., 2I9; 33 Me., 291, 43I; 34 Me., 276. 287; 35 
Me., 128; 36 Me., 538, 544; 38 Me., 82, 131 ; 43 Me., 585; 45 Me., 3I9, 
567; 46 ·Me., 365; 4<) Me., 77; 56 Me .. 152, 298; 66 Me .. 57, 67; 71 Me., 
JI8; 72 Me., 440; 74 Me., 240; 77 Me., 135; 79 Me., 22; 81 Me., 136; 
89 Me., 174, 178; 90 Me., 227; 92 Me., 336, 338 ; 93 Me., 168; 95 Me., 528; 
97 Me., 506; 106 Me., 93; 107 Me., 389, 482. 

(b) 35 Me., 128; 41 Me., 471 : 43 Me., 456, 585; 47 Me., 144 .. 156; 50 
J'de., 430; 61 Me., 489, 493; 66 Me., J 40; 89 Me., 174. 
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LIltNS ON LUMBl';R, WOOD AND BARK, 

for sixty days after the logs or lumber arrive at the place of destina
tion for sale or manufacture, and may be enforced by attachment. vVhen 
the contract is made with any person other than the owner of the logs or 
lumber, actual notice in writing shall be given to the owner before work 
is begun, stating therein the terms of the contract. If the owner, at the 
time said notice is given him, or immediately thereafter, notifies said 
contractor in writing', that he will not be responsible for the amount pay
able or to become payable under s,dd contract, then said contractor shall 
not have a lien on said logs or lumber so driven. 

SItc. 50. Owners of steamboats employed in towing logs or lumber on 
any of the inland waters of the state, have a lien on such logs or lumber 
for the amount due for such towing; such lien continues for sixty days 
after the logs or lumber arrive at the place of destination for sale or 
manufacture, and may be enforced by attachment. Said lien shall take 
precedence of all other claims except liens reserved to the state, liens for 
labor amI for stumpage. 

Sl';c. 51. vVhoever labors at cutting, peeling or hauling hemlock bark, 
or cutting, yarding or hauling cordwood, or cutting, peeling, yarding or 
hauling pulpwood or any wood used in the manufacture of pulpwood, or 
at cooking for persons engaged in such labor, has a lien thereon for the 
amount due for his personal service (labor) and the services performed 
by his team, which takes precedence of all other claims, continues for 
thirty days after the contract is completed, and may be enforced by 
attachment. 

SEC. 52. vVhoever labors in the manufacturing of last blocks, shovel 
handle blocks, railroad ties, or ship knees, or is engaged in cooking for 
persons engaged in such labor, or cuts or furnished' wood for the manu
facture of last blocks or shovel handle blocks, or furnishes a team for 
the hauling of said last blocks or shovel handle blocks, or the lumber from 
which they are made, or for the hauling of said railroad ties or ship 
knees, has a lien on said last blocks, shovel handle blocks, railroad ties 
and ship knees, as the case may be, for the amount due him for his per
sonal labor thereon, and for the services of his team, and for the amount 
due for wood so cut or furnished for the manufacture of said last blocks 
or shovel handle blocks, which takes precedence of all other claims, 
except liens reserved to the state, and continues for thirty days after 
said last blocks are stored or housed for drying purposes, or for thirty 
days after said shovel handle blocks arrive at their destination either for 
shipment or to be turned, or for thirty days after said railroad ties are on 
(he line of a railroad, or after said ship knees are delivered in a shipyard; 
such lien may be enforced by attachment. 

SEC. 53. Whoever labors at cutting, hauling or sawing shingle, stave, 
lath, dowel, or spool timber, or in the manufacture of shingle, stave, lath, 
dowel, or spool timber into shingles, staves, laths, dowels, or spool bars, 
alld the (or at) piling of sitch staves, laths, dowels, or spool bars, and the 
(or at) bunching of sitch shingles or dowels, or at cooking for persons 
engaged in such lab~r, has a lien thereon for the amount due for his per
sonal services (labor thereon,) and the services performed by his team, 
which takes precedence of all other claims, and continues for sixty days 
after such shingle, stave, lath, or dowel timber, and such shingles, staves, 
laths and dowels are manufactured, provided the same have not been 
sold and shipped, or for sixty days after such spool timber or spool bars 
arrive at the place of destination for sale or manufacture; such lien may 
be enforced by attachment. 

LIItNS ON HAY. 

SEC. 54. vVhoever labors in cutting or harvesting' hay has a lien on all 
the hav cut or harvested by him and his co-laborers for the amount due 
for hi~ personal services and the services performed by his team, which 
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takes precedence of all other claims except liens reserved to the state, 
continues for thirty days after the last of such services are performed 
and may be enforced by attachment. 

SEc. 55. vVhoever presses hay or straw has a lien on all the hay or 
straw so pressed for the amount due for such pressing, which takes prece
dence of all other claims except liens reserved to the state and the lien 
specified in the preceding section, continues for thirty days after said 
pressing is completed and may be enforced by attachment. 

I,IEN ON VEHICLES. 

SEC. 56. vVhoever performs labor by himself or his employees in man
ufacturing, or repairing the ironwork or woodwork of wagons, carts, 
sleighs and other vehicles by direction or consent of the owner thereof, 
shall have a lien on such vehicle for his reasonable charges for said labor 
and for materials used (in performing said labor), which takes prece
dence of all other claims and incumbrances on said vehicles, not made 
to secure a similar lien, and may be enforced by attachment at any time 
within ninety days after the labor is performed and not afterwards, pl'O-

1,ided, that a claim for such lien is duly filed as required in the following 
section; said lien, however, shall be dissolved if said property has actually 
changed ownership prior to such filing. 

Sec. 57. The lien mentioned in the preceding section shall be dissolved 
unless the claimant within thirty days after the labor is performed, files 
in the office of the clerk of the town in which the owner of such vehicle 
resides, a true statement of the amount due him for such labor (and 
materials), with all just credits given, together with a description of the 
vehicle manufactured or repaired sufficiently accurate to identify it and 
the name of the owner, (if known,) which shall be subscribed and sworn 
to by the person claiming the lien, or by some one in his behalf, and 
recorded in a book kept for that purpose by the clerk, who is entitled to 
the same fees therefor as for recording mortgages. No inaccuracy in 
such statement relating to said property, if the same can be reasonably 
recognized, or in stating the amount due for labor or materials invalidates 
the proceedings, unless it appears that the person making it wilfully 
claims more than his due. 

LIEN ON CANNED GOODS. 

SEC. 58. Whoever furnishes corn or other grain or fruit, for canning 
or preservation otherwise, has a lien on such preserved article, amI all 
with which it may have been mingled, for its value when delivered, 
including the cans and other vessels containing the same, and the cases, 
for thirty days after the same has been delivered, and until it has been 
shipped on board a vessel or laden in a car, which lien may be enforced 
by attachment within that time. 

LIeN ON LEATHER. 

SEC. 59. \I\Thoever performs labor in any tannery where leather of 
any kind is manufactured completely or partially, whether such labor is 
performed directly on the hides and skins or in any capacity in or about 
the establishment, has a lien for his 'wages on all leather so manufactured 
in such tannery for labor performed by him or his co-laborers, which 
continues for thirty days after such leather is made and manufactured, 
and until such leather is shipped on board a vessel or taken in a car, and 
may be enforced by attachment within that time. 
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LIENS ON COLTS, AND ON ANIMAl,S FOR PASTURAGE, FOOD AND SHELTER. 

SEC. 60. There shall be a lien on all colts foaled in the state, to secure 
the payment of the service fee, for the use of the stallion begetting the 
same. Such lien shall continue in force until the foal is six months old, 
and may be enforced during that time by attachment of such foal. 

SEC. 61. Whoever pastures, feeds or shelters animals by virtue of a 
contract with or by consent of the owner, has a lien thereon for the 
amount due for such 'pasturing, feeding or sheltering, and for necessary 
expenses incurred in the proper care of such animals and in payment of 
taxes assessed thereon, to secure payment thereof with costs, to be 
enforced in the same manner as liens on goods in possession and choses 
in action; and the court rendering judgment for such lien shal! include 
therein a pro rata amount for such pasturage, feed and shelter provided 
by the lienor from the date of the commencement of proceedings to the 
date of said judgment. (a) 

LIEN ON MONUMENTAL WORK. 

SEC. 62. vVhoever under express contract fixing the price to be paid 
by the other party thereto, sells, erects or furnishes any monument, tablet, 
headstone, vault, posts, curbing or other monumental work, has a lien 
thereon to secure the payment of such contract price, which continues 
for two years after the coqlpletion, delivery or erection of such monu
ment, tablet, headstone, vault, posts, curbing or other monumental work, 
to be enforced by suit and attachment; such attachment shall be recorded 
within said two years by the clerk of the town in which the property 
subject to the lien is then situated; or such lien may be enforced by peti
tion setting forth the names and residences of the parties to the contract, 
the contract price, the sum due, the description and location of the prop
erty on which the lien is claimed and such other facts as are necessary 
to make it appear that such petitioner is entitled to an enforcement of 
such lien, and praying for judgment, for title and possession of the prop
erty therein described. Said petition, before service thereof, and within 
said two years, shall be recorded by the clerk of the town in which such 
property is situated, and a certificate of such record endorsed thereon. 
The sum alleged to be due shall be deemed to be the damage demanded, 
and the petition, after being recorded, may be inserted in a writ, and 
made returnable, like other writs in transitory actions, before any court 
of competent jurisdiction. If the defendant is a known resident of the 
state he shall be served with a summons and copy of said writ and peti
tion, otherwise the court, in term time or vacation, may order notice. If 
the petitioner prevails, he shall recover judgment for title and possession 
of the property on which the lien is claimed, and for his costs" and a 
possessory execution may issue. By virtue qf such judgment the judg
ment creditor if unopposed, may take possession and remove the property 
described in his execution, otherwise any officer qualified to serve civil 
process, having said execution, may take possession of said property and 
deliver the same to the judgment creditor, and shaH make his return on 
said execution accordingly. Said lien may be discharged at any time 
before final judgment by tendering the petitioner the amount of the debt 
and costs. 

(a) Lien on animals for entry fee at agricultural fairs and races, c. 
33, § 30 ; on animals in transit f6r expenses of proper care, c. 126, §§ 56, 
57; for food, shelter and care furnished to abandoned or neglected ani
mals, c. 126, § 62; 63 Me., 533; 69 Me., 425; 76 Me., 444; 79 Me., 220; 
9 I Me., 144; 96 Me., 348. 



PROVISIONS FOR ENFORCEMENT. 

GENERAl, PROVISIONS FOR ENFORCE:MEN'l' AND DISCHARGE. 

SEC. 63. Suits to enforce any of the liens before named have prece
dence of attachments and encumbrances made after the lien attached, 
and not made to enforce a lien, and may be maintained although the 
employer or debtor is dead and his estate has been represented insolvent; 
and his executor or administrator may be summoned aud held to answer 
to an action brought to enforce the lien. The declaration must show 
that the suit is brought to enforce the lien; but all the other forms and 
proceedings therein, shall be the same as in ordinary actions of assump
sit. (a) 

SEC. 64. All liens named herein may be discharged by tender of the 
sum due, made by the debtor or owner of the property, or his agents. 

SEC. 65. In all lien actions, when the labor or materials were not 
furnished by a contract with the owner of the property affected, such 
owner may voluntarily appear and become a party to the suit. If he 
does not so appear, such notice of the suit as the court orders, shall be 
given him, and he shall then become a party to the suit. 

SEC. 66. In any such action, judgment may be rendered against the 
defendant and the property covered by the lien, or against either, for so 
much as is found due by virtue of the lien, and if the amomlt due 
exceeds the amount so covered, then a separate execution shall be issued 
to the plaintiff against the defendant for such excess, and the plaintiff 
may discontinue as to any defendant. The court may apportioh costs as 
justice requires. 

R. S., c. 93, § 65 is superseded by P. L., 1913, c. 101, §§ 5, 6, 7. (c. 30, §§ 
t5, 16.) 

ENFORCE"MEN'l' OF LIENS ON GOODS IN POSSO:SSION AND CHOSES 
IN AC'l'10N. 

SEC. 67. "Whoever has a lien on or pledge of any stock or certificate 
thereof, bond, note, account or other chose in action, or on any other 
personal property in his possession, may enforce it by a sale thereof, in 
the manner provided in the contract creating such lien or pledge, if in 
writing, or as hereinafter provided. 

SEC. 68. The person claiming the lien may file, in the supreme judicial 
or superior court in the county where he resides, or in the office of the 
clerk thereof, a petition hriefly setting forth the nature and amount of 
his claim, a description of the article possessed, and the names and resi
dences of its owners, if known to him, and a prayer for process to enforce 
his lien. 

SEC. 69. If the owners are set forth in a petition filed in the clerk's 
office, and are residents of the state, the clerk may issue an order of 
notice, to he given by serving them with a copy of the petition and order 
thereon, fourteen days before the next term of the court in such county. 

SEC, 70. If the owners are not known, or are not residents of the 
state, or if the petition is filed in court, the court may order reasonable 
notice of at least fourteen davs to them and to others interested, return
able at the same or a snbsequ~nt term; to be given by personal service of 
a copy of the petition with the order of court thereon, or by publication 
in a newspaper, or both, as the court directs. 

(a) 28 Me., 520; 33 Me., 144, 292; 34 Me., 28i, 287; 35 Me., 297; 36 
Me., 387; 37 Me., 552; :18 Me., 131; 41 Me., 371; 42 Me., 81, 130, 
149; 45 Me., 295, .319; 50 Me., 430 ; 53 Me., 321 ;61 Me., 494, 497; 63 
Me., 564; 65 Me., 577"; 66 Me., 58; 77 Me., 421; 89 Me., 174, 178, 232; I03 
Me., 54; 107 Me., 483. 
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PL~DG~S. 

SEC. 7I. At the time fixed in the notice, any party interested in the 
article as owner, mortgagee or otherwise, may appear, and after appear
ance, the proceedings shall be the same as in an action on the case in 
which the petitioner is plaintiff and the party appearing is defendant. 
Questions of fact, at the instance of either party, shall be submitted to a 
jury on an issue framed under the direction of the court. 

SEC. 72. If, in the opinion bf the court, the article on which the lien 
is claimed is not of sufficient value to pay the petitioner's claim, with the 
probable costs of suit, the court may order the person appearing in 
defense to give bond to the petitioner, with sufficient sureties approved by 
the court, to pay such costs as are awarded against him, so far as they 
are not paid out of the proceeds of the articles on which the lien 
is claimed. 

SEC. 73. After trial and final adj udication in favor of the petitioner, 
the court may order any competent officer to sell the article on which the 
lien is claimed, as personal property is sold on execution, and out of the 
IJroceeds, after deducting his fees and the expenses of sale, to pay to the 
petitioner the amount and costs awarded him, and the balance to the per
son entitled to it, if he is known to the court, othenyise into court. 

S~c. 74. Money paid into court may be paid over to the person legally 
entitled to it, on petition and order of the court. If it is not called for at 
the first term after it is paid into court .. it shall be paid into the county 
treasury; and if afterwards the person entitled to it petitions and estab
lishes his claim to it, the court may order the county treasurer to pay it 
to him. 

SEC. 75. Liens for less than twenty dollars, may be enforced before 
any trial justice for the county where the person having the lien resides, 
"nd all proceedings, rights and liabilities, shall be the same as hereinbe
fore provided, so far as the nature of the tribunal admits; and either 
party may appeal, as in other cases. 

SF,c. 76. Municipal and police courts have jurisdiction concurrent with 
the supreme judicial and superior courts and trial justices in their respec
tive counties, of liens, and proceedings relative thereto, for an amount not 
exceeding their jurisdiction in other civil actions, to be enforced as pro
vided in this chapter. 

PLEDGES. 

SEC. 77. The holder of stocks, bonds or other personal property ill 
pledge for the payment of money or the performance of any other thing, 
may, after failure to payor perform, sell such stocks, bonds or other 
personal property in the manner provided in the contract creating the 
pledge, if in writing, or he may proceed as hereinafter provided. He 
may give written notice to the pledger that he intends to enforce payment 
by a sale of the pledge; and shall serve the same by leaving a copy with 
the pledger, if his residence is known to the holder, otherwise by publish
ing it at least once a week for three successive weeks, in one of the prin
cipal newspapers, if any, in the city or town where the pledgee resides, 
otherwise, in one of the principal newspapers published in the county, or 
in the state paper. Such notice, together with an affidavit of service, 
shall be recorded in the clerk's office of the city or town where the pledgee 
resides. 

SF,c. 78. If the mon~y to be paid or the thing to be done is not paid or 
performed, or tender thereof made, within sixty days after such notice is 
so recorded, the holder may sell the pledge at public auction, and apply 
the proceeds to the satisfaction of the debt or demand and the expenses 
of the notice and sale, and any surplus shall be paid to the partv entitled 
thereto on demand. 



SAFJ;; DJ;;POsr'r COMPANIJ;;S. 

LUN OF SAFF, DJ;;POSI'l' COMPANIJ.;S. 

SJ;;C. 79. vVhenever the amount due for the use of any safe or box, 
in the vaults of any safe deposit company, shall not have been paid for 
three years, such corporation may, at the expiration of such period, notify 
the person in whose name such safe or box stands on its books, by a 
notice in writing in a securely closed, post-paid, registered letter, directed 
to such person at his post office address as recorded upon the books of 
the corporation, that if the amOl1nt then due for the use of such safe or 
box, is not paid within sixty clays from the date of such notice, the cor
poration will then cause such safe or box, to be opened in the manner 
hereinafter provided; at the expiration of sixty days after the mailing of 
said notice, the corporation' may then cause such safe or box, to be opened 
in the presence of its president, secretary or treasurer, and of a notary 
public not an officer, or in the employ of the corporation, and the contents 
of said safe or box, shall then be sealed up by such notary publIc in a 
package and a certificate of such sealing shall be indorsed thereon, signed 
by such notary and attested by his seal, and said package shall be dis
tinctly marked with the name and address of the person in whose name 
such safe or box stands upon the books of the corporation, and the esti
mated value thereof; said package shall then be placed in one of the gen
eral safes or boxes of the corporation, and shall be held subject to 
redemption by the owner thereof, who shall be required to pay the rent 
due for said safe or box, and all costs and damages attending the opening 
thereof together with reasonable charges for the custody of said package 
by the corporation, and the corporation shall have a lien upon said pack
age to secure the payment of such rent, damages and charges. 
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MILLS AND MILL DANIS. 

CHAPTER 95. 

THE RIGHT OF ERF,C'rING MILLS AND MILL-DAMS, OF FLOWING LANDS 

AND OF DIVF,R'rING WATER FOR THE SUPPLY 011 MIJ,I,S; AND THE; MODe 

OF OllTAINING DAMAGES. PROTE;C'l'ION OF WAYS FROM OVeRFLOW. 

INSPEC'rION OF DAlIIS AND RESERVOIRS. 

E;RrtCTION OF :MILI.S AND DAMS, AND RIGHTS 01" FI,OWAGE. 

SIIe. I. Any man may on his own land, erect and maintain a_ water 
mill and dams to raise water for working it, upon and across any stream, 
not navigable; or, for the purpose of propeliing mills or machinery, may 
cut a canal and erect walls and embankments upon his own land, not 
exceeding one mile in length, and thereby divert from its natural channel 
the water of any stream not navigable, upon the terms and conditions, 
and subject to the regulations hereinafter expressed. (a) 

SEC. 2. No such dam shall be erected or canal constructed to the 
inj ury of any mill or canal lawfully existing on the same stream; nor to 
the injury of any mill site, on which a mill or mill-dam has been lawfully 
erected and used, unless the right to maintain a mill thereon has heen lost 
or defeated. (b) 

SEC. 3. The height to which the water may be raised, and the length 
of time during which it may be kept up in each year, and fhe quantity 
of water that may be diverted by such canal, may be restricted and regu
lated by the verdict of a jury, or report of commissioners, as is herein
after provided. 

SF,c. 4. Any person, whose lands are damaged by being flowed by a 
mill-dam, or by the diversion of the water by such canal, may obtain com
pensation for the injury, by complaint to the supreme judicial court in 
the county where any part of the lands are; but no compensation shall be 
awarded for damages sustained more than three years before the institu
tion of the complaint. (c) 

SEC. 5. The complaint shall contain such a description of the land 
flowed or injured, and such a statement of the damage, that the record of 
the case shall show the matter heard and determined in the suit. (d) 

~~dS~~~~\~t SEc. 6. The complaint may be presented to the court in term time, 
of complaint; or be filed in the clerk's office in vacation; and the proper officer shall 
or It may be h d b f I h inserted in a serve t e same, fourteen ays e ore the return ( ay, on t e respondent, by 
~~'i~:, c. 04, § 6. leaving a copy thereof at his dwelling-house, if he has any in the state; 
64 Me., 367. otherwise, he shall leave it at the mill in question, or with its occupant; 
65 Me., 556437, or the complaint may be inserted in a writ of attachment and served by 100 Me., . 

• summons and copy. 
feh;l~arg:l SEC. 7. The owner or occupant of such mill or canal may plead in 
in bar. bar that the complainant has no right, title or estate in the lands alleged 
R. S .. c. 94, § 7. to be injured; or that he has a right to maintain such dam, and flow the 

lands, or divert the water for an agreed price, or without any compensa-

(a) 5 Me., 12; 28 Me., 20; 36 1k, 4.3; 39 Me., 250; 42 Me., 155; 50 
Me., 483; 52 Me., 261; 54 Me., 489; 61 Me., 26; 62 Me., 456, 497; 65 Me., 
194; 68 Me., 542; 69 Me., 19; 70 Me., 246; 76 Me., 95, 200; 82 Me., 57; 
86 Me., 104; 99 Me., 136; 100 Me., 196, 241. 

(b) 31 Me., 254; 38 Me., 246: 44 j'-'1e., 173, 199; 54 Me., 489; 95 Me., 
321 : 99 Me., 136. 

(c) 7 Me., 156; 10 Me., 236; 14 Me., 42S; 28 Me., 20; 33 Me., 273, 
4Ro; 52 Me., 78; 54 Me., 489; 58 Me., 168; 59 Me., 256 ; 61 Me., 29; 63 
Me., 447; 68 Me., 221; n Me., 65; 76 Me., 95; 82 Me., 346. 

(d) 16 Me., 412; 28 Me., 20: 41 Me., 296; 42 Me., 69; 61 Me., 30, 
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tion; or any other matter, which may show that the complainant cannot 
maintain the suit; but he shall not plead in bar of the complaint, that the 
land described therein is not injured by such dam or canal. (a) 

SEC. 8. vVhen any such plea is filed, and an issue in fact or in law 
is joined, it shall be decidcd as similar issues are decided at common law; 
and if judgment is for the respondent, he shall recover his costs. (b) 

SEC. 9. If the issue is decided in favor of the complainant, or if the 
respondent is defaulted, or does not plead or show any legal objection to 
the proceedings, the court shall appoint three or more disinterested com
missioners of the same county, who shall go upon and examine the prem
ises, and make a true and faithful appraisement, under oath, of the yearly 
damages, if any, done to the complainant by the flowing of his lands or 
the diversion of the water described in the complaint, and determine how 
far the same is necessary, and ascertain and report for what portion of 
the year such lands ought not to be flowed, or ,vater diverted, or what 
quantity of water shall be diverted. They shaH also ascertain, determine 
and report what sum in gross would be a reasonable compensation for all 
the damages, if any, occasioned by the use of such dam, and for the right 
of maintaining and using the same forever, estimated according to the 
height of the dam and flash-boards as then existing; and if within ten 
days after said report is presented to the court, the owners of said dam 
or mills elect to pay the damages in gross, the court, where the judgment 
is entered, shall fix the time in which said damages shall be paid, and if 
not paid vvithin that time, the owners of the dam or mills lose all benefit 
of their election, and the annual damages shall stand as the judgment of 
the court, and, except as herein provided, all proceedings shall be in con
formity with the other provisions of this chapter. 

SEC. 10. If the damages in gross are paid within the time fixed, the 
judgment is a bar to any further complaint so long as the dam and f1ash
boards remain at the same height, but if thereafter either is raised, a new 
complaint may be made by the owner of the lands flowed for any addi
tional damages caused thereby, and the proceedings in said new complaint 
shall be as hereinbefore prescribed. 

SEC. II. In any case where annual damages have been determined 
by a judgment of the court, the owners of the dam or mills may apply to 
the court by a new complaint, to have the damages assessed in gross, and 
commissioners may be appointed as in other cases, to ascertain, determine 
and report the damages in gross, and like proceedings shall then be had 
as are provided in the two preceding sections. 

SEC. 12. If either party requests that a jury may be impaneled to try 
the cause, the report of the commissioners shall, under the direction of 
the court, be given in evidence to the jury; but evidence shall not be 
admitted to contradict it, unless misconduct, partiality or unfaithfulness 
on the part of some commissioner is shown. 

SEC. 13. If neither party requests a trial by jury, the report of the 
commissioners may be accepted by the court and judgment rendered 
thereon. 

SEC. 14. The verdict of the jury or the report of the commissioners 
so accepted, is a bar to any action brought for such damages; and the 
owner or occupant shall not flow the lands nor divert the water during 
any portion of the period when prohibited, nor divert the water beyond 
the quantity allowed by the commissioners or jury. 

SEC. IS. Such verdict or accepted report of the commissioners, and 
judgment thereon, shall be the measure of the yearly damages, until the 

(a,) 4 Me., 323; 5 Me., 14; 6 Me., 283; 12 Me., 188; 21 Me., 230; 32 
Me., 39, 385; 33 Me., 548 ; 36 J\'1e., 44; 42 Me., 70 ; 48 Me., 462 ; 56 Me., 
399; 65 Me., 563; 99 Me., 458. 

(b) 6 Me., 283; 65 Me., 562. 
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owner or occupant. of the lands or the owner or occupant of the mill or 
canal, on a new complaint to the court, and by proceedings as in the 
fortner case, obtains an increase or decrease of such damages. 

SEc. 16. When any person, whose lands are so flowed or from whose 
lands the water is so diverted, files his complaint for ascertaining or 
increasing his damages, or brings his action of debt as provided in the 
following section, and moves the court to direct the owner or occupant 
of such mill or canal to give such security for the payment of the annual 
damages, and the court so orders, the owner 01' occupant refusingor neg
lecting to give security shall have no benefit of this chapter; but is liable 
to be sued for the damages occasioned by such flowing, in an action at 
common law. 

SEC. 17. The party entitled to such annual compensation, may main
tain an action of debt or assumpsit therefor against any person who owns 
or occupies said mill, or canal and mills supplied thereby, when the action 
is brought; and shall therein recover the whole sum due and unpaid, with 
costs; and shall have a lien for such compensation, from the time of the 
institution of the original complaint, on ·the mill and mill-dam, or on the 
canal and the mill supplied thereby, with the appurtenances and the land 
under and adj oining them and used therewith, for any sum due not more 
than three years before the commencement of the complaint. 

SEC. 18. The execution on such judgment, if not paid, may at any 
time within thirty days be levied on the premises subject to the lien; and 
the officer may sell the same at public auction, or so much thereof in com
mon with the residue, as is necessary to satisfy the execution, proceeding 
in giving notice of such sale as·in selling an equity of redemption on exe
cution. Such sale is effec tual against all persons claiming the premises 
by any title which accrued within the time covered by the lien .. 

SEC. 19. Any person, entitled to the premises, may redeem them with
in one year after the sale, by paying to the purchaser, or the person hold
ing under him, the sum paid therefor, with interest at the rate of twelve 
per cent, deducting thereft'om any rents and profits received by such pur
chaser, or person holding under him; and may have the same process to 
compel the purchaser to account, as he might have had against a pur
chaser of an equity of redemption. 

SEC. 20. 'When either party is dissatisfied with the annual compen
sation established as aforesaid, a new complaint may be filed, and pro
ceedings had and conducted substantially as in case of an origina.1 com
plaint. 

SEC. 21. No new complaint shall be brought, until one month after 
the payment of the preceding year is due, and one month after notice to 
the other party; and the other party may within that time make an offer 
or tender, as is hereinafter provided. 

SEC. 22. The owner of the mill, dam or canal, may, within said month, 
offer in writing to the owner of the land injured, an increase of compen
sation for the future; and if the owner of the land does not agree to 
accept it, but brings a new complaint for the purpose of increasing it, he 
recovers no costs, unless he obtains an increase greater than the offer. 

SEC. 23. The owner of the land injured may, within said month, offer 
in writing to the owner of the mill, dam or canal, to accept a reduced 
compensation for the future; and if the owner of the mill, dam or canal, 
declines to pay it, and brings a new complaint to obtain a reduction, he 
shall recover no costs, unless sllch compensation is reduced to a sum less 
than was offered. 

SEC. 24. Such offers may be made by or to the tenants or occupants 
of the land, ana of the mill and dam, or canal, in like manner and with 
like effcct, as if made by or to the owners; but no agreements founded 
thereon bind the owners, unless made by their consent. 
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SE;C. 25. No action shall be snstained at common law for the recovery 
of damages occasioned by the overflowing of lands, or for the diversion 
of the water as before mentioned, except in the cases provided in' this 
chapter, to enforce the payment of damages after they have been ascer
tained by process of complaint as aforesaid. 

SBC'. 26. If after judgment, the restrictions imposed by the report of 
the commissioners or finding of the jury, respecting the flowing or divert
ing of the waters are violated, the party injured thereby may recover of 
the wrong-doers double damages for his injury, in an action at common 
law. 

SE;c. 27. "Vhen an annual compensation, upon the acceptance by one 
party of an offer made by the other, is established and signed by the 
owners of the mill, dam or canal, and of the land, and recorded in the 
office of the clerk of the court in which the fol'mer judgment was ren
dered, with a reference on the record to the former judgment, and to the 
book where the agreement is recorded, snch agreement is as binding as a 
verdict and judgment on a new complaint. 

SBc. 28. A judgment against a complainant as not entitled to any 
compensation is no bar to a new complaint for damages, arising after the 
former verdict, and for compensation for damages subsequently sus
tained. 

SBc. 29. In case of an original complaint, the respondent may, with 
the same advantages to himself, tender and bring money into court, or if 
the issue is decided in favor of the complainant, or if the respondent is 
defaulted, or does not plead or show any legal objections to the proceed
ings, the respondent may, in writing entered of record with its date, offer 
to be defaulted for a specific sum for the yearly damages or a sum in 
gross as reasonable compensation for all damages, as in an action at com
mon law; and if either is accepted, the judgment has the same effect as 
if rendered on a verdict. If not accepted within such time as the court 
orders, it shall not be offered in evidence or have any effect upon the 
rights of the parties, or the judgment to be rendered except the costs. 
If the complainant fails to recover a sum greater than the sum tendered 
or offered, he recovers such costs only as accrued before the offer, and the 
respondent recovers costs accrued after that time, and his judgment for 
costs may be set off against the complainant's judgment for damages and 
cost. 

SBc. 30. No complaint for so flowing lands or diverting water abates 
by the death of any party thereto; but it may be prosecuted or defended 
by the surviving complainants or respondents, or the executors or admin
istrators of the deceased. 

SEC. 31. If such complaint is abated or defeated for want of form, or 
if, after a verdict for the complainant, judgment is reversed, he may 
bring a new complaint at any time within one year thereafter, and there
on recover the damages sustained during the three years preceding the 
institution of the first complaint, or at any time afterwards. 

SEC. 32. This chapter applies to mills and dams erected upon streams 
forming the boundary line of the state, although a part of the dam is not 
in the state; and the rights and remedies of all parties concerned shall be 
ascertained and determined as if the whole of such streams were in the 
state. 

SEC. 33. The court shall award a suitable compensation to be paid to 
the commissioners, and taxed and recovered by the prevailing party. The 
prevailing party recovers costs, except where it is otherwise expressly 
provided. 

SEC. 34. The owner or mortgagee in possession, as well as any tenant, 
of any mill used for manufacturing lumber, is liable for the acts of such 
tenant in unlawfully obstructing or diverting the water of any river or 
stream, by the slabs or other mill waste from his mill, but no action shall 
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MII,[,S AND MII,I, DAMS. 

be maintained therefor without a demand of damages, at least thirty days 
prior to its commencement. Such unlawful obstruction or diversion by 
the tenant, shall, at the election of the owner or mortgagee, and on 
written notice to the tenant, terminate his tenancy. 

SEC. 35. When dams are~erected and maintained on streams not navi
gable, for the purposes of cranberry culture, and lands are flowed thereby 
and injured by such flowage, the owners thereof shall proceed for the 
recovery of damages for such flowage in the same manner as in case of 
flowage by dams erected and maintained for mill purposes. 

SEC. 36. In order to create ponds for the cutting and harvesting of ice 
for the market, any persons or corporations may erect and maintain on 
their own land, dams on streams not navigable or floatable, but emptying 
into tide waters navigable in the winter, and may flow the lands above 
during' November, December, January, February, March and April; but 
they shall draw off the water to its natural state by the twentieth day of 
May yearly; and if any lands are injured by such flowing, the owners 
thereof have the same remedies as in case of lands flowed by dams 
erected and maintained for mill pUl'"poses; but no right is granted by this 
or the preceding section to flow any mill-dam or any mill privilege 
improved or unimproved,-and this section shall not be construed as 
authorizing any persons or corporations to cut ice on any pond created as 
provided herein over any area the soil of which snch persons or corpora
tions do not own or lease or possess as tenants at will, or by reason of a 
valid agreement with the owner or lessee or tenant thereof when said 
owner or lessee is not the state and the pond is not a great pond. 

PRoTECTION OF WAYS FROM OVERFI,OW. 

SEC. 37. When the owners of mills carried by the water of a stream, 
or the owners of water power for operating mills, find or apprehend that 
the necessary head of water for working or reservoir purposes, cannot 
be obtained, or when their existing rights in respect to the same cannot 
be exercised, without overflowing some highway or town way, they may 
petition the county commissioners for permission to raise such ways and 
to enlarge the water vent thereof. Such commissioners shall appoint a 
time and place for a hearing on the petition, and give notice thereof to 
all parties interested, as provided in section two of chapter twenty-three, 
and such notice may be proved in the manner therein provided. 

SEC. 38. On the day appointed, they shall meet, examine the premises 
described in the petition, and hear the parties present, and thereupon they 
shall determine whether said ways shall be raised and the water vents 
enlarged, and to what extent, and shall prescribe the manner in which 
it shall be done, and what portion of the expenses thereof and the costs 
of the hearing shall be borne by the petitioners, and what portion, if any, 
by the town where the way is located. 

SEC. 39. If the decision is in favor of the petitioners, said commis
sioners shall direct the town, in writing, to make the alterations pre
scribed, and fix the time within which the same shall be done, and if not 
done within the time fixed, the same may be done by the petitioners, and 
whether by the town or by the petitioners, it shall be done in a faithful 
manner and to the acceptance of the commissioners; and whichever party 
makes said alterations has a claim upon the other for the proportion fixed 
by the commissioners for said other party to pay, and if it is not paid 
within thirty days after its approval by said commissioners and a demand 
therefor, it may be recovered in an action on the case. 

SEC. 40. If the decision of the county commjssioners is against the 
petitioners, they shall pay the costs of the hearing, taxed as in other cases 
before county commissioners. 



MILLS AND MILL DAMS. 

SEC. 41. Any party aggrieved may appeal from the decision of said 
commissioners, in the same manner and subject to the same conditions as 
in case of highways. 

SEc. 42. Nothing in the five preceding sections affects any right of 
flowage or damage therefor. 

INSpECTION OF DAMS AND RESERVOIRS. 

SEC. 43. The governor, with the advice and consent of the council, 
shall annually appoint a competent and practical engineer, a citizen of the 
state, who shall hold said office until his successor is appointed and quali
fied, and who shall upon petition of ten resident taxpayers of any town or 
several towns, the selectmen or assessors of any town, or the county com
missioners of any county, inspect any dam or reservoir located in such 
town or county, erected for the saving of water for manufacturing or 
other uses, and after personal examination and hearing the testimony of 
witnesses summoned for the purpose, he shall forthwith report to the 
governor his opinion of the safety and sufficiency thereof. 

SEC. 44. If, after such personal survey and inspection, the engineer 
reports that such dam or reservoir is unsafe or dangerous to the lives or 
property of persons residing, carrying on business or employed near or 
below the same, then the owners, occupants or Jessees thereof shall imme
diately make such alterations, repairs and additions to said dam or reser
voir as such engineer recommends; and in default thereof, upon applica
tion of said engineer to any justice of the supreme judicial court, the said 
owners, occupants or lessees shall be enjoined from the use of such dam 
or reservoir and the water therein contained, until they or either of them 
comply with the requirements of said engineer, and the water contained 
in said dam or reservoir may be discharged therefrom, by order of said 
engineer, in such manner as he directs as in his judgment most conducive 
to the safety of human life, and consistent with the protection of property. 

SEC. 45. Said engineer shall receive, as full compensation for his ser
vices, five dollars a day while actually employed in such service, together 
with his actual traveling expenses, to be audited, allowed and paid from 
the state treasury, in cases where such dam or reservoir is by him 
adjudged safe and sufficient; and by the owners, occupants or lessees, of 
said dam or reservoir, in cases where said dam or reservoir is by him 
adjudged unsafe and insufficient, to be recovered by said engineer in an 
action on the case. 
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INQu!<;s'rs AND INFORMA'rIONS, 

CHAPTER 96. 

INQU.u:,sTS of OFFlr.!<;, AND INl<'ORiVIA'l'lONS l<'OR IN'rRUSION. 

Sr,:C. 1, ,\There lands have been granted by the Colony or Province of 
Massachusetts Bay, the Commonwealth of ,lvIassachusetts, or by this state, 
or are hereafter granted, on certain conditions alleged to have been vio
lated, and the state claims to be revested therein, the following proceed
ings shall be had. 

SUc. 2. vVhen the legislature, or governor and council direct, the 
attorney general shall file an information in the supreme judicial court 
in the county where the lands lie, stating the grant and conditions, the 
breaches, and the claims of the state. 

SUc. 3. The court shall issue a scire facias against the person stated 
as holding the lands under such grant, returnable to said court, which 
shall be served thirty days before the return day. 

SUc. 4. If the defendant does not appear and answer to such informa
tion, judgment shall be rendered that the state be reseized of its lands. 

SUc. 5. If· he appears and disclaims holding said lands or any part 
thereof, the attorney general shall take nothing by his information, so 
far as respects the lands disclaimed; and the defendant, and all subse
quently claiming under him, shall be estopped from claiming, or holding 
such disclaimed lands. 

SUc, 6, If the defendant claims all or any part of the lands under such 
grant, and traverses the breaches, the cause shall be tried by jury, and if 
the issue is found in favor of the state, judgment shall be rendered that 
the state be reseized of said estate and for costs; but if the issue is found 
for the defendant, he shall have judgment for his costs, to be paid from 
the state treasury. 

SUc. 7. If the only alleged breach of condition is that the defendant 
holds more land than he has a right to hold under the grant, and it is so 
found by the jury or the defendant's admission, the court shall assign to 
him by metes and bounds so much of the land held by him, as is equal 
in quantity to what he has a right to hold under the grant, and in such 
part thereof as is adjudged reasonable by the court. 

S'E;c. 8. Such part shall be located, by persons appointed by the court 
at the expense of the defendant, and a plan thereof returned to the court; 
and if confirmed by the court, it shall order an attested copy of the loca
tion and plan to be filed in the land office, and judgment shall be rendered 
that the state be reseized of the residue, and for costs. 

SUc. 9. In all other cases where an inquest is necessary, the attorney 
general, without order of the legislature, may file an informaion in said 
court, describing the estate claimed, and stating the title asserted thereto 
bv the state; and notice shall be given as before mentioned, if there is 
a;1Y tenant in possession; if not, the notice shall be given as the court 
orders, at least ninety days before the sitting of the court to which it is 
returnable. 

S!<;c. 10, If no person appears and answers to the information, or if 
a verdict is found that the state has good title to such estate, judgment 
shall be rendered that the state be seized thereof and recover costs; but 
if the verdict is in favor of the defendant, he shall recover his costs to be 
paid from the state treasury. 

Suc. II. The attorney general may file an information as aforesaid 
for recovering seizin by the state for any real estate supposed to have 
escheated to the state for want of legal heirs; and the court shall order 
such notice thereon as it judges proper. 



INQUESTS AND INFORMATIONS. 

SEC. 12. In such case, the defendant shall not avail himself of the 
title of an alien, or of a subject of another nation or sovereign, or of any 
other person, unless he shows that he is his tenant or agent. 

SEC. 13. If on trial he proves that he is such tenant or agent, or the 
legal owner of such estate, he shall recover his costs, to be paid as afore-
said. • 

SEC. 14. If it is found that he was not legal owner of such estate, nor 
had any right as tenant or agent when die process was commenced 
against him, but afterward acquired a good title, or became tenant or 
agent, the attorney general shall cease further to prosecute the suit; but 
when the defendant proves no such title to the estate as owner, or interest 
therein as tenant or agent, judgment shall be rendered that the state be 
seized thereof, and recover rents and profits as in case of a writ of entry 
between private persons. 

SEC. 15. When judgment on information is rendered that the state 
be reseized 01' seized of any lands, the state shall be deemed in law to 
be so seized, and any judgment so rendered shall conclude all privies and 
patties, and those claiming nnder them, so long as it remains in force, 
subj ect to the following section. 

SEC. 16. If a person appears and proves himself to have a legal title 
to such estate, and recovers it against the state or its grantee or tenant, 
the estate shall be liable for all expenses of improvements thereon over 
and above the rents and profits thereof; although the tenant and those 
claiming under the state had n,)t been in possession d~lring six years. 

SEC. 17. For the purpose of ascertaining the amount of such improve
ments, the attorney general, or the tenant or grantee of the estate, may 
fi Ie a bill in equity in the supreme judicial court for recovering the same; 
and proceedings shall be had thereon as in other cases in equity to ascer
tain and adjust the amount. 

SEC. 18. The sheriff, by virtue of such execution, shall sell, at public 
auction, so much of said land as is sufficient to satisfy the e4ecution and 
charges, unless otherwise paid. 
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FORCIBLE EN'rRY AND DETAINER. 

FORCIBLE EN'rRY AND DETAINER. TENANCIES. 

SItC. I. Process of forcible entry and detainer may be maintained 
against a disseizor who has not acquired any claim by possession and 
improvement; against a tenant holding under a written lease or contract, 
or person holding under such tenant, at the expiration or forfeiture of the 
term, without notice, if commenced within seven days from the expira
tion or forfeiture of the term; and against a tenant at will, whose tenancy 
has been terminated as provided in the following section. (a) 

SItC. 2. Tenancies at will may be determined by either party, by thirty 
days' notice in writing for that purpose, given to the other party, and not 
otherwise save by mutual consent, excepting cases where the tenant, if 
liable to pay rent, shall not be in arrears at the expiration of the notice, 
in which case the thirty days~ notice aforesaid shall be made to expire 
upon a rent day. Either party may waive in writing said thirty days' 
notice, or any part thereof. vVhen the tenancy is terminated, the tenant 
is liable to the process of forcible entry and detainer without further 
notice and without proof of any relation of landlord and tenant, unless 
he has paid, after service of the notice, rent that accrued after the ter
mination of the tehancy. These provisions apply to tenancies of build
ings erected on land of another party. (b) 

SEc. 3. Trial justices and judges of municipal and police courts have 
jurisdiction of cases of forcible entry and detainer respecting estates 
within their counties. Such judges have exclusive jurisdiction of such 
cases within their cities or towns, unless interested. (c) 

SEc. 4. The process of forcible entry and detainer shall be commenced 
by inserting the substance of the complaint, as a declaration, in a writ 
of attachment, to be indorsed and served like other writs; and when the 
plaintiff lives out of the state, and a recognizance is required of him, any 
person may recognize in his behalf and shall be personally liable. 

SIte. 5. vVhen the defendant is defaulted, or fails to show sufficient 
cause, judgment shall be rendered against him for possession of the 
premises, and a writ of possession be issued to remove him, which may be 
served by a constable. 

Sec. 6. vVhen the defendant pleads not guilty and files a brief state
ment of title in himself or in another person under whom he claims the 
premises, he shall, except as hereinafter provided, recognize in a reason
able sum to the claimant, with sufficient sureties, conditioned to pay all 
intervening damages and costs and a reasonable rent for the premises; 
and the claimant shall in like manner recognize to the defendant, concli
tioned to enter the suit at the next term of the supreme judicial or 
superior court, and to pay all costs adjudged against him. If either party 
neglects so to recognize, judgment shall be rendered against him as on 
nonsuit or default. 

(a) 169 U. S., 308; 18 Me., 268; 25 Me., 285; 30 Me., 180; 35 Me., 
217; 46 Me., 278, 550; 57 Me., 390; 65 Me., 226; 67 Me,. 266; 69 Me,. 482 ; 
70 Me., 209; 72 Me., 28, 45; 84 Me., 532 ; 96 Me., II9; 97 Me., 308, 317, 
318; 107 Me., 386; 108 Me., 260, 529. 

(b) 13 Me., 215; 21 Me., II6; 24 Me., 247; 35 :Me., 506 ; 36 Me., 135; 
46 Me., 552; 50 Me., 325; 62 Me., 117, 55 t ; 67 Me., 266; 71 Me., 550 ; 12 
Me., 28, 135; 74 Me., 560; 82 Me., 424; 84 Me., 532 ; 90 Tvle., 539; 93 Me., 
188; 108 Me., 260, 529. 

(c) 38 Me., 484.: 51 Me., 479; 53 Me., 159; 108 Me., 527. 



FORCIBLE ENTRY AND DETAINER. 

SEC. 7. But the claimant may make a written allegation, that the brief 
statement of the defendant is frivolous and intended for delay, and the 
magistrate shall then examine the case so far as to ascertain the truth 
of such allegation, and if satisfied of the truth thereof, he shall proceed to 
try the cause upon the plea of not guilty, ancl if it is determined in favor 
of the claimant, he may issue a writ of possession for removal of the 
defendant; but this shall not prevent an appeal as provided in the follow
ing section. 

SEC. 8. Either party may appeal from a judgment to the supreme 
judicial or superior court next to be held in the county. \'\Then the claim
ant appeals, he shall recognize in manner aforesaid to the defendant, 
except as hereinafter provided, conditioned to enter the suit and to pay 
all costs adjudged against him. \'Vhen the defendant appeals, he shall 
recognize in like manner to the claimant, conditioned to enter the suit 
and to pay all intervening costs and such reasonable rent of the premises, 
as the magistrate shall adjudge, if the judgment is not reversed. 

SEC. 9. \'\Then judgment is rendered for the claimant, a writ of pos
session shall issue in all cases, if the claimant recognizes to the defendant 
in the manner before provided, conditioned to pay an such damages and 
costs as may be awarded against him i E final judgment is rendered for the 
defendant; and if on trial the jury find for the defendant, they shall also 
find the damages sustained by him; in case of nonsuit his damages shall 
be assessed by the court; and in either case the claimant may give evi
dence of any claim for rent of the premises, to be set off against damages 
claimed by the defendant. If the defendant prevails, the court mayor 
not, as justice requires, issue a writ to restore to him possession of the 
premises. 

SEC. 10. Sums due for rent on leases under seal or otherwise, and 
claims for damages to premises rented, may be recovered in an action of 
assumpsit, on account annexed to the writ, specifying the items and 
amount claimed. (a) 

(a) 76 Me., 497; 84 Me., 538; 93 Me., 187; 96 Me., 103, 373. 

Note. 'Tenancies l11ay be tf'rlninated on account of Inaintenance of nuisance 
as defined in c. 22, § 1, c. 22, § 3; upon con vic ion of keeping house of ill fame, c. 
126, § 22. 

Tenancies of mills may be terminated on account of unlawful obstruction of 
streams, c. 95, § 34. 
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WASTE AND TRESPASS. 

CHAPTER 98. 

WAS'I'F, AND 'fRESPASS ON RJtAL ES'I'ATE. 

SF,C. 1. If a tenant in dower, by curtesy, for life, or for years, com
mits or suffers any waste on the premises, the person having the next 
immediate estate of inheritance., may recover the place wasted and the 
damages done to the premises, in an action of waste against him; and 
an heir may recover in the same action for waste done in his own time 
and in the time of his ancestor. 

SEC. 2. Any issue of fact shall be tried by a jury, with or without a 
view of the premises, as the court orders; and the jury that inquires of 
the waste shall assess the damages. An action on the case in the nature 
of waste, may be substituted for the action of waste. (a) 

SEC. 3, The remainder man, or reversioner for life or for years only, 
or in fee simple, or fee tail, after an intervening estate for life, may 
maintain such action, and recover the damages which he has suffered by 
the waste. (b) 

SF,c. 4. Such action may be originally commenced against the execu
tors or administrators of the tenant, or if commenced against him, it may 
be prosecuted against them after his death. 

SEC. 5. If any joint tenant or tenant in c~mmon of undivided lands, 
cuts clowns, destroys or carries away trees, timber, wood or underwood, 
standing or lying on such lands, or digs up or carries away ore, stone or 
other valuable thing found thereon, or commits strip or waste, without 
first giving thirty days' notice in writing, under his hand, to all other 
persons, or to their agents or attorneys, and to mortgagors and mort
gagees, if any there are, interested therein, of his intention to enter upon 
and improve the land; which notice to such persons interested as are 
unknown, or whose residence is unknown, or who are out of the state, 
may be published in the state paper three times, the first publication to 
be forty days before such entry; or if he does any such acts pending a 
process for partition of the premises, he shall forfeit three times the 
amount of damages; and anyone or more of the co-tenants, without nam
ing the others, may sue for and recover their proportion of such damages. 

SF,c. 6. If the jurv finds that the defendant in such suit has good 
reason to believe him~elf the owner of the land in severalty, or that he 
and those under whom he claims had been in the exclusive possession 
thereof, claiming it as their own, for three years next before the acts 
complained of were committed, only single damages shall be recovered. 

SEC. 7. If a defendant in an action to recover possession of real estate, 
or a person whose real estate is attached in a civil action commits any 
act of waste thereon, or threatens or makes preparations so to do, any 
justice of the supreme judicial court, in vacation or term time, may issue 
an injunction to stay such waste; but notice shall first be given to the 
adverse party to appear and answer, unless the applicant files a bond, with 
sufficient sureties, to respond to all damages and costs; and the court 
may enforce obedience by such process as may be employed in an equity 
case, and dissolve it when deemed proper. 

SEC. 8. If, during the pendency of an action for the recovery of land, 
the tenant commits strip or waste by cutting, felling or destroying wood, 
timber, trees or poles, standing thereon, he shall pay to the aggrieved 
party treble damages, to be recovered in an action of trespass. 

(a) 37 Me., 365; 51 Me., 436 ; 52 Me., 143· 
(b) 37 Me., 365; 51 Me., 436. 



WAS'I'~ AND 'I'R~SPASS. 

S~C. 9. Whoever cuts down, destroys, injures or carries away, any 
ornamental or fruit tree, timber, wood, underwood, stones, gravel, ore, 
goods or property of any kind, from land not his own, without license of 
the owner, or injures or throws down any fences, bars or gates, or leaves 
such gates open, or breaks glass in any building, is liable in damages to 
the owner in an action o~ trespass. (a) And if said acts are committed 
wilfully or knowingly, the defendant is liable to the owner in double 
damages. 

S~c. 10. ,;I,There trespasses are committed on buildings, enclosures, 
monuments or mile stones, belonging to a county, town or parish, the 
treasurer of such corporation may sue for the damages in its name; if 
(he property injured belongs to a schoo! district, the treasurer of the town 
may sue in the name of such district. 

S~c. I I. ,¥hoever enters on any grass land, door-yard, ornamental 
grounds, orchard or garden, and cuts down, defaces, destroys or takes 
therefrom, without permission of the owner, any grass, hay, fruit, vege
table or ornamental tree or shrub, is liable in an action of trespass to 
the party injured in treble damages. 

SEC. 12. ,¥hoever, after notice by the owner, occupant or lessee in 
any of the ways provided in the following section, trespasses upon allY 
island within salt waters, for the purpose of shooting or hunting thereon, 
is liable to such owner, occupant 01' lessee, in exemplary damages to an 
amount not less than twenty, nor more than fifty dollars, in addition to all 
actual damage sustained by said owner, occupant 01' lessee, and shall also 
forfeit to said owner, occupant or lessee, five dollars for each bird of any 
kind, shot, caught, taken or killed on such island, all to be recovered in an 
action of debt. The possession of guns, decoys or other implements of 
shooting or hunting, shall be presumptive evidence that the purpose of 
the trespass was shooting 01' hunting. 

S~C. 13. Notices referred to in the preceding secti0n shall be given 
by erecting and maintaining sign-boards at least one foot square, in at 
least two conspicuous places on the premises, one of them near one of 
the usual landing places on said island, reading as follows: "All persons 
are forbidden to shoot or hunt on this island;" with the name of the 
owner, occupant 01' lessee; or such notice may be given, verbally or in 
writing, by the owner, occupant or lessee of the island, to any person, 
and shall be binding on the person so notified, whether the sign-boards 
herein named are erected and maintained or not; and whoever tears 
down, or in any way defaces or inj ures any such sign-board, forfeits one 
hundred dollars, to be recovered by the owner, occupant 01' lessee of such 
island, in an action of debt. 

SEC. 14. Actions to recover any of the sums or penalties named in 
the two preceding sections, may be brought before any supreme judicial, 
superior, police or municipal court, 01' trial justice in the county in which 
such island is situated, or in any county adj acent thereto, or in the county 
in which either the plaintiff or defendant resides. 

SEC. IS. On non-payment of any of the penalties aforesaid, the 
defendant shall be imprisoned not less than five days, and at the rate of 
one day for each dollar of the amount of the judgment, if it is over five 
dollars. 

S~C. 16. If an heir or devisee of a person deceased, whose estate is 
represented insolvent, afterwards and before sale of the real estate for 
payment of debts, or before all the debts are paid, removes or inj ures any 

(a) 3 Me., IS; 13 Me., 89; 14 Me., 440; 22 J'vle., 452 ; 39 Me., 29; 46 
Me., 427; 48 Me., 247; 49 Me., 72 ; 54 Me., 363; 66 Me., 50. 

Note. The provisions of sections twelve to fifteen inclusive are applicablp 
to Petit JIilenan Point, in the town of Steuben, special laws of 1875, c. 05. 
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WASTE AND TRESPASS. 

building or trees, except as is needed for fuel or repairs, or commits 
any strip or waste on such estate, he shall forfeit treble the amo.unt of 
damages, to be recovered by the executor or administrator in an action of 
trespass. 

SEC. 17. If such executor or administrator, being heir or devisee, com
mits such trespass or waste, on proof thereof before the judge of probate, 
he shall be liable to the same extent as the heirs or devisees; and in both 
cases, the damages, when recovered by the executor or administrator, or 
adjudged against him by the judge of probate, shall be accounted for in 
the administration account. 

SEC. 18. All or any of the tenants in common or joint tenants of lands 
may join or sever in personal actions for injuries done thereto, setting 
forth in the declaration the names of all other co-tenants, if known, and 
the court may order notice to be given in such actions to all other co
tenants known, and all or any of them, at any time before final judgment, 
may become plaintiffs in the action, and prosecute the suit for the benefit 
of all concerned. (a) 

SEC. 19. The court shall enter judgment for the whole amount of the 
injury proved; but shall award execution only for the proportion thereof 
sustained by the plaintiffs; and the remaining co-tenants may afterwards 
jointly or severally sue out a scire facias on such judgment, and execution 
shall be thereupon awarded for their proportion of the damages adj udged 
in the original suit. (b) 

SEC. 20. If anyone or more of the joint tenants or tenants in common 
take the whole rents or income in the joint estate, or more than their 
share, without the consent of their co-tenants, and refuse, for a reason
able time after demand, to pay such co-tenants their share thereof, any 
one or more of them may have an action of special assumpsit against the 
refusing co-tenants, to recover their proportion thereof. (c) 

(a) 29 Me., 204; 43 Me., 253; 57 Me., 409; 93 Me., II5. 
C b) 83 Me., 103; 93 Me., IIS. 
(c) 64 Me., 465; 72 Me., 406; 79 Me., 89; 92 Me., 604. 



REPLEVIN OF BEAS1'S. 

CHAPTER 99. 
REPLEVIN 011 llEAS'l'S AND CHA'l'TELS. 

REpLEVIN OF BEASTS. 

SEC. I. Any person, whose beasts are distrained to obtain satisfaction 
for damages alleged to be done by them, may maintain a writ of replevin 
therefor against the distrainer, before any trial justice or judge of any 
municipal or police court in the county, in the form prescribed by 
law. (a) 

SEC. 2. The writ shall be sued out, served and returned, and the cause 
heard and determined like other civil actions before a trial justice or 
111l1nicipal or police court, except as otherwise prescribed. 

Sec .. 3. The writ shall not be served, unless the plaintiff, or some one 
in his behalf, executes and delivers to the officer a bond to the defendant, 
with sufficient sureties, to be approved by the officer, (or with a surety 
company authorized to do business in this state, as surety,) in a penalty 
double the actual value of the property to be replevied, conditioned as in 
the prescribed form of the writ, and to be returned with the writ for the 
use of the defendant.; and if it afterwards becomes insufficient, the court 
may require additional surety 01' sureties to be furnished, who shall be 
held as if they had been original parties thereto; and if not so furnished, 
it may dismiss the action, and order a return of the property replevied, 
or make such other order as is deemed reasonable. 

SEC. 4. If it appears that the beasts were lawfully taken or distrained, 
the defendant shall have jUdgment for the sum found due from the plain
tiff for the damages for which the beasts were distrained, with legal fees, 
costs and expenses occasioned by the distress, and costs of the replevin 
suit; or instead thereof, the justice or court may enter judgment for a 
return of the beasts to the defendant, to be held by him for the original 
purpose, irrepleviable by the pIa intiff, and for the defendant's damages 
and costs in the replevin suit. 

SIIC. 5. If it appears that the beasts were taken or distrained without 
justifiable cause, the plaintiff shall have judgment for his damages and 
costs. 

SIIC. 6. Either party may appeal as in other civil actions. 
Sec. 7. \\Then it appears that the sum demanded as damages, exceeds 

twenty dollars, or that the property in the beasts is in question, and their 
value exceeds twenty dollars, or that the title to real estate is in question, 
at the request of either party, the case shall be transferred to the supreme 
judicial or superior court, to be lhere disposed of like actions brought be
fore a trial justice, in which the title to real estate is brought in question; 
but the party requesting such transfer shall recognize in such reasonable 
sum, as the justice orders, to enter the action at the next term of said 
court, prosecute it with effect, and pay all int.ervening damages and costs. 

RIIPLEVIN OF GOODS. 

SEC. 8. ,,\Then goods, unlawfully taken or detained from the owner or 
person entitled to the possession thereof, or attached on mesne process, or 
taken on execution, are chlimed by any person other than the defendant 
in the suit, in which they are so attached or taken, such owner or person 
may' ca use them to be replevied. (b) 

(a) J7 Me., 189; 18 Me., 249; 281vle., 489. 
(b) 3 Me., 186; 4 :Me., 315; J2 Me., 261 ; IS Me., 246, 375; 19 Me., 

258, 285; 20 Me., 289; 32 Me., 323; 40 Ivle., 580; 56 :Me., 293, 558 ; 59 Me., 
I 14; 63 lVle., 465; 64 Me., 315; 65 Me., 564; 67 Me., 209; 103 Me., 136. 
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REPI,EVIN OF GOODS. 

SEC. 9. Actions of replevin of goods shall be brought in the county 
where they are detained. The action may be brought before any munic
ipal or police court or trial justice in said county, if the value of the 
goods does not exceed the amount to which the civil jurisdiction of such 
court or justice is limited. 

SEC. 10. Before serving the writ, the officer shall take from the plain
tiff, or some one in his behalf, a bond to the defendant, with sufficient 
sureties or (with) a surety company authorized to do business in this 
state, (as surety) in double the value of the goods to be replevied, con
ditioned as in the prescribed form of the writ, to be returned with the writ 
to the court from which the writ issued, for the use of the defendant, and 
new sureties or surety company may be required thereof as provided in 
section three. (a) 

SEC. II, If it appears that the defendant is entitled to a return of the 
goods, he shall have judgment and a writ of return accordingly, with 
damages for the taking and costs. If the plaintiff claims the property 
replevied as security for a debt, his claim shall be discharged by payment 
or tender thereof, with interest and costs; and judgment shall be for a 
return without costs, unless his title has become absolute by a legal fore
closure. (b) 

SEC. 12. If the goods, when replevied, had been taken in execution, Qr 
were under attachment, and judgment is afterwards rendered for the 
attaching creditor, and if, in either case, the service of the execution is 
delayed by the replevin, the damages 011 a judgment for a return shall 
not be less than at the rate of twelve per cent a year on the value of the 
goods while the service of the execution is so delayed. 

SEC. 13. All Slll11S recovered by an officer in an action of replevin on 
account of goods attached or taken in execution by him, or recovered in a 
suit upon the replevin bond, shall be applied: 

I. To pay the lawful fees and charges of the officer, and the reason
able expenses of the replevin suit, and of the action on the bond, so far 
as they are not reimbursed by the costs recovered. 

I J. To pay the creditor, at whose suit the goods were attached or 
taken on execution, the sum, if any, recovered by him in that suit, or 
what remains unpaid, with interest at the rate of twelve per cent a year 
for the time that the money was withheld from the creditor, or the service 
of his execution was dehyed by reason of the replevin. 

III. If the attaching creditor in such case does not recover judgment 
in his suit, or if any balance remains of the money so recovered by the 
officer, after paying the creditor his due, such balance or the whole 
amount, as the case may be, shall be applied as the surplus of the proceeds 
of sale should have been applied if such goods had been sold on execution, 

SEC. 14. All sums received by such creditor from the sale of goods 
attached or taken in execution, and afterwards returned; all SlU11S 

received for the value of any of such goods as are not returned; and all 
Sl1l11S recovered from the officer for insufficiency of the bond, shall be 
applied in discharge of the creditor's judgment; but all SlU11S received as 
interest or damages for delay of his execution, shall be retained to his 
own use, and not go in discharge of the judgment. 

SEC. IS. If it appp.ars that the goods were taken, attached or detained 
unlawfully, the plaintiff shall have judgment for his damag'es caused 
thereby; and for his costs. (c) 

(a) I I Me., 132; 16 :Me., 35; 20 Tvle., 97; 27 j'vle., 447; 28 Me., 25 1 ; 34 
Me., 88; 37 Me., 26; 39 Me., 517; 54 Me., 119; 63 Me., 464; 72 IvIe., 375; 
73 Me., 124; 86.Me., 220; 92 Me., 202; I06 IVIe., 525. 

(b) IS Me., 246, 375; 3 I Me., 298; 47 Me., 522 ; 53 ivIe., 316 ; 55 Me., 
364; 56 Me., 138; 58 Me., 478; 62 :Me., 361; 86 Me., 221. 

(c) 6 Me., 262; 12 Me., 54; IS Me., 21, 246; 20 Me., 88; 21 Me., 509; 
40 Me., 286; 56 Me., 173. 



R';PL';VIN OF GOODS. 

S.;C. 16. If the goods replevied had been attached, they shall, in case 
of judgment for a return, be held by the attachment until thirty days 
after judgment in the suit in which they were attached; and if such final 
judgment is rendered before the return of the goods, or if the goods when 
replevied had been seized on execution, they shall be held by the same 
attachment or seizure for thirty days after the return, liable to be taken 
and disposed of, as if they had not been replevied. 

S';c. 17. When the officer, in the service of the writ of return and 
restitution, is not able to find in his precinct the beast or other property 
directed to be returned in his precept, he shall certify that fact in his 
return; and the court whence it issued, upon notice, may grant a writ of 
reprisal, in the form prescribed by law, against the plaintiff in replevin, to 
take his goods or beasts, not exempt fr0111 attachment, of the full value, 
to be delivered to the defendant, to be held and disposed of by him accord
ing to law, until the plaintiff restores the beast or other property replevied 
by him. 

SEC. 18. The foregoing provisions shall not preclude the defendant 
from resorting to his remedy on the replevin bond, 01' to his remedy 
against the officer for insufficiency of the bond, to recover the value of 
the goods together with the damage or loss occasioned by the replevin 
thereof, notwithstanding he has endeavored to recover the same by the 
writs of return and of reprisal as aforesaid. (a) 

SEC. 19. No action shall be maintain ed against any surety in a 
replevin bond, unless the 'writ is served on him within one year after final 
judgment in replevin; or, if the action is not entered by the plaintiff, and 
the defendant does not obtain judgment upon a complaint, such writ 
against the surety may be served on him within one year after the end of 
the term at which the action of replevin ought to have been entered, and 
not afterwards. . 

(a) II Me., 69; 18 Me., 261; 21 Me., 509; 33 Me., 387; 46 Me., 410; 
53 Me., 425; 54 Me., 121; 55 Me., 364; 56 Me., 173; 69 Me., 446; 72 Me., 
477; 73 Me., 128, 386; 79 Me,. 452. 
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BAS'J'ARD CHILDREN. 

CHAPTER 100. 

BAS'J'ARD CH1J,DREN AND THEIR MAIN'fENANCE. 

SEC. I. vVhen a woman pregnant with a child, which, if born alive, 
may be a bastard, or who has been delivered of a bastard child, accuses 
any man of being the father thereof, before any justice of the peace, and 
requests a prosecution against him, such justice shall take her accusation 
and examination on oath, respecting the accused, and the time and place 
when and where the child was begotten, as correctly as they can be de
scribed, and such other circumstances as he deems useful in the discovery 
of the truth. (a) 

SEC. 2. He may issue his warrant for the apprehension of the accused, 
directed to the sheriff of any county in which the accused is supposed to 
reside, or to either of his deputies, or to a constable of any town in such 
county accompanied by such accusation and examination. 

S;.c. 3. vVhen the accused is brought before such or any other justice, 
he may be required to give bond to the complainant, with sufficient sure
ties, in such reasonable sum as the justice orders, conditioned for his 
appearance at the next term of the supreme judicial or superior coui·t for 
the county in which she resides, and for his abiding the order of the court 
thereon; and if he does not give it, he shall be committed to jail until he 
does. The cost of commitment and board of the accused while so in jail 
shall be paid by the county in which said j ail is situated. If he gives the 
required bond after said commitment, he shall be liberated upon the pay
ment of cost of cOl1imitment and board. (b) 

SEC. 4. If at such next or any subsequent term, the complainant is not 
delivered of her child, or is unable to attend court, or shows other good 
reason, the cause may be continued; and the bond shall remain in force 
until final judgment, unless the sureties of the accused surrender him in 
court at any time before final j utigment, which they may do, and there
upon they shall be discharged; and he shall be committed until a new 
bond is given. 

SEC. 5. Before proceeding to trial, the complainant must file a declara
tion, stating that she has been delivered of a bastard child begotten by the 
accused, and the time and place when and where it was begotten, with as 
much precision as the case admits; and that Leing put on the discovery 
of the truth during the time of her travail ,she accused the respondent of 
being the father of her child, and that she has been constant in such 
accusation. (c) 

SEC. 6. \iVhen the complainant has made said accusation; been exam
ined on oath as aforesaid; been put upon the discovery of the truth of 
such accusation at the time of her travail, and thereupon has accused the 
same man with being the father of the child of which she is about to be 
delivered; has continued constant in such accusation, and prosecutes him 
as the father of such child before such court; he shall be held to answer 
to such complaint; and she may be a witness in the trial. (d) 

(a) 8 Me., 164; 16 Me., 40; 36 "Me., 488; 39 iVle., 471; 64 Me., 373; 
66 Me., 271; 70 Me., 418; 81 Me., 65; 83 Me., 146; I05 Me., 411. 

(b) 21\1:e., r69: 3 TVle., 433; 19 Me., 41T; 26 Me., 380; 36 :Me., 488 ; 37 
Me., S48: 56 Me., 415; 66 Me., 271: 70 Me., 418; 76 jVIe., 249; 80 Me., 
361 ; 85 Me., 287. 

(c) I Me., 305; 6 Me., 461; 12 Me., 29; .17 Me., 548; 55 Me., 361; 56 
Me., 317: 70 Tvle., 416; 83 Me., 146; 92 Me., 126. 

(d) 8 Me., 164; 18 Me., 307, 374; 23 Me., 574; 33 Me., 481; 34 Me., 
2.18 ; 35 Me., 434; 39 Me., 471 ; 44 Me., 347; 56 Me., 317: 57 Me., 491 ; 64 
Me., 372; 67 Me., 246; 83 Me., 147; 92 Me., 125, 126. 



BASTARD CHILDRJ;;N. 

SEC. 7. If, on such issue, the jury finds the respondent not guilty, he 
shall be discharged; but if they find him guilty, or the facts in the dec
laration filed are admitted by default or on demurrer, he shall be adjudged 
the father of such child; stand charged with its maintenance, with the 
assistance of the mother, as the court orders; and shall be ordered to pay 
the complainant her costs of suit and for the expense of her delivery, 
lind of her nursing, medicine and medical attendance, during the period 
of her sickness and convalescence, and of the support of such child to the 
date of rendition of judgment; and shall give a bond, with sufficient 
sureties approved by the court, to the complainant to perform said order, 
and a bond, with sufficient sureties so approved, to the town liable for the 
maintenance of such child, and be committed until he gives them. The 
latter bond shall be deposited 'with the clerk of the court for the use of 
such town. If the respondent does not comply vvith that part of the 
order relative to payment of expenses and costs of suit, execution may 
issue therefor as in actions of tort. (a) 

SEC. 8. No woman, whose accusation and examination on oath have 
been taken by a justice of the peace at her request, shall make a settle
ment with the father, or give him any discharge to bar or affect such 
complaint, if objected to in writing by the overseers of the poor of the 
town interested in her support or the child's. (b) 

SEC. 9. A town prosecuting in behalf of the complainant, is liable to 
the respondent, if he prevails, for his costs of court, to be recovered in an 
action of the case; or the court may, on his motion, enter judgment 
against the town for such costs, and issue execution thereon. 

SEC. IO. vVhen the father of such bastard child has remained for 
ninety days in jail, without being able to comply with the order of court, 
he may be liberated by taking the poor debtor's oath, as persons committed 
on execution; but he shall give fifteen days' notice of his intention to do 
so, to the mother, if living, a1\d to the clerk of the town where the child 
has its legal settlement, if in the state. Th'e mother and said town may, 
after such liberation. recover of him by action of debt any sum of money, 
which ought to have been paid pursuant to the order of court. 

SEC. I I. vVhen the complainant dies before trial, her executor or 
administrator may prosecute her action to final judgment; and in case of 
judgment against the respondent, the bond for performance of the order 
of court, required by section seven, shall run to such executor or adminis
trator, who, after payment of the costs of prosecution, shall appropriate 
to the support of the child the money recovered of the respondent. 

(a) 2 Me., 170; 37 Me., 548; 61 Me., 406; 70 Me., 415;'72 Me., 255; 
80 Me., 357, 36I . 

(b) 18 Me., lSI; 61 Me., 406. 
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PERSONAL PROPERTy FORFEITED. 

CHAPTER 101. 

PERSONAL PROPERTy FORFEITED. I,oST GOODS AND STRAY BEASTS; 

PROCEEDINGS THEREoN. 

SEC. I. 'When personal property is forfeited for an offense, and no 
special mode is prescribed for recovering it, any person entitled to the 
whole or part thereof, may seize and keep it until final judgment, unless 
restored on the bond as herein provided. (a) 

SEC. 2. If the person claiming it for himself or another, gives bond to 
the party seizing, with sufficient surety, to pay the appraised value when 
it is decreed forfeited, it shall be restored to him. 

SEC. 3. The value shall be ascertained by the appraisement of three 
disinterested men mutually chosen by the parties; or if they cannot agree 
by a justice of the peace in the county. 

SEc. 4. If no person claims the property after such seizure, the party 
seizing shall cause an inventory and appraisement thereof to be made by 
three disinterested persons, under oath, appointed by a justice of the 
i>eace in the county; which shall be the rule for deciding in what court 
the libel shall be filed. 

SEc. 5. If the value of the property seized exceeds twenty dollars, the 
party seizing, within twenty days, shall file a libel in the clerk's office of 
the supreme judicial or superior court in the county where the offense 
was committed, stating the cause of seizure, and praying for a decree of 
forfeiture. The clerk shall thercupon make out a notice to all persons to 
appear at such court at the time appoil1ted, to show cause why such decree 
should not be passed, which notice shall be published in some newspaper 
printed in the county, if any, if not, in the state paper, at least fourteen 
days before the time of trial. 

SEC. 6. 'When there is a claimant, the court may order the party seiz
ing to give bond to him with sufficient surety for the safe keeping of the 
property seized, compliance with the decree of court for restoration, and 
the payment of costs and damages, if. not forfeited, and may hear and 
determine the cause by a jury, or without, if the parties agree, and may 
allow costs against the claimant; if there is no claimant, the court shall 
decree the forfeiture and disposal of the property according to law, and 
a sale and distribution of the proceeds, after deducting all proper charges. 

SEC. 7. If the libel is not supported, or is discontinued, the court shall 
decree a restoration of the property, with costs. If the jury or court 
finds the seizure without probable cause, reasonable damages shall be 
decreed for the claimant. 

SEC. 8. 'When the value of the property seized does not exceed twenty 
dollars, the Ebel shall be filed before a trial justice or municipal or police 
court, of the county where the offense was committed; and after notice 
as aforesaid has been posted at two or more public places in the county, 
seven days at least before the day of trial, such justice or the judge of 
such court shall try and decide the cause, and make such decree therein 
as law requires. 

SEC. 9. Either party may appeal to the next supreme judicial or supe
rior court in the county recognizing as in other cases of appeal; if the 
appeal is not prosecuted, the court, on complaint, may affirm the decree 
appealed from, with costs. 

(a) See c. 4, § 54; c. 29, § 20; c. 32, § 71 ; c. 44, §§ 23, 59; c. 45, 
§§ 2, 4, IS, 17, 20, 21, 25; c. 128, § 14· 



I,OST GOODS AND STRAY BEASTS. 

LOS!' GOODS AND STRAY BEASTS. 

SEC. ro. vVhoever finds lost money or goods of the value of three dol
lars or more, shall, if the owner is unknown, within seven days give 
notice thereof in writing to the clerk of the town where they are found 
and post a notification thereof in some public place in said town. If the 
value is ten dol!ars 01' more, the finder in addition to the notice to the 
town clerk and the notification to be i)osted as aforesaid, shall, within one 
month after finding, publish a notice thereof in some newspaper published 
in the town, if any, otherwise ill some newspaper published in the county. 

SEC. II. vVhoever takes up a stray beast shall, within seven days give 
notice thereof in writing, containing a description of its color, and its 
natural and artificial marks, to the clerk of the town where such beast is 
taken, and shall cause a notice thereof, containing a like description of 
the beast to be posted and, if such beast is of the value of ten dollars or 
more, published, in the manner provided in the preceding section; other
wise he shall not be entitled to compensation for any expenses which he 
may incur relative thereto. 

SEC. 12. Every finder of lost goods or stray beasts of the value of 
ten dollars 01' more, shal!, within two months after finding, and before 
using them to their disadvantage, procure a warrant from the town clerk 
or a justice of the peace, directed to two persons, appointed by said clerk 
01' justice, not interested except as inhabitants of the town, returnable at 
said clerk's office, within seven days from its date, to appraise said goods 
under oath. 

SEC. 13. If the owner of such lost money or goods appears within 
six months, and if the owner of such stray beasts appears within two 
1110nths after said notice to the town clerk, and gives reasonable evidence 
of his ownership to the finder, he shall have restitution of them or the 
value of the money 01' goods, paying all necessary charges and reason
able compensation to the finder for keeping, to be adj udged by a justice 
of the peace of the county, if the owner and finder cannot agree. 

SEC. 14. If no owner appears within six months, such money or lost 
goods shall belong to the finder, by paying one-half their value after 
deducting all riecessary charges, to the treasurer of said town; but if he 
neglects to pay it on demand, it may be recovei'ed in an action brought 
by said treasurer in the name of the tOWIl. 

SEC. IS. If the owner does not appear and prove his title to the beasts 
within said two months, the finder may sell them at public auction, first 
giving notice of such sale at least four days before the time of sale, in 
two public places in the town in which the beasts were taken up; and 
the proceeds of the sale after deducting all lawful charges, shall be 
deposited in the town treasury. 

SEC. 16. If such owner appears within six months after such notice 
is filed with the town clerk, and prove his title to the beasts, he shall, if 
they have not been sold, have restitution of the same, after paying the 
charges arising thereon as provided in section thirteen; and if the beasts 
have been sold, he shall be entitled to receive the money so deposited in 
the treasury from the proceeds of the sale. If no owner appears within 
six months, the beasts or the value or price thereof, after deducting said 
charges, shall, as prescribed in section fourteen be equally divided 
between the finder and the town. 

SEC. 17. If the finder of lost money or goods, of the value of three 
dollars or more, or if the person taking up such stray beast, neglects to 
give notice to the town clerk and to cause them to be advertised as herein 
provided, he forfeits to the owner the full value thereof, unless he deliv
ers or accounts therefor to the owner, in ·which case he shall forfeit not 
more than twenty dollars, half to the town, and half to the prosecutor. 
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lIAmtAS CORPUS. 

SE;C. 18. vVhoever takes away a beast held as a stray, without paying 
all lawful charges incurred in relation to the same, shall forfeit to the 
finder double the amount of said charges, not exceeding the value of the 
beast, and in addition thereto shall be liable for any trespass committed 
by him in so doing. 

SE;c. 19. Any person injured in his land by sheep, swine, horses, asses, 
mules, goats or neat cattle, in a common or general field, or in a close 
by itself, may recover his damages by taking up any of the beasts doing 
it, and giving the notice provided in section eleven, or in an action of 
trespass against the person owning or having possession of the beasts at 
the time of the damage, and there shall be a lien on said beasts, and they 
may be attached in such action and held to respond to the judgment as in' 
other cases, whether owned by' the defendant or only in his' possession. 
But if the beasts were lawfully on the adjoining lands, and escaped there
from in consequence of the neglect of the person suffering the damage to 
maintain his part of the partition fence, their owner shall not be liable 
therefor. (a) 

(a) 2 Me., 74, 409; 5 Me., 360; 13 Me., 376; 14 Me., 420; 15 Me., 241; 
29 Me., 286; 35 Me., 28; 48 Me., 375; 59 Me., 456; 63 Me., 89, 155; 86 
Me., 342. 

OHAPTER 102. 

HAHE;AS CORPUS. 

SE;C. 1. Every person unlawfully deprived of his personal liberty by 
the act of another, except in the cases hereiilafter mentioned, shall of 
right have a writ of habeas corpus according to the provisions herein 
contained. (a) 

SE;C. 2. A minor enlisted within the state into the army or navy of the 
United States, without the written consent of his parent, guardian or 
master, shall have all the benefits of this chapter on the application of 
himself, parent, guardian or master. 

Sec. 3. The parent, master or guardian of any minor, imprisoned or' 
restrained of his liberty, shall be entitled to the writ of habeas corpus for 
him, if he would be entitled to it on his own application. 

SE;c. 4. The supreme judicial court, or either of the superior courts, 
or any of the justices thereof, on application of any person, may issue 
the writ of habeas corpus to bring before them any party alleged to be 
imprisoned or restrained of his liberty, who would be entitled to it on his 
own application, ,,,hen frpm any cause he is incapable of making it. 

SE;c. 5. The following persons shall not of right have such writ: 
I. Persons committed to and confined in prison for treason, felony or 

suspicion thereof, or as accessories before the fact to a felony, when the 
same is plainly and specially expressed in the warrant of commitment. 

II. Persons convicted, or in execution upon legal process, criminal or 
civil. 

III. Persons committed on mesne process on any civil action, on which 
they are liable to be arrested and imprisoned. 

(a) 48 Me .. 127; 72 Me., 202; I04 Me., 81; IIO Me., 77. 



HABEAS CORPUS. 

SEC. 6. Application for such writ by any person shall be made to the 
supreme judicial or superior court in the county where the restraint 
exists, if in session; if not, to a justice thereof; and when issued by the 
court, it shall be returnable thereto; but if the court is adjourned without 
day or for more than seven days, it may be returned before a justice 
thereof, and be heard and determined by him. , 

SEC;. 7. vVhen awarded by a justice of the supreme judicial court, it 
may issue, under his hand and seal, or upon his order from any clerk's 
office in vacation, as if issued by the court, and run throughout the state, 
and may be returnable before the court, or before himself, or any other 
justice thereof, and shall be entered upon the docket of the court in the 
county where returnable, and the judgment shall there be recorded by the 
clerk. vVhen awarded by a judge of a superior court, it may issue, and 
shall be entered and the judgment recor'ded in like manner. 
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copy of the precept by which the person is so restrained, attested by the -when thc 
wrll. shall 

officer holding it; and if, on inspection, it appears to the court or justice, not issue. 

that such person is thereby lawfully imprisoned or restrained of his 
liberty, a writ shall not be granted; unless from examination of the whole 
case, the court ot justice is of opinion that it ought to issue. 

SEC. 9. If it appears that he is imprisoned on mesne process for want 
of bail, and the court or justice thinks that excessive bail is demanded, 
reasonable bail shall be fixed, and on giving it to the plaintiff, he shall be 
discharged. 

SEC. ro. If the prison keeper or other officer having the custody of 
such person refuses or unreasonably delays to deliver to the applicant an 
attested copy of the precept by which he restrains him, on demand there
for, the court or justice, on proof of such demand and refusal, shall forth
with issue the writ as prayed for. 

SEC. II. 'V'hen snch writ is issned on an application in behalf of any 
person described in section five, it shall be substantially as follows: 

"STATE OF MAINE, 

C---, SS. 1'0 A. E., of ---; 
[L. s.] Greeting. 

'vVe command you, that you have the body of C. D., in our prison, at 
---, under your custody," (or by yon imprisoned and restrained of his 
liberty, as the case may be,) "as it is said, together with the day and 
cause of his taking and detaining, by whatever name he is called or 
charged, before our snpreme judicial" (or superior) "court, held at 
---, within and for the county of ---, immediately after the 
receipt of this writ, to do and receive what our said court shall then and 
there consider concerning him in this behalf,. and have you there this 
writ. 

'vVitness --- ---, Esquire, our ---, at -----, this ---
day of ---, in the year 19-. 

--- ---, Clerk." 
The like form shall be used by any justice of said court, changing what 

should be changed, when such writ is awarded by him. 
SEC. I2. 'V'hen such writ is offered to the officer to whom it IS 

directed, he shall receive it; on payment or tender of such sum as the 
court or justice thereof directs, he shall make due return thereof within 
three days if the place of return is within twenty miles of the place of 
imprisonment; if over twenty, and less than one hundred miles, within 
seven days; and if more than one hundred miles, within fourteen days; 
but if such writ was issued against such officer, on his refusal or neglect 

-proviso. 

Proceedings, 
if excessive 
bail is 
demanded. 
R. S., c. 101, § n. 
61 Me" 419, 

If officer 
refuses a 
copy of 
precept, 'vrit 
shall issue, 
R. S" c. 101, § 1U, 

Fornl of \vrit 
in cases 
mentioned in 
section five. 
R, S" c, 101, § 11. 

Time of serv
ice, return 
and tender. 
of fees. 
R. S" c, 101, § 12, 



1034 

CHAP. 102. 

Officer, when 
he makes 
return, shall 
bring the body 
of person 
restrained. 
R. S., c. 101, § 10. 
-proceed-
ings, if per
son is sick, 
and cannot 
be brought. 

Examination 
of the causes 
of restraint. 
R. S., c. 101, § 14. 
101 Me., 401. 
Persons 
interested, 
must be noti
fied, before 
prisoner is 
discharged. 
n.. S., c. 101, § 15. 

Proceedings 
in court. 
R. S., c. 101, § 16. 
-if no legal 
cause for im
prisonment, 
court shall 
discharge. 
--exeeption. 

Party 
detained for 
any bailable 
offense, shall 
be admitted 
to bail, and 
how. 
R. S., c. 101, § 1'{. 
95 Me., 453. 

Form of writ, 
if the re
straint is 
not by an 
officer. 
R. S" c,101, § 18, 
110 Me" 81. 

By whom 
to be issued, 
and whare to 
be served. 
R. S., c. 101, § 1U. 

HABEAS CORPUS. 

to deliver, on demand, to the applicant a copy of the precept by which he 
restrained the person of his liberty, in whose behalf application was 
made, then the officer shall obey the writ without payment or tender of 
expenses. 

SEC. 13. The person making the return, shall, at the same time, bring 
the body of the party, as commanded in the writ, if -in his custody or 
power or under his restraint, unless prevented by sickness or in/:irmity 
of such party; and in such case that fact shall be stated in the return; and 
if proved to the satisfaction of the court or justice, a justice of the court 
may proceed to the place where the party is confined and there make his 
examination, or may adjourn it to another time, or make such other order 
in the case as law and justice require. 

SEC. 14, On return of the writ, the court or justice, without delay, 
shall proceed to examine the causes of imprisonment or restraint; and 
may adjourn such .examination from time to time. 

SEC. IS. 'When it appears that the party is detained on any process, 
under which any other person has an interest in continuing such impris
onment or restraint, the party shall not be discharged until notice has 
been given to such other person or his attorney, if within the state or 
within thirty miles of the place of examination, to appear and object; if 
he sees cause; and if imprisoned on any criminal accusation, he shall not 
be discharged until sufficient notice has been given to the attorney gen
eral, or other attorney for the state, that he may appear and object, if he 
thinks fit. 

SEC. 16. The party imprisoned or restrained may deny allegations of 
fact in the return or statement, and may allege other material facts; and 
the court or justice may, in a summary way, examine the cause of impris
onment or restraint; hear evidence produced on either side, and if no 
legal cause is shown for such imprisonment or restraint, the court or jus
tice shall discharge him; except as provided in section nine. (a) 

SEC. 17. If the party is imprisoned and detained for a bailable offense, 
he shall be admitted to bail, if sufficient bail is offered; and if not, he 
shall be remanded, with an order of the court or justice, expressing the 
511111 in which he shall be held to bail, and the court at which he shall be 
bound to appear; and a justice of the peace may, at any time before the 
sitting of the court, bail the party pursuant to such order. 

SItc. 18. In cases of imprisonment or restraint of personal liberty by 
any person not a sheriff, deputy sheriff, coroner, constable, jailer, or 
marshal, deputy marsha), or other officer of the courts of the United 
States, the writ shall be in the following form, viz: 

"STATE OF MAINE. 

[L. s.] To the sheriffs of our several counties and their respective 
deputies, Greeting. 

'vVe command you, that you take the body of C. D., of ---, impris
oned and restrained of his liberty, as it is said, by A. B., of ---. , and 
have him before our supreme judicial" (or superior) "court, held at 
---, within and for our county of ---, immediately after receipt of 
this writ, to do and receive what our court shall then and there consider 
concerning him in this behalf; and suml110n the said A. B. then and there 
to appear before our said court, to show cause for taking and detaining 
said C. D., and have you there this writ with your doings thereon. 

'vVitness, --- ---, Esquire, our ---; at ---, this --- day 
of ---, in the year 19-. --- ---, Clerk." 

SEC. 19. Such writ may be issued by the supreme judicial or superior 
court, sitting in any county in which the person in whose behalf applica-

(a) 6 Me., 466; 32 Me., 441; 36 Me., 428; 47 Me., 86; 101 Me., 401. 
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tion is made, is restrained, or by any justice thereof, the form to be varied 
so far as necessary, when issued by a justice of the court; and may be 
served in any county in the state. 

SEC. 20. The person having custody of the prisoner may be designated 
by the name of his office, if he has any, or by his own name; or if both 
are unknown or uncertain, he may be described by an assumed name; 
and anyone served with the writ, shall be deemed the person thereby 
intended. 

SIlc. 21. The person restrained shall be designated by his name, if 
known; if unknown or uncertain, in any other way, so as to make known 
who is intended. 

SIlc. 22. In cases under section eleven, the person who makes the 
return, and in cases under section eighteen, the person in whose custody 
the prisoner is found, shall. state in writing. to the court or justice before 
whom the process is returned, plainly and unequivocally,-

I. vVhether he has or has not the party in his custody or power, or 
under restraint; 

II. If he has, he shall state, at large, the authority and true and whole 
cause of such imprisonment or restraint, upon which the party is 
detained; and, 

III. If he has had the party in his custody or power or under his 
restraint, and has transferred him to another, he shall state particularly 
to whom, at what time, for what cause, and by what authority, such 
transfer was made. -

SEC. 23. Such return or statement shall be signed and sworn to by the 
person making it, unless he is a sworn public officer, and makes and signs 
his return in his official capacity. 

SEC. 24. The party may be bailed to appear from day to day, until 
judgment is rendered; or remanded, or committed to the sheriff, or placed 
in custody, as the case requires. 

SIlc. 25. If an officer refuses or neglects, for four hours, to deliver 
a true and attested copy of the warrant or process, by which he detains a 
prisoner, to any person who demands it and tenders the fees therefor, he 
forfeits to such prisoner two hundred dollars. 

SEC. 26. If any person or officer, to whom ·such writ is directed, 
refuses to receive it, or neglects to obey and execute it, as hereby 
required, and no sufficient cause is shown therefor, he forfeits to the 
aggrieved party four hundred dollars; and the court or justice, before 
whom the writ was returnable, shall proceed forthwith by attachment as 
for a contempt, to compel obedience to the writ, and to punish for the 
contempt. 

SBc. 27. If such attachment is issued against a sheriff or his deputy, 
it may be directed to a coroner, or any other person therein designated, 
who shall thereby have power to execute it; and the sheriff or his deputy 
may be committed to j ail on such process in any county but his own. 

SEC. 28. If the person to whom the writ is directed refuses to obey 
and execute it, the court or justice may issue a precept to any officer or 
other person therein named, commanding him to bring the person for 
whose benefit the writ was issued before such court or justice; and the 
prisoner shall thereupon be discharged, bailed, or remanded as if brought 
in on habeas corpus. 

SEC. 29. No person, enlarged by habeas corpus, shall be again impris
oned or restrained for ~he same cause, unless indicted therefor, convicted 
thereof, or committed for want of bail; or unless, after a discharge for 
defect of proof, or some material defect in the commitment in a criminal 
case, he is arrested on sufficient proof, and committed by legal process 
for the same offense. 

SEC. 30. A person ordered to be committed to prison on a criminal 
charge, shall be carried to such prison, as soon as may be, and shall not 
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HABEAS CORPUS. 

be delivered from one officer to another except for easy and speedy con
veyance; nor removed without his consent from one county to another, 
unless by habeas corpus; and if anyone, having in his custody or under 
his power a person entitled to a writ of habeas corpus, whether issued or 
not, transfers him to the custody of another, or changes his place of 
confinement, with intent to elude the service of such writ, he forfeits four 
hundred dollars to the party aggrieved. 

SEC. 31. No penalty, established by this chapter, shall bar any action 
at common law for damages for false imprisonment. 

SEC. 32. vVhen a person is unlawfully carried out of the state or is 
imprisoned in a secret place, any other person may appear for him in an 
action therefor in his name, who shall stipulate for the payment of costs 
as the court orders. 

SEC. 33. Nothing in this chapter shall restrain the supreme judicial or 
either of the superior courts in term time, or any justice thereof in vaca
tion, from bailing a person for any offense, when the circumstances of 
the case require it; except persons comp1itted by the governor and coun
cil, senate or house of representatives, for causes mentioned in the con
stitution. 

SEC. 34. The supreme judicial court sitting in each county shall 
appoint fro111 the number of justices of the peace resident in the county, 
one or more bail commissioners, who shall hold office during the pleasure 
of the court. 

SEC. 35. vVhen a person is confined in a jail for a bailable offense, or 
for not finding sureties on a recognizance, except when a verdict of guilty 
has been rendered against him for an offense punishable in the state 
prison, (and except when such person is committed pending decision on 
report or exceptions as provided in section twenty-seven of chapter one 
hundred and thirty-five,) any such commissioner, on application, may in
quire into the case and admit him to bail, and exercise the same power as 
any justice of the supreme judicial or superior court can; and may issue 
a writ of habeas corpus, and cause such person to be brought before him 
for this purpose, and may take such recognizance. And such bail com
missioner shall. recei ve not exceeding the sum of five dollars in each case 
11l which bail is so taken, the same to be paid by the person so admitted to 
bail; but the person admitted to hail shall not be required to pay any other 
fees or charges to any officer for services connected with the giving of 
such bail. 

Note. In VIew of the broad construction which may be placed upon the 
lang'uag-e of § 35, the commissioner sUg'g'ests that the section be amended in 
accordance with the opinion in 85 Me., 544. 

SEC. 36. Any person under arrest on criminal process for a bailable 
offense, may, before commitment to jail, if he so rec:luests, be taken by the 
officer having him in charge, before snch commissioner, who may inquire 
into the case and admit him to bail. And any person arrested on the 
Lord's Day, or on the afternoon or evening preceding, for a bailable 
offense, may be admitted to bail on that day by such commissioner. No 
bail commissioner shall appear before any court or jItstice of the, pea.ce 
(tribunal) as attorney or adviser of any party by him bailed, in any case 
in which he has acted as such bail commissioner. 

SEC. 37. A court may issue a writ of habeas corpus, when necessary, 
to bring before it a prisoner for trial in a cause pending in such court, 
or to testify as a witness, when his personal attendance is deemed neces
sary for the attainment of justice. 

SEC. 38. vVhen an insane persoll is arrested or imprisoned on mesne 
process or execution in a civil suit, a justice of the supreme judicial or 
superior court, or judge of probate within his county, on application, may 
inquire into the case; issue a writ of habeas corpus; cause such person 
to be brought before him for examination; and after notice to the cred-



AUDITA QU:ttR:ttLA. 

itor or his attorney, if either is living in the state, and a hearing, if it is 
proved to the satisfaction of said justice or judge that the person is 
insane, he may discharge him from arrest or imprisonment; and the 
creditor may make a new arrest, on the same demand, when the debtor 
becomes of sound mind. But if he is arrested on the same demand a 
second time, before he becomes of sound mind, and is again discharged 
for that reason, he is forever after exempt from arrest therefor. 

CHAPTER 103. 

WRIT OF AUDITA Qu:ttR:ttr,A. 
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S:ttc. I. The writ of audita querela may 
a writ of attachment or summons; and shall 
indorsed, as other writs. 

be sued out in the form of Form of writ. 

J I d · Itt d d R. S., c. 102, § 1. )e sea e , signee, es e an 

SEC. 2. ''''Then brought to prevent, set aside, or annul proceedings on 
a judgment or execution, it sha1l be sued out of the court in which j udg
ment was rendered, but in all other cases it sha1l be sued in the county 
and court having jurisdiction of the case according to the provisions of 
law as to personal actions. 

S:ttc. 3. If the defendant does not appear, after being duly served with 
process, he shall be defaulted; but if he does, a trial shall be had as in 
other actions. 

S:ttc. 4. The complainant may declare in his writ for any special dam
ages that he has suffered by the service of such execution; and on proof, 
he shall have judgment and execution for such damages, instead of recov
ering therefor in a subsequent suit. 

SEC. 5. The defendant may plead the general issue of not guilty, with 
or without a brief statement, or any special matter in bar; and exceptions 
may be alleged to the rulings, instructions and opinion of the court, as 
in civil actions. 

S:ttc. 6. vVhen the complainant is in prison on execution, the court 
before which such action is brought may admit him to bail, to be approved 
by the court; the bond shall be conditioned, that if final judgment is 
rendered for the respondent, the complainant, within thirty days there
a fter, shall surrender himself to the j ail keeper to be detained on the 
execution, or within that time satisfy it and such final judgment as the 
respondent recovers. 

S:ttc. 7. If the complainant surrenders himself to jail, he shall be in 
lawful custody on such execution, and shall be there detained until dis
charged according to law. 
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WRIT FOR REPLEVYING A pERSON. 

CHAPTER 104. 
WRIT FOR REpLEVYING A pERSON. 

SEC. 1. If any person is imprisoned, restrained of his liberty, or held 
in duress, unless by a lavvful writ, warrant or other process, civil or 
criminal, he may have the writ for replevying the person, on application 
made by himself or anyone in his behalf, to any justice of the supreme 
judicial, or either of the superior courts, in term time or vacation, at the 
discretion of such justice ~nd not otherwise. (a) 

SEc. 2. The writ shall issue from and be returnable to such court in 
th~ county where the plaintiff is confined, and be directed to a proper 
officer, and served, as soon as may be, fourteen days at least before the 
return day. 

SEC. 3. The form of the writ shall be as 'follows: 

"STATE OF MAINE. 

[r,. s.] S---, 5S. To the sheriff of our county of S---, or his 
deputy, Greeting. 

'vVe command you, that without delay you cause to be replevied, C. D., 
who, as it is said, is taken and detained ina place called N., in our said 
county of S---,by the duress of G. H., that he may appeal' at our 
supreme judicial" (or superior) "court, next to be held at ---, within 
and for the county of S---, on the --- day of --- next, then 
and there in our said court to demand right and justice against said G. H. 
for the duress and imprisonment aforesaid, and to prosecute his replevin, 
as the law directs; provided that the said C. D.," (the plaintiff,) "before 
his deliverance, gives bond to the defendant, in such sum as you judge 
reasonable, with two sufficient sureties, with condition to appear at said 
court to prosecute his replevin against the defendant, and to have his 
body there to be redelivered, if thereto ordered by the court, and to pay 
all such damages and costs as are awarded against him; and if the plain
tiff is delivered by you at a day before the sitting of said court, you shall 
summon the defendant to appear at said court. 

liVitness J. S., Esquire, om ---, at ---, the --- day of ---, 
in the year of our Lord nineteen hundred and ---. L. M., Clerk." 

SEC. 4. No person shall be delivered by such writ until a bond is given 
by the plaintiff or person suing in his behalf, to be returned to the court 
with the writ, for the sufficiency of which the officer shall be answerable, 
as in case of bail in civil actions. 

SEC. 5. If the plaintiff maintains his action, he shall be discharged and 
recover his costs; but if not, the defendant shall recover his costs and 
such damages as the jury assess; or if the defendant is defaulted, or the 
parties consent, the court may assess th e damages. 

SEC. 6. If it appears that the defendant is bail for the plaintiff, 01' 

that, as his child, ward, apprentice or otherwise, he is entitled to his cus
tody, he shall have judgment for a redelivery of his body, to be held or 
disposed of according to law. 

SEC. 7. If it appears that the defendant has eloigned the plaintiff's 
body, so that the officer cannot deliver him, the court, on motion, shall 
issue a writ of reprisal to take the defendant's body and him safely keep, 
so that he may be at the next term of the court, to traverse the return of 
said writ for replevying the plaintiff; and he may be enlarged by giving 

(a) 13 Me., 4II; 32 Ivle., 563; 34 Me., r30 ; 35 Me., 271; 37 Me., 132 ; 
48 :Me., 127; 49 Me., 18. 
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bail for his appearance at court, with two sufficient sureties, in such sum 
as the officer reqtiires. 

SEc. 8. The defendant may traverse the return on the writ for 
replevying the plaintiff; and if it appears that he is not guilty of eloigning 
the plaintiff, he shall be discharged and recover costs; but if he does not 
traverse it, or if, on such traverse, it appears that the defendant did eloign 
rhe plaintiff, an alias writ of reprisal shall issue, substantially in the form 
heretofore established and used in the state, on which he shall be com
mitted to jail to remain irrepleviable, until he produces the body of the 
plaintiff or proves his death. He may suggest the plaintiff's death, and 
the court shall impanel a jury to try the fact at the defendant's expense; 
and if the death is proved, he shall be discharged. 

SEC. 9. If the defendant, after the return of eloignment, produces the 
body of the plaintiff in court, the court shall deliver him fro111 imprison
ment, upon his giving the defendant such bond as hereinbefore directed 
to be taken by the officer, when the plaintiff is delivered by him.: and for 
want thereof, he shall he committed to abide the judgment on the wrir 
for replevying the plaintiff; and, in either case, the suit shall be tried as 
aforesaid. 

CHAPTER 105. 

WRI'rS OF ERROR, CERTIORARI, ?I'1ANDAlIIUS AND QUo WARRANTo. 

WRI'I'S OF ERROR. 

SEC. r. vVrits of error in civil cases may issue out of the supreme 
judicial court in vacation or term time, returnable to the same court. (a,) 

SEC. 2. No writ of error shall stay or supersede execution in any civil 
action, unless the plaintiff in error, or some person in his behalf, gives 
bond to the defendant, conditioned, that the plaintiff shall prosecute his 
suit with effect, and satisfy the judgment rendered therein, in such sum 
and with such sureties as a justice of the court, or the clerk from whose 
office the writ issued, a·pproves, accor.ding to the rules of court. 

SEC. 3. vVhen the bond is given, the filing of it in the clerk's office 
for the defendant's use is a delivery thereof; no execution shall be issued 
on the j urlgment complained of, while such Sllit is pending; and if exe
cution has already issued, the clerk shall make a certificate of the issue 
of the vvrit and filing of the bond; and after notice thereof to the ofllcer 
holding the execution, further proceedings thereon shall be stayed. 

SEC. 4. The prevailing party in snch writ in a civil action shall be 
entitled to costs; and if the judgment is affirmed, the defendant in error 
shall be entitled to not less than six, nor more than twelve per cent a year 
on the amount of. his former judgment, as damages for his delav, and the 
court may allow him double costs, ( b ) . 

(a) 16 Me., 82; 19 JI,tIe., 220; 23 Me., 253; 24 Me., 438; 26 Me., 420: 28 
Me., 237; 29 Me., 360; 30 Me., 199, 423; 31 Me., 59, 420; 32 Me., 187; 
33 Me., 251, 266, 35 1, 368, 51I; 36 Me., 200; 59 Me., 149; 60 Me, 521; 64 
Me., 204. 

(b) 121vIe., 459; 14 Me., 196; 72 1Te., 260. 
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WRI'l'S OF ltRROR. 

Sltc. 5. vVhen a debtor's property has been sold on an execution, and 
the judgment on which it was issued is afterwards reversed on writ of 
error, the ti tIe of the purchaser is not affected thereby; but the defendant 
in the original suit may maintain an action of assumpsit against the orig
inal plaintiff for so much of said judgment as is satisfied. But the levy 
of an execution upon real estate is void, when the original judgment upon 
which it issued, is reversed by writ of error, brought within a year there
after; and a copy of the final judgment duly certified by lthe clerk of 
courts in the county where such judgment is rendered, shall be recorded 
within thirty days from the rendition thereof, in the registry of deeds 
where such levy is recorded. 

Sltc. 6. vVhen there were several defendants in the original judgment, 
either may bring a writ of error in the name of all, on furnishing to each 
co-defendant requiring it, such security against all liabilities arising 
therefrom, as the court deems reasonable; and at any stage of the pro
ceedings, the court shall, on motion of any such co-defendant, i"equire 
such security. 

SEC. 7. The writ of error may be a scire facias issued substantially 
as follows, without any assignment of errors, or other preliminary pro
ceedings: 

"STATE OF MAINE. 

[I,. s.] ---, ss. To the sheriff, &c. Greeting: 
V! e command you, that you make known unto --- ---, of ---, 

to appear, if he sees cause, before our supreme judicial court, to be held 
at ---, within and for our said county of --, on the -- day of -
next, to answer to -- --, of --, in a plea of error, whereas the 
said --- --- alleges that in the process, proceedings and judgment 
had before ---, at ---, on the --- day of ---, A. D., 19-, 
wherein said --- --- was plaintiff, and said --- ---, defend
ant, there OCCUlTed the errors hereinafter specified, by which the present 
plaintiff was injured, and for which he therefore seeks that said judgment 
may be reversed, recallf'd or corrected, as law and justice require; that 
is to say, the following errors: --- ---. 

Hereof fail not, and have you there this writ with your doings thereon. 
\~ritness, --- ---, Esq., our ---, at --, the -- day of ---, 

A. D. 19-. 
-, -- ---, Clerk." 

SEC. 8. The scire facias shall specify the errors of fact and law, upon 
which the plaintiff relies; and a transcript of the record, process and 
proceedings, attested by the clerk of the court or trial justice rendering 
the judgment, without further authentication, or the introduction of the 
record, is competent evidence in snch trial; and in case of mistake in the 
transcript, ,the court may grant leave to amend. (a) 

;:lEe. 9. The proceedings upon writs of error, not herein provided for, 
shall be according to the common law as modified by the practice and 
usage in the state, and the general rules of court. 

SEC. 10. No writ of error shall be sustained, unless brought within 
six years after the entering up of the judgment sought to be reversed or 
avoided; but if the person entitled to such writ is a minor, insane, impris
oned, or not in the United States, when becoming so entitled, then he, 
his heirs, executol'S or administrators, may sue out the writ within five 
years after the removal of such disability. 

( a) 30 j\tIe., 199; 35 Me., 99; 42 Me., 57!; 43 :rvle., 345; 44 Me., 89; 48 

Me., 265; 78 Me., 91, II2; 85 Me., 370; 92 Me., 391. 



WRITS OF C';R'l'IORARI AND MANDAMUS. 

WRITS OF ERROR IN CRnIIN AT, CASES. 

S.;C. II. No writ of error upon a judgment for an offense punishable 
by imprisonment for life shall issue, unless allowed by one of the justices 
of the supreme judicial court, after notice to the attorney general or 
other attorney for the state. 

SEC. 12. "Writs of error shall issue of course upon all other judgments 
in criminal cases, but not to stay or delay execution of sentence or j udg
ment, unless allowed by a justice of the supreme judicial court, with an 
express order to stay all proceedings thereon; and in that case the justice 
may make such order as the case requires, for the custody of th'e plaintiff 
in error or for letting him to bail; or, upon a writ of habeas corpus, if 
entitled thereto, he may procure his enlargement by giving bail. 

WRI'J'S OF CERTIORARI. 

SEC. 13. All writs of certiorari, to correct errors in proceedings not 
according to the course of the common law, shall be issued fro111 the 
supreme judicial court according to the practice heretofore established, 
subject to such further regulations, as are made, from time to time, by 
such court. (a) 

SEc. 14. "When the proceedings of any tribunal are brought up by a 
writ of certiorari, the court may quash or affirm such proceedings, or 
enter such judgment as the court below should have rendered, or may 
make such order, judgment or decree in the premises as law and justice 
may require. 

SEC. IS. Upon every application for certiorari, and on the final adjudi
cation thereof, the court may award costs against any party, who appears 
and undertakes to maintain or obj ect to the proceedings. (b) 

SEC. 16. No application for a writ of certiorari shall be sustained. 
unless made within six years next after the proceedings complained of, 
or within five years from the removal of such disabilities as are described 
in section ten. 

wRI'rs OF i\IANDAMUS. 

SEC. 17. A petltlOll for a writ of mandamus may be presented to a 
justice of the supreme judicial court in any county in term time or vaca
tion; who may, upon notice to all parties, hear and determine the same, or 
may reserve questions of law arising thereon, upon exceptions or other
wise, for the determination of the full court, which may hear and deter
mine the same as hereinafter provided; but in all cases v\~here exceptions 
are alleged to any rulings, findings or decrees made upon such petition, 
the case shall be proceeded with as if no exceptions had been taken, until 
a decision shall be had and the peremptory writ shall have been ordered, 
so that the overruling of such except"ions would finally dispose of the 
case, which shall then be certified to the chief justice of said court as 
provided in the following section. If on StIch hearing such writ is 
ordered, it may be issUed from the clerk's office in any county and be 
made returnable as the court directs. 

(a) 8 ]'vle., 293; 19 Me., 48, 343; 23 IVle., J J, 5J 3; 25 Ivle., 73; 26 Me., 
356; 28 Me., 123; 29 J'vle., 290; 30 Me., 24, 271, 305, 352; 31 Me., 509, 580; 
32 Me., 452 ; 33 Me., 238, 261; 35 lvle., 378; 36 Me., 76; 37 Me., 562 ; 39 
Me., 53, 356; 42 Me., 400; 43 Me., 258 ; 49 IVle., I45, 418; 51 Me., IIO; 56 
Me., 186; 60 Me., 268, 538; 62 Me., 366; 63 Me., 314, 550; 65 Me., I6I; 67 
Me., 43, 433, 434; 68 Me., 226, 552 ; 77 Me., 243; 79 Me., 269. 

(b) 67 Me., 435; 72 Me., 18; 85 Me., 309; 109 Me., 167. 
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WRITS OF MANDAMUS. QUO WARRAN'l'O. 

SEC. 18. vVhen a writ of mandamus issues, the person required to 
make return thereto shall make his return to the first writ, and the per
son suing the writ may by an ansvver traverse any material facts con
tained in such return, or may demur. If the party suing the writ main-

. tains the issue on his part, his damages shall be assessed, and a judgment 
rendered that he recover the same with costs, and that a peremptory writ 
of mandamus be granted; otherwise the party making the retnrn shall 
recover costs. No action shall be maintained for a false return to a writ 
of mandamus. After judgment and decree that the peremptory writ be 
granted, the justice of said conrt before whom the proceedings are pend
ing, shall forthwith certify to the chief justice for decision, all exceptions 
which may be filed and allowed to any rulings, findings or decrees made 
at any stage of the proceedings. The excepting party shall, within fifteen 
ciays thereafter, forward to the chief justice his written argmilent upon 
such exceptions and shall, within said fifteen days, furnish the adverse 
party, or his attorney, with a copy of such argument; the adverse party 
shall, within fifteen days after receipt of such copy forward to the chief 
justice his written argument in reply; and thereupon the justices of said 
court shall consider sait! cause immediately, and decide thereon and 
transmit their decision to the clerk of the court where the petition is 
pending, and final judgment shall be entered accordingly. If the judg
ment is in favor of the petitioner, the peremptory writ of mandamus shall 
thereupon be issued. 

SEC. 19. The court may make rules, on a petition for the writ or upon 
and after the issuing of the first writ, calling upon any person having or 
claiming a right or interest in the. subject matter, other than the party to 
whom the writ is prayed to be or has been directed, to show cause against 
the issuing thereof. If such person appears, he shall be heard in such 
manner as the court may direct, and in proper cases he may be allowed 
(0 frame and sign the return to the first writ, and to stand as the real 
party in the proceedings. 

SEC. 20. If such third person is admitted, the proceedings shall not 
abate or be discontinued by the death, resignation or removal from office 
by lapse of time or otherwise, of the person to whom the writ was 
directed, and any peremptory writ shall be directed to his successor. 

QUo WARRAN'ro. 

SEC. 21. Petitions, inhrmations and other processes in quo warranto 
proceedings may be made returnable before the supreme judicial court, in 
term time or in vacation, as and when the court may order, and by like 
order the cause'may be heard in vacation if the justice hearing the same 
shall determine that justice so requires. 

SEC. 22. When in quo warranto proceedings the title to office in a 
private corporation is involved, the petition or information may be 
brought in the name of the interested party amI the attorney general need 
not be a party thereto. 



ACtIONS OF DowER. 

CHAPTER 106. 
AC'fIONS OF DowER. 

SE;C. 1. When a woman is entitled to dower, and it is not lawfully 
set out to her by the heir or tenant of the freehold, she may recover it by 
a writ of dower as herein provided. 

SEC. 2. She must demand her dower of the person who is, at the time, 
seized of the freehold, if in the state, otherwise, of the tenant in posses
sion, and shall not commence her action of dower before one month, nor 
after one year, fro111 the time of demand; but she may make a new 
demand and commence an action thereon, if an action is not brought 
within one year after the first demand. (a) 

SE;c. 3. When a corporation is the tenant of the freehold, she must 
demand her dower in writing of any officer thereof, on whom a writ in a 
civil action against it may be served; and' the time between the demand 
and the suit shal! be sixty days; but a second demand may be made as 
aforesaid. 

SEC. 4. The defendant may plead in abatement, but not in bar, that 
he is not tenant of the' freehold. 

SEC. 5. If the demandant recovers judgment for her dower, she may, 
at the same time, recover damages for its detention to the time when the 
action was commenced, and subsequent damages, in a separate 
action. (b) 

SEC. 6.' The action shall be hrought against the person who is at the 
time tenant of the freehold; but if he is not the person of whom demand 
was made, he shall be liable for damages only for the time that he held 
the possession; and if the demandant recovers her dower and damages, she 
may afterwards maintain an action 011' the case against the prior tenant 
of whom her demand was made, for the rents and profits while he held 
the premises afte'r the demand. 

SEC. 7. If the demandant dies during the pendency of an action of 
dower, her executor or administrator may p1"osecute the action to final 
judgment, and recover therein the damages to which she would be 
entitled, up to the time of her decease. He may commence an action, or 
prosecute one commenced by her under the preceding section, and recover 
the damages to which she would be entitled, if <)ny. 

SE;c. 8. \iVhen judgment for dower is rendered in her favor, a writ 
of seizin shall be issued, requiring the proper officer to cause her dower 
to be assigned and set out to her by three disinterested persons, to be 
appointed by the plaintiff, defendant and officer, as in the levy of an exe
cution on land; who shall be sworn to set it out equally and impartially, 
as conveniently as may be, and according to their best skill and judgment; 
and the officer shall make .return of the writ and doings thereon to the 
court, with the assignment of dower indorsed thereon, or annexed there
to; which, being accepted, is conclusive. (c) 

SEC. 9. \iVhen the estate, out of which the dower is to be assigned, 
consists of a mill or other tenement which cannot be divided without 
damage to the whole, the dower may be assigned of the rents and profits 
thereof, to be received by the demandant as tenant in common with the 
other owners of the estate. 

(a) 35 Me., 95; 36 }'vIe., 435; 37 IVre., 514; 41 Me., 23 1 ; 45 Me., 487; 
51 Me., 368; 55 Me., 372; 64 Me., 242; 70 l'vIe., 180, 234; 82 IVIe., 236; 106 
Me" 379, . 

(b) 28 Me., 510; 41 Me., 531; 69 Me., 518, 547. 
(c) 16 Me., 81; 27 Me., 394; 38 Me., 449; 45 Me., 30 ; 69 Me., 519, 

546; 72 Me., 313; 90 l\i[e., 571. 

.. 
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REAl, AC'l'IONS. 

SJtC. 10. In actions of dower, when it appears to the court that there 
has been no refusal to set out dower, the costs accruing on the assign
ment of dower shall be apportioned according to the interests of the 
parties. 

SEC. I I. If any ,voman, endowed of lands, commits or suffers any 
waste thereon, she forfeits the place wasted, and the amount of the dam
ages done to the premises, to be recovered in an action of waste by the 
pel'son having the next immediate estate of inheritance therein; but the 
taking of fuel necessary for her own use, and materials for the repair of 
buildings, and for fences thereon, from any woodlands of which she is 
endowed, is not waste. 

Si~C. 12. If a woman is lawfully evicted of lands assigned to her as 
dower, or settled upon her as a jointure, or is deprived of the .provision 
made for her by will or otherwise instead of dower, she may be endowed 
anew, as though no such ",1ssignment or provision had been made. 

CHAPTER 107. 

RJtA1, ACTIONS. 

SEC. 1. Any estate of freehold, in fee simple, fee tail, for life, or any 
term of years, may be recovered by a writ of entry; and such writs, and 
the writ in an actlOn of dower, shall be served by attachment and sum
mons, or copy of the writ, on the defendant, but if he is not in possession, 
the officer shall give the tenant'in hand, or leave at his place of last and 
usual abode, an attested copy of the writ; and if the defendant is not an 
illhabitant of the state, the service on the tenant shall be sufficient notice 
to the defendant, or the court may order further notice. (a) 

SEC. 2. The demandant shall declare on his own seizin within twenty 
years then last past, without naming any particular day or averring a 
taking of the profits, and shall allege a disseizin by the tenant. (b) 

SEC. 3. He shall set forth the estate which he claims in the prel11ises, 
whether in fee simple, fee tail, for life, or for years; and if for life, then 
whether for his own life or that of another; but he need not state in the 
writ the origin of his title, or the deduction of'it to himself; but, on appli
cation of the tenant, the court may direct the demandant to file- an 
informal statement of his title, and its origin. (c) 

SEC. 4. He need not prove an actual entry under his title; but proof 
that he is entitled to such an estate in the premises as he claims, and that 
he has a right of entry therein, is sufficient proof of his seizin. (d) 

(a) 6 Me., 439; 7 Me., 232; 17 iVIe., 220; 20 IVle., 279; 24 Me., 527; 32 
Me., 175; 51 Me., 366; 66 Me., 250. 

(b) 20 Me., 284; 58 Me., 335; ,84 Me., 324, 435; 95 Me., 245. 
(c) 50 Me., 143; 57 Me., 344; 58 Me., 105; 59 Me., 133, 254; 63 Me., 

415; 64 Me., 57; 73 Me., 472. 
(d) 23 Me., 419; 24 Me., 526; 38 Me., 79; 58 Me., 335; 59 Me., 450 ; 

84 Me., 435. 



REAL ACTIONS. 

SEC. 5. No such action shall be maintained, unless, at the time of com
mencing it, the demandant had such right of entry; and no descent or 
discontinuance shall defeat any right of entry for the recovery of real 
estate. (a) 

SEc. 6. Every person alleged to be in possession of the premises 
demanded in such writ, claiming any freehold therein, may be considered 
a disseizor for the purpose of trying the right; but the defendant may 
plead in abatement, but not in bar, that he is not tenant of the freehold, 
or he may plead it by a brief statement under the general issue, filed 
within the time allowed for pleas in abatement; but by leave of court the 
time therefor may be enlarged, or permission to file such disclaimer may 
afterwards be granted by the court; and he may show that he was not in 
possession of the premises when the action was commenced, and disclaim 
any right, title or interest therein, and proof of such fact shall defeat the 
action; and if he claimed, or was in possession of only a part of the 
premises when the action was commenced, he shall describe such part 
in a statement signed by him or his attorney and filed in the case, and 
may disclaim the residue; and if the facts contained in such statement 
are proved on trial, the demandant shall recover judgment for no more 
than such part. 

SEC, 7. If the person in possession has actually ousted the demandant 
or withheld the possession, he may, at the demandant's election, be con
sidered a disseizor for the purpose of trying the right, although he claims 
an estate therein less than a freehold. 

SEC. 8. In the trial upon such writ, on the general issue, if the 
demandant proves that he is entitled to such estate in the premises as he 
has alleged, and had a right of entry therein when he commenced his 
action, he shall recover the premises, unless the tenant' proves a better 
title in himself. (b) 
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SEC. 9. Persons claiming as tenants in common 
all, or any two or more, join in a suit for recovery 
sue alone. (c) 

or joint tenants may Joinder of 
demandants. 

of lands, or one may R. S., c. 106, § 9. 

SEC. 10. The demandant may recover a specific part or undivided 
portion of the premises to which he proves a title, although less than he 
demanded. (d) 

SEC. II. vVhen a demandant recovers judgment in a writ of entry, 
he may therein recover damages for the rents and profits of the premises 
from the time when his title accrued, subject to the limitation herein con
tained; and for any destruction or waste of the buildings or other prop
erty, for which the tenant is by law answerable. (e) 

SEC. 12. The rents and profits, for which the tenant is liable, are the 
clear annual value of the premises while he was in possession, after 
deducting all lawful taxes paid by him, and the necessary and ordinary 
expenses of repairs, cultivation of the land or collection of the rents and 
profits. 

(a) 83 Me., 49; IOO Me., 562; 106 Me., 219. 
(b) 5 Me., 225; 12 Me., 349; 19 jVIe., 386; 22 :Me., 317; 23 Me., 237; 

27 Me., 362; 31 Me., 148, 31 I, 587; 33 Me., 356, 542; 38 Me., 79; 44 Me., 
120; 50 Me., 63; 52 Me., 568; 53 Me., 275; 55 Me., 549; 56 jVIe., 96 ; 57 
Me., 344; 58 :Me., 335; 63 Me., 104; 64 Me., 57; 102 Me., 228; 106 Me., 
21 9. 

(c) 30 Me., 359; 59 Me., 324; 108 Me., 526. 
(d) 56 Me., 95; 63 Me., 542; 64 Me., 57; 75 Me., 432; 80 Me., II6; 84 

Me., 4; 85 Me., 316; 89 Me., 468; I04 Me., 431. 
(e) 34 Me., 84; 36 Me., 443; 63 Me., 546; 72 Me., 126; 76 Me., 202; 

92 Me., 603. 
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RE;AL ACTIONS. 

SEC. I~. In estimating the rents and profits, the value of the use by 
the tenant of improvements made by himself or by those under whom he 
claims, shall not be allowed to the demandant. 

SEC. 14. The tenant is not liable for the rents and profits for more 
than six years, nor for waste or other damage committed before that 
time, unless the rents and profits are allowed in set-off to his claim for 
improvemen ts. 

SEC. 15. Nothing herein contained shall prevent the demandant from 
maintaining an action for mesne profits, or for damage to the premises, 
against any person except the tenant in a writ of entry, who has had 
possession of the premises, or is otherwise liable to such action. 

SEC. 16. No real action shall be abated by the death or intermarriage 
of either party after its cntry in court; but the court shall proceed to try 
and determine such action, after such notice as the court orders has been 
served upon all interested in his estate, personally, or by publication in 
some newspaper. (a) . 

SJic. 17. In such case, if any heir is a minor, the court shall order 
notice to the guardian, andm2.Y appoint a guardian ad litem, if necessary, 
and direct all necessary amendments in the forms of proceeding. 

SEc. 18. If the demandant recovers judgment in any such case, the 
court may order one or more writs of possession to issue, as may be 
necessary, against all such as have been so notified, whether they 
appeared and defended or not; and such judgment is conclusive on them. 

SEC. 19. The prevailing party shall recover full costs in all such 
cases, and the court may order one or more executions to be issued there
for against the goods and estate of a deceased party in the hands of his 
executor or administrator, or otherwise, according to the legal rights and 
liabilities of the parties, and may stay any such execution, if the situation 
of the estate requires it. 

SEc. 20. vVhen the demanded premises have been in the actual pos
session of the tenant or of those under whom he claims, for six succes
sive years or more before commencement of the action, such tenant shall 
be allowed a compensation for the value of any buildings and improve
ments on the premises, made by him or by those under whom he claims, 
to be ascertained and adj usted as hereinafter provided. (b) 

SE;c. 2I. In such action, the demanded premises shall be clearly 
described in the declaration, otherwise the court may direct a nonsuit. 
If the tenant, or person under whom he claims, has been in possession of 
a tract of land lying in 'o!1e body, for six years or more before the com
mencement of the action, and only part of it is demanded, and .the tenant 
alleges that the demandant has as good a title to the whole as to such 
part, he may request the jury to inquire and decide that fact; and if they 
so find, they shall proceed no farther; but the court shall enter judgment 
that the writ abate, unless the declaration is amended so as to include the 
whole tract, which the court may allow without costs. 

SEC. 22. If the tenant enters notice on record in open court, that the 
demandant may recover a specified part of the demanded premises, by 
consent of the demandant judgment may be rendered in his favor for 
such part, and for the tenant for the residue; but if he does not consent, 
arId recovers only such part, he shall recover no costs, but the tenant shall 
recover his costs from the time of such notice. 

SJic. 23. The tenant shall have the benefit of the provisions in the 
following sections as to the increased value of premises, when the cause, 
including all real actions brought by a reversioner or remainder man, or 

(a) 2 Me., 128; 23 Me., 236; 33 Me., 175; 76 Me., S77; 78 Me., 105; 
9S Me., 194. 

(b) 12 Me., 376; 21 Me., 523; 22 Me., I I I; 23 Me., 194; 25 Me., 413; 
75 Me., 434; I07 Me., 386. 



R~AL ACTIONS. 

his assigns, after the termination of a tenancy in dower, or any other life 
estate, against the assignee or grantee of the tenant of the life estate, or 
against his heirs or legal representatives, is determined in favor of the 
plaintiff upon demurrer, default or by verdict. 

S~c. 24. The tenant may file a written claim to compensation for 
buildings and improyements on the premises, and a request for an esti
mation by the jury of the increased value of the premises, by reason 
thereof; and the demandant may file a request, in writing, that the jury 
would also estimate what would have been the value of the premises, at 
the time of trial, if no buildings had been erected, improvements made, 
or waste committed; both these estima~es they shall make, and state in 
their verdict; and the jury shall allow for no buildings or improvements, 
except those that they find were made by the tenant, his grantor, or 
assignor, and were judicious and proper under the circumstances. 

S~c. 25. If the tenant, so clai11ling, alleges and proves that he, and 
those under whom he claims, have had the premises in actual possession 
for more than twenty years prior to the commencement of the action, 
the jury may find that fact; and in estimating the value of the premises, 
if no buildings had been erected, or improvements made thereon, they 
shall find, and state in their verdict, what was the value of the premises 
when the tenant, or those under whom he claims, first entered thereon. 
The sum so found shall be deemed the estimated value of the premises; 
and in estimating the increased value by reason of the buildings and 
improvements, the jury shall find and state in their verdict the value of 
the premises at the time of the trial, above their value when the tenant or 
those under whom he claims, first entered thereon; and the sum, so found 
and stated, shall be taken for the buildings and improvements. 

S~c. 26. If the demandant after such verdict, at the same, or a sub
sequent term of the court, if the cause is continued, makes his election 
on record to abandon the premises to the tenant at the value estimated 
by the jury, and files with the clerk for the use of the tenant a bond, in 
the penal sum of three times the estimated value of the premises, with 
sureties approved by the court, conditioned to refund such estimated 
value, with interest, to the tenant, his heirs or assigns, if they are evicted 
from the land within twenty years by a title better than that of the 
demandant, then judgment shall be rendered against the tenant for the 
sum so estimated by the jury, and costs. 

SE;c. 27. At the end of one year, execution may issue for such sum 
with one year's interest thereon and costs, unless the tenant shall have 
deposited with the clerk of the court, or .in his office for the demandant's 
use, one year's interest of said sum, and one-third of the principal sum, 
and all the costs, if taxed and filed, and in that case no execution shall 
issue at the time. 

SEC. 28. If within lWo years after the rendition of judgment, the 
tenant pays one year's interest on the balance of the judgment due, and 
one-third of the original judgment, execution shall be further stayed; 
otherwise it may issue for two-thirds of the original amount of the judg
ment and interest thereon. 

SEC. 29. If the tenant, within three years after judgment, pays into 
the clerk's office the remaining third anrl interest thereon, having made 
the other payments as aforesaid, execution shall never issue; otherwise, 
it may issue for the third aforesaid and one nar's interest thereon; and 
the premises shall be held as security for the amount of the judgment, 
liable to be taken in execution for the amount and interest. until sixty 
days after an execution might have issued as aforesaid, notwithstanding 
any intermediate conveyance, attachment or seizure upon execution; and 
such execution may be extended on said land or any part of it; or it may 
be sold on execution like an equity of redemption; in either case, subject 
to the right of redemption as in those cases. An execution or writ of 
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REAl, ACTIONS. 

possession may issue at any time within three months after default of 
payment by the tenant, in cases mentioned in this and the two preceding 
sections, although it is more than a year after the rendition of judgment. 

SEC. 30. If the tenant or his heirs are evicted by a better title from 
the land so abandoned to him,oflnd they had notified the demandant or 
his heirs to aid him in his defense against such title, they, their execu
tors or administrators, may recover back the money so paid, with lawful 
interest, of said demandant or his representatives; but if no notice was 
given, the tenant, in an action against the original demandant to recover 
the price paid for the premises, may show that he was evicted by a title 
better than that of the demandant. 

SEc. 31. vVhen the demandant does not elect so to abandon the prem
ises, no writ of possession shall issue on his judgment, nor a new action 
be sustained for the land, unless, within one year from the rendition 
thereof, he pays into the clerk's office, or to such person as the court 
appoints, for the use of the tenant, the stun assessed for the buildings and 
improvements, with interest thereon. 

SEC. 32. Nothing contained in this chapter concerning rents and 
profits, or the estimate and allowance of the value of the buildings and 
improvements, shall extend to any action between a mortgagor and mort
gagee, their heirs and assigns; or to any case where the tenant, or the 
person under whom he claims, entered into possession of the premises 
and occupied under a contract with the owner, which was known to the 
tenant when he entered. 

SEC. 33. No tenant, after judgment is entered against him for the 
appraised value of the premises, shall unnecessarily cut wood, take away 
timber, or make any strip or waste on the land, until the amount of such 
judgment is satisfied. 

SEC. 34. When the parties agree that the value of the buildings and 
improvements on the land demancled, and the value of the land, shall be 
ascertained by persons named on the record for that purpose, their esti
mate, as reported by them and recorded, is equal in its effect to a verdict. 

SEC. 35. vVhen the tenant, at any stage of such action, files a state
ment in open court, consenting to a sum at which the buildings and 
improvements, and the value of the demanded premises, may be estimated, 
if the demandant consen ts thereto, judgment shall be rendered accord
ingly, as if such stuns had been found by verdict; but if the demandant 
does not consent, and the jury does not reduce the value of the buildings 
and improvements below the sum offered, nor increase the value of the 
premises above the sun1 offered, he shall recover no costs after such offer; 
but the tenant shall recover his costs after such offer, and have judgmem 
and execution therefor, subject to the following section. 

SEC. 36. In all cases where the demandant does not abandon the prelll
ises to the tenant, the court may, on written application of either party 
during the term when judgment is entered, order the costs recovered by 
the demandant to be set off against the appraised value of the buildings 
and improvements on the land; a record of this order shall be made, and 
the court shall thereupon enter judgment according as the balance is in 
favor of one party or the other. 

SEC. 37. No person, who, 2S .proprietor or occupant, is interested in a 
similar question, shall sit as juror in the trial of a cause, when the value 
of buildings and improvements made on the demanded premises, and the 
value of the premises, are to be estimated as aforesaid. 

SEC. 38. A possession and improvement of land by a tenant are within 
this chapter, although a portion of it is woodland and uncultivated, and 
although not wholly surrol1nded by a fence, or rendered inaccessible by 
other obstructions, if they have been open, notorious, exclusive and com
porting with the usual management and improvement of a farnl~ by its 
owner. 
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SEC. 39. After judgment has been rendered for the demandant in a 
writ of entry, if either party dies before a writ of possession is executed, 
or the cause is otherwise disposed of according to the foregoing pro
visions, any money payable by the tenant may be paid by him, his executor 
or administrator, or by any person entitled to the estate under him, to the 
demandant, his executor or administrator, with the like effect as if both 
parties were living. 

SEC. 40. The writ of possession shall be issued in the name of the 
original demandant against the original tenant, although either or both 
are dead; and when executed, it shall inure to the use and benefit of the 
demandant, or of the person who is then entitled to the premises under 
him, as if executed in the lifetime of the parties. 

SEC. 41. Either party may have a view by the jury of the place in 
question, if in the opinion of the court it is necessary to a just decision; 
the party moving for it shall advance to the jury such sum as the' court 
orders, to be taxed against the adverse party if the cause is decided 
against him on the merits, or through his default. 

SEC. 42. If the demandant claims an estate for life only in the 
premises, and pays a SU111 allowed to the tenant for improvements, he, or 
his executor or administrator, at the termination of his estaj:e, is entitled 
to receive of the remainder man or reversioner, the value of such im
provements, as they then exist; and shall ha ve a lien therefor on the 
premises, as if they had been mortgaged for its payment, and may keep 
possession until it is paid; and if the parties cannot agree on the existing 
value, it may be settled as in case of the redemption of mortgaged real 
estate. 

Suc. 43. \,yhen a person makes entry into lands or tenements, of 
which the tenant in possession, or those under whom he claims, have been 
in actnal possession for six years or more, and withholds from such 
tenant, the possession thereof, the tenant may recover of the person so 
entering, or of his executor or administrator, in an action of assumpsit 
for money laid out and expended, the increased value of the premises by 
reasoll of the buildings and improvements made by the tenant, or by those 
under whom he claims, to be ascertained by the princiIlles hereinbefore 
provided; these provisions extend to the grantee or assignee of the tenant 
in dower and of any other life estate; and a lien is created on the 
premises in favor of such claim, to be eni orced by an action commenced 
within three years after such entry; and it is no bar to such action, if the 
tenant, to avoid cost, yields to the superior title. 

SEC. 44. In all actions respecting lands or any interest therein, a title 
deed, offered in evidence, may be impeached by the defendant as obtained 
by fraud, where the grantor, if a party, could impeach it, if the defendant 
has been in the open, peaceable and adverse possession of the premises 
for twenty years. 

Suc. 45. In all real and mixed actions, in vvhich the tenant proves that 
he and those under whom he claims, have been in the open, notorious, 
adverse, and exclusive possession of the demanded premises, claiming in 
fee simple, for forty years preceding the commencement of the action, 
and the jury so find, the demandant recovers no costs. 

Suc. 46. The court may appoint a surveyor to run lines and make 
plans of lands demanded in a real or mixed action, or in an action of tres
pass in which the title to land is involved, as shown by the pleadings filed, 
on -motion of either party; and if he is prevented by force, menaces, or 
fear, from performing the duties assigned him, the court may issue a 
warrant to the sheriff, commanding him with suitable aid, to prevent such 
opposition; and in the execution of snch warrant, he may exercise all the 
power pertaining to his office; and all persons refusing their aid when 

1049 

CHAP. 107. 

Proceeding's, 
if either 
party dies 
before the 
cause is 
disposed of. 
R. S., c. 106, § 39. 

How writ of 
possession 
shall issue in 
such case, 
R. S., c. 106, § 40. 
~ 9 Me., 94. 

Either party 
may have a 
view by the 
jury. 
R. S., c. 106, § 41. 

Proceedings, 
if a life 
e~tate is 
denllinded. 
R. IS., c. 106, § 42. 

If tenant is 
ousted, after 
~ix years' 
possession, 
he may re
cover for hn
provenlen t. 
R. S., c.106, § 43. 
1911, c. 74. 
74 Me., 513. 

Cases in 
which 
defendant 
may impeach 
plaintiff's 
title deeds. 
R. S., c. 106 § 44. 

If tenant and 
his grantors 
have been in 
possession for 
forty years. 
no costs for 
plaintiff. 
R. S., c. 106, § 45. 
Court may 
appoint and 
protect sur
veyors. 
R. S., c. 106, § 46. 
1909, c. 9. 
58 Me., 410. 



1050 

CHAP. 107. 

Fees of 
surveyor 
1913. c. 7. 

-court may 
determine 
amount 
to be paid 
by parties. 

Summary 
proceedings 
to quiet 
title to real 
estate. 
R. S., c. 106, § 47. 
1909, c. 93. 
77 Me., 585. 
78 Me., 153. 
83 Me., 178, 272. 
84 Me., 98. 
93 Me., 534. 
101 Me., 340. 
102 Me., 164. 
104 Me., 81. 
105 Me., 290. 

Proceedings 
wilen easement 
is claimed. 
1907, c. 62, § 1. 

ReAl, AC'l'IONS. 

called for by him are liable to the same penalties as in other like 
cases. (a) 

SEC. 47. The amount of the fees and necessary expenses of such sur
veyor shall be fixed and determined by the court upon the acceptance of 
the report, and shall be paid as follows: If the court is of the opinion 
that such fees and expenses, or some portion of the same, ought to be 
paid by the county, then the amount thereof to be paid by the county, 
whether the whole or a part, shall be fixed and determined by the court 
and the amount so fixed and determined shall be paid by the county on 
presentation of the proper certificate of the clerk of courts for that 
county. If the court is of the opinion that the whole or any part or por
tion of such fees and expenses should be paid by the parties to the suit or 
action, or by either of such parties, then the court may fix and determine 
the amount to be paid by such parties, or by either of such parties, and 
the parties shall be liable to the surveyor in an action of money had and 
received for the amount to be paid by them jointly, and each of the 
parties shall likewise be liable to the surveyor in the same kind of an 
action for the amount to be severally paid. ' 

SEC. 48. A person in possession of real property, claiming an estate of 
freehold therein or an unexpired term of not less than ten years, or a 
person who has conveyed such property or any interest therein with 
covenants of title or warranty, upon which he may be liable, may, if he, 
or those under whom he claims, or those claiming under him, have been 
in uninterrupted possession of such property for four years or more, file 
a petition in the supreme judicial court setting forth his estate, stating 
the source of his title, describing the premises and averring that an appre
hension exists that persons named in the petition, or persons unknown 
claiming as heirs, devisees or assigns or in any other way, by, through or 
under a person or persons named in the petition, claim, or may claim, 
some right, title or interest in the premises advers.e to his said estate; and 
that such apprehension creates a cloud upon the title and depreciates the 
market value of the property; and praying that such persons be sum
moned to show cause why they should not bring an action to try their 
title to the described premises. If any such supposed claimants are 
unknown, the petitioner or his attorney shall so allege under oath, but the 
truth of the allegation shall not after decree has been filed, be denied, 
for the purpose of defeating the title established thereby. A person in the 
enjoyment of an easement is in possession of real property within the 
meaning and for the purposes of this section. 

SEC. 49. A person in possession of real property, claiming an estate 
of freehold therein or an unexpired term of not less than ten years, or a 
person who has conveyed such property or any interest therein with 
covenants of. title or warranty, upon which he may be liable, may, if he, 
or those under whom he claims, or those claiming under him, have been 
in uninterrupted possession of such property for ten (four) years or 
more, file a petition in the supreme judicial court setting forth his estate, 
describing the premises and averring that an apprehension exists that 
persons named in the petition, or persons unknown, claim by continued 
and uninterrupted use for twenty years or more, by grant, prescription, 
custom, or in any other way, an easement through or on such real prop
erty adverse to the estate of the said petitioner and that such apprehen
sion creates a cloud upon the title and depreciates the market value of 
such property; and praying that such persons be summoned to show cause 
why they should not bring action to determine their legal rights in and fo 
such easement over or upon said real estate. If such supposed claimants 
are unknown, the petitioner, or his attorney, shall so allege under oath, 

(a) Appointment in vacation, c. 84, § 2. 
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but the truth of the allegation shall not, after the decree has been filed, be 
denied, for the purpose of defeating the title established thereby. 

SEc. So. Upon a petition filed under either of the two preceding sec
tions the court, or any justice thereof in vacation, shall order notice 
returnable at a term of the supreme judicial court to be held in the county 
where the real estate lies. Personal service by copy of the petition and 
order of notice, shall be made upon all such suppos'ed claimants residing 
in the state, fourteen days before the return day; and upon all such sup
posed claimants residing out of the state, service may be made by personal 
service of copy of the petition and order of notice; by publication for 
such length of time, in such newspapers or by posting in such public 
places as the court may direct; or in any or all ·of these ways at the dis
cretion of the court. If the petitioner prefers, the petition may be 
inserted like a declaration in a writ, and served by copy like a writ of 
original summons. Upon the filing of the petition the clerk of courts in 
the county where such proceedi1'lgs are pending shall file a certificate in 
the registry of deeds in the county or district where said land is situated, 
setting forth the names of the parties, the date of the petition and the 
filing thereof, and the description of the real estate as given in the peti
tion, which said certificate shall be rec'orded by the 'register of deeds, who 
shall receive therefor the same fee as for recording a deed. The pro
ceedings on the petition shall not be abated by the death of any party 
thereto, and the issues may be determined after such personal or public 
notice, as the court orders, has been given to all persons interested in his 
estate, and they may become or be made parties; nor shall the proceedings 
be abated by the conveyance of the premises by the respondent by deed 
recorded after said certificate is recorded. The grantee of any defendant 
named or described in the petition, or any person claiming 11nder such 
grantee, may voluntarily appear and become a party, and make any 
defence that would have been open to the defendant under whom he 
claims. If any person who becomes such grantee by conveyance recorded 
after the filing of the certificate aforesaid, does not voluntarily appear, no 
such conveyance by the defendant shall be given in evidence, either in the 
proceedings on the petition or in any action brought thereunder to try 
title to the premises as provided in the following section, and the issue 
shall be determined as though no such conveyance were made. 

SEC. SI. If any person so summoned appears and claims title, or an 
easement in the premises, or voluntarily appears as aforesaid' and claims 
title, or such easement, he shall by answer show cause why he should not 
be required to bring an action and try such title, or his title to such ease
ment; and the court shall make such decree respecting the bringing and 
prosecuting of such action as seems equitable and just; if any person so 
summoned appears and disclaims all right and title adverse to the peti
tioner, he recovers his costs. If the court upon hearing, finds that the 
allegations of the petition are true, and that notice by publication has been 
given as ordered, it shall 11lake and enter a decree that all persons named 
in the petition and all persons alleged to be unknown claiming by, 
through, or under persons so named, and all persons named as grantees 
in any deed given by the defendant and recorded after the filing of the 
certificate aforesaid and all persons claiming under such grantee who 
have not so appeared, or who, having appeared, have disclaimed all right 
and title adverse to the petitioner, or who. having appeared, shall disobey 
the order of the court to bring an action and try their title, shall be for
ever debarred and estopped from having or claiming any right or title 
adverse to the petitioner in the premises described in the petition; which 
decree shall within thirty days after it is finally granted be recorded in 
the registry of deeds for the coullty or district where the land lies, and 
shall be effectual to bar all right, title and interest, and all easements, of 
all persons, whether adults or minors, upon whom notice has been served, 
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personally 01' by publication, as herein provided, and all persons named 
as grantees in any deed given by the defendant and recorded after the 
filing of said certificate and all persons claiming under such grantees. 
The court may in its discretion appoint agents or guardians ad litem, to 
represent minors or other supposed claimants. If any person appears and 
claims an easement, however acquired, in such premises, he may bring 
an action on the case to try the title thereto, alleging in his declaration 
how said easement was acquired and issue shall be framed accordingly. 

SUITS IN EQUI'l'Y '1'0 QUIET TI'I'l,E. 

SEC. 52. If, in a suit in equity to quiet or establish the title to land sit
uated in this state or to remove a cloud from the title thereto, the plain
tiff, 01' those under whom he claims, has been in uninterrupted possession 
of the ·land described in the bill for foul' years or more, claiming an estate 
of freehold therein, and seeks to determine the claims or rights of any 
persons who are unascertained, not in being, unknown or out of the state, 
or who cannot be actually served with process and made personally amen
able to the decree of the court, suclt persons may be made defendants and, 
if they are unascertained, not in being 01' unknown, they may be described 
generally as the heirs or legal representatives of A B, or such persons as 
shall become heirs, devisees or appointees of C D, a living person, or 
persons claiming under A. B. It shall not be necessary for the mainte
nance of such suit that the defendants shall have a claim or the possibility 
of a claim resting upon an instrument, the cancelation or surrender of 
which would afford the relief desired; but it shall be sufficient th;tt they 
claim or may claim by purchase, descent or otherwise, some right, title, 
interest or estate in the land which is the subject of the suit and that their 
claim depends upon the construction of a written instrument or cannot be 
met by the plaintiffs without the pr~duction of evidence. Two or more 
persons who claim to own separate and distinct parcels of land in the 
same county by titles derived from a common source, or two or more 
persons who have separate and distinct interests in the same parcel; may 
join as plaintiffs in any suit brought under the provisions of this section. 

SEC'. 53. If in such suit the court finds that actual service cannot be 
made upon a defendant, it may order notice of the suit to be posted in a 
conspicuous place on the land 01' to be published in a newspaper within 01' 

without the state, or both, or to be given in such other manner as it con
siders most effectual, and may also require personal notice to be given. 
Notice given under the provisions of this section shall be constructive 
service on all the defendants. If, after notice has been given or served 
as ordered by the court and the time limited in such notice for the appear
ance of the defendants has expired, the cOllrt finds that there are or may 
be defendants who have not been actually served with process within the 
state and who have not appeared in the suit, it may of its own motion, or 
on the representation of any party, appoint an agent, guardian ad litem 
or next friend of any such defendant, and if any such defendants have or 
may have conflicting interests, it may appoint different agents, guardians 
ad litem or next friends to represent them. The cost of appearance of 
any such agent, guardian ad litem or next friend, including the compensa
tion of his counsel, shall be determined by the court and paid by the 
plaintiff, against whom execution may issue therefor in the name of the 
agent, guardian ad litem or next friend. 

SEC'. 54. After all the defendants have been served with process or 
notified as provided in the preceding section and after the appointment of 
an agent, guardian ad litem or next friend, if such appointment has been 
made, the court may proceed as though all the defendants had been .act
ually served with process. Such suit shall be a proceeding in rem against 
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the land, and a decree establishing or declaring the validity, nature or 
extent of the plaintiff's title may be entered, and shall operate directly OIl 

the land and shall have the force of a release made by or on behalf of 
all defendants of all claims inconsistent with the title established or 
declared thereby. The provisions of this and the two preceding sections 
shall not prevent the court from also exercising jurisdiction in personam 
against the defendants who have been actually served with process and 
who are personally amenable to its decrees. 

S~X. 55. Any person or persons claiming an estate of freehold in wild 
land or in an interest in common and undivided therein, if the plaintiff 
and those under whom he claims, has for four years next prior to the fil
ing of the bill held such open, exclusive, peaceable, continuous and 
adverse possession thereof as comports with the ordinary management 
of wild lands in 'Maine, may maintain a suit in equity to quiet or establish 
the title thereto or to remove a cloud from the title thereto, as provided 
in the three preceding sections. 

Note. No judgment divesting any person of title to real estate effectual 
unless recorded, c. 80, § 30. 

Tenant in real action may be enjoined from committing waste, c. ~8, § 7; 
liable in treble damages for strip or waste, c. 98, § 8. 

CHAPTER 108. 

LIMITA'I'ION OF REAL ACTIONS, AND RIGHTS OF ENTRY. 

SEC. 1. No person shall commence any real or mixed action for the 
recovery of lands, or 'make an entry thereon, unless within twenty years 
after the right to do so first accrued; or unless within twenty years after 
he, or those under whom he claims, were seized or possessed of the prem-
ises; except as hereinafter provided. (a) . 

SEc. 2. If such. right or title first accrued to an ancestor, predecessor 
or other person under whom the demandant claims, said twenty years 
shall be computer! from the time when the right or title first accrued to 
such ancestor, predecessor or other person. 

SEc. 3. The right of entry, or of aClion to recover land, as user! in this 
chapter, first accrues at the times hereinafter meritioned: 

I. ,,,,Then a person is disseized, at the time of such disseizin. 
II. ,'\Then he claims as heir or devisee of one who died seized, at the 

time of such death, unless there is a tenancy by the curtesy or other estate 
intervening after the death of the ancestor or devisor; in that case, his 
fight acc'rues when such intermediate estate expires, or would expire by 
its o\'/n limitation. 

'III. ,'\Then there is such an intermediate estate, and in all cases, when 
the party claims by force of any remainder or reversion, his right accrues 
when the intermediate estate would expire by its own limitation, notwith
standing any forfeiture thereof for which he might enter at an earlier 
time. 

SEc. 4. The preceding clanse shall not prevent any person from enter
ing, when so entitled by reason of any foffeiture or breach of condition; 

(a) 20 j'vle., 21 I; 21 lvle., 204; 25 Me., 471; 35 lvle., 463; 82 Me., 237. 
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but if he claims under such a title, his right accrues when the forfeiture 
was incurred, or the condition broken. 

SEC. S. In all cases not otherwise provided for, the right of entry 
accrues when the claimant, or the person under whom he claims, first 
became entitled to the possession of the premises under the title on which 
the entry or action is founded. 

SEC. 6. If a minister, or other sole corporation is disseized, any of his 
successors may enter upon the premises or bring an action for their 
recovery, at any time within five years after the death, resignation or 
removal of the person disseized, notwithstanding twenty years after dis
seizin have expired. 

SEC. 7. "Vhen such right of entry or action first accrue~, if the person 
thereto entitled is a minor, insane, imprisoned or absent from the United 
States, he, or anyone claiming under him, may make the entry or bring 
the action at any time within ten years after such disability is removed, 
notwithstanding twenty years have expired. 

SEC. 8. If the person first entitled to make the entry or bring the 
action dies during the continuance of the disability, and no determination 
or judgment has been had on his title or right of action, the entry may be 
made or action brought by his heirs, or other person claiming under him, 
at allY time within ten years after his death, notwithstanding the twenty 
years have elapsed; but no such further time for bringing the action or 
making the entry, beyond that hereinbefore prescribed, shall be allowed 
by reason of the disability of any other person. 

SEC. 9. ,'\Then a tenant in tail, or a remainder man in tail, dies before 
the expiration of the period hereinbefore limited for making an entry or 
bringing an action for lands, no person, claiming any estate which such 
tenant in tailor remainder man might have barred, shall make an entry 
or bring an action to recover such land, except within the period during 
which the tenant in tailor remainder man, if he had so long lived, might 
have done it. 

SEC. TO. To constitute a disseizin, or such exclusive and adverse pos
session of lands as to bar or limit the right of the true owner thereof to 
recover them, such lands need not be surrounded with fences or rendered 
inaccessible by water; but it is sufficient, if the possession, occupation 
and improvement are open, notorious and comporting with the ordinary 
management of a farm; although that part of the same, ,vhich composes 
the woodland belonging to such farm and used therewith as a woodlot, is 
11 ot so enclosed. (a) . 

SEC. 11. If a writ in a real or mixed action fails of sufficient service 
or return by unavoidable cause; or if by the default or negligence of any 
officer to whom it was delivered or dirC'cted for service, the writ is 
abated; or if the action is defeated for any matter of form, or by the 
death or other disability of either party; or if the demandant's judgment 
is reversed on writ of error, the demandant may commence a new action 
at any time within six months after the abatement or determination of the 
first suit, or the reversal of the judgment. 

SEC. 12. No person shall acquire a right of way, or other easement 
from, in, upon or over, the land of another by the adverse use and enjoy
ment thereof, unless it is continued uninterruptedly for twenty years: 
and the owner of such land, to prevent such right, may give notice, in 
writing, to the person claiming it, of his intention to contest such right 
or easement, which, being served and recorded as hereinafter stated, shall 
be deemed an interruption of such use, and prevent the acquisition of a 
right thereto. 

(a) 13 Me., 135; 29 Me., 131 : 57 Me., 269; 61 Me., 419; 72 Me., 333; 
1<3 Me., T02; 87 Me., 319. 



I,IlvIITATIONS OF REAl, ACTIONS. 

SEC. 13. No right of way or other easement through, in, upon or over 
the land of another shall be acquired by the adverse use and enjoyment 
thereof by the public or any class of persons, unless such use and enjoy
ment is continued uninterruptedly for twenty years; and if the owner of 
such land apprehends that such right or easement may be acquired, he 
may give notice in writing of his intention to contest such right or ease
ment, which being served by posting a copy thereof, and recorded, as 
provided in section fifteen, shall be deemed an interruption of such use, 
and prevent the acquisition of a right thereto. 

SEC. 14. No right of way or other easement existing in, upon, over or 
through the land of another, shall be extinguished by the adverse obstruc
tion thereof, unless such adverse obstruction has been continued uninter
ruptedly for twenty years; and a notice in writing given by the owner of 
such right of way or other easement to the person whose land is subject 
thereto, setting forth said owner's intention to contest the extinguishment 
of such right of way or other easement, and duly served and recorded as 
hereinaftel' stated, shall be deemed an interruption of such obstruction 
and prevent the extinguishment of such right of way or other easement. 

SEC. IS. The notice mentioned in the f'wo preceding sections (twelve 
and fourteen) may be given by the owner of the land, or of the right of 
way or other easement, his agent or guardian, or by an officer, by giving 
in hand to the claimant, or to the owner of the land subject to such right 
of way or. other easement, his agent or guardian, if in the state, an 
attested copy thereof, or by leaving it at his dwelling-house; or, if the 
person to whom such notice is to he given is not in the state, such copy 
may be left with the tenant or occupant of the estate, if any; if there is 
no wch tenant or occupant, such copy shall be posted in some conspicu
ous place upon said estate. The person serving or pesting said notice 
shall make his return, verified by affidavit, on the original notice, and the 
whole shall be recorded in the registry of deeds in the county or district 
where the land lies, within three months from the time of such service. 

SEC. 16. If any person without right dwells upon or in any manner 
occupies any lands which on the first day ~f April, eighteen hundred and 
eighty-three were wild lands, any owner of such wild lands or of any 
legal or equitable interest therein may cause a notice to quit such lands 
to be served upon such person by any sheriff or deputy sheriff, by giving 
the same to such person in hand. Such officer shall make his return upon 
a copy of such notice certified by him to be a true' copy, and within sixty 
days thereafter such owner may cause such copy and return to be 
recorded in the registry of deeds in the county or district where said 
land is located. Proceedings had and taken as above specified shall bar 
such person who has so entered or dwells upon such wild land from 
obtaining any rights by adverse possession to the land upon which he has 
so entered; prO'l'idcd, howez'er, such person shall be entitled to the benefits 
of all the provisions of law r~lating to betterments. 

SEC. 17. No real or mixed action, for the recovery of lands, shall be 
commenced or maintained against any person in possession thereof, when 
such person or those ullder whom he claims have been in actual posses
sion for more than forty years, claiming to hold them by adverse, open, 
peaceable, notorious and exclusive possession, in their own right. 

SEC. 18. No real or mixed action, for the recovery of uncultivated 
lands or of any undivided fractional part thereof, situated in any place 
incorporated for any purpose, shall be commenced or maintained against 
any person, or entry made thereon, when such person or those under 
whom he claims have, continuously for the twenty years next prior to the 
CO!1lmencement of such action, or the making of such entry, claimed said 
lands or said undivided fractional part thereof under recorded deeds: 
and have, during said twenty years, paid all taxes assessed on said lands, 
or on such undivided fractional part thereof, however said tax may have 
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JURORS. 

been assessed whether on an undivided fractional part of said lands or 
on a certain number of acres thereof equal approximately to the acreage 
of said lands or of said fractional part thereof; and have, during said 
twenty years, held such exclusive, peaceable, continuous and adverse pos
session thereof as comports with the ordinary management of such lands 
or of undivided fractional parts of such lands, in this state. This sec
tion shall not apply to actions pending in conrt on the twenty-seventh day 
of April, nineteen hundred and seven, nor to those commenced before the 
first day of January, nineteen hundred and twelve. 

CHAPTER 109. 

'tHE SI~I,EC'l'ION AND SERVICE OF JURORS. 

I,TS'1' OF JURORS, HOW AND WHeN '1'0 BE PR\tPARED. 

,SEC. T. The municipal ofncers, treasurer and clerk of each town, con
stitute a board for preparing lists of jurors to be laid before the town 
for their approval; and the town, in legal town meeting, by a maj ority of 
the voters assembled, may strike out such names as they think proper 
from such lists, but shall not insert any others. 

SEC. 2. Such board, at least once in every three years, shaH prepare 
a list of persons, under the age of seventy years, qualified to serve as 
jurors; and in preparing snch list they shall take the names of such per
sons only as are of good morat character, of approved integrity, of sound 
judgment and well informed, and qualified as the constitution directs to 
vote for representatives in such town. \\Then a new list is made, the 
municipal officers shall transfer from the old to the new tickets of the 
same persons, the minutes of the draft made within the three preceding 
years. 

SF,c. 3. The following persons are exempt from serving as jurors, and 
their names shall not be placed on the lists; the governor, councilors, 
judges and clerks of common law courts, secretary and treasurer of the 
state, all officers of the United States, judges and registers of probate. 
registers of deeds, settled ministers of the gospel, officers of colleges, pre
ceptors of incorporated academies, physicians and surgeons, cashiers of 
incorporated banks, sheriffs and their deputies, coroners, counselors and 
attorneys at law, county commissioners, constables, all persons engaged 
in the unlawful traffic in intoxicating liquors, or who are known to be 
habitnally addicted to the use of intoxicating liquors as a beverage, and 
constant ferrymen. 

S1<:c. 4. After the list of jurors is approved by the town, the board 
shall write their nilmes upon tickets, and place them in the jury box, to 
be kept by the town clerk; and the persons whose names are in the box 
are liable to be drawn and to serve on any jury, at any court for which 
they are drawn, once in every three years and not oftener, except as 
herein provided. 

SEC. S. Each town shall provide, and constantly keep in the box, a 
number of names ready to be drawn when required, not less than one nor 
more than two for every hundred persons in the town, according to the 
census taken next before preparing the box; and the board shall with-
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draw from it the name of any person convicted of any scandalous crime, 
or guilty of any gross immorality. 

SEC. 6. Vlithin one year after every new census, and oftener if a con
siderable change of population renders it pruper, the county eommis
sioners shall divide their COUilty into not less than four, nor more than 
twelve districts numerically designated; and they shall place as many 
adjoining towns in each district, as will make the number of inhabitants 
in each, according to the last census, as ncarly equal as may be, without 
dividing a town; and shall deliver a copy cf such division immediately 
to the clerk of COLirts in their county. 

SEC. 7. The grand and traverse j~lrors shall be drawn from each jury 
district in such manner as to cause jurors, at each term of court, to come 
fro111 every part of the county as equally as may be, and so far as prac
ticable, from every town in rotation, having regard to the number of its 
inhabitants, taking not more than two grand jurors and two traverse 
jurors from the same town at the same lime, unless from necessity, or 
some extraordinary cause, or to equalize the service; and the clerk of 
courts shall issue ~renires to the constables of towns, and the constables, 
marshals and deputy marshals of cities accordingly. 

ISSUE AND SERVICE OF VENIRES. 

SEC. 8. Venires for grand jurors to serve at the supreme judicial and 
superior courts, shall be issued forty days at least, before the second 
illollday (first day) of September annually; and they shall serve at each 
term (beginning on or after the first day of September) for the transac
tion of criminal business, during the year. Venires for traverse jurors, 
shall be seasonably issued before each term of the court, and at such 
other times, as the court orders. 

Note. The above amendment is recommended because of the number of 
criminal terms beginning on the first and second Tuesdays of September, 
including terms of both Superior Courts, and of the Supreme .Judicial Court 
in lrranl{lin, I{llOX, Penobscot and Piscataquis. 

SEC. 9. The sheriff on receiving such venires, shall immediately send 
them to the constables of the towns (and organized plantations) where 
directed, and to the constables, marshals or deputy marshals of cities, and 
each constable, marshal or deputy marshal on receipt thereof, shall notify 
the voters of the town, (organized plantatiun) or city, and especially the 
municipal officers and town, (plantation) or city clerk, by posting 
notices in two public and conspicuolls places therein, and hy delivering 
to at least two of the municipal officers and the town, (plantation) or 
city clerk written notice of said meeting at least four days before such 
meeting to assemble and be present at the draft of jurors called for, which 
shall be six days at least before the time when they are ordered to attend 
court. 

SEC. IO. \Vhen any justice of the court in term til11e or vacation, is 
satisfied that any persons returned or acting on the grand jury, were 
irregularly drawn, or are otherwise incompetent to act thereon, he shall 
discharge them, and send a certificate stating their names, to the clerk of 
cotlrts for such county, which shall be recorded by him, and ordering him 
to issue venires for such number of new jurors, as the justice deems 
necessary. The clerk shall issue venires as directed, which shall be 
served four days at least before the time when such jurors are ordered 
to attend court, and the jurors thus drawn shall serve, with those not 
discharged, for the remai~der of the year. \Vhen the number of grand 
jurors is reduced by death or otherwise, such justice shall direct venires 
to be issued and served as aforesaid, for the additional number that he 
deems necessary to serve for the remainder of the year. 
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JURORS. 

DRAI"'t OF JURORS, AND WHEN 'tHEY SHALL ATTEND. 

SEC. II. The town clerk, or, in his absence, one of the municipal 
officers; shall carry the jury box into the meeting, and it shall there be 
unlocked, and the tickets mixed by a majority of said officers present; 
one of them shall draw out as many tickets as there are jurors required; 
and the persons whose names are drawn shall be returned as jurors, unless 
they have served on the jury within three years, or, from sickness, or 
absence beyond sea, or without the limits, or in distant parts of the state, 
they are considered by the town unable to attend. 

SEC. 12. In either of said cases, or if a person is drawn who has been 
appointed to an office exempting him from serving, others shall be drawn 
in their stead; but any person thus excused, or returned and attending 
court, and there excused, shall not be excused on another draft, although 
within three years; and wheri all the persons, whose names are in the 
box, have served within three years, or are not liable to serve, the select
men shall draw out the required number of those who have not served 
for eighteen months; and the clerk shall certify on the venire, that all 
persons whose names are in the box have served within three years, or 
are not liable to serve. 

SEC. 13. vVhen a juror is drawn and not excused by the town, the 
municipal officers who drew his ticket shall indorse thereon the date of 
the draft and return it into the box. 

SEC. 14. A constable of a town or the constables, marshals or deputy 
marshals of cities, shall notify the persons thus drawn four days at least 
before the sitting of the court, by reading the venire and the indorsement 
thereon to them, or leaving at their usual place 0 f abode a written notice 
that they have been drawn, and of the time and place of the sitting of the 
court where they must attend; and shall make a seasonable return of the 
venire with his' doings thereon. 

SBc. 15. The grand and traverse jurors shall attend on the first day 
of the term for which they are drawn and summoned, unless the court 
designates a different day; and if so, the venire shall specify such day. 

SEC. 16. The provisions of this chapter in relation to the selection and 
service of jurors, shall apply to organized plantations as well as to towns 
and cities. 

PJ;:N AL'l'IES. 

SEC. 17. If the municipal officers or town clerk neglect to perform 
their duties herein required, so that the jurors called for from their town 
are not returned, they shall be fined not less than ten, nor more than fifty 
dollars each. 

SBc. 18. Any constable, neglecting to perform his duties herein 
required, shall be fined not exceeding twenty dollars; and any town for 
a like neglect of its duties shall be fined not exceeding one hundred 
dollars. 

SBc. 19. If the clerk of courts or sheriff, neglects to perform his 
duties so as to prevent a compliance with any of the provisions of tli.is 
chapter, he shall be fined not exceeding fifty dollars. (a) 

SBC. 20. Any juror, who, after being notified and returned, unneces
sarily fails in his attendance, shall be fined as for contempt, not exceeding 
twenty dollars. 

SEC. 21. Any town clerk or municipal officer, who commits a fraud 
on the box previous to the draft, in drawing a juror or in returning a 
name, which had been fairly drawn, into the box, and drawing another in 
its stead, or in any other mode, shall be fined not exceeding two hundred 
dollars, half to the state and half to the prosecutor. 

(a.) 67 Me., 335. 
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SEC. 22. Fines imposed by sections seventeen, eighteen, nineteen and 
twenty, shall be recovered by indictment, information, or action by the 
county treasurer to the use of the county where the offense is committed. 

OHAPTER 110. 

DEPOSITIONS. 

SEC. I. Depositions taken for the causes and in the manner herein
after mentioned, may be used in all civil suits or causes, petitions for 
partition of land, libels for di vorce, libels for forfeiture of personal prop
erty, prosecutions for the maintenance of bastard children, petitions for 
review, and in trials before probate courts, arbitrators, referees and 
county commissioners; and in cases of contested senatorial 01' representa
tive elections. Depositions or affidavits may also be taken in applications 
for pensions, bounties or arrears of pay under any law of the' United 
States. 

SEC. 2. A justice of the peace or notary public may take depositions 
to be used in a pending cause, in which he is not interested, nor is then 
nor was previously, counsel. (a) 

SEC. 3. No suit, petition, libel or prosecution, is, for the purposes of 
this chapter, pending, until the process therein has been duly served on 
the respondent, or such notice as is required by law, or ordered by the 
court, has been given; and 110 such deposition shall be used in the trial 
of any cause, except by consent of parties, unless the notice hereinafter 
mentioned is given to the adverse party. 

SEC. 4. Depositions may be taken for any of the following causes: 
1. When the deponent is so aged, infirm or sick, as to be unable to 

attend at the place of trial. 
n. \Vhen the deponent resides out of, or is absent from the state. 
III. Vlhen the deponent, before the session of the court where the 

deposition is to be used, is bound to sea on a voyage or is about to go 
out of the state, or more than sixty miles from the place of trial, and is 
not expected to return in season to attend it. 

IV. vVhen the deponent is a justice of the supreme judicial, or a 
superior court, or is hldge of a court of probate, and is prevented by 
official duty from attending the trial. 

V. vVhen the deponent resides in a town other than that in which the 
trial is to be held; also when he resides in the same town: but in the 
latter case, the deposition shall not be used, unless, at the trial, the party 
offering it shows the deponent's death or permanent removal from that 
town, or that he has become so infirm or sick since the taking of the 
deposition as to be unable to attend the place of trial. 

VI. vVhen the deponent is confined in prison, and snch imprisonment 
is continued until after the trial. 

SEC. 5. On application of either party to a justice of the peace or 
notary public, he may issue a sumlllons to any deponent, except the 
adverse party, to appear at a designated time and place to give his deposi
tion, and shall issue a notice to the adverse party to be then and there 
present; and the deposition may then and there be taken by him 01' any 
other justice or notary, but the deposition of such adverse party may be 
taken by commission as is provided for taking depositions of other wit
nesses by commission. 

(a) 25 Me., 439; 66 Me., 352; 68 Me., 219. 
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SItC. 6. The notice to the adverse party shall be served on him or his 
attorney by reading it in his presence and hearing, or by giving to him, 
or leaving at his place of last and usual abode, an attested copy thereof; 
and the service may be made by a sworn officer, or by any other person 
and proved by his affidavit. 

SF,c. 7. No person, for the purposes of this chapter, shall be consid
ered such attorney, unless his name is indorsed upon the writ, or the 
summons left with the defendant, or he has appeared for his principal in 
the cause, or given notice in writing that he is attorney of such adverse 
party. (a) 

SItc. 8. \\There there are several plaintiffs or defendants, notice is 
sl1fficient, if given by the .i ustice or notary to one or more of them; the 
adverse party shall be allowed not less than at the rate of one day, Sun
days excepted, for every twenty miles' travel from his usual place of 
abode to the place of caption, between the service of notice and the time 
appointed for taking the deposition. Verbal notice to the adverse party 
by a justice or notary is sufficient; and when a deposition is taken out 
of the state, and not l1nder a commission, the adverse party, or his 
attorney shall have due notice thereof. (b) 

SEC.,9. The notice to the adverse party, if in the state, shall be in 
substance as follows :--

H __ , ss. To -- --, of --, in the county of --, 
Greeting. 

vVhereas A. E., of --, has requested, that the deposition of C. D., 
of --, may be taken to be used in an action of --, pending between 
you and the said A. B., and the -- of -- --, in ---, and the -
day of --, 19-, at -- o'clock in the .-- noon, are the place and time 
appointed therefor; you are hereby notified to be present and put such 
questions as you think fit. Dated this -- day of --, 19-. 

-- --, Justice of the Peace." 

SEC. ro. The justice or notary, when requested. shall issue a sum
mons to the deponent in substance as follows, viz.:-

--, ss. To C. D., of --, ill the county of --. 
Greeting. 

Whereas A. E., of --, in the county of --, has requested that your 
deposition be taken, to be used in an action now pending between him 
and E. F., of ---, in the countv of --, and the -- of -- ---, in 
the town of --, and the --- ~lay of --, 19-, at -- o'clock in the 
-- noon, are the place and time appointed therefor; you are therefore 
required, in the name of the State of lVlaine, there and then to appear 
and testify what you know relating to said action. Dated this -- day 
of --, in the year 19-. 

-- --, Justice of the Peace." 

The summons may be served and the service thereof proved as in sec
lion six. 

SEC. 11. A witness may be compelled to attend and give his deposition 
in like manner and under the same penalties as a witness is compelled to 
attend and testify in court; but not to travel more than thirty miles to 
give his deposition; and such deposition shall not be used in any trial, 
except for the causes mentioned in section four, unless the adverse party 
uses the witness at such trial. 

SEC. 12. The deponent shall be first sworn to testify the truth, the 
whole truth, and nothing but the truth, relating to the cause or matter 
for which the deposition is to be taken; and he shall then be examined, 

(a) 29:M e., 69; 33 Me., 423; 36 Me., 359; 52 Me., 480. 
(b) r6 Me., 43; 36 Me., 283; 61 J\ife., 50 9; 63 Me., 52, 53; 64 Me., 533; 

72 Me., 47I. 
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first by the party producing him, on verbal or written interrogatories, and 
then by the advers'e party, and by the justice or the parties afterwards, if 
they see cause. (a) 

SEC. 13. The deposition shall be written by the justice or notary, or 
by the deponent or some disinterested person, in the presence and under 
the direction of such justice or notary; and after it has been carefully 
read to or by the deponent, it shall be subscribed by him. 
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SEC. 16. The deposition shall be delivered by the justice or nptary 

to the court or referees before whom the cause is to be tried, or shall be 
enclosed and sealed up by him, and directed to such court or referees, and 
kept sealed until opened by their order. 

:B""ornl and 
requisites of 
caption. 
R. S" c. 109, § 15. 
See § 31. 

To be deliv
ered in court, 
or sealed up. 
R. S .. c. 109, § 16. 
70 Me., 292. 

SEC. 17. vVhen a deposition is so taken, it shall not be used on trial, When not to 
be used. 

if the adverse party shows that the cause for taking it no longer R. S., c. 109, § 17. 

exists. (c) 
SI~C. 18. Objections to the competency of a deponent, or to the ques

tions or answers, may be made when the deposition is produced, as if the 
witness were testifying on the trial; but if a deposition is taken on writ
ten interrogatories, all objection to an interrogatory shall be made before 
it is answered; and if the objection is not withdrawn, it shall be noted 
thereon, otherwise it shall not afterwards be allowed. 

SEC. 19. \'\Then a plaintiff becomes nonsuit, or discontinues his suit 
and commences another for the same cause, between the same parties or 
their representatives, all depositions lawfully taken for the first may be 
used in the second suit, if they were duly filed in the court where'the first 
suit was pending, and remained on file until the commencement of the 
second. 

Objections to 
competency. 
R. S., c, 109, § 18. 
14 Me., 153. 
37 Me., 215. 
45 Me., 468, 
47 Me., 253. 
82 Me., 29. 

vVhen depo
sitions may 
be used in 
second suit. 
R. S., c. 109, § 19. 
55 Me., 172. 
69 Me" 13. 

SEC. 20. The court may admit or reject depositions taken out of the Taken out of 
the state. 

stat.e by a justice, notary or other person empowered to take them. (d) R. S., c. 109, § 20. 

SEC. 21. The justices of the supreme judicial court or of the superior 
~ourts may issue commissions to take depositions without the state, to be 
used in suits pending in the state, on such terms and conditions as they 
think proper. 

(a) 24 Me., 173; 34 Me., 71 ; 35 Me., 133, 372, 5II ; 38 Me., 144; 44 
Me., 75. 

(b) 28 Me., 33; 31 Me., 587; 33 Me., 381; 34 Me., 71, 210; 36 Me., 
73, 283, 467; 38 Me., 146 ; 41 Me., 335; 44 Me., 75; 45 Me., 470; 68 Me., 
219. 

(c) 20 'Me., 259; 28 'Me., 41 ; 63 Me., 419. 
(d) 29 :Me., 167; 31 Me., 506; 32 'Me., 180; 41 Me., !O7; 50 Me., 421 ; 

52 Me., 480; 63 Me., 52; 108 Me., 62. 

Comnlissions 
to taka such 
depositions. 
R. S., c, 109, § 21. 
32 Me" 179. 
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Application 
for taking a 
deposition in 
perpetuam, 
and notice 
to persons 
interested. 
R. S., c.1U~, § 22. 
4 Me., 90, 486. 
17 Me., 354. 
72 Me., 470. 
85 Me., 423. 

How such a 
deposition 
shall be taken 
and certified. 
R. S., c. 109, § 23. 

Shall be 
recorded, 
and where. 
R. S., c. 109, § 21. 
19 Me.,. 153. 

'When it may 
be used in 
evidence. 
R. S" c. 109, § 26. 

How such 
depositions 
may be taken 
out of the 
state. 
R. S., c. 1Q9, § 26. 
72 Me., 470. 

Court after 
notice and 
hearing 
may issue 
commission. 
R. S., c. 109, § 27. 
72 Me., 470-1. 

To be taken • 
on inter
rogatories. 
R. S., c. 10~, § 2~, 
72 Me., 470. 
-application 
may be filed 
in vacation, 
and notice 
given. 

Proceedings. 
to compel a 
deponent to 
appear and 
depose. 
R. S., c. 109, § 29, 
16 Me., 256. 
22 Me., 358. 
68 Me., 219. 

DEpOSITIONS. 

nEpoSITlONS IN pI\RPETUAM. 

SEC, 22. vVhen any person wishes to perpetuate the testimony of a 
witness, he shall make a statement in writing under oath, briefly setting 
forth in substance his title, interest or claim in the subject to which the 
desired testimony relates, the names of all persons supposed to be inter
ested therein, and the name of each witness proposed to be exai11ined; 
and shall deliver the statement to a judge or register of probate, notary 
public, clerk of the supreme judicial court, or justice of the peace, 
requesting him to take the deposition of such witness; and he shall there
upon cause notice to be given, of the time and place for taking such dep
osition, to all persons so named in the statement, which may be given and 
proved as in case of other depositions. 

SEC. 23. The deponent shall be sworn and examined, and the deposi
tion written, read and subscribed, as other depositions; and the person 
taking it shall annex to it a like certificate, as nearly as the case will 
admit, and also state therein that it was taken in perpetual remembrance 
of the thing, and the name of the person at whose request it was taken, 
and of all who were notified, and all who attended. 

SEC. 24. The statement, deposition and certificate, shall within ninety 
days after the taking, be recorded in the registry of deeds in the county 
where the land or any part of it lies, if the deposition relates to real 
estate; if not, in the county where the parties or some of them reside. 

SEc. 25. All such depositions, recorded as aforesaid, or a copy thereof 
attested by the register of deeds, may be used in the trial of any cause 
pending when the deposition was taken, or commenced afterwards, 
between the person at whose request it was taken, and either of the per
sons named in the statement and duly notified, or those claiming under 
either, concerning the title, claim or interest set forth in the statement, 
subject to the same objections as if originally taken for the suit. 

SEC. 26. Depositions, to perpetuate the testimony of \vitnesses living 
out of this state, may be taken in any other state, or foreign country, 
upon a commission issued by the supreme judicial court; and the persons 
desiring to procure such depositions may apply to said court and file a 
statement as aforesaid; and if it relates to real estate in this state, the 
statement shall be filed in the county where it lies; if not, in the county 
where some of the parties reside. 

SEC. 27. The court shall order notice to be served on each of the per
sons named in the statement living' in the state, fourteen days before the 
time appointed for hearing the parties, and of.! hearing the parties, or the 
applicant, if no adverse party appears, may issue a commission for taking 
such deposition as in a cause pending. 

SEC. 28. The deposition shall be taken on interrogatories filed by the 
applicant, and cross interrogatories by any party adversely interested, 
substantially as when taken to be used in pending causes. Or the person 
wishing to take the deposition may file his statement in the clerk's office 
in vacation, and cause notice to be given to the persons named therein as 
interested, fourteen days at least before the next term of the court, at 
which time the parti88 may be heard. 

PENALTy FOR REFUSING TO APPEAR, OR '1'0 GIVE DEPOSITION, 

SEC. 29. When a magistrate, duly authorized, has summoned a person 
before him to give his deposition or affidavit in any case authorized by 
this chapter, pending in this or auy other state; the summons has been 
served and returned by a proper officer or other person, and proof thereof 
is entered on the summons; legal fees have been tendered him a reason
able time before the day appointed for taking the deposition; and he 



D~POSITIONS. 

refuses to attend, the magistrate may adjourn the time of taking his dep
osition, and issue a capias, directed to a proper officer, to apprehend and 
bring such person before him; and if, at the time of the adjournment, he 
is not apprehended, the magistrate may adjourn from time to time, until 
he is brought before him; and if he then refuses to depose ~and answer 
such questions as are propounded to him by either of the parties or per
sons interested, under his direction, he may commit him to the county jail 
for contempt, as the supreme judicial court may commit a witness for 
refusing to testify. The capias may be served by the sheriff, deputy 
sheriff, or any constable of the county, in which such person resides; and 
if he escapes into another county, either of said officers may arrest him 
there, and bring him before said magistrate. 

S(c. 30. The governor, with the advice and consent of the council, 
may, upon the written recommendation of any judge of the supreme 
judicial court, appoint competent stenographers of either sex, as com
missioners to take depositions in all cases and disclosures of trustees, who 
shall hold office for four years. They may act throughout the state and 
shall have and exercise the same powers in taking depositions and dis
closures of trustees as are exercised and possessed by justices of the 
peace. 

S(c. 31. Depositions and disclosures of trustees may be taken by such 
commissioners stenographically by the consent of the parties-to the suit 
or proceeding, and their notes shall be transcribed in full by questions and 
answers, and read to the deponent or trustee and signed by him. If the 
deponent or trustee, in writing, waives such reading, the transcript shall 
be admissible as his deposition or disclosure, without his signature. No 
change of or addition to the transcript shall be made by the deponent or 
trustee except in the presence of the counsel who attested the taking of 
the deposition. The commissioner shall state the facts in his certificate, 
as to reading, signature or waiver, and what, if any, changes Dr additions 
were made. 

SEc. 32. They shall receive the same fees for travel, swearing wit
nesses, notifying parties and deponents as are received by justices of the 
peace, and in addition thereto, t\venty cents a page for their transcripts. 

Note. Depositions to prove copy of lost deed, c. 7~, § 28. 
Depositions may be taken out of the state before commissioners appointed 

by governor, c. 113, § 3. 
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What contro
versies nlay 
be referred; 
powers of 
referees. 
R. S., c. 110, § 1. 
5 Me., 41. 
18 Me., 253, 257. 
22 Me., 241. 
23 Me., 130. 
32 Me., 79. 
34 Me., 161. 
36 Me., 21, 594. 
41 Me., 357. 
47 Me., 425. 
55 Me., 245. 
59 Me., 129. 
60 Me., 102. 
62 Me., 50, 120. 
64 Me., 367. 

-to be re
voked only 
by consent. 

Submission 
of all de
mands, and 
of a specific 
demand. 
R. S., c. 110, § 2. 

All referees 
must hear; 
but majority 
may decide; 
may allow 
costs or not; 
may swear 
witnesses. 
R. S., c. 110, § 3. 

Report, how 
and when to 
be returned. 
R. S., c. 110, § 4. 

Court may 
accept, reject, 
or recomn1it. 
R. S., c. 110, § 5. 
-exceptions 
and recom
mitment. 
-writ of 
error. 

REFERENCE OF DISPUTES. 

CHAPTER 111. 

REFERENCE OF DISPUTES BY CONSENT OF PAR'fIES. 

SEC. 1. All controversies which may be the subject .of a personal 
action, may be submitted to one 01' more referees, with the same powers 
as those appointed by the court; and the parties personally, or by attorney, 
may sign and acknowledge an agreement before a justice of the ,peace, 
although he is one of the referees, in substance as follows: 

"Know a!l men by these presents, that -- --, of --, in the 
county of --, and -- ---, of --, in the county of --, have 
agreed to submit the demand made by said --, against said --, which 
is hereunto annexed," (and all other demands between the parties, as the 
case may be,) ·'to the determination of -- --, -- -- and -
---; and judgment rendered on their report, 01' that of a majority of 
them, made to the supreme judicial" (or "superior") "court for the said 
county of --, within one year from this day, shall be final. And if 
either party neglects to appear before the referees, after proper notice 
given to him of the time and place appointed for hearing the parties, they 
may proceed in his absence, 

Dated this -- day of ---, A. D., 19-," 
Such agreement shall not be revoked without mutual consent: but the 

parties may agree when the report shall be made, and vary the form 
accordingly. 

SEC. 2. If all demands between the parties are so submitted, no specific 
demand need be annexed to the agreement; but if a specific demand only 
is submitted, it shall be annexed to the agreement and signed by the party 
making it, and be so stated as to be readily understood. (a) 

SEC. 3. All the referees must meet and hear the parties; but a major
ity may make the report, which shaIl be as valid as if signed by all, if it 
appears by the report, 01' certificate of the dissenting referee that all 
attended and heard the parties. They may aIlow costs 01' not to either 
party unless special provision is made therefor in the submission, but the 
court may reduce their compensation; and any referee may swear wit
nesses. (b) 

SEC. 4. The report shall he made to the court and within the time 
specified in the submission: .one of the referees shall deliver it into court, 
or it shall be sealed up and sent sealed to the court, and be opelH~d by the 
cleric. (c) 

S1\c. 5. The court, may accept, rej ect. or recommit the report, and 
either party may file exceptions thereto; if recommitted, the referees shall 
notify the parties of the time and place for a new hearing; when the 
report is accepted, judgment shall be entered thereon as in case of sub
missions by rule of court; and either party may bring a writ of error to 
reverse such judgment. (d) 

(a) 9 Me., IS; 22 Me., 241; 30 Me., 114; 35 Me., 358 ; 45 Me., 375; 55 
Me., 246; 68 Me., 324. 

(b) I Me., 66; 30 1vle., 553; 35 Ivle., 284; 50 Me., 65. 
( c) 36 Me" 595; 37 :iVIe., 505; S9 Me., 285; 60 1vle., 102. 

(d) 6 :Me" 25; 8 Me., 290; 23 :Me., 437; 27 Jlde., 128; 29 Me., 70 ; 31 
Me., 41, II6; 32 Me., 79; 36 Me., 109; 37 Ivle., 506; 40 Me., 196; 41 Me., 
409, 51 I; 51 Me., 31 ; 55 Me., 537; 56 Me., 145; 59 Me., 285. 



SALE OF TIlv!llER AND CORD-WOOD. 

CHAPTER 112. 
TIMBER AND CORD-WOOD; lIOW n MAY DE DISPOSED OF IN CERTAIN 

CASES. 

SEC. r. Any person seized of a freehold estate, or of a remainder or 
reversion in fee simple, or fee tail, in a tract of woodland or timber land, 
on which the trees are of a growth and age fit to be cut, may apply to the 
supreme judicial court in any county for leave to cut and dispose of such 
trees, and invest the proceeds for the use 'of the persons interested there
in; and the court, after due notice to all persons interested, and a hearing 
of the parties, if any appear, may appoint one or more persons to examine 
the land and report to the court, and the court may thereupon order the 
whole or a part of such trees to be cut and sold, and the proceeds brought 
into court, subj ect to further orders. 

SEC. 2. The court shall appoint one or more commissioners to super
intend the cutting and sale of such trees, who shall account for the pro
ceeds to the court, and be under bond to the clerk for the faithful per
formance of their trust. 

SEC. 3. The court may cause the net proceeds of sale to be invested 
in other real estate in the state, or in public stocks, to the same uses and 
under the same limitations as the land; the income thereof to be paid to 
the persons entitled to the income of the Jand, or apportioned among the 
persons interested in the estate, according to their interests. 

SEC. 4. The court may appoint one or more trustees, removable at its 
pleasure, to hold such estates or stocks for said uses, who shall give bond, 
with sufficient sureties, to said clerk, for. the faithful discharge of their 
duty. 

CHAPTER 113. 
COMMISSIONERS 'l'o TAKE ACKNOWLEDGJ\IEN'r OF DEEDS AND OTHER 

CONTRACTS, AND DEPOSITIONS IN OTHER STATES. 

SEC. r. The governor lllay appoint one or more commissioners in any 
other of the United States, and in any foreign country, who shall con
tinue in office during his pleasure; and have authority to take the 
acknowledgment and proof of the execution of any deed, other convey
ance or lease of lands lying in this state; and of any contract, letter of 
attorney, or any other writing, under seal or not, to be used or recorded 
in this state. 

SEC. 2. Such acknowledgment or proof, taken according to the laws 
of this state, and certified by any such commissioner under his seal of 
office, annexed to or indorsed on such instrument, shall have the same 
force and effect, as if done by an officer authorized to perform such acts 
within this state. 

SEC. 3. Every cOlllmissioner thus appointed may administer any oath, 
lawfully required in this state, to any person willing to take it; and take 
and duly certify all depositions, to be used in any of the courts in this 
state, in conformity to the laws thereof, on interrogatories proposed under 
commission from a court of this sta te, by consent of parties, or on legal 
notice given to the opposite party; and all such acts shall be as valid as if 
done and certified, according to law, by a magistrate in this state. 

SEC. 4. Every such commissioner, before performing any duty or 
exercising any power by virtue of his appointment, shall take and sub
scribe an oath or affirmation, before a judge or clerk of one of the 
superior courts of the state or country in which he resides, well and 
faithfully to execute and perform all his official duties under the laws of 
Maine; which oath, and a description of his seal of office, shall be filed 
in the office of the secretary of this state. 
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R. S., c. 113, § 4. 

I<'RAUDS AND PE;RJURIE;S. 

CHAPTER 114, 
. PREVE;N'l'ION OF FRAUDS AND PE;RJ URIltS IN CONTRACTS, AND ACTIONS 

FOUNDE;D THE;RE;ON. 

SE;C. I. No action shall be maintained in any of the following cases;
I. To charge an executor or administrator upon any special promise 

to answer damages out of his own estate; 
II. To charge any person upon any special promise to answer for the 

debt, default or misdoings of another; (a) 
III. To charge any person upon an agreement made in consideration 

of marriage; 
IV. Upon any contract for the sale of lands, tenements or heredita

ments, or of any interest in or concerning them; (b) 
V. Upon any agreement that is not to be performed within one year 

from the making thereof; (c) 
VI. Upon any contract to pay a debt after a discharge therefrom under 

the bankrupt laws of the United States, or assignment or insolvent laws 
of this state; 

Unless the promise, contract or agreement, on which such action is 
brought, or some memorandum or note thereof, is in writing and signed 
by the party to be charged therewith, or by some person thereunto law
fully authorized; but the consideration thereof need not be expressed 
therein, and may be proved otherwise. (d) 

Suc. 2. No action shall be maintained on any contract made by a 
minor, unless he, or some person lawfully authorized, ratified it in writ
ing after he arrived at the age of twenty-one years, except for neces
saries, or real estate of which he has received the title and retains the 
benefi t. ( e ) 

SE;c. 3. No action shall be maintained to charge any person by reason 
of any representation or assurance, concerning the character, conduct, 
credit, ability, trade or dealings of another, unless made in writing, and 
signed by the party to be charged thereby 01' by some person by him 
legally authorized. 

Suc. 4. No contract for the sale of goods, wares or merchandise, for 
thirty dollars or more, shall be valid, unless the purchaser accepts and 
receives part of the goods, or gives something in earnest to bind the bar
gain, or in part payment thereof, or some note or memorandum thereof is 
made and signed by the party to be charged thereby, or by his agent. (f) 

(a) 7 Me., 360; 21 Me., 412, 550; 22 Me., 397; 26 Me., 349; 36 Me., 
114; 41 Me., 559; 46 Me., 143; 58 Me., 442; 62 Me., 245; 69 Me., 101, 154; 
74 Me., 505; 87 Me., 82; 89 Me., 476 ; 92 Me., 554; 93 Me., 262. 

(b) 12 Me., 509; 15 1\1e., 16,63,203; 16 Me., 214; 18 Me., 18; 22 Me., 
397; 23 Me., 134; 35 Me., 220; 38 Me., 240 ; 41 Me., 301 ; 48 Me., 345; 53 
Me., 147, 394; 54 Me., 199, 407; 55 Me., 106; 63 Me., 584; 64 Me., 193; 
68 Me., 374; 70 :Me., 31 ; 71 :Me., 484, 532 ; 92 l\IIe., 27; 98 Me., 373; 107 
Me., 129. 

(c) 10 Me., 35; 15 Me., 204; 20 Me., 121; 31 Me., 556; 46 Me., 157; 
56 Me., 193, 380; 65 Me., 306; 71 Me., 508 ; 74 Me., 400; 102 Me., 243. 

(d) 3 Me., 415; 4 Me., 9, 263; 53 Me., 24; 66 Me., 343; 73 Me., 19S; 
80 Me., 243; 96 Me., 309. 

(e) 79 Me., 530; 86 Me. ,194; 92 Me., 164; 101 Me., 582. 
(f) 9 Me., 81; 12 Me., 476; 13 Me., 427; i9 Me., 139; 26 Me., 399; 

39 Me., 101; 41 Me., 69, 527; 48 Me., 2II, 380 ; 53 Me., 510; S4 Me., IIO; 
57 Me., 163; 60 Me., 273; 62 Me., 355; 64 Me., 449; 66 Me., 341 ; 73 Me., 
194; 94 Me., 462; 98 Me., 166; 105 Me., 513; 106 Me., 519; 108 Me., 200; 
109 Me., 507. 



FRAUDS AND P!,;RJURI!,;S. 

Sec. 5. The sale in bulk of any part or the whole of a stock of mer
chandise, otherwise than in the ordinary course of trade and in the reg
ular and ~sual prosecution of the seller's business, shall be void as against 
the creditors of the seller, unless the seller and purchaser, at least five 
days before the sale, make a full detailed, inventory, showing the quantity, 
and, so far as possible with exercise of reasonable diligence, the cost price 
to the seller of each article to be included in the sale; and unless the pur
chaser preserve such inventory for inspection by the creditors, or any 
of them, for thirty days after the completion of the sale; and unless the 
purchaser demand and receive from the seller a written list of names 
and addresses of creditors of the seller, with the amount of indebtedness 
due or owing to each and certified by the seller, under oath to be, to the 
best of his knowledge and belief, a full, accurate and complete list of 
his creditors and of his indebtedness; and unless the purchaser, at least 
five days before taking possession of such merchandise or paying there
for, notify personally or by registered mail every creditor whose name 
and address are stated in said list of the proposed sale and of the price, 
terms and conditions thereof. Provided, however, that the preceding 
provisions of this section shall not apply if the purchaser, before any such 
sale' of merchandise, shall demand and receive -from the seller a written 
list of names and addresses of creditors of the seller, with the amount of 
indebtedness due or owing to each, and certified by the seller under oath 
to be, to the best of his knowledge and belief, a full, accurate, and com
plete list of his creditors, and of his indebtedness, and the seller, prior to 
such sale, shall deliver to the purchaser a certificate signed and sworn to 
by the seller that he has in good faith given notice of the proposed sale 
to all of the creditors whose names are stated in such verified list, and 
shall also deliver to the purchaser a written waiver of the provisions of 
this section signed by a majority in number of such creditors, and by 
creditors holding a majority of the total indebtedness shown by such list. 

S!';c. 6. Sellers and purchasers under the preceding section shall 
include corporations, associations, copartnerships, and individuals, but 
said section shall not apply to sales by executors, administrators, 
receivers, assignees under voluntary assignments for the benefit of cred
itors, trustees in bankruptcy, of by any public officer under judicial pro
cess, or to mortgages made in good faith for the purpose of security only. 

S:ec. 7. No agreement that personal property bargained and delivered 
to another, shall remain the property of the seller till paid for, is -valid 
unless the same is in writing and signed by the person to be bound there
by.' And when so made and signed, whether said agreement is, or is 
called a note, lease, conditional sale, purchase on instalments, or by any 
other name, and in whatever form it may be, it shall not be valid, except 
as between the original parties thereto, unless it is recorded in the office 
of the clerk of the city, town or plantation organized for any purpose, in 
which the purchaser resides at the time of the purchase; but if any of 
the purchasers are not residents of the state, or reside in an unorganized 
place in the state, then in the registry of deeds in the county where the 
seller resides at the time of the sale. The fee for recording the same 
shall be the same as that for recording mortgages of personal property. 
All such property, whether said agreements are recorded or not, shall be 
subject to redemption and to trustee process as provided in section fifty 
of chapter eighty-nine, but the title may be foreclosed in the same manner 
as is provided for mortgages of personal property. (a) 

(a) 59 Me., 394; 62 Me., 254; 65 Me., 49 I ; 70 Me., 59; 73 Me., 90; 
74 Me., 539; 76 Me., 26; 80 l'de., 273; 82 l\i(e., I47, 200, 42I; 86 Me., 459, 
547; 87 Me., 206; 9I Me., 248 ; 92 Me., 70 ; 95 Me., 85, 148; 97 Me., 362; 
lOI Me., 220; I02 Me., 495; lO6 Me., 35 I, 354. 
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See c. 54, § 104. 

-record. 
See c. 94, 
§§ 4, 5; c. 80, 
§ 6, U I. 
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not valid 
unless 
recorded. 
R. S., c. 113, § 6. 
1907, c. 103. 

-where 
assiglllUent 
shall be 
recorded. 

.. ALCCOUllts 
and claims 
against 
state and 
11lunicipalities, 
how verified. 
R. S., c. 113, § 7. 

Expense 
accounts of 
State and 
county 
officers. 
1905, c. 49. 

Contracts for 
sale of real 
estate, ,vhen 
to terminate. 
1911, c. 157. 

Specific per
fornlance of a 
contract to 
convey real 
estate, 
after death of 
contractor. 
R. S., c. 113, § 8. 
63 Me., 402. 
77 Me., 141. 
97 Me., 400. 

Decree. 
R. S., c. 113, § 9. 

-such 
conveyance 
Is valid. 

Decree luay 
be enforced 
by writ of 
seizin, 
R. S., c. 113, § 10. 

Provision, in 
case of the 
death of the 
obligee, 
before 
conveyance. 
R. S., c. U3, § 11. 

FRAUDS AND PERJURIES. 

SEC. 8. No assignment of wages is valid against any other person 
than the parties thereto unless such assignment is recorded by the clerk 
in the town where the assignor is employed while earning such wages; 
proz!ided, that if said assignor is employed in an unorganized place while 
earning such wages, said assignment to be valid against any other person 
than ·the parties thereto, shall be recorded in the office of the register of 
deeds for the registry district in which said unincorporated place is 
located. No such assignment of wages shall be valid against the em
ployer unless he has actual notice thereof. (a) 

SEC. 9. A person presenting an account or claim against any town, 
village corporation, city, county or the state, for services rendered, arti
cles furnished, or expenses incurred, shall cause said account or claim to 
be verified by oath, if required by any person whose duty it is to audit the 
same; and if said claimant refuses so to verify, his claim shall be 
rej ected. 

SEC. 10. Every state and county officer whenever required by law to 
render a bill of expenses, shall itemize the same and make oath, before 
presenting it for auditing or payment, that it includes only actual cash 
outlay while in the performance of his official duties. 

SEC. 11. All contracts entered into after the first day of August, nine
teen hundred and eleven for the sale or transfer of real estate and -all 
contracts whereby a person, company or corporation becomes an agent 
for the sale or transfer of real estate shall become void in one year from 
the date such contract is entered into unless the time for the termination 
thereof is definitely stated. . 

SEC. 12. If a person, who has contracted in writing to .convey real 
estate, dies before making the conveyance, the other party may have a bill 
in equity in the supreme judicial conrt to enforce specific performance 
thereof, against his heirs, devisees, executors or administrators, if com
menced within three years from the grant of administration, or from the 
time when he is entitled to such conveyance, but not exceeding four year~ 
after the grant of administration, provided that written notice of the 
existence of the contract is given to the executor or administrator within 
one year after the grant of administration. 

SEC. 13. If it appears that the plaintiff. is entitled to a conveyance, the 
court may authorize and require the executor or administrator to convey 
the estate as the deceased ollght to have done; and if any of the heirs or 
devisees are in the state and competent to act, the court may direct them, 
instead of the executor or administrator, to convey the estate or join with 
either in such conveyance; which conveyance shall pass the estate as fully 
as if made by the contractor. 

SEC. 14. If the defendant neglects or refuses to convey according to 
the decree, the court may render judgment for the plaintiff for possession 
of the land, to hold according to the terms of the intended conveyance, 
and may issue a writ of seizin as in a real action, under which the plain
tiff, having obtained possession, shall hold the premises as effectually as 
if conveyed in pursuance of the decree; or the court may enforce its 
decree by any other process according to chancery proceedings. 

Sec. IS. If the person, entitled to such conveyance, dies before bring
ing his suit, or before the conveyauce is completed, or such seizin and 
possession are obtained, his heir, rlevisee or other person entitled to the 
estate under him, may bring and prosecute such suit, and shall be entitled 
to the conveyance, or seizin and possession, in like manner as the obligee. 

(a) 68 IVIe., 428; 71 Me., 512; 74 Me., 496 ; 76'Me., 4I5; 80 Me., 370; 
82 Me., 4IS; 83 lVIe., 290; 85 Me., lOS, I2S; 96 Me., 297; 99 Me., 75; 104 
Me., 319. 

Note. Recording officer shall not draft any instrument which he is by law 
required to record, c. 11, § 15. 
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SEC. 16 If the party to whom any such conveyance was to be made, 
or those claiming uncler him, does not commence a suit as before pro
vided, and the heirs of the deceased party are under age, or otherwise 
inc:ompetent to convey the lands contracted for, the executor or admin
istrator of the deceased may file a bill in equity in the supreme judicial 
court, setting forth the contract, alld circumstances of the case; where
upon the court by its decree, may authorize such executor or administrator 
to convey the estate as the deceased should have done; and such convey
ance shall be deemed a performance of the contract on the part of the 
deceased, so as to entitle his heirs, executors or administrators, to demand 
a performance thereof on the part of the other party. 

OHAPTER 115. 

RELIEF OF POOR DEBToRS. 

SEC. r. No person shall be arrested upon mesne process in a suit on 
contract, express or implied, or on a judgment on such contract, except 
as provided in the following section; and the writ or process shall be 
varied accordingly; but in all other actions, the original writ or process 
may run against the body of the defendant, and he may be arrested and 
imprisoned thereon, or give bail as provided in chapter eighty-eight. (0) 

ARRESTS AND JlISCLOSUR~:S ON LEAVING THE S'I'Al'E. 

SEC. 2. Any person, whether a resident of the state or not, may be 
arrested and held to hail, or c0111mi tteel to prison on mesne process on a 
contract 'express or implied, if the sum demanded amounts to tell dollars, 
or on a judgment on contract, if the debt originaliy recovered and 
remaining due is ten dollars or more, exclusive of interest, when he is 
about to depart and resIde beyond the limits of the state, with property 
or means of his own exceeding the amount required for his immediate 
support, if the creditor, his agent or attorney makes oath before a justice 
of the peace, to be certified by such justice on said process, that he has 
reason to believe and does believe that 'such debtor is about so to depart, 
reside and take with him property or means as aforesaid, and that the 
demand, or principal part thereof, amounting to at least ten dollars, is 
due to him. (b) 

SEC. 3. A debtor arrested or imprisoned, on request to the officer or 
jailer who has him in custody, may be taken before two disinterested 
justices of the peace, to be selected as provided in section sixty-seven, to 
disclose the actual state of his affairs. 

(0) No execution issued on a judgment recovered for the collection 
of a poll tax shall run against the body of the judgment debtor, c. ro, 
§ 65. 

(b) 16 Me., 399; 20 Me., 80, 467; 28 :Me., 48; 38 :Me., 129; 52 Me., 
591; 57 Me., 4II ; 61 Me., 2Ro; 62 JVle., 525; 63 Me., 50, 58; 65 Me., 146; 
68 Me., 257; 7 I ]Vle., 406; 86 Me., 214; 91 Me., 64. 
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Notice to be 
given to the 
plaintiff. 
R. S., c. 114. § 4. 

Justices may 
adjourn. 
R. S .. c. 114, § 6. 
18 Me., 144. 
28 Me., 460. 
91 Me., 151. 

Mode of 
maldng 
disclosure: 
adjudication 
of justices; 
effect of 
discharge. 
R. S., e. 114, § 6. 
14 Me., 477. 

Lien on 
property dis
closed, ho\'O' to 
be preserved. 
R. S., c. 114, § 7. 

-section 
fourteen 
applies. 

Defendant 
may, in all 
cases, dis
close before 
judgment. 
R. S., c. 114, § 8. 
14 Me., 477. 
~5 Me., 556. 

-notice. 

Effect there
of; lien on 
property 
disclosed. 
R. S., c. 114, § 9. 
See § 20. 

Certificate of 
real estate 
disclosed, 
shall be filed 
in registry 
of deeds. 
R. S., c. 114, § 10. 
See c. 118, § %2. 

RELIEF OF POOR DEBToRS. 

SEC. 4. Previous to the disclosure, he shall give to the creditor or one 
of them, if 1110re than one, his agent, or attorney, due notice of his inten
tion, and of the time and place for said disclosure, that he may be present 
and select one of the justices and be heard thereon; such notice shall not 
be less than one day for every twenty miles' travel, exclusive of Sundays. 

SEC. S. The justices may adjourn· from time to time, if they see 
cause; and if either of them is not present at the adjournment. the other 
may adj ourn to another time; but no such adj ournments shall exceed 
three days in the whole, exclusive of Sundays. 

SEC. 6. If the debtor at the appointed time and place makes a full 
disclosure of the actual state of his affairs and of all his property, rights 
and credits, and answers all proper interrogatories in regard to the same, 
to the satisfaction of said justices, and they are satisfied that the dis
closure is true, and do not discover anything therein inconsistent with his 
taking the oath prescribed in section fifty-five, they may administer it to 
him and certify the fact on the writ; and the debtor shall thereupon be 
discharged from arrest; and no execution issuing on the judgment" in the 
suit, shall run against his body, but against his property only. 

SEC. 7. All attachable property disclosed by the examination, or so 
much as the creditor designates to satisfy his demand, shall be held as 
attached from the time of the disclosure until thirty days after final 
judgment, like other attachments; the officer shall make return thereof 
on the writ or process, certifying the fact that the property was so dis
closed; if it is real estate, he shall certify it to the register of deeds, like 
other attachments; and if the creditor requires it, at any time before final 
judgment, he shall take into his custody any part of the personal property 
so disclosed, sufficient to secure the demand and hold it as in other cases; 
and the provisions of section fourteen are also applicable to this class 
of disclosures. 

DISCI,oSURES ON l\IESNE PROCESS BEFORE JUDGMENT. 

SEC. 8. 'When a person is served with an original writ, or other mesne 
process, founded on such contract or judgment, in any other manner 
than by arrest of the body, he may, at any time before final judgment, 
appear before the court or justice, before whom such writ or process is 
pending, or a disinterested commissioner or commissioners appointed by 
said court or justice, and submit himself to examination; and such court, 
justice or commissioner shall give notice, and proceed to take his dis
closure as provided in sections four, five and six, and with like effect; 
and the court may 'continue the cause to permit such disclosure to be 
taken. 

SEC. 9. On such examination, the court, justice or commissioner, 
except as provided in section fonrteen, may determine that the defendant 
shall forever thereafter be exempt from arrest on any execution issued 
on the judgment recovered in the suit, and that such execution shall run 
against the property only of the defendant, or otherwise, as justice 
requires, on the facts so disclosed or proved; and all attachable property 
so disclosed, fr011l the time of the disclosure, shall be held attached as 
provided in section seven, subj ect to the provisions of the two following 
sections. 

SEC. 10. If the disclosed property is real estate, the court, justice or 
commissioner, shall deliver to the plaintiff a certificate thereof, stating 
the names of the parties, and the amount of the claim in the writ, which 
the plaintiff shall file with the register of deeds for the county or dis
trict where the estate lies, within five days after its date; and the register 
shall enter and file it as returns of officers making attachments of real 
estate, and shall be entitled to the same fees from the plaintiff. 
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SEC. I I. If personal estate liable to attachment is disclosed, and the 
plaintiff 'states that he is apprehensive that it may be removed or con
cealed, so that it cannot be taken on execution, the court in term time, or 
any justice thereof in vacation, or the trial justice before whon1 the suit 
is pending, may issue an order signed and sealed, directing any officer 
authorized to serve processes in the suit, to take such property into his 
custody, and hold it as if originally attached; and he shall execute the 
order accordingly. 

SEc. 12. At any time before or after the return day of such writ or 
process, the parties to the suit, by a written agreement, may appear 
before a justice of the peace in the county where the suit is pending; 
and the defendant shall make the disclosures, and submit to the examina
tions and proceedings required in section eight, and the record thereof 
shall, before final judgment, be returned to the court or justice before 
which the suit is pending, where the proceedings shall be the same as if 
the disclosure had been before a commissioner appointed for the purpose. 

S~c. 13. If the result of such disclosure and examination is adverse 
to the defendant's right to exemption from arrest, the execution shall 
run against his body. 

S~c. 14. If, on any disclosure and examination before judgment, it 
appears that the debfor possesses, has in his power or, with intent to 
protect the same from his creditors, has assigned, secreted or otherwise 
disposed of any bank hills, notes, accounts, bonds, other contracts or 
property not exempt from attachment, but which cannot be reached to 
be attache'd from its nature' or otherwise, the debtor, if under arrest, shall 
not be released; nor shall he be exempted from arrest on execution on 
judgment in such suit, unless he assigns and delivers to such person as the 
examining magistrate, court or commissioner appoints, all such property, 
or so much of it as they adjudge sufficient security for the creditor, to be 
held by him, under the direction of the court or justice before which the 
suit is pending, in trust for the parties, that it may be applied and appro
priated as provided in sections fifty-six and fifty-seven. 

BONDS ON l\I¢SN¢ PROCESS AND DISCJ,OSURlO:S AF'l'ER JUDGM¢N'l'. 

SEC. IS. \Vhen a person is arrested or impriso11ed on mesne process 
in a civil action, he may disclose as provided in sections three, four, five, 
six and seven of this chapter, or he may be released, by giving Dond to 
the plaintiff in d011ble the sum for which he is arrested or imprisoned, 
with surety or sureties, approved by him or by two or three justices of 
the peace of the county where the arrest or imprisonment is made', 
selected and proceeding, as prescribed in section sixty-seven, conditioned 
that within fifteen days after rendition of judgment, or after the adjourn
ment of the court in which it is rendered, he will notify the creditor, his 
agent or attorney, to atte'nd at a certain place in the county, at a time 
not more than thirty nor less than fifteen days after such notice, for 
the' purpose of disclosure and examination: that he will then and there 
submit himself to examination: make true disclosure of his business 
affairs and property on oath, and abide the order of the justices thereon; 
and if the. office'r serving the writ takes such bond, he shall return it to 
the court or justice where the suit is pending. (a.) 

SF,c. 16. After judgment, he may apply in writing to a justice of the 
peace of the county where he was arrested, who shall issue a citation 'to 
the creditor, his age'nt or attorney; and an examination and disclosure' 

(a.) 4 Me., 13; 15 Me., 57: 22 Me., 485: 36 Me., 242; 40 Me., 133; 52 
Me., 258; 53 :M e., 63; 56 Me., 182, 544; 57 Me., 364; 71 Me., 232; 72 .1k, 
261; 78 Me., 4J8. 
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may be had before two justices of the peace within the time specified in 
the bond; and the same proceedings shall be had, and the ·same results 
shall follow, as in disclosures on honds given on execution, except as 
provided in the following section. (a) 

SEC. 17. If the debtor, on such ex ami nation, does not, in the opinion 
of the justices, entitle himself, to the benefit of the oath hereinafter pro
vided, and it appears that at that time he has real or personal estate, 
liable to attachment, or any such property as is described in section fifty
six, they shall permit hil1l to go at large on his bond, during the thirty 
clays that the creditor's lien exists on the property disclosed; and during 
that time, the creditor may elect to arrest him on execution, or to enforce 
his lien on the property. 

SEC. 18. If the creditor elects so to arrest him, and the officer having 
the execution, returns that he is not found, his bond shall be forfeited. 
and on judgment thereon. execution shall issue for the amount of judg
ment in the original suit, and inlerest. If the debtor is not arrested 
within that time, and does not avoid arrest, no execution, issued or 
founded Oll such judgment, shall run again his body, but against his prop
erty only. 

DISCLOSURE COMlI[[SSIONERS. 

SEC. 19. The governor shall from time to time appoint disclosure com
missioners in different localities within and for each county of the state 
who shall have jurisdiction within the county for which they are 
appointed. Such commissioners shall be attorneys at law and shall hold 
office for the term of seven years. They shall have an official seal which 
shall have engraved thereon the name of the commissioner, the words 
"disclosure commissioner" and the word "Maine" and the name of the 
cOllnty and the town or city where the commissioner resides. Each town 
or city of not more than four thousand inhabitants as shown by the last 
preceding census of the United States, shall be entitled to one such ,com
missioner and not more than one, and for every additional five thousand 
inhabitants thus shown, or fraction thereof, an additional commissioner 
shall be allowed, provided that the total number of commissioners in any 
one town or city shall in no case exceed six. Any commissioners 
appointed uncler this section shall have power to renew executions issued 
by, any former commissioner within and for the same county, and execu
lions issued by himself. 

SEC. 20. No execution issued on a judgment founded on a contract. 
express or implied, or on a prior judgment on contract, shall run against 
the body of the judgment debtor, except as hereinafter provided, unless 
otherwise determined in proceedings under section eight, or unless the 
debtor was arrested on the original writ as provided in section two of 
this chapter. 

SEC. 2I. The owner of allY judgment remaining unsatisfied in any 
part may have a disclosure of the business and property affairs of any 
judgment debtor, at any time, by proceedings as hereinafter provided, but 
married women, and judgment debtors not liable to arrest (as provided 
in section sixty-five of chapter ten, or) by virtue of proceedings under 
sections six or eight, thus cited shall not be arrested except for contempt 
or upon capias issued to bring them before the magistrate as provided 
by section thirty-three. 

SEC. 22. Such owner, or his attorney, may make application in writing 
to a disclosure commissioner, judge of probate, register of probate, judge 
of a municipal or police conrt in the county in which the judgment debtor 
resides, or, if the judgment debtor is a non-resident of this state, in the 

(a) IS Me .. 338; 21 Me., 442; 22 1\1e., 401; 48 Me., !O3: 5 I Me .. 109. 
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county in which he is commorant, stating the amount of the debt and of 
the costs for vvhich said judgment was rendered, the court and term at 
which it was rendered, the names of the original parties, the title of the 
petitioner, and praying for subpc:ena to issue to the debtor to appear and 
make disclosure. 

SEC. 23. Such magistrate shall thereupon issue under his hand and 
seal a subpa::na to the debtor, commanding him to appear before any such 
disinterested magistrate within said county in the town in which the 
debtor, the petitioner or his attorney resides, and in case there is no such 
magistrate~jn the town where the debtor, petitioner or his attorney resides 
then in the shire town of said county, at a time and place therein named, 
to make full and true disclosure, on oath, of all his business and property 
affairs. The application shall be annexed to the subpc:ena. Any town in 
\\ihich regular sessions of the supreme judicial court are held, shall be 
considered a shire town for the purpose of this section. No application 
or subpa::na shall be deemed incorrect for want of form only, or for cir
cumstantial errors or mistakes, when the person and the case can be 
rightly understood. Such errors and mistakes may be amended on appli
cation of either party. 

SI(C. 24. The subpc:ena may be served by any officer qualified to serve 
civil process in said county by giving to the debtor in hand an attested 
copy of the petition and subpc:ena, which said service shall be at least 
twenty-four hours before the time of said disclosure for every twenty 
miles' travel from his home 01' place of abode at the time of service to 
the place of disclosure. 

SEC. 25. At such time and place, the debtor shall appear and submit 
himself to examination on oath concerning his estate and effects, their 
disposal and his ability to pay the judgment. Should the owner of said 
judgment or his attorney neglect to have the original petition and sub
pc:ena before said magistrate at the time therein designated for said dis
closure, upon prayer therefor, said magistrate shall issue an execution 
against said judgment owner in favor of said debtor for his trave'l at six 
cents per mile and attendance at one dollar and fifty cents. if he actually 
attends at said time and place, and said debtor shall not thereafter be 
compelled to disclose on said judgment until said execution has been 
satisfied. 

SEC. 26. The petitioner may propose to the debtor any interrogatories 
pertinent to the inquiry, and if either party requires it, the examination 
shall be in writing and signed and sworn to by the debtor. If the peti
tioner is absent 01' does not propose interrogatories, the magistrate shall 
conduct the examination. 

SEC. 27. If, on sllch examination and hearing, the magistrate is satis
fied that the debtor's disclosure is true, and does not discover anything 
therein inconsistent with his taking the oath, the magistrate may adminis
ter to him the oath prescribed by section fifty-five of this chapter. 

SEC. 28. vVhen from such disclosure it appears that the debtor pos
sesses, or has under his control, any bank bills, notes, accounts, bonds or 
other contracts or property, not exempted by statute from attachment, 
which cannot be come at to be attached, and the petitioner and debtor 
cannot agree to apply the same towards the debt the magistrate hearing 
the disclosure, shall appraise and set off enough of such property to sat
isfy the debt, cost and charges: and the petitioner or his attorney, if 
present, may select the property to be appraised. If the petitioner accepts 
it, it may be assigned and delivered to him by the debtor, and applied 
towards the satisfaction of his demand. Excel)t where the original debt 
was for necessa1'ies, the debtor shall not be requin~d to assign any sums 
dne him as wages for his personal labor earned within Ol1e 1110Jlth 11e,o:t 
precedillg the date of the disclosnre alld not exceedillg twellty dollars 
(which would be exempt from attachment on trustee process under the 
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provisions of section fifty-five of chapter eighty-nine.) If any particular 
article of such property, nccessary or convel11ent to be applied in satis
faction of the execution, exceeds the amount due thereon, and is not 
divisible in its nature, the petitioner may take it, by paying the overplus 
to the debtor or securing it to the satisfaction of the magistrate. 

SEC. 29. If the petitioner is absent, or does not so accept it, the debtor 
shall deposit with the magistrate a written assignment to the petitioner, 
of all the property thus appraised and set off; and the magistrate shall 
make a record of such proceedings, and cause such property to be safely 
kept and secured for the term of thirty days thereafter, to be dtdivered to 
the petitioner with the assignment, on demand, within that time. If not 
so demanded, they shall be returned to the debtor. 

SEC. 30. If an execution debtor discloses real estate liable to be seized 
on execution, the magistrate shall give the petitioner a certificate thereof, 
stating the names of the parties and the amount of the execution; and the 
petitioner shall have a lien thereon for thirty days thereafter, if he files 
the certificate with the register of deeds of the county or district where 
the real estate lies, within five days from Hie date of the disclosure; and 
the register shall enter and file it like officers' returns of attachments. 

SEC. 31. 1£ he discloses personal estate liable to be seized on execu
tion, the petitioner shall have a lien on it, or so much of it as the magis
trate in his record judges necessary, for thirty days; and if the debtor 
transfers, c'onceals or otherwise disposes of it within said time or suffers 
it to be done, or refuses to surrender it, on demand, to any proper officer 
having an execution on the same judgment, the debtor shall have no bene
fit from the certificate described in section thirty-seven; and the petitioner 
may recover, 'in an action on the case against him, or any person frau
dulently aiding in such transfer, concealment or disposal, double the 
amount due on said execution; and any execution on a judgment in such 
action, shall run against the bodies of the debtor and other persons so 
aiding, but the payment thereof is a satisfaction of the original debt. 

SEC. 32. If said magistrate finds reasonable cause to believe that any 
other person holds any property or credits of the debtor in trust for him, 
or in fraud of his creditors, or if the petitioner shall make oath that he 
believes that such other person so holds property of the debtor, the magis
trate shall issue a similar subpcena to such person to appear and testify in 
relation thereto, the same to be served as subpcenas in civil suits. The 
testimony of stich witness may be reduced to writing, and signed by him, 
and if it shall satisfactorily appear to the magistrate, from all the evi
dence in the case, that such person so holds property or credits of the 
debtor, he shall so certify upon the execution; and the petitioner shall 
have a lien upon said property or credits for thirty days succeeding such 
disclosure, to be enforced by bill in equity or trustee process, and if upon 
such bill in equity or trustee process, the court finds such property or 
credits to be so held as aforesaid, it may order the same, or so much of 
them as may be necessary to satisfy the judgment and all costs, to be 
conveyed, transferred or assigned to the petitioner; and if the parties 
cannot agree upon the value of such property or credits, they shall be 
assigned to the petitioner, if he shall give such trustee a bond with suffi
cient surety, accepted by the court, to account for and pay over to said 
trustee, the surplus of the proceeds of such property or credits, after 
satisfying said judgment and costs. 

SEC. 33. If the debtor or any other person duly served with subprena 
as above provided, refuses or neglects to appear, the magistrate shall upon 
the request of the petitioner issue a capias to bring said debtor or other 
person before him, and if upon hearing, said debtor or other person does 
not show good cause for his failure to appear, he may be ordered to pay 
the costs of issuing and serving said capias. After thc question of ,costs 
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of issuing and serving said capias has been thus determined, such debtor 
or other person shall submit himself to the examination required by his 
original subpcena. 

S~c. 34. If the debtor, or other person duly served with subpcena, 
refuses to testify in obedience thereto, or refuses to answer any proper 
questions, or if the debtor refuses to make full disclosure upon all matters 
named in section twenty-five, or if said debtor refuses to comply with any 
proper order of the magistrate, or pedorm the duty imposed upon him by 
section twenty-nine, he shall be adjudged to be in contempt and be com
mitted to j ail until he purges himself of such contempt by compliance, or 
is otherwise discharged hy due process of law. The warrant of commit
ment shall state specifically the contempt of which the prisoner is guilty. 

SF,c. 35. In case the magistrate who issued the SU111mons is unable to 
attend, any other magistrate qU3lified to take disclosures may attend and 
take the disclosure, and, for cause shown by cither party, the examination 
may be adj ourned from time to time. 

S~c. 36. After the examination of the debtor, other competent evi
dence may be introduced by either party, and the debtor may then be 
further examined. Depositions may be used in such disclosures, and the 
magistrate may, at the request of either party, issue subpcenas to wit
nesses, who are entitled to the same fees as witnesses before a trial 
justice. 

S~c. 37. After the oath mentioned in section fifty-five is administered, 
and the property disclosed is secured, and the dcbtor has complied with 
all proper orders of such magistrate, a certificate of the fact of such 
disclosure shall be indorsed by the magistrate under his hand and seal, 
on the execution issued upon the judgment upon which the disclosure is 
had, and a copy of said certificate shall be indorsed on every subsequent 
execution issued on said judgment or on any judgment founded thereon, 
and the body of the debtor shall thereafter be forever free from arrest 
on any execution so issued, except as provided in sections thirty-one and 
seventy-six. 

SEC. 38. If upon such disclosure the debtor fails to obtain the benefit 
of the oath provided for in section fifty-five, the magistrate shall, under 
his hand and seal, indorse a certificate of that fact upon the execution in 
force at the time of said disclosure, and a copy of said certificate shall be 
indorsed on every subsequent execution issued on said judgment, or on 
any judgment founded thereon, and such subsequent execution shall run 
against the body of said debtor, where the original debt exclusive of costs 
exceeds ten dollars and not otherwise. The magistrate shall also issue a 
capias under his hand and seal, and annex the same to said execution in 
force at the time of said disclosure, and the debtor may be arrested and 
imprisoned on said capias and execution, the same as upon executions 
issued in actions of tort, where the original debt exclusive of costs 
exceeds ten dollars and not otherwise. But no execution shall run against 
the body of a judgment debtor who is exempt from arrest by the pro
visions of section twenty-one, (or of section sixty-five of chapter ten.) 

SEC. 39. If a debtor cited to disclose on a judgment where the original 
debt eXc!llsive of costs exceeds ten dollars, fails to appear and submit him
self to examination, at the time and place named in subpcena, the peti
tioner may have a default recorded and then proceed as in the preceding 
~ection or have a capias to bring in such debtor and proceed as in section 
thirty-three. 

S~c. 40. ·When a debtor is arrested upon said capias and execution, or 
upon any subsequent execution upou which a copy of either of the certifi
cates required by the two preceding sectioll;s has been indorsed, all subse
quent proceedings for his release shall be the same as in case of arrest or 
imprisonment on executions in actions of tort; but if said debtor fails to 
obtain his discharge at any subse<1uent eX?111ination before justices of the 
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peace, he shall not a second time disclose before such justices, but may 
thereafter apply to a justice of the supreme judicial court and disclose as 
provided in section seventy-one of this chapter. 

SEC. 41. The magistrate shall be entitled to twenty-five cents for each 
subpcena, seventy-five cents for entry, twenty-five cents for capias, 
twenty-five cents for certificate, and three dollars for each day in hearing 
the disclosure and other testimony, and for entering default, twenty-five 
cents. The fees of officers shall be the same as for service of other pro
cess of similar nature. The petitioner may if the magistrate authorizes 
it, procure an officer to be in attendance during the proceedings, and the 
fees for such attentlance shall be seventy-five cents a day. The above 
fees shall be paid by the petitioner, and in case the oath named in section 
fifty-five is administered, shall be added to the costs on the judgment and 
execution and taxed in detail thereon by the magistrate. In case said 
oath is not administered to the debtor, the petitioner shall recover his 
costs and said fees, as in actions before a trial justice. \~Thenever the 
petitioner recovers costs or costs and fees against the judgment debtor, 
either on hearing, default or otherwise, the magistrate shall tax sLich 
costs or costs and fees in detail, and make a record thereof, and under his 
hand and official seal shall indorse upon or annex to the execution in 
force at the time of disclosure, hearing or default, a certificate certifying 
that the petitioner has recovered costs or costs and. fees and stating 
therein, in detail, the costs or costs and fees recovered, and also the date 
of such recovery. A copy of said certificate shall be indorsed upon or 
annexed to every subsequent execution issued upon the same judgment. 
or upon any judgment fountled thereon. Costs or costs and fees recov
ered, taxed and certified, as aforesaid, shall be deemed a part of the 
original judgment for costs recovered against the judgment debtor. Any 
execution for costs or for costs and fees, legally issued by any magistrate 
before .T anuary one, nineteen hundred antl four, may be renewed as pro
vitled by law when such execution was issued. 

SIIC. 42. At any time after the expiration of three years from the ter
mination of any such proceedings, and while the judgment remains in 
force, the judgment creditor may again avail himself of all the provisions 
of the twenty-one preceding sections, ~vhere the original debt exclusive of 
costs exceeds ten dollars, and may cause like proceedings to be h~d as if 
there had been no previous proceedings under the provisions of this 
chapter. 

SEC. 43. Any magistrate who has once refused to administer to the 
debtor the oath named in section fifty-five, shall be incompetent to sit as a 
justice of the peace or commissioner under section seventy-one, to hear 
the disclosure of the debtor, in any subsequent proceedings upon the same 
judgment or any judgment founded thereon. 

SEc. 44. Every mi1gistrate shall keep a correct and sufficient record 
ot the proceedings under each citation, stating the names of the parties. 
the amount of the judgment on which the disclosure is sought, the dates 
of application, of (he issuance of suhpcena and of the return day thereof, 
and of all hearings, adjournments and continuances; also whether the 
deDtor appeared or was brought in on capias or was defaulted; whether 
a disclosure was had' and if so what property was disclosed; whether the 
oath was administered or refused, and if refused the record shall state 
the reason for such refusal. 

ARRESTS AND llONDS ON EXEcu'rION, AND IJISCLOSURES THERItON. 

SBc. 45. In actions of tort and in all other cases, except where express 
provision is by laW made to the contrary, an execution shall run against 
the body of the judgment debtor; and he may be arrested and imprisoned 
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thereon for the purpose of obtaining a discovery of his property where
with to satisfy it, as hereinafter stated. (a) 

SEc. 46. vVhen so arrested, he may, without giving bond, disclose as 
provided in section fifty-one and the following sections, by serving the 
citation provided for in said section fifty-one upon the creditor or his 
attorney, allowing at least twenty-four hours for every twenty miles' 
travel from the residence of such creditor or attorney to the place of dis
closure. The debtor shall pay the officer for serving the notice and keep
ing him from the arrest until the disclosure, before he can be discharged. 

SEC. 47. A debtor committed on execution may disclose thereon at the 
j ail, in the manner and on the notice aforesaid, which may be served by 
the jailer or other officer. 

SF-c. 48. If, in either case, the debtor is not permitted to take the oath, 
he shall be remanded; otherwise, the justices shall administer the oath 
prescribed in section fifty-five, and give him the certificate provided in 
section fifty-eight; and the officer shall make return thereof on the execu
tion; and no subsequent execution shall authorize his arrest. 

SEC. 49. \;Vhen a debtor is arrested or imprisoned on execution, he 
may be released by giving bond to the creditor, in double the sum due 
thereon, with surety or sureties approved in writing by the creditor, or 
by two or three justices of the peace, in the county where he is arrested 
or imprisoned, selected and proceeding as provided in section sixty-seven, 
conditioned that he will, within six months thereafter, cite the creditor 
before two justices of the peace; submit himself to examination, and take 
the oath prescribed in section fifty-five; pay the debt, interest, costs and 
fees, arising in said execution; or deliver himself into the custody of the 
keeper of the j ail to which he is liable to be committed under said exe
cution. (b) 

SEC. 50. Such bond is a valid statute bond although the penalty varies 
not exceeding five per cent from the sum aforesaid; and judgment in a 
suit thereon shall be rendered according to section sixty-five. 

SEC. 51. A debtor who has given such bond may apply in writing 
within the time limited in his b(lnd to a justice of the peace in the county 
where he ,vas arrested, claiming the benefit of the oath authorized in sec
tion fifty-five; or if he is committed or has delivered himself into the cus
tody of the jailer, he may apply to a justice of the same county, or, at his 
request, the jailer shall apply in his behalf, and in either case the justice 
shall appoint a time and place for his examination and issue a citation 
to the creditor, under his hand and seal, which citation may be in sub
stance as follows: (c) 

"STATE OF MAINE. 

--, 55. To ._- -- You are hereby notified of the desire of the 
debtor as expressed in the foregoing application, and that I have 
appointed--, the -- day of --, A. D., 19-, at -- o'clock in the 
-- noon, and the -- of -- --- in --, in said county, as the time 

(a) See c. 64, § 4; 63 Me., 61; 71 Me., 407; 80 Me., 537; 91 Me., 481. 
(b) 5 Me., 355; 6 Me., 232; 10 .Me., 125; 15 Me., 131; 20 Me., 468; 21 

Me., 388, 432; 24 Me., 124, 167, 212, 451, 547, 552; 29 Me., 482; 36 Me., 
421; 44 Me., 24, 98; 48 Nle., 40, 297; 49 Me., 18, 99; 57 Me., 591; 60 J'l'ie., 
268; 61 Me., 36; 63 Me., 166; 65 Me., 220; 66 Me., 483; 68 Me., 77, 376, 
483; 71 Me., 405, 578; 77 Me., 17; 87 Me., 256; 91 Me., 149, 481; 106 Me., 
123; 107 Me., 40; 109 .i'vle., 102. 

(c) 10 Me., 335; 15 lVle., 35, 338; 17 Me., 97, 400; 18 lVle., 121; 32 
Me., 28, 452 ; 35 Me., 159; 48 Me., 81; 51 Me., 109; 71 Me., 188; 73 Me., 
558; 81 Me., 430. 
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and place for said examination. And you are hereby notified to be pres
ent and select one of the justices, and be heard in said examination. 

Given nnder my hand and seal at --, in said county, the -- day 
of --, A. D., 19-. 

-- --, Justice of the Peace," 

SEC. 52. The citation shall be served on the creditor, or one of them 
if there is more than one, or the attorney of record in the suit, or any 
known authorized agent of the creditor, by any officer qualified to serve 
civil process between the same parties, by reading it to him, or leaving 
an attested copy of .it at his place of last and usual abode, or by giving 
it to him in hand fifteen days at least before the time appointed for -the 
examination, if the creditor is alive; otherwise it shall be so served on 
his executor or administrator, if found in the state, and if not, such copy 
shall be left in like time with the clerk of the court or magistrate who 
issued the execution. 

SF-c. 53. The examination shall be before two disinterested -justices 
of the peace for the county, who may adjourn as provided, in section five, 
and shall examine the citation and return, and if found correct, shall 
examine the debtor on oath, concerning his estate and effects, their dis
posal, and his ability to pay the debt for which he is committed. No 
citation shall be deemed incorrect for want of form only, or for circum
stantial errors or mistakes, when the person and case cal; be rightly 
understood. Such errors and defects may be amended on motion of either 
party. (a) 

SEC. 54. The creditor may propose to the debtor any interrogatories 
pertinent to the inquiry, and if he requires it, they shall be answered in 
writing, and the answers signed and sworn to by the debtor; and the 
creditor may have a copy certified by the justices, on paying therefor 
twelve cents a page. 

SEC. 55. If, on such examination and hearing, the justices are satis
fied that the debtor's disclosure is true, and they do not discover anything 
therein inconsistent with his taking the oath, they may administer it to 
him as follows;-

';I, -- --, solemnly swear" (or "affirm") "that I have no real or 
personal estate, or interest in any, except what is exempted by statute 
from attachment and execution, and what I have now disclosed; and .that 
since any part of this debt or cause of action accrued, I have not directly 
or indirectly sold, conveyed or disposed of, or entrusted to any person, 
any of my real or personal property, to secure it, or to receive any benefit 
from it to myself or others, with an intent to defraud any of 111y cred
itors. So help me God;" (or, "this 1 do under the pains and penalties 
of perj ury.") (b) 

SEC. 56. vVhen, from such disclosure, it appears that the debtor pos
sesses or has under his control bank bills, notes, accounts, bonds or other 
contracts, or other property, not exempted by statute from attachment, 
which cannot be come at to be attached, and the creditor and debtor can
not agree to apply the same towards the debt, the justices hearing the dis
closure shall appraise and set off enough of such property to satisfy the 
debt, cost and charges; anel the creditor or his attorney, if present, may 
select the property to be appraised. If the creditor accepts it, the prop-

(a) 12 :Me., 416; 16 Me., 387; 18 Me., 144; 23 l'oiIe., ISO; 24 Me., 167, 
I99; 25 Me., 425; 39 :Me., 269; 50 111 e., 335; 54 :Me., 388; 56 Me., 545; 68 
lVle., 376; 72 Me., 486; 73 Me., 44; 74 Me., 104, 329; 81 Me., 103; 91 

Me., 151. 
(b) 21 ll"Ie., 55, IIO; 24 Me., 512; 25 Me., 426; 26 Me., 201; 27 Me., 

426; 39 Me., 356; 57 Me., 413; 61 :Me., 36; 66 Me., 483; 67 Me., 44; 68 
lVle., 376; 87 Me., 438; 91 Me., ISO; I04 Me., 18; 106 Me., 124. 
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erty may be assigned and delivered by the debtor to him, and applied 
toward the satisfaction of his demand. If any particular article of such 
property, necessary or convenient to be applied in satisfaction of the exe
cution, exceeds the amount due thereon, and is not divisible in its nature, 
the creditor may take it, by paying the overplus to the debtor, or securing 
it to the satisfaction of the justices. (a) . 

S~c. 57. If the creditor is absent, or does not so accept it, the debtor 
shall deposit with the justices a written assignment to the creditor of all 
'the property thus appraised and set off; and they shall make a record of 
such proceedings, and cause such property to be safely kept and secured 
for thirty days thereafter, to be delivered to the creditor with the assign
ment, on demand, within that time. If not so demanded, they shall be 
returned to the debtor. . 

S~c. 58. After the oath is administered and the property disclosed is 
secured, the justices shall make out and deliver to the debtor a certificate 
under their hands and seals in the form following: 

"STATE OF MAINE. 

--, S8. To the sheriff of the county of --, or his deputy, and to 
the keeper of the jail at --," (or to any coroner or constable.) 

[r,. s.] "'-IVe, the subscribers, two disinterested j l1?tices of the peace 
[r.. s.] in said county of ---, hereby certify, that ---, a poor 

debtor arrested on a certain execution issued by" (here insert the name 
and style of the court, or of the trial justice, the amount of the judgment, 
and date of the judgment and execution,) "and committed to the jail at 
-- aforesaid," (or, "enlarged on giving bond to the creditor, as the 
case may be,) "has caused -- --, the creditor, to be notified, accord
ing to law, of his desire to take the benefit of the one hundred and fif
teenth chapter of the revised statutes; that in our opinion he is clearly 
entitled to the benefit of the oath prescribed in section fifty-five thereof; 
and that we have, after due caution, administered it to him. 

Witness our hands and seals, this -- day of --' , A. D. 19-. 
-- --, chosen by the --. 
-- --, chosen by the --." 

S~c. 59. The debtor, on delivering the certificate to the prison keeper, 
or filing it in his office, if imprisoned, shall be set at liberty, so far as 
relates to such execution; and his body forever after shall be free from 
arrest thereon, and on every subsequent execution issued on the judgment, 
or on any other judgment founded thereon, except as provided in sections 
sixty-three and seventy-six. 

S~c. 60. A creditor may discharge his debtor from arrest, or imprison
ment on execution, by giving to the officer or jailer having him in custody 
a written permission to go at large; with the same effect as a discharge 
or disclosure. 

S~c. 61. A certificate of a discharge on execution in any of the modes 
hereby authorized, and of the cause of. it, shall, at any time, at the credi
tor's request, be indorsed on the execution by the officer who had such 
debtor in custody; and if it is before the return day of the execution, it 
may still be levied on his property; if after, it may be renewed like other 
executions, against his property only; and the judgment may be revived 
or kept in force, with said execution, as judgments in other cases. 

S~c. 62. If an execution debtor discloses real estate liable to be seized 
on execution, the justices shall give the creditor a certificate thereof, stat
ing the names of the parties, and the amount of the execution; and the 

(a) 21 Me., 193; 28 Me., 313; 29 Me., 369; 32 Me., 459; 36 Me., 495, 
592; 38 Me., 215; 47 Me., 182; 49 IVle., 101, 355; 57 Me., 413; 60 Me., 269; 
61 Me., 36; 78 Me., 310. 
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creditor shall have a lien thereon for thirty days thereafter, if he files the 
certificate with the register of deeds of the county or district where the 
real estate lies within five davs from the date of the disclosure; and the 
register shall enter and file it like officers' returns of attachments. 

SF,c. 63. If he discloses personal estate liable to be seized on execu
tion, the creditor shall have a lien on it for thirty days, or so much of it 
as the justices, in their record, judge necessary; and if the debtor trans
fers, conceals or otherwise disposes of it within said time or suffers it to 
be done, or refuses to surrender it, on demand, to any proper officer hav
ing an execution on the same judgment, the debtor shall have no benefit 
from the certificate described in section fifty-eight; and the creditor may 
recover, in an action on the case against him, or any person fraudulently 
aiding in such transfer, concealment or disposal, double the amount due 
on said execLltioll; and any execution on a judgment in such action shall 
l'llll against the bodies of the debtor and other persons so aiding; hut the 
payment thereof is a satisfaction of the original debt. 

Sec. 64. Every officer, taking a bond on an execution, shall return it 
with the execution for the benefit of the creditor, who may receive it on 
filing a copy with the clerk of court, judge or justice to whom it is 
returned. He may also receive from the jailer any such bond in his 
hands on the like terms. 

SEC. 65. If the "debtor fails to fulfil the condition of such bond, judg
ment in a suit thereon shall be rendered for the amount of the execution, 
costs and fees of service, with interest thereon, against all the obligors; 
and a special judgment against the principal, for a sum equal to the 
interest on said amount, at the rate of twenty per cent a year, after 
breach of the bond. (a) 

ARRF,S'I'S FOR 'l'AXF,S. 

SF,c, 66. Any person arrested or imprisoned on a warrant for the 
collection of a public tax, and every constable, collector or deputy sheriff, 
arrested or imprisoned for default in collecting taxes committed to him, 
has the privileges, and is subj ect to the obligations of this chapter, as if 
arrested or imprisoned on execution for debt; and for all purposes relat
ing tbereto, the assessors of the town for the time being where the tax 
was assessed, shall be deemed the creditors, and corresponding verbal 
alterations shall be made in the oath and certificate of discharge; but 
nothing herein exempts any property from distress for taxes, except those 
implemellts, tools and articles of furniture which are exempt from attach
ment for debt. 

GENERAL PROVISIONS, 

SEC. 67. One of the justices to hear a disclosure, may be chosen by 
the debtor, and the othrr by the creditor, his agent, or attorney; and if 
at the time appointed. he refuses, or unreasonably neglects to appoint, or 
to procure his attendance, the other may be chosen by an officer who has 
the debtor in charge, or if the debtor is not in charge, the officer who 
might sel'\'e the precept on which he was arrested; and in such case, the 
justice chosen by the debtor, if he deems it necessary, may adjourn once, 
110t exceeding twenty-four hours, Sundays excluded, to enable the debtor 
to procure the attendance of another justice, If the justices do not agree, 

(n) I5 Me., 340 ;I6 Me., 356; I8 Me., I22; 2Q Me., 376; 22 Me., I62; 
23 Me., 27, I03, 246; 24 Me., I24; 27 Me., ID4; 39 Me., 435; 44 Me., 78; 
63 Me., I66; 68 Me., 484; 72 Me., 262; 74 Me" 330; 78 Me., 583; 9I Me., 
48I; 92 Me., 248; IDS Me., 293, 300; 109 :Me., I02. 



they may choose a third; if they cannot agree on a third, such officer may 
choose him; and a majority may decide. (a.) 

SEC. 68. The judge of a municipal or police court has the same 
powers, duties and obligations under this chapter, as a justice of the peace 
in his county. 

SEC. 69. No conviction, or other disqualification to be a witness, pre
cludes a debtor from relief under this chapter. 

SEC. 70. If a debtor fails in an application for a discharge from arrest 
or imprisonment, the creditor shall recover his costs as in actions before 
a trial justice. and the justices shall issue execution therefor; but no such 
failure shall prevent his obtaining a discharge at any future examination, 
except as provided in sections sixty-three and seventy-six. 

SEC'. 71. A debtor who has bcen twice refused a discharge, shall not 
again disclose before such justices; but may apply to a justice of the 
supreme judicial court, who in term time or vacation, after notice to the 
creditor or his attorney, and a hearing of the parties, may appoint a com
missioner to take his examination and disclosure; and shall then fix his 
compensation, which shall be paid by the debtor, before commencing his 
disclosure. The commissioner shall give to the creditor or his attorney, 
seven days' notice of the time and place appointed by him for such hear
ing; and all proceedings relating to such disclosure, oath, discharge and 
disposal of the property disclosed shall be the same as in disclosures 
before such justices, and shall have like effect. 

SEC. 72. In disclosures on mesl1e process or execution, after the exam
ination of the debtor, other competent evidence may be introduced, and 
the debtor may then be further ex;unined by either party. Depositions 
may be used in such disclosure; and in any subsequent disclosure or pro
ceeding on that or another arrest or imprisonment for the same cause of 
action, the same depositions may be used. 

SEC. 73. If by mistake or accident. the penalty of a bond taken by 
an officer under this chapter, varies fr011l the sum required by law, it is 
still valid; and the officer is not responsible to either party beyond the 
actual damage. (b) 

SEC. 74. No suit, on any bond herein authorized, shall be sustained 
unless commenced within one year after the forfeiture; except that the 
provisions of sections ninety-four and ninety-five of chapter eighty-four 
are applicable to such suits. 

SEC. 75 .. In no case under this chapter, shall a creditor be cited or 
notified to attend a disclosure upon any island not connected with the 
main land by a bridge, unless at the time of said disclosure, the debtor 
resides upon such island, and was arrested in the county where the same is 
situated; and disclosures made in violation of this section are void. 

FALSE DISCLOSURES AND AIDING IN FRAUDULEN'I' CONVEYANCES. 

SEC. 76.' When a debtor, herein authorized or required to disclose 011 
oath, wilfully discloses falsely, or withholds, or suppresses the truth, the 
creditor of record or in interest may bring a special action on the case 
against him, whether he is criminally prosecuted or not, particularly 
alleging the false oath and fraudulent concealment of his estate or prop
erty; and, on oath, before a justice of the peace, he may declare his 

(a) 21 Me., 209; 23 jVle., 27,493; 24 Me., 200; 26 IVle., 104; 27 Me., 
468, 555; 28 lvle., 460; 29 :i\Je., 107; 30 Me., 102, 258; 32 Me., 336; 33 Me., 
383; 39 Me., 506 ; 47 Me., 30, 149; 49 Me., 436 ; 50 Me., 335; 54 Me., 205, 
388; 56 Me., 183; 60 Me., 268; 61 Me., 37; 65 Me., 220; 71 Me., 578 ; 74 
Me., 329; 91 lvle., 149. 

(b) 23 Me., 103; 24 Me., 547; 31 Me., 35 1 ; 49 Me., 99, 439, 453; 68 
Me., 376. 
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RELIEF OF POOR DEBToRS. 

belief of the truth of the allegations in the writ; such justice shall certify 
the oath on the writ; and thereupon the debtor shall be held to bail, or in 
default thereof, be committed to jail to abide the judgment in the suit; 
and if the creditor prevails in the suit, judgment shall be rendered against 
the debtor, for double the amount of the debt and charges on the former 
judgment; and the debtor may be arrested and committed to prison on 
any execution issued on the judgment last recovered, without the ~privilege 
of release or discharge, except by payment or consent of the creditor. 

SEC. 77. ~Whoever knowingly aids or assists a debtor or prisoner in 
a fraudulent transfer or concealment of his property to secure it from 
creditors, and to prevent its attachment or seizure on execution, is liable 
to any creditor suing therefor in an action on the case, in double the 
amount of property so fraudulently transferred or concealed, not exceed
ing double the amount of such creditor's demand. (a) 

DAMAGES ON BONDS. 

SEC. 78. In actions on any bond given by a debtor to obtain his release 
from arrest on mesne process, execution or warrant of distress for taxes, 
if it appears that, prior to the breach of any of its conditions, the principal 
had legally notified the creditor, or the assessors who issued such warrant, 
and had been allowed by two justices of the peace of the county where 
the arrest was made, having jurisdiction and legally competent to act in 
the matter, to take, and had taken the oath prescribed in section fifty-five, 
the damages shall be assessed by the jury, at the request of either party,: 
otherwise, by the court. The amount assessed shall be the real and actual 
damage, and any legal evidence on that point may be introduced by either 
party. In any such action, evidence may be received to show that no 
legal service of the citation was made on the creditor or assessors, 
although it may contradict the record and certificate of the magistrates 
who administered the, oath. (b) 

SEC. 79. If the whole amount due on the execution or warrant of dis
tress is recovered in such action, the new judgment shall be a discharge 
of said execution or warrant of distress; if only a part is reepvered it 
shall be a discharge of such part. If the penalty in the bond in such 
action is more than twenty dollars, the plaintiff shall recover full costs 
although the amount of damages recovered is less than twenty dollars. 
If the verdict or judgment is that the creditor has sustained no damage, 
neither party recovers costs. 

WII,I"UL TRESPASS. 

Sllc. 80. ~When, in the trial of an action of trespass on property, the 
court, jury or magistrate, determines that such trespass was committed 
wilfullv, and the fact is recorded, and noted on the margin of. the execu
tion 01; such judgment, and the debtor is thereon arrested and committed 
to prison, he shall not be entitled to give any bond for his liberation; and 
if he applies to take the oath described in section fifty-five, no notice shilll 
be issued to the creditor until at least thirty days after his commitment. 

(a) 25 Me., 254; 57 Me., 412, 414, 418 ; 59 Me., 240; 60 Me., 228; 67 
Me., 369; 68 Me., 78; 71 Me., 179, 216; 73 Me., 238 ; 74 Me., 349; 98 Me" 
469. 

(b) 15 Me., 35; 27 Me., 426; 28 Me., 50, 324; 30 Me., 349, 457; 32 
Me., 459; 33 Me., 358, 389, 391, 501 ; 35 Me., 107; 36 Me., 243; 42 Me., 
345; 44 Me., 55, 98 ; 47 Me., 33, 151, 182; 48 Me., 81; 49 Me., 99, 102, 436, 
453; 51 Me., 109; 52 Me., 258; 56 Me., 183, 517; 61 Me., 33, 35, 37; 66 
Me., 484; 68 Me., 201; 74 Me., 330; 78 Me., 310. 
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S UPPOR'1' OF DEBTORS IN JAIl.,. 

SItC. 81. When a person is committed to j ail on mesne process or 
execution or delivers himself into the custody of the jailer to save the 
condition of a bond given on execution, and makes a written complaint, 
by him signed and sworn to, stating that he is unable to support himself 
in j ail, and has not sufficient property to furnish security for his support, 
the jailer may require of anyone of the creditors, their agent or attorney, 
security for his support; and unless it is satisfactorily furnished within 
eight days after the request, or money is paid in advance therefor fro111 
time to time, he may release him; and when a debtor is committed to 
prison on mesne process or execution, the creditor committing said debtor 
shall advance to the jailer pay for one week's board of said debtor; but 
when a debtor is committed on more than one execution at the same time, 
the jailer is entitled to pay for board only on the first execution, to be 
paid equally by all the creditors on whose executions he is committed; and 
the first creditor may have an action against the other committing credi
tors for their proportion thereof; and if such debtor is discharged on the 
first execution, the jailer shall notify the next committing creditor of his 
liability to pay for his support, as on the first execution. 

SEC. 82. In case of dispute about the price of such support, the county 
commissioners may determine it, not exceeding two dollars and twenty
five cents a week. 

PROVISIONS REI,ATING '1'0 DEBTORS '1'0 THE S'1'A'l'E. 

SEC. 83. Any person committed to jail on execution, warrant of dis
tress, or other final civil process for debt, penalty or costs, .due to the 
state, may make application in writing to a justice of the supreme judicial 
court for relief, whether the court is in session in the county or not; who 
shall appoint a convenient time and place to inquire into the circumstances 
of the petitioner; and shall give such notice thereof as he thinks proper 
to the attorney general, or county attorney for the county where the com
mitment is made, to attend 'the hearing in behalf of the state. 

SEC. 84. Such justice shall consider all proper evidence offered on 
either side, and may require the oath of the petitioner to all or any of 
the facts by him stated; and if satisfied that the prisoner is unable to pay 
any part of the amount due on such process, may order his discharge 
from imprisonment, having first administered to him, if he ,thinks proper, 
an oath substantially in the form prescribed by section fifty-five. 

SIte. 8,5. If, on examination, it appears to such justice that the pris
oner is able to pay only a part of the amount due, he shall order his 
release from imprisonment, and, if he thinks it more for the interest of 
the state, he may order the whole debt to be discharged, upon his paying 
or securing such sum of money, or assigning to the state such securities 
or other property, at such time and in such manner, and to be deposited 
with such public officer, as such justice shall direct. 

SEC. 86. The jailer having charge of the debtor shall thereupon release 
him from confinement, or give him a full discharge from the demand on 
the terms prescribed. 

SEC. 87. If such proceedings are had when the supreme judicial court 
is not in session for the county, such justice shall cause his adjudication 
and discharge to be entered of record as of the last preceding term of the 
court therein. 

SItc. 88. The county commissioners, at a regular session, or a maj ority 
of them in vacation, may on application, exercise the powers, and their 
proceedings shall have the effect, provided in the five preceding sections. 
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SEC. 89. A person committed on execution as mentioned in section 
eighty-three, desiring to take the oath provided in section fifty-five, may 
apply to the jailer, \vho shall apply in writing to a justice of the peace in 
his behalf, and he shall issue a citation as hereinbefore prescribed, to be 
served on the county attorney for the same county, who shall by himself 
or a competent substitute, attend at the time and place, as attorney for 
the state, and a disclosure may thus be had" and all the proceedings and 
the effect shall be the same as in the disclosures of execution debtors 
to individual creditors; and the justices of the peace hearing it, may, if 
they see cause, administer an oath and grant a certificate to the debtor as 
hereinbefore provided, with verbal alterations to conform to the case. 

Note. Attorney at law arrested on execution issued on judgment for money 
collected, shall not have citation to disclose for ninety days, c. 82, § 36; pro
ceeding upon judgments against sheriffs, c. 83, § 19; against warden of state 
prison, c. 142, § 25. 

·Release of insane person arrested or in1prisoned on n1esne process or execu
tion, c. 102, § 38. 

Persons committed to jail on warrant for abatement of a nuisance may have 
benefIt of this chapter, c. 22, § 19; also respondents in bastardy process, after 
remaining in jail ninety days, c. 100, § 10. 

Debtors on executions issued on judgments for money lost by gambling, to 
be committed for three months, and may then have benefit of this chapter, c. 
127, § 8. 

Debtors for penalties under law against lotteries shall not have benefit of 
this chapter, c. 130, § 18. 


