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C01!R'[S OF PROBATE. 

TITLE SIX. 
Powers and Duties of Courts of Probate. 

Courts of probate. 
Appointment, powers and duties of executors and admin­

istrators. 
Partition of real estate. Allowances. Distribution of per­

sonal estate. 
Insolvent estates. 
Appointment, powers and duties of guardians. Adoption of 

children. Change of name. 
Testamentary trustees, and voluntary trusts. 
Estates of deceased partners. 
The insolvent law. 
Sales of real estate by license of court. 
Probate bonds, and remedies thereon. 

CHAPTER 66. 

COURTS OF PROBATE. 

SEC. 1. Courts of probate are courts of record. Each shall have an 
official seal, of which the register has the custody. They may issue any 
process necessary for the discharge of their official duties, and punish for 
contempt of their authority like the supreme .i udicial court. (a) 

SELECTIOK, POWERS AND DU'l'IES OF JUDGES OF PROBATE. 

SEC. 2. Judges of probate are elected or appointed as provided in the 
constitution. Their election is effected and determined as is provided 
respecting county commissioners; and they enter upon the discharge of 
their duties on the first day of January following; but, when appointed 
to fill vacancies, their terms commence on their appointment. 

SEC. 3. Sheriffs and their deputies, coroners and constables, shall exe­
cute all legal processes directed to them by any such judge who may, 
when necessary, require such officer, when not in attendance upon any 
other court, to attend during the sitting of the probate court, for which 
he shall be paid as in other courts for similar services; and any person 
summoned before the judge as a witness, refusing to appear and give evi­
dence, is liable to the same penalties and damages, as for such refusal 
before the supreme judicial court. 

SEC. 4. Judges of probate shall have certain fixed days and places for 
holding their courts, and making and publishing their orders and decrees, 
where no express provision is made by law; such days shall be made 
known by public notifications thereof in their respective counties; and 
all matters requiring public notice shall be made returnable thereto; they 

(a) Restoration of probate records of Cumberland county, P. & s. L., 1909, 
c. 85, c. 299; 1911, c. 298. 



COURTS OF PROBATE. 

may adjourn their courts to any time not beyond the next regular day, 
and appoint special courts when necessary; and in case of the absence of 
the judge or vacancy in the office at the time of holding any court, the 
register may, by posting notice thereof at the probate office, adjourn the 
same until the judge can attend, or some other probate judge can be noti­
fied and attend. 

SEC. S. Any register of probate may receive and enter upon his 
docket in vacation, any and all petitions for probate proceedings of any 
kind, and the judge of probate may order 110tice thereon in vacation. 
er udges of probate may a Iso approve bonds and issue commissions to 
take depositions, in vacation.) 

SEC. 6. The judge of probate in and for the county of Aroostook 
shall hold a court of probate once in each year at Fort Kent in said 
county. The time for holding said court shall be appointed by said judge 
and made known by public notification as provided in section foul'. 

SEC. 7. During the sickness, absence from. the state or inability of 
any judge of probate to hold the regular terms of his court, such terms, 
at his request or that of the register of the county, may be held by the 
judge of any other county; the judges may interchange services or per­
form eac,h others' duties when they find it necessary or convenient, and 
in case of the death of a judge, 'Ill necessary terms of the probate court 
for the county, may, at the request of the register, be held by the judge 
of another county, until the vacancy is filled. The orders, decrees and 
decisions of the judge holding such terms, have the same force and valid­
ity as if made by the judge of the county in which such terms are held. 

SEC. 8. Each judge may take the probate of wills, and grant letters 
testamentary or of administration on the estates of all deceased persons, 
who, at the time of their death, were inhabitants or residents of his 
county, or who, not being residents of the state, died leaving estate to be 
administered in his county, or whose estate is afterwards found therein; 
also on the estate of any person confined in the state prison under sen­
tence of death or of imprisonment for life; and has jurisdiction of all 
matters relating to the settlement of such estates. He may grant leave 
to adopt children, change the names of persons, appoint guardians for 
minors and others according to law, and has jurisdiction as to persom 
under guardianship, and as to whatever else is conferred on him by 
law. (a) 

SEC. 9: The judge of any court of probate or court of insolvency, may 
appoint a stenographer (0 report the proceedings at any hearing or exam­
ination in his court, whenever such judge deems it necessary or advisable. 
Such stenographer shall be sworn to a faithful discharge of his duty, and, 
under the direction of the judge, shall take full notes of all oral testimony 
at such hearing or examination, and also such other proceedings at such 
hearing or examination as the judge directs, and when required by the 

. (a) Jurisdiction is conferred upon judges of probate in the following 
cases: 

'1'0 detel'lulne questions relating to inheritance taxes. c. 8, § 87. 
To approve transfer of fund" held for religious 01' benevolent purposes, c. 

16, § 35. 
In cases of pel'sons suffering from Use of drugs, c. 18, § 124. 
In cases of neglected children. c. 62, * 51. 
Of proceedings for support of family, c. 64, § D. 

In case of shilJwrecked goods, c. 42, H 7, 12, 17. 
In cases involving custody of children, c. 62, ~ § 43. 52. 
To approve the binding, as apprentices, of wards by guardians, c. 65, § 1. 
In saJes of contingent remainders, c. 76, ~ § '1-6. 
In cases of contribution under wills, c. 77, § 14. 
To issue 'vrit of' habeas corpus in case of insane persons under arrest or 

imprisoned, c. 102, § 38. 
To take depositi'>lls in pel'petuam, c. 110, § 22. 
To take examination of poor debtor, c. 115, § 22. 
']'0 take bond for s'tfe keeping of insane criminals, c. 139, § 3. 
To commit to industrial school, c. 144, § 20. 
'1'0 commit to insane hospitals, c. 145, § 25. 
']'0 release on habeas corpu" from insane hospital, c. 14r,. § 10. 
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COURTS 01" PROBA'l'F,. 

judge shall furnish for the files of the court a correct and legible long 
hand or type-written transcript of his notes of the oral testimony of any 
person testifying at such hearing or submitting to such examination, and 
in making said transcript the stenographer shall transcribe his said notes 
in full by questions and answers. 

SEC. roo \Vhen a transcript has been made as provided by the preced­
ing section, it shall be read to the person whose testimony or examination 
it is, at a time and place to be appointed by the judge, unless such person 
or his. counsel, in writing, waives such reading, and if it is found to be 
correct, or if it contains errors or mistakes, or alleged errors or mistakes, 
and such errors or mistakes are either corrected or the proceedings had 
in relation to the same as hereinafter provided, such transcript shall be 
signed by the person whose testimony or examination it is, in all cases 
where the person testifying or submitting to examination is required by 
law to sign his testinlony or examination. vVhen the reading of a tran­
script is waived as provided by this section, such transcript shall be 
deemed correct. But any person whose testimony or examination has 
been so taken, may, with the consent of the judge, waive, in writing, the 
signing of the transcript, and in such case, the stenographer shall read 
his notes to such person before the hearing or examination is closed, and 
if they are found to be correct, or if alleged errors or mistakes are either 
corrected, or proceedings are had in rdation to the same, in like manner 
8S provided in section twelve with reference to transcripts, the transcript 
of such testimony or examination shall be deemed to be complete and 
corrcct without signing, and shall have the same effect as if signed. 

SF,c. II. vVhenever it becomes necessary, in any court in the state, to 
prove the testimony or examination taken, as provided in the two preced­
ing sections, the certified copy of the transcript of such testimony or 
examination, taken by such stenographer, is evidence to prove the same. 

SEC. 12. Manifest errors or mistakes in any transcript, may be cor­
rected, under the direction of the judge, according to the facts. But 
when an error or mistake is alleged by the party conducting the hearing 
or examination, or by his cotinsel, or by the person testifying or submit­
ting to examination, or by his counsel, and said parties cannot agree 
whether or not there is such an ~rror or mistake as alleged, or what cor­
rection should be tilade, the judge shall decide whether or not such an 
error or mistake exists, and may allow or disallow a correction according 
as he may find the fact, but in such case the judge shall annex to the 
transcript a certificate signed by him stating the alleged error or mistake, 
and by whom alleged, and the correction allowed or disallowed. In case 
the said parties mutually agree that there is an error or mistake in the 
transcript, and in like maImer agree what the correction should be, the 
transcript may be corrected according to such agreement, but such cor­
rection shall be stated and made in the presence of the judge. No 
changes or alterations shall be made in any transcript except in the pres­
ence of the judge, or the person appointed by the judge to take the exalp­
ination. 

SEC. 13. vVhen an examination is taken before some person appointed 
by the judge to take it, the judge may also appoint a stenographer to 
attend such examination for the purposes mentioned in section nine, and 
the duties of such stenographer shall be the same as in examina­
tions before the judge. The powers and duties of any person appointed 
by the judge to take an examination shall be thc same at such exam­
ination as those of the judge, and the same proceedings for the correction 
or alteration of transcripts may be had before such person as before the 
judge. 

SEC. 14. All transcripts made and signed as herein provided, shall be 
deemed original papers. 
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SE;C. IS. When a case is originally within the jurisdiction of the pro­
bate court in two or more countics, the one which first commences pro­
ceedings therein, retains the same exclusively throughout; and the juris­
diction assumed in any case, except in cases of fraud, so far as it depends 
on the residence of any person, or the locality or amount of property, 
shall not be contested in any proceeding whatever, except on an appeal 
from the probate court in the original case, or when the want of juris­
diction appears on the same record. (a) 

SE;C. 16. vVhen a judge or register of probate is interested either in 
his own right, trust, or in any other manner, or is within the degree of 
kindred, by which in law, he may, by possibility, be heir to any part of 
the estate of a person de'ceased, to an amount in either case not less than 
one hundred dollars, (or is named as executor, or guardian of minor 
children, in the will of any deceased resident of the county,) such estate 
shall be settled in the probate court of any adjoining county, which shall 
have as full jurisdiction thereof, as if the deceased had died therein. If 
his interest arises after jurisdiction of such estate has been regularly 
assumed, or existed at the time of his appointment to office, and in all 
cases where an executor, administrator, guardian or trustee, whose trust 
was not fully executed, becomes judge or register of probate for the 
county in which his letters were granted, further proceedings therein 
shall be transferred to the probate COL;rt in any adjoining county, and 
there remain till completed, as if such court had had original jurisdiction 
thereof, unless said disability is removed before that time, in which case 
jurisdiction shall then be transferred to the probate court in the county 
of original jurisdiction; and in all such cases the register in such ad j oin­
ing county shall transmit copies of all records relating to such estate, to 
the probate office of the county where such estate belongs, to be there 
recorded. 

SEC. 17. Every judge, upon entering on the duties of his office, shall 
examine the records, decrees, certificates and all proceedings connected 
therewith, which his predecessor left unsigned or unauthenticated,' and 
if he finds them correct, he shall sign and authenticate them, and they 
shall then be as valid to all intents and purposes, as if such duty had been 
done by his predecessor while in office. 

SEC. 18. All oaths required to be taken by executors, administrators, 
trustees or guardians, and all oaths required of commissioners of insol­
vency, appraisers and dividers of estates, or of any other persons in rela­
tion to any proceeding in the probate court, or to perpetuate the evidence 
of the publication of any order of notice, or of any notice of the time and 
place of sale of real estate by license of a judicial or probate court, may 
be administered by the judge or register of probate, by any justice of the 
peace, (or notary public,) or by any \yoman appointed by the governor, 
with the advice and consent of the council, to administer oaths in the 
state; and a certificate thereof, when taken out of court, shall be returned 
into the registry of probate, and there filed. vVhen executors, adminis­
trators, guardians and trustees reside without the state, they may make 
oath to the truth of accounts, before a notary public, a commissioner for 
the State of Maine or a United States consul. . 

SE;C. 19. No judge of probate shal! have a voice in judging and deter­
mining, nor be attorney or counselor in or out of court in any civil action 
or matter, which depends on or relates to any sentence or decree made by 
him in his office; nor in any civil action for or against any executor, 
administrator, guardian or trustee under any last will and testament, as 
such, within his county, and any process or proceeding commenced by 
him in the probate court for his county, in violation of this section is 
void, and he is liable to the party injured in damages. 

(a) 58 Me., 227; 63 Me., 249; 74 Me., 89; 77 Me., 250; 81 Me., 224. 
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COUR'l'S OF PRonA'l'E. 

SEI,ECTION, POWERS AND DU'l'JE;S OF REGISTERS OF PROllA'l'E. 

SEC. 20. Registers of probate are elected or appointed as provided in 
the constitution. Their election is effected and determined as is provided 
respecting county commissioners by chapter eighty-one, and they enter 
upon the discharge of their duties on the first day of January following; 
but the term of those appointed to fill vacancies commences immediately. 
All registers, before acting, shall give bond to the treasurer of their 
county with sufficient sureties, in (the sum of) 1I0t less than aile hundred, 
liar more than one thousand dollars, at the discretion of the j1tdge, who 
shall certif:y his approz'al thereoll; and every register, having executed 
such bond, shall file it in the office of the cleric of the county commis­
sioners of his county, to be presented to them at their next meeting for 
approval, and after the bond has been so approved, the clerk shall record 
it and certify the fact thereon, and retaining a copy thereof, deliver the 
original to the register, who shall deliver it to the treasurer of the 
county, within ten days after its approval, to be filed in his office. 

SEC. 21. The condition of such bond shall be (to account, according 
to law, for all fees received by him or payable to him by virtue of his 
office and to pay the same to the county treasurer quarterly, as provided 
by law;) to keep up, seasonably. and in good order, the records of the 
court; to make and keep correct and convenient alphabets of the records, 
and to faithfully discharge all other duties of the office. If such register 
forfeits his bond, he is thenceforth disqualified from holding said office, 
and neglect to complete his records for more than six months at any time, 
sickness or extraordinary casualty excepted, shall be adjudged a for­
feiture. 

Note. 'rhe commissioner is of the opinion that, if Rny bond is to be re­
quired from registers of probate, the penal sum should be at least one thou­
sapd dollars, and should be definitely fixed in the statute. Inasmuch as reg­
isters are required by P. L. 1905, c. 151, to account for all fees received by 
them, it would seem that th" condition of their bond should require such ao­
counting. 

SEC. 22. Registers of probate shall have the care and custody of all 
files, papers and books belonging to the probate office; and shall duly 
record all wills proved, letters of administration or guardianship granted, 
bonds approved, accounts allowed, (all petitions for distribution and 
decrees thereon, and all petitions, decrees and licenses relating to the 
sale, exchange, lease or mortgage of real estate, all petitions and decrees 
relating to adoption and change of name,) and such orders and decrees 
of the judge, and other matters, as he directs. They shall keep a docket 
of all probate cases, and shall, under the appropriate heading of each 
case, make entries of each motion, order, decree and proceeding, so that 
at all times the docket ,,,ill show the exact condition of each case. Any 
register may act as an auditor of accounts when requested so to do by 
the judge and his decision shall be final unless appeal is taken in the same 
manner as other probate appeals. The records may be attested by the 
volume, and it shall be deemed to be a sufficient attestation of such rec­
ords, when each .volume thereof bears the attest with the written signa­
ture of the register or other person authorized by law to attest such 
records. 

Note. or about ninety forms of decrees formulated by a comhlission of 
judges and registers of probate and approved by the supreme judicial court, 
only t"wenty-one provide for a record. The COlTIll1issioner has therefore incor­
pm'ate-d in thiR section additional proceedings which he thinks should in any 
even t be recorded. 

For other records which registers of probate are required to make, see c. 
6G. ~ 15; c. 67, § 14; c. 68, §§ 13, 1<1,20; c. 70, §§ 13, 28; c. 78, § n. 

Duties of registers of probate as to inheritance taxes, c. 8, §§' 76, 83, 88. 

SEC. 23. 'Within thirty days after a will has been proved and allowed 
in the probate court, or in the supreme court of probate, the register shall 
make out and certify to the register of deeds in the county where the real 
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estate is situated, a true copy of so much of said will as devises 
real estate, with the description thereof, so far as it can be furnished 
from said will, and the name of the testator and of the devisee; and the 
register of deeds receiving such copy shall forthwith file the same, minut­
ing thereon the time of the reception thereof as aforesaid, and record it 
in the same manner as a deed of real estate. 

SEC. 24. Registers of probate shall (within the time specified in the 
preceding section) notify (by mail) all beneficiaries under any will, that 
bequests have been made to them, stating the name of the testator (and 
executor, or administrator with the will annexed.) Beneficiaries so 1/Oti­
fird shall, upon application, be furnished with a copy of so much of the 
will as relates to them, upon payment of a fee of fifty cents, provided the 
copy does not exceed ten lines of legal cap paper of not less than ten 
words in each line, and five cents for each additional line of ten words. 

SEC. 25. In case of the death or absence of the register, the judge 
shall appoint a suitable person, of either sex, to act as register, until the 
register resumes his duties, or another is qualified in his stead; he shall 
'be sworn, and if the judge requires it, give bond as in case of the register. 

SEC. 26. Every judge of probate and the justices of the supreme court 
of probate, shall constantly inspect the conduct of the register with 
respect to his records and the duties of his office, and give information in 
writing of any breach of his bond to the treasurer of his county, who 
shall put it in suit; and the money thus recovered shall be applied toward 
the expenses of completing the records of such register under the direc­
tion of said judge. and the surplus, if any, shall inure to the county; but 
if it is not sufficient for that purpose, the treasurer may recover the 
deficiency from the register in an action on the case. 

SF,c. 27. vVhen a register is unable to perform his duties or neglects 
them, the judge shall certify such inability or neglect to the county treas­
urer, the time of its commencement and termination, and what person has 
performed the duties for the time; such person shall be paid by the treas­
urer in proportion to the time that he has served, and the amount shall be 
deducted from the register's salary. 

SEC. 28. 'When there is a vacancy in the office of register, and the 
records are incomplete, they may be completed and certified by the person 
appointed to act as register, or by the register's successor. 

SEC. 29. No register shall be an attorney or counselor in or out of 
court in any suit or matter pending in the court of which he is register, 
nor in any appeal therefrom; nor be administrator, guardian, commis­
sioner of insolvency, appraiser or divider of .any estate, in any case with­
in the jurisdiction of said court, except as provided in section sixteen of 
this chapter, nor be in any manner interested in the fees and emoluments 
arising therefrom, in snch capacity; nor commence or conduct, either 
personally or by his agent or clerk any matter, petition, process or pro­
ceeding in the court of which he is register, in violation of this section, 
and for each and every violation of the preceding provisions of this sec­
tion, such register shall be punished by imprisonment for not more than 
one year or by fine of not more than one thousand dollars. No register 
shall draft or aid in drafting any document or paper, which he is by law 
required to record in full or in part, under a penalty of not exceeding one 
hundred dollars, to be recovered by any complainant in an action of debt 
for his benefit, or by indictment for the benefit of the county. 

SUPREME COURT OF PROBATE. 

SEC. 30. The supreme judicial court is the supreme court of probate, 
and has appellate jurisdiction in all matters determinable by the several 
judges of probate; and any person aggrieved by any order, sentence, 
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COUR'I'S OF PROBA'I'E, 

decree, or denial of such judges, except the appointment of a special 
administrator, or any order or decree requiring any administrator, exe­
cutor, guardian or trustee to give an additional or new official bond, (or 
any order or decree under section thirty-eight of chapter sixty-seven, or 
any order or decree removing a guardian from office,) may appeal there­
from to the supreme court to be held within the county, if he claims his 
appeal within twenty days from the date of the proceeding appealed 
from; or if, at that timc, he was bcyond sea, or out of the United States, 
and had no sufficient attorney within the state, within twenty days after 
his. return, or the appointment of such attorney. (a) 

SEC. 31. \i\Tithin the time limited for claiming an appeal, the appellant 
shall file, in the probate office, his bond to the adverse party, or to the 
judge of probate for the benefit of lhe adverse party, for such sum and 
with such sureties, as the judge approves; conditioned to prosecute his 
appeal with effect, and to pay all intervening costs and damages, and such 
costs as the supreme court taxes against him, and he shall also file in the 
probate office the reasons of appeal; and, fourteen days at least before 
the sitting of the appellate court, he shall serve all the other parties, who 
appeared before the judge of probate in the case, with a copy of such 
reasons, attested by the register. vVhen a non-resident party appears by 
an attorney residing in this state before the judge of probate in any case, 
and an appeal is taken, the service of a copy of the reasons of appeal 
upon such attorney shall be sufficient. In case of controversy between a 
person under guardianship and his guardian, the supreme court may sus­
tain an appeal on the part of the ward without such bond, (b) 

SEC. 32. If any such person from accident, mistake, defect of notice, 
or otherwise without fault on his part, omits to claim or prosecute his , 
appeal as aforesaid, the supreme court, if justice requires a revision, may, 
upon reasonable terms, allow an appeal to be entered and prosecuted 
with the same effect, as if it had been seasonably done; but not without 
due notice to the party adversely interested, nor unless the petition there­
for is filed with the clerk of said court within one year after the decision 
complained of was made; and said petition shall be heard at the next 
term after the filing thereof. ( c) 

SEC. 33. If the appellant f<fils to enter and prosecute his appeal, the 
supreme court, upon complaint of any person interested, may affirm the 
former sentence, assess reasonable costs for the complainant, and take 
such further order thereon, as law and justice require. (d) 

SEC. 34, After an appeal is claimed, and the bond and reasons of 
appeal are filed, all further proceedings, in pursuance of the matter 
appealed from, cease, until the determination of the supreme court there­
on. The register shall transmit to the appellate court all depositions, 
relating to the matter appealed from, filed in the probate court, and the 
same may be used in the appellate court. 

SEC. 35, Such appeal shall be cognizable at the next ·term of the 
supreme court, held after the expiration of thirty-four days from the 

(a) As to appeal from proceedings under c, 64, § 9, see 103 Me., 210; 
19 Me., 260; 27 Me., 82; 30 Me" 538 ; 34 Me., 44; 39 Me., 394; 44 Me., 
63: 51 Me., 424; 52 Me., 195; 53 Me., 186, 558 ; 54 Me., 342; 56 Me., 413; 
58 Me., 227; 67 Me., 504; 68 Me., 413; 73 Me., 224; 75 Me., 581 ; 79 Me., 
38; 80 1VIe., 22, 91; 83 Me., 28; 85 1Vle., 360; 86 Me., lor; 93 Me., 213, 2J 4; 
94 Me., 422; 97 Me., 279; roo Me., 148; 106 Me., 114; 108 Me., 351. 

(b) See c. 62, § 51; II Me., 251; 44 1k, 63; 53 Me., 185; 82 Me., 
211; 85 Me., 60, 360; 93 1Vle., 248; 94 Me., 423; 108 :Me., 35 1. 

(c) 58 Me., 227; 79 Me., 33; 81 Me., 182; 85 Me., 60; 92 Me., 253, 
361; 98 Me., 203, 420; 103 Me., 360; !O7 Me., 275; 108 Me., 351; 110 
Me., 4. 

(d) 107 Me., 275; 108 Me., 35I. 
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date of the proceeding appealed fr0111, and said appellate court may 
reverse or affirm, in whole or in part, the sentence or act appealed from, 
pass such decree thereon as the judge of probate ought to have passed, 
remit the case to the probate court for further proceedings, or take any 
order therein, that law and justice require; and if, upon such hearing, 
any question of fact occurs proper for a trial by jury, an issue may be 
framed for that purpose under the direction of the court, and so 
tried. (a) 

S~c. 36. Any person claiming under an heir at law has the same 
rights as the heir in all proceedings in probate courts, including rights of 
appeal. 

COS'l'S AND F~ES. 

SEC. 37. In all contested cases in the original or appellate court of 
probate, costs may be allowed to either party, to be paid by the other, or 
to either or both parties, to be pair! out of the estate in controversy, as 
justice requires; and executions may be issued therefor as in courts of 
COlllmon law. (b) 

SEC. 38. For making and certifying to the register of deeds copies of 
devises of real estate, the register of probate shall receive fifty cents for 
each copy so certified, and the register of deeds fifty cents for entering 
and recording the same, said sums to be paid by the executor or admin­
istrator when said will is proved, to the register of probate, who shall pay 
fifty cents to the register of deeds at the time said certified copy is fur­
nished to him; and the executor or administrator shall charge said sums 
in his account. 

SEc. 39. The register shall receive for such copies as are taxable by 
law twelve cents a page; for authenticating the official signature of a 
magistrate, twenty-five cents; for each certificate, under seal of the 
court, of the appointment and qualification of an administrator, executor, 
guardian or trustee, twenty-five cents; but he shall have no fee for taking 
from the files of his office, or transporting to the place where the probate 
court is held, papers necessary for the settlement of any estate or account 
in said court, nor for furnishing to those entitled thereto, one copy of 
each will proved. 

SEC. 40. "Vhen administration is granted on the estate of a person not 
a resident of the state, or the will of such person is proved, or adminis­
tration is granted to a public administrator, or a guardian is appointed 
for a non-resident minor, the register shall have a reasonable compensa­
tion, to be fixed by the judge, for entering and filing the orders and 
decrees, and for making the necessary records, to be paid by the executor, 
administrator or guardian, and allowed to him in his account. 

SF-c. 41. Registers of probate shall account quarterly under oath to 
the county treasurers for all fees received by them or payable to them 
by virtue of the office, (except fees accruing upon commitments to the 
insane hospitals,) specifying the items, and shall pay the whole amount 
of the same to the treasurers of their respective counties quarterly on the 
first days of January, April, July and October of each year. On the first 
day of January of each year all registers receiving allowance for clerk 
hire shall make under oath to the county treasurers of their respective 
counties, a statement specifying the amount paid by them for that pur­
pose and to whom paid during the year next preceding, and shall pay to 

said treasurers any unexpended balance of such Sllms in their hands. 

(a) 45 l'l'Ie., 584; 53 Me., 186; 64 Me., 208; 73 Me., 138; 80 Me., 22, 
57· 

(b) 25 Me., 243; 78 Me., 299; 85 Me., 407; 88 Me., 167; 107 Me., 249; 
J08 Me., 35I. 
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SEC. 42. Executors, administrators, guardians, surviving partners and 
trustees, may be allowed one dollar for every ten miles travel to and 
from court, and one dollar for each day's attendance; and also, at 
the discretion of the judge, having regard to the nature, liability and 
difficulty attending their trusts, a commission not exceeding five per cent 
on the amount of personal assets that come into their hands, and, in cases 
where legal counsel is necessary a reasonable Sl1111 for professional aid; 
and trustees may receive yearly such additional sum for the care and 
management of the trust property as the court having jurisdiction of said 
trust shall allow not exceeding, however, in anyone year one per cent of 
the principal of said trust fund, said additional sum so allowed to be 
charged against principal or income, or both and if charged against both, 
to be charged in such proportions as the said court shall determine; pra­
~Iidcd. that if the surviving partner or partners succeed to the business 
of the late firm, the benefit accruing from such succession shall be taken 
into account by the judge in determining the amount of commission to 
be allowed. 

Sec. 43. Appraisers of estates, commissioners for examining claims 
against insolvent estates or determining disputed claims, and commis­
sioners appointed to make division of estates, may be allowed a reason­
able compensation for the time actually employed, including travel and 
expenses. vVitllcsscs to the e;vccution of wills, or ill any issue beforc thc 
probate court) one dollar and fifty cellts a day, and si.v cellts a lIlile, goillg 
alld returllillg; the fees of witnesses to wills, appraisers and commis­
sioners on insolvent estates or disputed claims, shall be paid by the exe­
cutors, administrators, trustees or guardians, and allowed in the settle-
ment of their accounts. (a) . 

Sec. 44. 'iI/hen a partition of real estate is made by order of a judge 
of probate, the expenses thereof shall be paid by the parties interested, 
in proportion to their interests; but when such expenses accrue prior to 
the closing of the final account of any executor or administrator of the 
deceased owner of such real estate, having in his hands sufficient personal 
assets for the purpose, the judge may order him to pay such expenses, 
and allow the same in his account, after due notice and hearing thereon. 
In case of neglect or refusal of any person liable to pay such expenses, 
the judge may issue a warrant of distress against such delinquent for the 
amount due from him, and costs of process. 

Sec. 45. Stenographers appointed under the provisions of this chap­
ter, shall be allowed five dollars a day for their services in court, or at an 
examination, and travel at the rate of twelve cents a mile from place of 
residence to the place of holding the court or examination, and ten cents 
for every hundred words of transcript furnished for the files of the 
court, to be paid by the county in which the court or examination is held, 
after the stenographer's bill has been allowed by the judge of the court 
in which the services were rendered.· But if any stenographer so 
appointed, neglects or refuses to perform any part of the duty required 
of him he shall receive no pay for his services, and also may be punished 
for contempt of court. In probate matters. the executor, administrator 
or guardian shall, in each case out of the estate in his hands, pay to the 
register for the county, the amount of said stenographer's fees, and in 
insolvent matters, the assignee shall pay the same to the register for the 
county before any claims are paid, other than those named in paragraph 
one of section forty-two of chapter seventy-three. 

Sec. 46. Such stenographers shall also furnish correct and legible 
long hand or type-written copies of their notes of the oral testimony 
taken at any hearing or examination, to any person calling for the same, 
upon payment of ten cents for every hundred words of the COllY fur-
nished. . 

(a) Fees of witnesscs in probate courts; c. 118, § 18. 
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RUI,l';S OF PRACTICE. 

SEC. 47. The rules of practice and procedure in the courts of probate 
and insolvency, approved by a maj ority of the justices of the supreme 
judicial court September sixteen, eighteen hundred and ninety-five, are in 
force in all courts of probate and insolvency; and the blanks for use in 
said courts approved by the supreme judicial court November eight, 
eighteen hundred and ninety-five, shall be used in all courts of probate 
and insolvency, and no other blanks shall be used therein. The governor 
may at any time, upon the request in writing of a majority of the judges 
of the courts of probate and insolvency, appoint a commission composeo 
of three judges and two registers of probate, who may make new rules 
and blanks, or amendments to existing rules and blanks, which new rules 
and blanks, or amended rules and blanks shall, when approved by the 
supreme judicial court or a majority of the justices thereof, take effect 
and be in force in all courts of probate and insolvency. The expenses of 
such commission or commissions shall be reported to the governor, and 
upon the approval of the same by the governor and council, they shall be 
allowed and paid in the same manner as other claims against the state. 

SEC. 48. Each county shall provide all necessary printed blanks and 
record books for its probate courts and courts of insolvency, and said 
record books may be printed to correspond with the printed blanks. 

NO'!ICES. 

SEC. 49. In laws relating to probate courts and proceedings, the words 
"public notice" denote notice published three weeks successively in a 
newspaper published in the county whose court has jurisdiction, or in 
which the deceased last dwelt, as or4ered by the judge, or, if none, in the 
state paper; the words "personal notice" denote service by a copy given 
in hand, or left at the place of last and usual abode, seven days at least 
before the time of hearing; and the words "due notice" denote public 01' 

personal notice, at the discretion of the judge. 
SEC. 50. Notices to be published in a newspaper, shall be published in 

such paper published in the county as the party required to pqblish it 
selects, unless the judge deems such paper unsuitable for want of circula­
tion or other substantial reason. 

Note as to Stenographel's' TranSCl'ipts: In sections ten and t,velve of this chapter, 
cal'efnl provision is made for the eOlT8ction of errol'S in the trallscript of any exa.lll~ 
ination tal<en by a stenographer, f01' the reading of the trn .. nscript to tile pel'SOillllldel' 
eXUlllination allcl for tlie slgnillg of the tl'HnSl'ript by suull person i]1 C[lses where sueh 
signatul'e is required by law. rl'he language in st'ction ten ]llHY be construed as requiring 
that the transcl'ipt shall be read to the person uncleI' exanliuatioll in all cases, ,\'hethel' 
signatlU'c is required or not.. 

stellographers are now qllite generally employed to take testimony in hearings of 
contest.ed Inattel's hl tl18 probat.e ('ourts~ as in the 8upreUle judicial court, and it is not 
IJra('ticable to have thc transeript read to the ,"vitut-'sses. The (!Olllnlissioller thfu't-'fore 
reeollllnellds that section ten be all1ellc1etl in such luanner as to nULke it clear that the 
provision for reading thc transcl'ipt to the person under exanlinution ,"vill apply ouly to 
cases ,"vllel'e it is to be signed. 
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POWERS AND DuTIES OF EXF,C'UTORS. 

CHApr:rER 67. 

APPOINTMENT, POWERS AND DuTIES of EXECUTORS AND ADMINIS'fRATORS. 

LIMITATIONS. 

SEC. I. No administration shall be granted on the estate of any intes­
tate deceased person, unless it appears to the judge that he left personal 
estate to the amount of at least twenty dollars, or owed debts to that 
amount, and left real estate of that value; and when no administration 
is granted for want of such estate, the personal property of the deceased 
becomes the property of the widow, or, if none, of the next of kin, who 
are not, in such case, chargeable as executors in their own wrong. After 
twenty years from the death of any person, no probate of his last will, or 
administration on his estate shall be originally granted except as provided 
in the following section, unless it appears that there are moneys d.ue to 
said estate from the State of Maine or the United States; but this does 
not apply to foreign wills previously proved and allowed in another state 
or country. (a) 

SEC. 2. When administration has not been taken 011 the estate of an 
intestate within twenty years after the death of such intestate, and there­
after any property of at least twenty dollars in value, accrues to said 
estate, or belonging thereto, first comes to the knowledge of any person 
interested in said estate, original administration may be granted' on such 
property, at any time within two years next after it so accrued or first 
becal1le known, but such administration shall affect no other property and 
sha'll not revive debts due to or by said intestate. 

WILLS AND EXEcuTORS. 

SF-C. 3. A will may be deposited for safe keeping in the registry of 
probate in the county where the testator lives; and the register, on being 
paid one dollar, shall receive and keep it, and give a certificate of the 
deposit thereof. Such will shall be enclosed in a sealed wrapper, 
indorsed with the name and residence of the testator, and the date when 
deposited, and may have indorsed thereon the name of any person to 
whom it is to be delivered after the death of the testator, and shall not 
be opened nor read, until delivered to the testator, or to some person 
authorized to receive it by a written order signed by the testator and 
attested by one witness, and the register may require the person present­
ing the same to make oath that it is genuine. After the testator's death 
the will shall be delivered to the person, if any, entitled by the indorse­
ment on the wrapper to receive it; or, if not demanded before the next 
probate court thereafter, it may then be publicly opened and retained in 
the probate office until offered for probate; but, if the jurisdiction of the 
estate belongs in another court, it shall be delivered to the executors, or 
other persons entitled to its custody, to be presented for probate in such 
other court. 

SEC. 4. vVhoever has the custody of a will, shall, after the testator's 
death, deliver it into the probate court having jurisdiction thereof, or to 
the executor therein named; and any executor, having such will in his 
custody, shall file it in such court. If sllch executor or other person, 
having been duly cited for that purpose, neglects so to do, without rea-

(0) 22 Me., 5S3; 52 Me., 196 ; 63 Me., 379; 80 Me., 54; 81 Me., 32, 
225· 
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sonable cause, for thirty days after notice of the testator's death, he may 
be committed to jail by the h1dge'S warrant, there to be kept in close 
custody, until he so delivers the will, or is released by the judge or other­
wise by order of law; and he is also liable to any party for the damage 
which he has sustained by such neglect. (a) 

SEC. 5. W·henever a will is presented for probate, the judge of pro­
bate, having jurisdiction thereof, shall assign a time ~nd place for a 
hearing, and cause public notice thereof to be given; and in addition 
thereto, said judge may, at his discretion, order personal notice upon such 
persons as he deems' necessary. 

SEC. 6. \iVhen any of the witnesses of a will offered for probate live 
out of the state, or more than thirty miles distant, or, by age or indisposi­
tion of body are unable to attend court, their depositions, taken as pro­
vided in chapter one hundred and ten, or before a magistrate author­
i·zed by commission from the judge, shall be competent evidence in the 
absence of such witnesses. 

Sl\c. 7. \iVhen it clearly appears to the judge by the written consent 
of the heirs at law or otherwise, that there is no objection thereto, he 
may decree the probate of any will upon the testimony of one or more of 
the three subscribing witnesses required by law, who can substantiate all 
the requisite facts; or, in the cases described in the preceding section, 
upon the depositions of one or more of them, substantiating the facts. 

SEC. 8. vVhen a will is proved and allowed, the judge of probate may 
issue letters testamentary thereon to the executor named therein, if he is 
legally competent, accepts the trust, and gives bond to discharge the same 
when required; but if he refuses to accept on being duly cited for that 
purpose, or if he neglects for twenty days after probate of the will so to 
give bond, the judge may grant such letters to the other executors, if 
there are any capable and willing to accept the trust. 

SEC. 9. vVhen the last will of any deceased person, who had his domi­
cile in the state at the time of his death, is lost, destroyed, suppressed or 
carried out of the state, and cannot be obtained after reasonable dili­
gence, (or is in the custody of any tribunal or magistrate in another state 
or in a foreign country, and cannot be produced in this state,) its exe­
cution and contents may be proved by a copy, and by the testimony of the 
subscribing witnesses thereto, or by any other evidence competent to 
prove the execution and contents of a will, and upon proof of the con­
tinued existence of such lost will, unrevoked up to the time of the testa­
tor's death, letters testamentary shall be granted as on the last will of 
the deceased, the same as if the original had been produced and proved. 
And when such original will is produced for probate, the time during 
which it has been lost, suppressed, concealed or carried out of the state, 
shall not be taken as a part of the limitation provided in the first section 
of this chapter. 

SEC. ro. Letters testamentary may issue, and all acts required by law 
or otherwise under the provisions of the will may be done and performed 
by the executor without giving bond, or by his giving one in a specified 
sum, (or without sureties,) when the will so provides; but when it 
appears necessary or proper, the judge may require him to give bond 
(with sureties) as in other cases. 

SEC. II. Every executor before entering on the execution of his trust 
shall give bond, except when otherwise provided in the will, .with suffi­
cient sureties resident in the state, (or with a surety company authorized 
to do business in the state, as surety,) in such Sl1111 as the judge orders, 
payable to him or his successors, conditioned, in substance, as fol­
lows: (b) 

(a) 5 Me., 493; 6 Me., 276; 52 Me., 172; 80 Me., 57. 
(b) Corporate suretyship authorized, c. 51, § 136; 46 Me., 248; 54 

Me., 456; 56 Me., 301; 60 Me., 416; 77 Me., 157; 84 Me., 146. 
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POWE;RS AND nUTlE:S OF E;XECUTORS. 

I. To make and return to the probate court, within three months, a 
true inventory of all the real estate, and all the goods, chattels, rights 
and credits of the testator, which are by law to be administered, and 
which come to his possession or knowledge. 

II. To administer, according to law and to the will of the testator, all 
his goods, chattels, rights and credits. 

III. To render, upon oath, a just and true account of his administra­
tion within one year, and at any other times, when required by the judge 
of probate. . 

IV. To account, in case the estate should be represented insolvent, 
for three times the amount of any injury done to the real estate of the 
deceased by him, 01' with his consent, between such representation and 
the sale of such real estate for the payment of debts, by waste 01' trespass 
committed on any building thereon, 01' on any trees standing and growing 
thereon, except as necessary for repairs or fuel for the family of the 
deceased; or by waste or trespass of any other kind; and for such dam­
ages as he recovers for the like waste or trespass committed thereon, 

SE;c. 12. vVhen two or more persons are named executors in any will, 
and are not released thereby from giving bonds, none shall act as such, 
or intermeddle, except those who give bonds as aforesaid; but a majority 
of those legally qualified, unless it is otherwise prescribed therein, may 
do all the acts in the execution of such trust, which all could do, and all 
acts so done are as valid in law as if all had agreed thereto; and a suit 
may be maintained against the executors, so acting, on their bond, for 
the benefit of any person aggrieved by their acts, without joining the 
other parties to such bond. 

WILLS MADE; IN OTHE;R STATE;s OR COUNTRIE;s. 

SEC. 13. Any will executed in another state or country, according to 
the laws thereof, may be presented for probate in this state, in the coun­
ty where the testator resided at the time of his death, and may be proved 
and allowed, and the estate of the testator settled, as in case of wills 
executed in this state. 

SE;c. 14. A will proved and allowed in another state or country, 
according to the laws thereof, may be allowed and recorded ill this state 
in the manner and for the purposes hereinafter mentioned. A copy of 
the will and the probate thereof,. duly authenticated, shall be produced by 
the executor, or by any person interested, to the judge of probate in any 
county in which there is estate, real or personal, on which the will can 
operate; whereupon the judge shall assign a time and place for hearing, 
and cause public notice thereof to be given. After such hearing, if the 
judge considers that the instrument should be allowed in this state as the 
will of the deceased, he shall order the copy to be filed and recorded. 

SEC. IS. Such will shall then have the same force as if it had been 
originally proved and allowed in the same court in the usual manner; but 
nothing herein shall give any operation and effect to the will of an alien 
different from what it would have had, if originally proved and allowed 
in this state. 

SEC. 16. After allowing and recording any will as aforesaid, the 
judge of probate may grant letters testamentary, or of administration 
with the will annexed thereon, and proceed in the settlement of the estate 
fOllnd in this state, in the manner provided by its laws with respect to the 
estates of persons who were inhabitants of any other state or country; 
and the letters thus granted shall extend to all the estate of the deceased 
within this state, and exclude the jurisdiction of the probate court in 
every other county. Such administration may be granted in any county 
in which lands of the testator, subject to the operation of his will, remain 
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undisposed of for more than twenty years from his decease. The pro­
visions of section ten of this chapter, apply to such proceedings, or the 
court may, upon issuing letters testamentary, require such bond, with or 
without sureties, as may have been required by the court before which 
such will was originally approved and allowed. 

NUNCUPA'rIVIt WII,I,S. 

SItC. 17. No letters testamentary or probate of any nuncupative will, 
shall pass the seal of any court of probate, until fourteen days after the 
decease of the testator; nor shall snch will be approved and allowed at 
any time, unless due notice is given to all persons interested, specifying 
that the will to be proved is a nnncupative will. 

ADlI1:IN1STRAToRS. 

SItc. 18. Upon the death of any person intestate, the judge having 
jurisdiction shall grant administration of snch intestate's goods or estate 
to the widow, husband, next of kin, 01' husband of the daughter of the 
deceased, or to two or more of them, as he thinks fit, if the applicants are 
more than twenty-one years old and are in other respects qualified for the 
trust, but if unsuitable, or being residents in the county, they after due 
notice neglect or refuse for thirty days from the death of the intestate to 
take out letters of administration, he may commit administration on such 
estate to such person as he deems suitable. 

SItc. 19. "Vhen any person is under sentence of death or of imprison­
ment for life, and is confined in pursuance thereof, he is, from th~ time 
of Sllch imprisonment, to all intents and purposes, civilly dead; and his 
estate shall be administered upon and distributed, and his contracts and 
relations to persons and things are affected, in all respects, as if he were 
dead. 

SItc. 20. If any judge of probate shall refuse or unreasonably delay 
the appointment of an administrator upon the estate of any person 
deceased upon due application therefor, an application may be made to 
the supreme judicial court sitting in the county where the person 
deceased had his residence at the time of his death, or to any judge there­
of in vacation, for such appointment; and said court or such judge, shall 
have the same power to appoint an administrator as the probate court 
now has. 

SItc. 21. Every administrator, before entering on the execution of his 
trust, shall give bond with good and sufficient sureties resident within 
the state, (or with a sl11'ety company authorized to do business in the 
state, as surety,) in such sum as the judge orders, payable to him or his 
successors, conditioned, in substance, as follows: 

I. To make and return into the probate court, within three months, a 
true inventory of all the real estate and all the goods, chattels, rights and 
credits of the deceased, which come into his possession or knowledge. 

II. To administer according to law all the goods, chattels} rights and 
credits of the deceased. 

III. To render, upon oath, a true account 6f his administration within 
one year, and at any other times when required by the judge of probate. 

IV. To pay and deliver any balance, 01' any goods and chattels, rights 
and credits, remaining in his hands upon the settlement of his accounts, 
to such persons as the judge of probate directs. 

V. To deliver the letters of administration into the probate court, in 
case any will of the deceased is thereafter proved and allowed. 

VI. To account, in case the estate should be represented insolvent, for 
three times the amount of any injury done to the real estate of the 
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deceased by him, or with his consent, between such representation and 
the sale of such real estate for the payment of debts, by waste or trespass 
committed on any building thereon, or on any trees standing and growing 
thereon, except as necessary for repairs or fuel for the family of the 
deceased; or by waste or trespass of any other kind; and for such dam­
ages as he recovers for the like waste or trespass committed there­
on. 
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SEc. 22. The administrator of the estate of every person dying 
intestate, seized of. real estate, shall within six 1119nths after his appoint­
ment furnish to the register of the court having jurisdiction of said 
estate a statement, containing a list of the heirs inheriting said real estate 
and their residences, so far as known, (to him) together with the rela­
tionship of each to the deceased, and said register shall forthwith cause 
said statement to be recorded in the office of the registry of deeds in the 
county (or registry district) where said real estate is situated, and the 
expense thereof shall be paid by the administrator and allowed in his 
account. 

Not.e. The commissioner nnderstands that this section is generally disre­
garded in practice. It is not possible to determine positively who the heirs 
to an estate may be nntil final settlement npon an order of distribntion. Sncll 
a record in the registry of deeds may be very misleading. The informatIon 
can always be obtained in the probate office. The repeal of the law is rec­
ommended. 
It the section is retained, it should be amended as suggeBted by Hon. N. Fessenden, by 

insel·ting after the word "deceased" in th" sixth line the words "and the name of tl", 
wido,vel' or Widu,y, in cases 'where there 1s a 'wldo,ver 01' widow;" and in the eighth line 
lJy inBerting after tl1" word "where" the words "any portion of." 

ADMINISTRATORS WITH THE WILL ANNEXED, AND DE BONIS NON. 

SEC. 23. If there is no person whom the judge can appoint executor 
of any will according to section eight; or if the only one appointed neg­
lects to file the required bond within the time therein allowed, he may 
commit administration of the estate, with the will annexed, to any suit-

22. able person having regard to the best interests of the persons interested 
under sHch will; and when an executor is under twenty-one years of 
age at the time of the probate of the will, administration may be granted, 
with the will annexed, during his minority, unless there is another exec­
utor who accepts the trust, in which case the estate shall be adminis­
tered by such other executor until the minor arrives at full age, when he 
may be admitted as joint executor with the former, upon giving bonds as 
before provided. 

R. S., c. 66, § 20. 

SEC. 24. vVhen an executor or administrator, residing out of the state, 
after being cited by the judge of probate, neglects to render his accounts 
and settle the estate according to law, or when any executor or adminis­
trator, joint or sole, becomes insane or otherwise unsuitable to perform 
the trust, refuses or neglects to do so, or mismanages the estate, said 
judge may remove him: and he may accept the resignation of any joint 
or sole executor or administrator, when he is satisfied, after public or 
personal notice to those interested, and a hearing, that there is reasonable 
cause therefor, and that it will not be detrimental to the estate or to those 
interested therein; and in either case, if there is no other executor or 
administrator to discharge the trust, the judge may commit administra­
tion of the estate not already administered, with the will annexed or 
otherwise, as the case requires, to such persons as he thinks fit, as if the 
one resigned or removed were dead; and such administrator shall have 
the same powers and be liable to the same obligations as other adminis­
trators or executors whom he succeeds. 

-judge may 
commit ad­
ministration 
to other 
persons. 
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SEC. 25. An administrator de bonis non shall collect and receive from 
his predecessor or his heirs, executors or administrators, and from all 
other sources, all the property and assets of the estate of the deceased, 
including the proceeds from the sale of real estate, not already distrib­
uted, and shall account for and distribute the same as though he were the 
original administrator, or executor; and all sums recovered on any pro­
bate bond shall be a part of the estate, but so much therepf as is recov­
ered on any real estate bond shall be distributed as is provid'ed for the 
distribution of the proceeds of the sale of real estate. 

SI(c. 26. When an unmarried woman, who is joint or sole executrix 
or administratrix, marries, her husband shall not exercise such trust in 
her right, nor is her authority thereby extinguished. 

SEC. 27. The executor of an executor has no authority, as such, to 
administer the estate of the first testator; but on the death of the sole or 
surviving executor of any last will, administration of said estate not 
already administered may be granted with the 'will annexed, to such per­
son as the judge thinks fit. 

SEC. 28. Every person, appointed administrator with the will annexed, 
shall, before entering upon the execution of his trust, give such bond to 
the judge as is required of an executor. Every administrator de bonis 
non shall give such bond as is required of an executor or administrator, 
as the case may demand. 

PUBLIC AD;llINISTRA'l'ORS. 

SI(C. 29. When a vacancy occurs in any county, the governor, with 
the advice and consent of the council, shall appoint a public administrator 
therein, who shall take out letters of administration and administer on 
the estate of persons who die intestate in such county, not known to have 
in the state any heirs or kindred who can lawfully inherit such estate; 
and who shall account .in like manner, and give bond to the judge with 
like conditions, as in cases of ordinary administration, and with the fur­
ther condition, in substance, that he will comply with the following 
section. 

Sltc. 30. If, before the estate of such deceased is fully settled, any 
last will and testament of his is produced and duly proved, or if any of 
his heirs, next of kin, or his widow makes application in writing to the 
judge having jurisdiction of the estate, and claims the right to admin­
ister thereon, or to have some other suitable person appointed to that 
trust, the judge shall revoke the former administration and grant letters 
testamenlary, or new administration, as the case requires; and thereupon 
the. public administrator shall surrender his letters of administration to 
such judge, settle his account, and deliver to his successor all sums of 
money in his hands, and all goods, chattels, rights and credits of said 
deceased, not administered upon. 

SI(c. 31. When there is, in the hands of such public administrator, 
an amount of money, more than is necessary for the payment of the 
deceased's debts and for other purposes of administration, he shall be 
required by the judge to deposit it with the treasurer of state, who shall 
receive it; the state shall be responsible for the principal thereof, for the 
benefit of those who may lawfully claim it; and the governor and council, 
on application and proof, may order the treasurer to pay it over. 

SI(c. 32. In such case, the judge shall give notice to the treasurer of 
state of such amount, and from what estate it is receivable; and if said 
administrator neglects, for three months after the order of the judge 
therefor, to deposit the same, the treasurer shall cause his probate bond 
to be put in suit for the recovery thereof. 
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SPECIAL, ADMINIS'l'RATORS. 

SEC. 33. If the heirs, widow, or next of l~in, to any such intestate, or 
other lawful claimants, do not demand such 1)10ney within twenty years 
from the time of its deposit, it shall be forfeited to the state. 

SPECIAL ADMINISTRATORS. 

SEC. 34.' ~When there is a delay in granting letters testamentary or 
of administration, the judge of probate may appoint a special administra­
tor, who shall, notwithstanding any pending appeal, proceed in the execu­
tion of his duties until it is otherwise ordered by the supreme court of 
probate; and he shall give bond, like other administrators, conditioned 
that he will make and return into the probate court within three months, 
a true inventory of all the goods, chattels, rights and credits of the 
deceased, which come to his possession or knowledge; and that he will 
truly account for them under oath, and deliver them to the person author­
ized to receive them. \'Vhen by reason of the removal or discharge of 
executors or administrators, and appeals from the decrees of removal or 
discharge, there is no executor or administrator to act, the judge may 
appoint a special administrator, who shall have the same powers, and per­
form the same duties as other special administrators, until such appeals 
are disposed of and some executor or administrator may legally act. 

SEC. 35. He shall collect all the goods, chattels and debts of the 
deceased, control and cause to be improved all his real estate, collect the 
rents and profits thereof, and preserve them for the executor or admin­
istrator thereafter appointed; and for that purpose may maintain suits, 
and sell such perishable and other goods as the judge orders; pay the 
expenses of the funeral and last sickness, and of his administration; debts 
preferred under the laws of the United States; public rates and taxes, 
and money due the state from the deceased; and pay to the widow, if any, 
and if not, to the guardian of the children under fourteen years of age, 
for their temporary support, such Sll111S as the judge orders, having 
regard to the state and amount of the property; and sums so paid to the 
widow or guardian shall be deducted, if the estate is solvent, from the 
share of the widow or children, but if insolvent, shall be considered by 
the judge in his allowance to them. 

SEC. 36. Such administrator shall be allowed such compensation for 
his services, as the judge thinks reasonable, not exceeding that allowed 
to other administrators; and on the granting of letters testamentary or 
of administration, his powers cease, and he shall forthwith deliver all the 
goods, chattels, money and effects of said deceased in his hands, and the 
executor or administrator mav prosecute any suit commenced by the spe-
cial administrator, as if it h;d been commenced by himself. . 

SEC. 37. No special administrator is liable to an action by. any creditor 
of the deceased, without an application by such creditor to the judge, and 
his decree authorizing it; and the limitation of all suits against the estate 
begins to run from the time of granting letters testamentary or of admin­
istration in the usual form, as if such special administration had not been 
granted. 

SEC. 38. When a will has been proved and allowed by the judge of 
probate and an appeal made therefrom, he may, instead of appointing a 
special administrator as aforesaid, grant letters testamentary to the exec­
utor named in such will, who shall give bond and proceed in the settle­
ment of such estate, as if no appeal had been made; and after payment 
of the just debts and charges of administration, he shall retain in his 
hands all the remaining avails of such estate to await the result of the 
case in the supreme court of probate, and then pay the same, under the 
direction of the judge of probate, to the parties legally entitled thereto. 
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SF,C. 39. In all cases of claims against the United States ansmg out 
of French spoliations, in those counties where the records of the probate 
court relating to the estate of any claimant have been lost or destroyed 
and have not been restored, the judge of probate having jurisdiction may, 
on petition and after public notice and hearing, appoint a special admin­
istrator upon the estate of any original claimant, deceased testator or 
intestate, who may prosecute such claim against the United States as 
aforesaid, for the benefit of such estate, and at any time after six months 
from the date of his giving notice of his appointment and after public 
notice and order of distribution, may distribute said estate to those deter­
mined by the court to be entitled thereto; but no such distribution shall 
be disturbed by reason of any'debt or claim afterwards filed against said 
estate. Such special administrators shall give such a bond as the judge 
may determine. But nothing herein contained shall prevent the appoint­
ment of an administrator under the general law. 

EXECUTORS IN THEIR OWN WRONG. 

SEC. 40. 'Whoever sells or embezzles any of the goods or effects of a 
deceased perSOll liable to administration, before taking out letters testa­
mentary or of administration thereon and giving bond accordingly, is 
liable as an executor in his own wrong, to the actions of the creditors 
and other persons aggrieved, and also to the rightful executor or admin­
istrator, for the full value of the goods or effects of the deceased taken 
by him, and for all damages caused by his acts to said estate; and he 
shall not retain any part of the goods or effects, ex.cept for such funeral 
expenses, debts of the deceased or other charges actually paid by him, as 
the rightful executor or administrator would have had to pay. 

PROVISIONS REI,Al'ING 1'0 BOTH EXEcuTORS AND ADMINISTRATORS. 

SEC. 4I. Every executor or administrator, within three months after 
his appointment or within such further time, not exceeding three months, 
as the judge allows, shall cause notice of his appointment to be posted in 
two or more public places to be specified by the judge in the town where 
the deceased last dwelt, if in the state, and shall give such further notice 
as the judge in writing directs. If the deceased last dwelt in an unor­
ganized township, or was not an inhabitant of or resident in the state at 
the time of his death, public notice shall be given in some newspaper, or 
in such manner as the judge directs. 

SEC. 42. An affidavit of the executor or administrator or of the per­
son employed by him to give such notice shall be filed with a copy of the 
notice in the (registry of) probate COllrt within one year after his appoint­
ment, and the register shall note thereon the time of filing. enter the same 
on his docket, and record said affidavit, and such record is evidence of 
the time, place and manner in which the notice was given. In case an 
appeal is taken from the appointment of an executor or administrator, 
then said affidavit shall be filed, noted, entered and recorded as above 
provided within four months after final decree. In case of a vacancy in 
the office of executor or administrator before affidavit has been filed as 
aforesaid, then said affidavit shall be filed as above provided within four 
months after the appointment of the administrator de bonis non or the 
administrator with the will annexed. V/henever an executor or admin­
istrator fails to give said notice or to file such affidavit as above provided 
he may be removed from his trust by the judge of probate,) in his discre­
tion, upon petition of any interested party. 
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ItXItCU'l'ORS AND ADMINISTRATORS. 

SItc. 43. Executors or administrators residing out of the state at the 
time of giving notice of their appointment, shall appoint an agent or 
attorney in the state, and insert his name and address in such notice. 
Demand or service made on such agent or attorney, binds the principals 
and the estate in their care as if made on themselves. 

Note. In place of th~ last sentence of this section, the commissioner sug­
gests the following: "Such appointment shall be made by a writing filed and 
recorded in the registry of probate for the county in which the principal is 
appointed, and by such writing the subscriber shall agree that the service of 
any legal process against him as such executor or administrator, or that the 
service of any such process against him in his individual capacity ill any ac­
tion founded upon or arising out of any of his acts or omissions as such ex­
ecutor or administrator shail, if made on such agent, have like effect as if 
made on himself personally within the state, and such service shall have such 
effect. An executor or administrator who 'after his appointment removes 
from and resides without the state shall so appoint an agent within thirty 
days after such removal, and give public notice thereof. If an agent ap­
pointed under the provisions of this section dies or removes from the state 
before the final settlement of the accounts of his principal, another appoint­
ment shall be made, filed and recorded as above provided, and public notice 
thereof given; the powers of an agent appointed under the provisions of this 
section shall not be revol,ed prior to the final settlement of the estate unless 
another appointment shall be maue as herein provided. Neglect or refusal by 
an executor or administrator to comply with any provision of this section 
shall be cause for l'en10val." 

The commissioner also suggests that the following sentence be added to 
this section: "An executor or administrator, residing out of the state shall 
not appoint his co-executor or co-administrator, residing in the state, as his 
agent." 

SItc. 44. Every executor or ad111ini~trator, within three months after 
his appointment, or within such further time; not exceeding three months, 
as the judge allows, shall make and return upon oath into the probate 
court, a true invento'ry of the real estate and of all the goods, chattels, 
rights and credits of the deceased, which are by law to be administered 
and which come to his possession or knowledge. 

SItc. 45. The real estate, goods and chattels, comprised in the inven­
tory, shall be appraised by three disinterested persons appointed by the 
judge and sworn; and when any part of such estate is in another county, 
the judge may appoint three appraisers for such county to return an 
inventory thereof, who shall also be sworn. 

SItc. 46. Any warrant for the appraisement of an estate, may be 
revoked by the judge for sufficient cause, and a new one issued, if neces­
sary. 

SItc. 47. Such of the credits of the deceased, and rights to personal 
property not in possession, as the appraisers judge to be available as 
assets, shall be enumerated in a schedule part of said inventory, with the 
names of the debtors or parties obligated, the sums supposed to be due 
thereon, and the nature of the rights aforesaid, whether absolute or con­
ditional; and they shall state, in one general sum at the foot of such 
schedule, the amount which in their judgment may be realized from the 
same, exclusive of expenses and risk of settlement or collection. 

SItc. 48. The judge may, at any time afterward, when any estate or 
effects, rights or credits come to the knowledge or possession of any 
executor or administrator, require of him an additional inventory; 
appraisers in like manner shall be appointed and sworn; and return shall 
be made within the time dil'ected by the judge in his warrant. 

Sec. 49. The 'following articles shall be omitted in making the inven­
tory, and shall not be administered upon as assets: 

I. All the articles of apparel or ornament of the widow, according to 
the degree and estate of her husband, and the apparel and school books 
of minor children of the deceased. 

II. The apparel of the deceased. not exceeding one hundred dollars in 
value, if he left a widow and minor children, or either, in which case she 
or they are entitled to such apparel. 

III. Such provisions and other articles, not exceeding fifty dollars in 
value, as have necessarily been consumed in the family of the deceased 
before the appraisal of such estate. 
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IV. Any money becoming due on the death of the dece,ased from an 
insurance on his life effected by him, after deducting the amount of pre­
mium paid therefor within three years, with interest, provided, that such 
deceased left a widow or issue; but such money shall be disposed of as 
provided by section nineteen, of chapter seventy-eight. 

SEC. 50. If, after the retnrn of an inventory, or in the progress of the 
settlement of an estate, the judge finds that the bonds given by an exec­
lltor or administrator are too small in amount, or are insecure for want 
of responsible sureties, he may require additional or larger bonds, or 
other sureties, and if said executor or administrator does not furnish the 
same, his authority may be revoked and some other person appointed. ' 

SEC. 5I. The judge, when he deems it necessary for the speedy pay­
ment of the debts of the deceased, or for the benefit of all parties inter­
ested, may order any of the goods and chattels, rights and credits, pews 
or interests in pews, not distributed, to be sold at public or private sale; 
and the executor or administrator shall account for the same as sold. 
Any personal estate or rights of action thus sold, may be assigned to the 
pnrchaser, and collected in the name of the executor or administrator, the 
purchaser giving him reasonable indemnity against costs, but reserving 
to debtors their rights of set-off; or the purchaser may sue therefor in his 
own name, subject to the same defense as if sued in the name of the 
executor or administrator. The legal rights of persons to whom specific 
legacies are bequeathed, are not affected by this section. 

SEC. 52. Every executor or administrator shall account for the per­
sonal property and effects named in the inventory at the appraised value, 
unless sold under license as provided in the preceding section; but if loss 
accrues without his fault or negligence, he may be allowed the amount of 
such loss in his account of administration; and if any goods or effects not 
sold under license, allowed to the widow, nor distributed to the heirs or 
devisees, are shown to he of greater value than they were appraised at, 
he shall account for the difference. 

SEC. 53. The judge may authorize executors or administrators to 
adjust, by arbitration or compromise, any claims for money or other 
property in favor of or against the estates by them represented. 

Note. Hon. N. Fessenden of Fort Fairfield suggests the following addition 
to section fifty-three. 

"And whenever it is made to appear to the Judge that it is clearly for the 
benefit of all parties interested, and will result in a material increase of the 
assets of the estate, the Judge may authorize and direct that the business of 
the deceased, in whole or in part, shall, for a limited time, to be determined 
by him, b" carried on by the executor or administrator, as a going business." 

SEC. 54. vVhen one or more claims against the estate of a person 
deceased, though not insolvent, are deemed by the executor or adminis­
trator to be exorbitant, unjust or illegal, on application in writing to the 
judge of probate, and after notice to the claimants, the judge, if upon 
hearing, he is satisfied that the allegations in said application are true, 
may appoint two or more commissioners, who shall, after being duly 
sworn, and after notifying the parties as directed in their commission, 
meet at a convenient time and place, and determine whether any and 
what amount shall be allowed on each claim, and report to him at such 
time as he may limit. Sections five, six, seven, eight, twelve, thirteen, 
fourteen, sixteen and seventeen of chapter sixty-nine, apply to such 
claims, and the proceedings thereon. No action shall he maintained on 
any claim so committed, unless proved before said commissioner,!'; and 
their report on all such claims shall be final, saving the right of appeal. 

SEC, 55. Any executor or administrator, who neglects or unreasonably 
delays to raise money out of the estate under his charge, or to pay the 
same where due, and thereby subjects said estate to be taken in execu­
tion, is guilty of waste and unfaithful administration. 
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SEc. 56. Every executor or administrator shaH render his accounts 
agreeably to the condition of his lioncl; ancl the judge may require him 
to account, when he deems it necessary. Reasonable notice shaH be 
given before the aHowance of any such account. On the examination 
thereof, the accountant may be interrogated under oath in relation to the 
same, ancl such record of his answers sha1l be macle as the judge 
reqtfires. (a) 

Sec. 57. Every executor and administrator is chargeable in his 
account with all goods, chattels, rights and credits of the deceased, which 
come to his hands and are by law to be administered, whether included 
in the inventory or not; with all the proceeds of real estate sold for the 
payment of debts, legacies and incidental expenses, and with all the 
interest, profit and income, that in any way come to his hands in his said 
capacity from any estate of the deceased. 

SF,c. 58. If any part of the real estate is used or occupied by the exec, 
utor or administrator, he shaH. account for the income thereof to the 
devisees or heirs in the manner ordered by the judge, with the assent of 
the accountant, and of other parties present at the settlement of his 
account; and if the parties do not agree on the sum to be allowed, it shall 
be determined by three disinterested persons, appointed for that purpose 
hy the judge, whose award, accepted by the judge, shall be final. 

Sec. 59. An executor or administrator may insure, at the expense of 
the estate, any property of the deceased that becomes assets in his hands, 
or "which he holds in trust by the provisions of a will. 

SEC. 60. In the settlement of the accounts of executors and adminis­
trators, the judge may allow a reasonable sum for the purchase of a 
suitable burial lot and for the erection of monuments or gravestones; but 
in insolvent estates the sum shall be fixed by the judge of probate. And 
on petition of any person interested the judge of probate may also aHow 
a reasonable sum for the erection of gravestones, for funeral expenses 
and expenses of last sickne~s of the widow of the deceased, provided, she 
dies before the final settlement of her husband's estate and her estate is 
insufficient for the above purposes. 

Sec. 6I. In the settlement of the estate of a married woman, debts 
contracted by her for the benefit of herself or her family, for which the 
credit was given to her, and for which her husband is not liable or is not 
able to pay, shall be paid by her executor or administrator, and allowed in 
his account; also a1l reasonable expenses occasioned by her last sickness. 

SEC. 62. Executors or administrators may pay debts due from a 
deceased husband to his wife, or from a deceased wife to her husband, 
as if the marriage relation had never existed between them. 

SEC. 63. Executors and administrators may pay to cemetery corpora­
tions or to cities or towns having burial plilces therein, a reasonable sum 
of money for the perpetual care of the lot in which the body of their 
testate or intestate is buried, and the monuments thereon. The judge of 
probate sha1l determine, after notice to all parties in interest, to whom 
the same shall be paid and the amount thereof, and such sum shall be 
a1lowed in the accounts of such executors and adminis'trators. 

SEC. 64. Executors or administrators may require any person making 
a claim against the estate of their testator or intestate, to present said 
claim in writing, supported by the affidavit of the claimant, or of some 
other person cognizant thereof, stating what security the claimant has, if 
any, and the amount of credi't to be given, according to the best of his 
knowledge and belief. 

(a) See c. 69, §§ 21, 25; c. 68, § 20; 18 Me., 58; 27 Me., 83; 49 Me., 
409, 562; 64 Me., 356; 6S ]Vle., 448; 95 Me., 526; 105 Me., 389. 
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SF,C. 65. No private claim of an executor or administrator, against 
the estate under his charge, shall be allowed in his account, unless par­
ticularly stated in writing; if such claim is disputed by a person inter­
ested, it may be submitted to referees agreed upon in writing by the 
interested parties present, or their agents or guardians; and the judge 
may accept, or recommit their written report, made pursuant to the sub­
mission, and decree accordingly. 

SEC. 66. vVhen there is morc than one executor or administratGr, and 
either of them is removed, or his resignation is accepted by the judge, 
the others may proceed to discharge the trust reposed in them, and may 
bring actions of account against him and recover, by any proper legal 
process, such effects and assets as remain in his hands unadministered. 
Like actions or process may be brought by one executor or admiilistrator 
against another, when the latter retains an undue proportion of the estate 
under his charge, and refuses either to account to the other, or to pay the 
debts, legacies or other charges on such estate, or when the aggrieved 
executor is a residuary legatee. 

SEC. 67. The supreme judicial court may hear and determine in equity 
all disputes and controversies between co-executors and co-adminis­
trators, and between their respective legal representatives, in all cases, 
where there is not a plain, adequate and complete remedy at law; and in 
such case, the court has the same power and may proceed in like manner, 
as in cases between co-partners. 

SJ~c. 68. \i\fhen letters of administration are revoked, or an executor 
or administrator is removed, all previous sales of real or personal estate, 
made in a legal manner by him and with good faith on the part of the 
purchaser, and all other acts, in due course of administration, done by 
him in good faith, remain valid and effectual, and he is accountable in the 
same manner as if he had not been removed. 

SEC. 69. Any executor, administrator, guardian, conservator of the 
property of any person living out of the state, or trustee duly appointed 
in another state or in a foreign country and duly qualified and acting, 
who may be entitled to any personal estate in this state, may file 
an authenticated copy of his apopintment in the probate court for any 
county in which there is real property of his trust, or, if there is no such 
real property, in any county in which there is personal estate of his trust 
or to which he may be entitled, and may upon petition to said court, after 
notice to all persons interested, be licensed to collect and receive such 
personal estate or to sell by public or private sale, or otherwise to dispose 
of, and to transfer and convey, shares in a corporation or other personal 
property, if the court finds that there is no executor, administrator, 
guardian, conservator or trustee appointed in this state who is authorized 
so to collect and receive such personal estate or to dispose of such shares 
or other personal property, and that such foreign executor, administrator, 
guardian, conservator or trustee will be liable to account for such per­
sonal estate or for the proceeds thereof in the state or country in 'which 
he was appointed; and that no person resident in this state and interested 
as a creditor or otherwise objects to the granting of such license 
or appears to be prejudiced thereby: but no such license shall be granted 
to a foreign executor or administrator until the expiration of six months 
after the death of his testator or intestate, (nor until all inheritance taxes 
payable to this state, if any, are paid or secured.) 

Note. Should not an inventory and appraisal of such property be returned 
into probate court before the license is granted. as an aid in determining any 
inheritance tax? 

l~MBEzzLElIIF,N'l' OF PROPERTy OF DF,CF,ASED PF,RSONS. 

SEC. 70. Upon complaint by all executor, administrator, heir, legatee, 
creditor or other person interested in the estate of a person deceased, 
againsl anyone suspected of having concealed, embezzled or conveyed 
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away any money, goods, effects or real estate of the deceased, or of hav­
ing fraudulently received any such money, goods, effects or real estate, or 
of aiding others in so doing, the judges of probate may cite such suspected 
person to appear before him to be examined on oath in relation thereto, 
and he may require him to produce for the inspection of the court and 
parties, all books, papers or other documents 'within his control, relating 
to the matter under examination; such examination shall not extend over 
a perio'd of time exceeding twenty years before the time said complaint 
is filed in the probate court. 

SEC. 71. Upon complaiht of any such party, that a person entrusted 
by an executor or administrator with any part of such estate, refuses to 
render to him a full account thereof when required, the judge of probate 
may cite such person to appear before him and to render a full accou,nt 
under oath of any money, goods, chattels, bonds, accounts or other papers 
belonging to such estate, taken into his custody, and of his doings in rela­
tion thereto. 

SEC. 72. If a person duly cited as aforesaid, refuses to appear and 
submit himself to such examination, or to answer all lawful interroga­
tories, or to produce such books, papers or documents, the judge shall' 
commit him to j ail, there to remain until he submits to the order of the 
court, or is discharged Gy the complainant or the supreme judicial court, 
and he is also liable to any injured party in an action on the case, for 
all the damages, expenses and charges arising from such ,refusal. 

Note. Executors. administrators or other persons authorized to sell goods, 
chattels or land, by order of any court or judge of probate, may do so with­
out license from municipal otlicers, c. 10, § 8. 

No trust or banking compnny shall act as administrator, c. 50, § 81. 
Compensation of executors and administrators, c. 66, § 42. 
Executors and administrators to poy amount of stenographer's fees, c. 66, 
45. 
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CHAPTER 68. 

PARTITION OF REAl, ES'I'A~'E. AI,l,OWANCItS. DISTRIliUTION OF pERSONAl, 

ItS'rATE. 

PARTITION OF REAl, ES'rATIt. 

SEC. I. The court of probate, having jurisdiction of the estate of any 
deceased person, may make partition of all the real estate of such person 
in this state, among the widow or widower, and heirs, or devisees of such 
person, and all holding under them, when the proportions of the respec­
tive parties are not in dispnte between them, or do not appear to the 
judge to be uncertain, depending upon the construction of any devise or 
other conveyance, or upon other questions that he thinks proper for the 
consideration of a j my and a court of common law. 

SEC. 2. Any reversion or remainder vested in his heirs, expectant on 
the determination of a particular estate under his wiII or otherwise, may 
in like manner be divided, either during the existence of such particular 
estate, or after its determination. . 

SEC. 3. The partition shall be made by three disinterested commis­
sioners, appointed by said judge, who shall first be sworn, and shall make 
such partition pursuant to the wiII of the deceased, or the laws regulating 
the descent of intestate estates, as the case may be, among all the parties 
owning shares, whether they joined in the petition therefor or not. 

SEC. 4. If there is estate in different counties, to be divided, the judge 
may appoint separate commissioners for each county and issue warrants 
accordingly; and in such case, the partition shall be made of the estate 
in each county, as if there were no other to be divided. 

SEC. S. 'iVhen the whole or any part of the premises, of greater value 
than any party's share, cannot be divided without great inconvenience, 
the same may be assigned to anyone or more of the parties, who wiII 
accept and pay to the others such sums, as the commissioners award to 
make the partition just; but such partition shall not be established by the 
court, until all such sums are paid or secured, with interest, to the satis­
faction of the parties entitled thereto; nor if inconsistent with the con­
dition of the devise, under which they claim; but in such assignment 
males shall be preferred to females, and the elder to the younger children 
of the same sex. 

SEC. 6. No conveyance of the interest of a widow or widower, or any 
heir or devisee, in the lands of the deceased, by deed, levy of execution, 
or otherwise, shalI take from the judge of probate his jurisdiction to 
divide and assign such lands in manner aforesaid; but the same shall 
inure to the equitable owner of the part so conveyed; and in case of the 
unequal division provided for in the preceding section, such owner may 
make written application to the judge, before he accepts such division, 
for the share of such widow or widower, heir or devisee, and after notice 
to such widow or widower, heir or devisee, the judge may decide in favor 
of such owner, and he shall receive said share of the money, or so much 
thereof, as is proportional to his equitable interest. 

SIte. 7. If the share of any such widow or widower, heir or devisee, 
or anyone claiming under such widow or 'widower, heir or devisee, is 
under attachment, the judge, on like application from the plaintiff in the 
suit or from the attaching officer, shall require the money,. not exceeding 
the amount of the attachment, to be paid to the officer, who shall 
be answerable therefor in his official capacity, subject to the rights of the 
parties, as if originally attached. 
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SF,C. 8. When such partition is made on application of an heir or one 
holding under him, it shall be made among all the owners, and include all 
the ancestor's estate, which any interested party requires to have 
included; and when made on the application of a devisee or one holding 
under him, it shall be made of all the estate held by him jointly or in 
common with others holding under the testator, which any devisee 
requires to have included. 

SEC. 9. Such partition may be ordered on the petition of any of the 
owners of any share, after giving personal notice to each of the other 
owners in the state, and pnblic notice, if any reside out of the state. 

SF,c. 'ro. The judge may, for sufficient cause, revoke any warrant 
issued by him for making partition, or for settling or determining other 
interests in real or personal estate, and grant a new warrant, or proceed 
otherwise, as circumstances require. 

SF,C. 11. If it appears to the court that any minor or insane person, 
who has no guardian in the state; is interested in the premises, the conrt 
shall assign him a guardian for the suit, to appear for him and defend 
his interest; and if any owner resides without the state, having no agent 
therein, the judge shall appoint an agent to act for him. 

SF,c. 12. vVhen any of the real estate, of which partition is prayed 
for, is held in common vvith that of other persons, the judge shall order 
notice of the intended partition to be given to the co-tenant, which notice 
shall contain a description of the premises to be divided, and of the pro­
portion claimed as belonging to the estate of the deceased; specify the 
time and place of hearing the case, and be served by delivering to him, 
or leaving at the place of his abode an attested copy thereof, at least 
fourteen days before the time of hearing; but if the co-tenant does not 
reside in the state, such notice shall be given as the judge requires. At 
the time appointed in the notice, the judge shall hear the parties, deter­
mine their respective rights in such estate, and direct the commissioners 
first to divide and set off the estate of the deceased from that of such 
other persons, and then to make the partition prayed for. 

SF,c. 13. The judge may set aside the return of the commissioners, 
~1l1d commit the case anew to the same or other commissioners. The 
return when accepted by the court, shall be recorded in the probate office, 
and the register of probate shall make out and certify a true copy thereof 
to the register of deeds for the county in which the lands lie, who shall 
record the same, and such partition shall be binding, to all intents and 
purposes, upon all the persons interested, saving the right of appeal to 
the supreme court of probate. (a) 

AI,I,OW ANCF,S 'l'o WIDOWS AND O'l'HF,RS. 

SF,C. 14. In the settlement of any intestate estate, or of any testate 
estate which is insolvent or in which no provision is made for the ,vidow 
in the will of her husband, or when she duly waives the provision made, 
the judge may allow the widow so much of the personal estate, besides 
her ornaments and weari11g apparel, as he deems necessary, according to 
the degree and estate of her husband, and the state of the family under 
her care; he may also allow her anyone pew in a meeting-house, of which 
the deceased died seized; and such allowance, when recorded, vests the 
title in her; and when an est~te, which, at the time of said allowance, was 
considered insolvent, ultimately appears to be solvent, the judge by a 
subsequent deGree may make the widow a further reasonable allowance. 
And when, after an allowance has been made from al1y estate, additional 

(a) Duplicate plans shall be filed in the registry of deeds, c, II, § 23· 



DISTRIBUTION. 

personal property belonging to said estate comes to the knowledge of the 
judge, he may make a further allowance to her therefrom. (a) 

SEC. 15. vVhen an allowance to a widow wholly 01' partly consists of 
a debt due the estate, secured by a mortgage of real or personal property, 
the executor or administrator, under direction of the judge, shall assign 
said mortgage and deliver the evidence of such debt to her. 

SEC. 16. In the settlement of any testate estate, where no provision 
is made for the widow in the will of her husband, 01' she duly waives the 
provision made, the judge shall make her suitable allowances from the 
personal estate, from time to time, for the support of herself and family 
under her care, during any litigation concerning the will; and on final 
probate of the will he shall make her a final reasonable allowance from 
the personal estate, according to the degree and estate of her husband 
and the state of the family under her care. 

SEC. 17. A widow shall have her reasonable sustenance out, of the 
estate of her husband for ninety days after his death, and may remain in 
the house of her husband during said ninety days without being charge­
able with rent therefor. 

SEC. 18. In all insolvent estates, if there is no widow, the judge may 
make a like allowance from the personal estate to the minor children of 
the deceased, under fourteen years of age; and to those between fourteen 
and twenty-one years of age, who from ill health are unable to labor. 
And if there is a widow and such children by a former wife, the judge 
may, at his discretion, divide such allowance among the widow and such 
children of a fonner wife. And in solvent estates, where there is no 
widow, the judge may, at his ciiscretion, make an allowance from the 
personal estate to minor children under twelve years of age, when the 
income from their distributive shares will be insufficient for their support 
and education. 

SEC. 19. Upon the death of a wife whose estate is solvent, the judge 
may make an allowance to her husband from her personal estate, in the 
same manner as to a widow from the estate of her husband. 

DISTRIBUTION OF PERSONAL ESTATE. 

SEC. 20. ''\Then on the settlement of any account of an administrator 
or executor, there appears to remain in his hands property not necessary 
for the payment of debts and expenses of administration, nor specifically 
bequeathed, the judge upon petition of any party interested, after public 
notice and such other notice as he may order, shall determine who are 
entitled to the estate and their respective shares therein under the will 01' 
according to law, and order the same to be distributed accordingly; and 
alienage shall be no bar t~ any person, who, in other respects, is entitled 
to receive any part of such property. If an executor or administrator 
neglects to distribute the property in his hands in pursuance of such 
order, and the parties in interest reside out of the state, and had no actual 
notice of any such settlement of account, the judge, on petition of any 
such party, may, within six years after such settlement, order such exec­
utor or administrator to render a new account. If any sum of money 
directed by a decree of the probate court to be paid over, remains for six 
months unclaimed, the executor, administrator, guardian or trustee who 
was ordered to pay over the same, shall pay such sum of money to the 
treasurer of the county in which the probate court has jurisdiction, who 
shall give a receipt therefor, specifying the amount, name of estate and 

(a) 31 Me., 67; 39 :Me., 18; 46 Me., 539; 50 Me., 238; 52 Me., 199; 
53 Me., I8S; 54 Me., 534; 68 l\k, 124; 83 Me., 17; 84 Me., 71; 85 Me., 
169; 86 Me., 206; 107 Me., 248; IIO Me., 67. 

805 

CHAP. 68. 

~{ortgage 
debts 
allowed, may 
be assigned. 
R. S., c. 67, § 15. 
54 Me .. 535. 

Temporary 
allowances 
during 
litigation. 
R. S., c. 67, § 16. 

'Widow's 
support and 
quarantine. 
R. S., c. 67, § 17. 
59 Me .. 441. 

Allowance 
to minor 
children, if 
no widow. 
R. S., c. 66, § 18. 
See c. 70, § 38. 
85 Me .. 169. 

Allowance 
to husband 
from his 
wife's estate. 
R. S., c. 67, § 19. 

Remainder 
of personal 
estate, how 
distributed. 
R. S., c. 67, § 20. 
50 lJ.\I[e.. 191. 
78 Me .. 463. 
82 Me .• 296. 
84 Me., 549. 
88 Me .• 19. 
100 Me., 149. 
103 Me., 369. 
105 .Me., 390. 

-proceedings, 
if order of 
distribution is 
not executed. 

-unclaimed 
shares to be 
paid over to 
county 
treasurer. 
1911, c. 134. 
1913, c. 170 .. 



806 

CHAP. 68. 

-final account 
to be ren­
dered. 

Distribution 
of specific 
articles. 
R. S., c. 67, § 21. 
89 (Me., 103. 
108 (Me., 387. 

Debts may 
be assigned: 
conditions. 
R. S., c. 67, § 22. 

Payment of 
deposit. 
1911, c. 134. 
1913, c. 170. 

-list of 
depositors 
published 
annually. 

-deposits 
shall escheat 
to county afoter 
twenty years. 

Bond may be 
required in 
certain cases. 
R. S., c. 67, § 23. 

DIS'l'RIBUTION. 

name of person entitled thereto, which said receipt shall be filed in the 
probate court and allowed as a sufficient voucher therefor. \:.Vhen an 
executor, administrator, guardian or trustee has paid or delivered over 
to the persons entitled thereto the money or other property in his hands, 
as required by' a decree of a probate court, he may perpetuate the evi­
dence thereof by presenting to said court, without further notice, within 
one year after the decree is made, an account of such payments or of the 
delivery over of such property; which account being proved to the sat­
isfaction of the court, and verified by the oath of the party, shall 
be allowed as his final discharge, and ordered to be recorded. (a) 

SEc. 2I. When such surplus consists of any other property besides 
money, the judge may order a specific distribution of the same in propor­
tion to the value thereof; and for this purpose he may appoint one or 
more appraisers to value and make such distribution under oath, and to 
make report thereof to him for his acceptance. 

SEC. 22. If any evidence of debt, or account due to the deceased is 
thus assigned, the assignee may use the name of the executor or admin­
istrator to collect the same, by suit or otherwise, on giving such· 
indemnity against costs, as the judge orders, saving to all supposed 
debtors the right to set off any claim against the estate of the deceased. 

SEC. 23. At any time within twenty years from the date when the 
deposit mentioned in section twenty is made with the county treasurer, 
the person entitled thereto or his executor, administrator or assigns, may 
pI'esent to the county commissioners evidence of his right to the same, 
and upon satisfactory proof that he or they are entitled thereto, the 
county commissioners shall by warrant, direct the county treasurer to 
pay over to such person or persons the amount of the original deposit, 
with interest at the rate of two per cent per annum from the date of 
deposit; pi'ovided, that nil sums of money paid to the county treasurer by 
any savings bank shall draw interest at the same rate as was paid by said 
bank at the time of payment to the county treasurer. The county treas­
urer shall annually in the 1110nth of January publish in one or more 
newspapers, published and printed within the county, and in the state 
paper, a list of all persons entitled to such deposits. The county shall 
have the use and income of all such deposits and after twenty years from 
the date of each deposit, if not claimed and paid over to the person 
entitled thereto, his heirs, executors, administrators or assigns, the same 
shall escheat to the county; provided, however, that in the case of deposits 
assigned by the judges of probate to the several county treasurers, the 
said period of twenty years shall commence on the date of such assign­
ments; but every person entitled to receive and be paid any.such deposit 
made before the twenty-ninth day of March, nineteen hundred and 
eleven, shall be entitled to receive and be paid the amount of such orig~ 
inal deposit with such interest thereon as is shown by the bank book of 
such original deposit at the date of such payment to such person. 

SEC. 24. \i\fhen an executor or administrator pays to a creditor, heir 
or legatee, a sum exceeding thirty dollars on account of a debt, legacy 
or dccree of distribution, the judge of probate may authorize him to 
require of the payee a suffIcient bond to refund so much thereof, as said 
sum may exceed such payee's equitable proportion on final settlement of 

(a) The commissioner suggests that the following sentence be added to 
this section: "If such account is presented after one year from the date of 
the decree, it may be allowed after public notice." See Mudgett's Appeal, 105 
Me., 387. 

Matthew Laug'hlin, Esq., suggests that the provision of this section provid­
ing for payment of unclaimed shares to the county treasurer should apply to 
insolvent, as well as solvent estates. The question arose in Penobscot County 
in a case involving a large estate. The point may be made certain by insert­
ing in the fifteenth line after the word "over," the words "in any solvent or 
insolvent estate." 

Payments to minors under or(ler of court, c. 62, § 47. 



DISTRIBUTION. 

the estate, unless such payment is made to a creditor under an order of 
distribution of an insolvent estate. 

SEc. 25. Any legatee of a residuary or specific legacy under a will, 
may sue for and recover the same of the executor, in an action of debt at 
common law, or other appropriate action. (a) 

DISTRIBUTION OF I,ANDS HELD IN MORTGAGE OR TAKEN ON EXEcuTION. 

SEC. 26. Real estate held by an executor or administrator, guardian 
or trustee, in mortgage, or taken on execution, shall, until the right of 
redemption has expired, be deemed personal assets, and be held in trust 
for the persons who would be entitled to the money, if paid; and if it is 
paid, he shall release the estate; but if it is not paid, he may sell it as" 
he could personal estate at common law, and assign the mortgage and 
debt; and the purchaser has the same rights and liabilities as the pur­
chaser of personal property, sold by license of the probate court. All 
sales so made heretofore are valid. (b) 

SEC. 27. Any such real estate may, for the payment of debts, legacies 
or charges of administration, be sold by a license of the probate court like 
personal estate. And the judge, if he deems it necessary, may require 
due notice to be given before granting such license, and an additional 
bond from the executor or administrator. 

SEC. 28. vVhen an executor or administrator has taken land on execu­
tion for a debt due the estate, and dies without disposing thereof, the 
judge may license his executor or administrator to sell and convey it, in 
order to carry into effect the trust whereby it is held, or for any other 
legal purpose. 

SEC. 29. If such real estate is not so redeemed or sold, it shall be dis­
tributed among those who are entitled to the personal estate, but in the 
manner provided in this chapter for the partition of real estate; or the 
judge of probate or supreme judicial court, if it would be more for the 
benefit of the parties in interest, may order it sold by the executor or 
administrator, and the money distributed as in other cases of personal 
estate. 

DISTRIBUTION OF THE ES1'ATES of DECEASF,D NON-RESIDENTS. 

SEC. 30. When administration is taken in this state on the estate of 
any person, who, at the time of his death, was not an inhabitant thereof, 
his estate found here, after payment of his "debts, shall be disposed of 
according to his last '..vi 11, if he left any; but if not, his real estate shall 
descend according to the laws of this state; and his personal estate shall 
be distributed according to the laws of the state or country of which he 
was an inhabitant; and the judge of probate, as he thinks best, may dis­
tribute the residue of said personal estate as aforesaid, or transmit it to 
the foreign executor or administrator, if any, to be distributed according 
to the law of the place where the deceased had his domicile. 

SEC. 3 r. If such person died insolvent, his estate found in this state, 
shall, so far as practicable, be so distributed that all his creditors here 
and elsewhere may share in proportion to their debts; and to this end 
his estate shall not be transmitted as aforesaid, until all his resident cred­
itors have received the proportion that they would have had, if the "whole 
estate applicable to the payment of creditors, wherever found, had been 
divided among all said creditors in proportion to their debts, without pre-

(a) 30 Me., 142; 80 Me., 332; 82 Me., 209. 
(b) 6 Me., 132 ; 52 Me., 569; 54 Me., 535; 59 Me., 164; 61 lVIe., 315; 

79 Me., 301 ; 92 Me., 49 I ; I03 Me., 4I3· 
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INSOLVEN'l' JtSTA'tES. 

fer ring anyone kind of debt to another; and ill such case, no foreign 
creditor shall be paid out of the assets found here, until all the resident 
creditors have received their proportions as herein provided. 

SEc. 32. If there is any residue, after such payment to the citizens 
of this state, it may be paid to any other creditors who have proved their 
debts here, in proportion to the amount, but no one shall receive more 
than would be due him, if the whole estate were divided ratably among 
all the creditors as before provided; and the balance, if any, may be trans­
mitted to the foreign executor or administrator, or if there is none such, 
it shall, after four years from the appointment of the administrator, be 
distributed ratably among all the resident and foreign creditors who have 
proved their debts in this state. 

SEC. 33. Where lands in this state held in trust under a foreign will, 
for persons not residing here, have been sold, the probate court for the 
county in which the will has been allowed, may, in its discretion, order 
the money to be transmitted to the trustee, if there is any, in the state 
or country where the testator had his domicile. 

OHAPTER 69. 

INSOLVJtNT ES'l'ATES. 

DISPOSAL OF INSOLVENT JtSTATES. 

SEC. 1. An insolvent estate, after payment of the expenses of the fun-
eral, and of administration, shall be appropriated: 

I. To the allowance made to the widow or widower, and children. 
II. To the expenses of the last sickness. 
III. To debts entitled to a preference under the laws of the United 

States. 
IV. To public rates and taxes, and money due the state. (a) 
V. To all other debts. 
A creditor of one class is not to be paid, until creditors of preceding 

classes, of which the administrator had notice, are fully paid. 
SEC. 2. vVhen an estate is not sufficient to pay more than such 

expenses, and claims of the first four classes, the administrator is exon­
erated from payment of any claim of the fifth class, without making a 
representation of insolvency. (b) 

COM1.!ISSlONERS AND PROCJtJtDINGS. 

SEC. 3. vVhen it appears to the administrator that an estate may be 
insufficient to pay the debts of the fifth class, on his application to the 
judge of probate, the judge shall appoint two or more commissioners to 
receive and decide upon all unpreferred claims against the estate, except 
those of the administrator. They shall first be sworn, and shall make 
report to the court of all ciaims presented, and of their disposal, with the 
stun allowed on each claim. But the judge may, for sufficient cause, 
revoke such appointment and issue a new commission, or proceed other­
wise as the case may require. 

(a) 64 Me., 407; 67 Me., 506; 107 Me., 194. 
(b) 24 Me., 28; 62 Me., 167; 79 Me., 225; 84 Me., 94; 90 Me., 412; 97 

Me., 390, 391, 396. 



INSor,YltNT F,S'fATES. 

SltC. 4. The commissioners shall appoint convenient times and places 
for their meetings, and give notice thereof, as the judge directs. Six 
months after their appointment shall be allowed in the first instance for 
the presentation of claims. An additional time, not exceeding in the 
whole eighteen months, may be allowed therefor, or for any particular 
claim or claims specified in the judge's order. If one or more of the 
commissioners die, after the expiration of the eighteen months and before 
the commission is returned, the judge may appoint new commissioners 
and allow an additional time not exceeding three months for the pres en­
ta tion of claims. 

S~c. S. Claims must be presented in writing, supported by affidavit 
of the claimant, or of some person cognizant thereof, stating what 
security the claimant has, if any, and the amount of credit to be given, 
according to his best knowledge and belief. The commissioners may 
require a claimant to be sworn, and may examine him on all matters 
relating to his claim; and administer oaths to claimants and witnesses. 

Sltc. 6. If the claimant refuses to submit to such examination, his 
claim shall be rejected. If he or a witness knowingly answers or testifies 
falsely in relation to any claim, he is guilty of perj ury. 

Sltc. 7. When a claimant holds security for his claim of less value 
than its amount, he shall be allowed only the difference between it and 
snch value, estimated by the commissioners, who shall give him a certifi­
cate thereof. If either party is dissatisfied with that valuation, the judge, 
on application and after notice to the other party, may appoint three dis­

. interested men to appraise on oath such sec.urity and make return thereof, 
by them signed, to the court; and their appraisal shall be substituted for 
the first, and the amount allowed vaded accordingly. If the cl.timant 
declines to take the property at such appraisal and relinquishes his claim 
thereon, its appraised value shall be added by the judge to the sum 
allowed on which he is to receive his dividend, and the property appraised 
shall be disposed of by the administrator. 

SEC. 8. Interest shall be cast on claims allowed, from the death of the 
debtor to the time of the commissioners' first report, unless the contract 
otherwise provides. At the expiration of the time limited, the commis­
sioners shall make their report to the judge, who, before ordering dis­
tribution, may recommit it for the correction of any error appearing to 
him to exist. Their fees shall be paid by the administrator. Any clailll 
which he has against the estate, shall be examined and allowed by the 
jUclge and by him annexed to the list of claims, and a proportional divi­
dend decreed to him. 

SEC. 9. Commissioners of insolvency who neglect to render their 
report to the judge for three months after the expiration of the time 
allowed them for receiving claims, forfeit all compensation for their ser­
vices, and may be cited by the judge to show cause for their negligence. 

CONTINGF,NT CLAIMS. 

SEC. ro. Contingent claims may be proved, and the amount allowed 
reported, stating their nature and distinguishing them from other claims. 
The judge, ordering distribution, shall leave in the hands of the adminis­
trator a sum sufficient to pay on them the percentage paid to others. 

SltC. II. If, within four years after administration was granted, such 
claims become absolute, there shall be paid upon them a percentage equal 
to that paid on other claims, if it can be done without disturbing prior 
dividends. If they do not become absolute within that time, or if pay­
ment of an equal percentage does not exhaust the sum reserved, the resi­
due shall be distributed to all creditors, whose claims have been proved, 
or allowed by the judge. 
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APPF,ALS. 

SF,e. 12. The claimant, the administrator, an heir at law or any cred­
itor may appeal from the decision of the commissioners, by giving writ­
ten 110tice thereof, at the probate office within twenty days after their 
report is made. If the appellant is an heir at law or creditor other than 
the claimant, he shall file in the probate office with his notice of appeal 
a bond to the claimant with sureties, to the satisfaction of the judge, for 
the payment of all costs awarded against him. \iVhen the appeal is made 
by any party other than the claimant, he shall give notice to the creditor 
within thirty days, by service of a copy, attested by the register, on him, 
his agent, or attorney, personally, or by leaving it at his last and usual 
place of abode, if he has any within the state; otherwise, such notice shall 
be given as the judge directs. (a) 

SF,e. 13. A person, whose claim has been disallowed in whole or in 
part, and who by accident or mistake has omitted to give notice at the 
probate court in season, or, after giving such notice, has, by accident or 
mistake, omitted further to prosecute his appeal, may, within two years 
after the report is made, petition the supreme judicial court, and, after 
notice to the administrator and hearing, leave may be given to commence 
a suit at the next term of the court in the county where administration 
was granted, for the recovery of his claim, but not after four years from 
granting administration. No decree of distribution can be disturbed by 
a judgment so recovered, 

SF,e. 14. When an appeal is so taken, or leave is so granted, the claim 
shall be determined in an action for money had and received, commenced 
within three months after the report was made, or at the next term after 
leave was granted. Such claim shall be deemed contingent, and pro­
vision shall be made for it as in sections ten and eleven. (b) 

SF,e. 15. A person whose claim against an insolvent estate has been 
allowed by commissioners and their decision has been appealed from by 
the administrator, heir at law, or any other creditor, and who by accident 
or mistake has omitted to commence an action for money had and 
received within the time prescribed by section fourteen, may petition the 
supreme judicial court, and after notice to the administrator and a hear­
ing, the court may grant leave to commence an action for the recovery 
of his claim, at the next term of the court in the county where adminis­
tration was granted, within four years from granting administration, but 
no decree of distribution can be disturbed by a judgment so recovered. 

SF,e. 16. The creditor, before service, must annex to his writ a sched­
ule of his claims, stating the nature of them, or file it with the clerk of 
the court where the writ is returnable, fourteen days before its return 
day; or seven days before the return day, when the action is brought 
before a trial justice. At such time as the court directs, the adminis­
trator shall file an abstract of all demands of the deceased against the 
claimant, and judgment shall be rendered for either party for the balance 
ascertained at the trial. 

SEe. 17. \iVhen notice of appeal is given or leave granted, the parties 
may agree upon referees authorized to act by a rule of the probate court, 
whose award is final. On trial before the court or referees, the creditor 
may be examined on oath, as before commissioners, and with like effect, 
if he refuses to be examined. 

(a) 35 Me., 122; 36 Me., 141; 48 Me., 483; 49 Me., 87; 61 Me., 105, 
239, 242; 65 Me., 422; 68 Me., 413; 73 Me., 36; 96 Me., 453. 

(b) 36 Me., 141; 55 Me., 514; 57 Me., 564; 61 Me., 242; 68 Me., 413; 
71 Me., 375; 73 Me., 347; 74 Me., 194; 81 Me., 197; 96 Me., 454; 105 Me., 
358. 



INSOLVENT ESTATES. 

SEC. 18. If final judgment or award is made against an administrator, 
no execution can be issued, except for costs allowed to the prevailing 
party. The sum found due to the claimant shall be entered by the judge 
of probate, on the list of debts entitled to dividends. The administrator 
may charge costs awarded against him to the estate, but not when he 
appealed without reasonable cause shown for it. (a) 

SUI'l'S PENDING AND COMMENCED. 

SEC. 19. Actions pending on claims not preferred, when a decree of 
insolvency is made, may be discontinued without costs; or continued, 
tried and judgment rendered with the effect, and satisfied in the manner 
provided in cases of appeal. No action can be commenced, except on a 
preferred claim, after such decree. (b) 

SEC. 20. Claims not presented, and claims disallowed without appeal, 
are forever barred from recovery by suit. Claims disallowed cannot be 
filed and proved in set-off, except to the amount of (;ounter claims on 
behalf of the estate. But \\Then, after distribution, further assets come 
into the hands of the administrator, claims not presented to the commis­
sioners, on petition to the judge, and after due notice, if proved or not 
disputed, may be allowed and paid like contingent claims. 

MISCELLANEOUS PROVISIONS. 

SEC. 2I. If an administrator neglects to settle his account within six 
months after the report on claims is made, or within such further time 
as the judge allows, it is a breach of his bond. (c) 

SEC. 22. When an administrator commits waste or trespass, although 
an heir or devisee, or consents that another may do it, on real estate of 
his intestate insolvent, he shall account for treble the amount of the 
damage. He may, in an action of trespass, recover damages of a perSOll 
committing the same, to be accounted for as assets, although such person 
is heir or devisee of the estate. (d) 

SEC. 23. This chapter applies to estates under charge of executors; 
and of guardians of insane persons, and of spendthrifts, except so far as 
it is inapplicable, and an allowance for the support of their wards and 
their wards' families takes the place of an allowance to widows and 
children. 

DItCREE OF DISTRIBU'l'ION. 

SEC. 24. After thirty days from the time when the report on claims 
is made, the judge shall make a decree of distribution of the balance in 
the hands of the administrator among the creditors, according to this 
chapter. In case of further assets, he shall make another distribution on 
the same principles. 

SEC. 25. After such decree of distribution, the judge may, withOlit 
further notice, audit and allow the account of the executor, administrator 
or guardian for payments made pursuant thereto. 

(a) 55 Me., 525; 57 Me., 564; 60 Me., 355; 65 Me., 129; 68 Me., 431; 
73 Me., 347; 85 Me., 460; 96 Me., 382. 

(b) 2 Me., II, II2; 21 Me., 265; 36 Me., 141; 49 Me., 88; 54 Me., 
348 ; 55 Me., 101; 57 Me., 564; 60 Me., 355; 64 Me., 407; 65 Me., 129; 68 
Me., 431; 73 Me., 239; 85 Me., 460 ; lO9 :tvle., 67. 

(c) 5 Me., 48; 6 Me., 270; 8 Me., 25; I I Me., 51; 79 Me., 224. 
(d) 59 Me., 355; 62 Me., 309; 77 Me., 246. 
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APPOINTME;N't OF GUARDIANS. 

SE;C. 26. vVhen commissioners appointed under section fifty-four of 
chapter sixty-seven have reported un any.daims submitted to them, and 
their report has been accepted without app"eal, it is final, notwithstanding 
the estate afterwards proves insolvent, and commissioners of insolvency 
are appointed. The amount awarded by the first commissioners shall be 
entered by the judge on the list of debts entitled to dividends. 

Note. Liability of heir or devisee for waste on real estate of insolvent es­
tates. c. 98, § 16. 

CHAPTER 70. 

APPOIN'l'ME;N'!', PO\\;I\RS AND DUTIE;S OF GUARDIANS. ADOP'!'ION OF CHIL­
DRI~N. CHANGI\ OF NAMl!;. 

MINORS. 

SI\C. I. The judge of probate may appoint guardians to minors resi­
dent in his county, or out of the state and having estate in his county; 
but no executor or administrator on an estate shall be guardian to 
a minor interested therein, unless he is the parent of such minor or is 
nominated as such guardian in the will of which he is an executor; but 
when any judge is interested, either in his own right, in trust, or in any 
other manner, or is within the sixth degree of kindred, such appointment' 
shall be made by a judge in any adjoining county, and the record of said 
appointment shall show why it was so made. 

SI\c. 2. If the minor is under fourteen years of age, the judge may 
nominate and appoint his guardian; but a guardian for such minor, 
named by the deceased father in his last will, or, if the father has died 
without making such nomination, named by the deceased mother in her 
last will, shall be appointed, if suitable. If the minor is over that age, 
he may nominate his own guardian in the presence of the judge or regis­
ter of probate, or in writing certified by a justice of the peace; and if 
approved by the judge, such nominee shall be appointed, although the 
minor has a guardian, appointed before he was fourteen years of age; 
but if not thus approved, or if the minor resides out of the state, or being 
cited by the judge, neglects to nominate a suitable person, who will accept 
the trust, the judge may nominate and appoint, as if he were under 
fourteen. 

SEc. 3. Such guardian shall have the care and management of all his 
ward's estate, and continue in office until the ward is twenty-one years 
of age, unless sooner law fully discharged; but the care of the person, 
and the education of the minor, shall be jointly with the father and 
mother, if competent, or if one has deceased, with the survivor, if com­
petent; otherwise these duties devolve on the guardian; and in any case, 
the judge may decree them to him, if he deems it for the welfare of the 
minor, until his further order. 

INSANE; AND INCO:t.l;pE;TI\NT PI\RSONS, SPI\NDTHRIFTS AND CONVICTS. 

SI\C. 4. The judge of probate may appoint guardians to the following 
persons belonging to his county, although over twenty-one years of age, 
on written application of any of their friends, relatives or creditors, or 



APPOIN'fMEN'l' OF GUARDIA]>j5. 

of the municipal officers or overseers of the poor of the town where they 
reside: 

1. Persons insane, or of unsound mind, including married women, 
who, by reason of infirmity or mental incapacity, are incompetent to 
manage their own estates, or to protect their rights. 

II. Persons, who, by excessive drinking, gambling, idleness, or 
debauchery of any kind, have become incapable of managing their own 
affairs, or who so spend, or waste their estate, as to expose themselves or 
families to want or suffering, or their towns to expense. 

III. Convicts, committed to the state prison for a term less than for 
life. 

SEC. 5. Guardial1s may be appoil1ted on application as aforesaid, for 
persons certified by the 1//1/1licipal officers of allY town to have been com-
1Ilitted by them or their p1'edecessors, to either illsane hospital, alld there 
re111aini1lg. 111mll proof of the facts. without personal 1Iotice to the 
parties. In all cases where the municipal officers or overseers of the 
poor are applicants, if they have given at least fourteen days' notice to 
such person by serving him with a copy of their application, the judge 
may adjudicate thereon without further notice, or may order such notice, 
if any, as he thinks reasonable. 

Paine vs. Folsom, 107 Me., 337. 

SEC. 6. In all other cases, the judge shall appoint a time and place for 
hearing and shaH order that notice of the proceedings be given by serv­
ing the person for whom a guardian is requested with a copy of the appli­
cation and order of the court, at least fourteen days before the day of 
hearing. If upon such hearing, he adjudges that such person is insane, a 
spendthrift, or incapable as afoi'esaid, he shall appoint a guardian. 

Sec. 7. "Vhen such application is made, and notice issued thereon by 
the judge, the applicants 111ily caus.e a copy of their application, and the 
order of the court thereon, to be filed in the lOegistry of deeds for th~ 
county; and if a guardian is appointed thereupon, all contracts, except 
for necessaries, and all gifts, sales or transfers of real or personal estate 
made by such person after said filing and before the termination of the 
gnardianship, are void; but. this section does not add anything to the 
validity of any such act previous to said filing. 

SEC. 8. "Vhen a guardian is thus appointed, the judge shall make an 
allowance, to be paid by the guardian from the ward's estate, for all his 
reasonable expenses in defending himself against complaint. 

S:.:c. 9. Snch guardians (shall give notice of their appointment and 
make return thereof to the probate court in the manner provided by law 
relating to notices of appointment by executors and administrators. 
They) have the custody of the persons of their wards, if resident in the 
state, except so far as the court of probate may from time to til1\e other­
wise order; and every guardian appointed over any person for gambling, 
idleness, drinking or debauchery, shall inculcate upon him habits of sobri­
ety and industry, and when of sufficient health and strength, with the 
approbation of the judge, may bind him out to labor, not exceeding six 
months at anyone time, or employ him in his own service; giving credit 
for his earnings, or such sum as he receives therefor. 

S:.:c. roo "Vhenever ~I11y person shall deem himself unfitted, by reason 
of infirmities of age or other mental or physical disability, to manage his 
affairs with prudence and understanding, he may apply to the judge of 
probate for the county in which he resides, for the appointment of a 
guardial1 over him (conservator of his estate), and thereupon the judge 
of probate may upon hearing, after such notice as he may order, appoint 
some suitable person as guardian over him (conservator of his estate.) 
The person so appointed shall give bond to the judge of probate, in such 
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POWItRS AND DU'I'1ItS OF GUARDIANS. 

sum and with such sureties, resident in the state, (or with a surety com­
pany authorized to do business in the state, as surety,) as the judge 
accepts, conditioned as provided in section twelve, and all provisions of 
law relating to the management of estates of adult persons under guard­
ianship shall apply to such guardiall (conservator). 

Note. The commissioner is in doubt whether a guardian appointed under 
P. L. 1911, c. 42, has the custody of the person of his ward. If he has that 
authority, few persons will probably avail themselves of the right to petition 
for the appointment of a guardian under that law. If the authority of the 
person so appointed extends only to the management of property, as seems 
probable, the comnlissioner prefers the ternl "conservator" as above sug­
gested. See R. L. of Mass., c. 140, § 40. 

POW.!tRS AND DU'I'lItS OF GUARDIANS. 

SIte. I I. A married woman, who has attained the age of twenty-one 
years, may be appointed guardian and perform all the duties of such trust 
without any act· or assent on the part of her husband; and when 
an unmarried woman who is guardian marries, her authority is not there­
by extinguished, but she shall continue to perform all the duties of such 
trust without any act or assent 011 the part of her husband. 

SIte. 12. . Every guardian, appointed for a minor or other person, shall 
give bond to the judge of probate in such sum and with such sureties, 
resident in the state, (or with a surety company authorized to do busi­
ness in the state, as surety,) as the .i udge accepts, conditioned as fol­
lows: (a) 

L For the faithful discharge of his trust. 
II. To render a true and perfect inventory of the estate, property and 

effects of his ward, within the time limited by law. 
III. To render a just and true account of his guardianship when by 

law required. 
IV. At the expiration of his trust, .to deliver all moneys and property, 

which, on a final and just settlement of his accounts, appear to remain in 
his hands. 

SIte. I3. (Any guardian who is appointed in, but resides out of, this 
state shall not enter upon the duties of his trust until he shall, by a writ­
ing filed and recorded in the registry of probate for the county in which 
he is appointed, have appointed an agent residing in this state, and, by 
such writing, shall have agreed that the service of any legal process 
against him as such guardian, or th~t the service of any such process 
against him in his individual capacity in any action founded upon or aris­
ing out of any of his acts or omissions as such guardian shall, if made on 
said agent, have like effect as if made on himself personally within the 
state, and such service shall have such effect. The bond of a non-resi­
dent guardian shall not he approved until such appointment, w'ith the 
acceptance in writing of the person appointed, is so filed. If any agent 
appointed under this section dies or removes from the state before the 
final settlement of the accounts of his principal, another appointment 
shali be made, filed and recorded as above provided, and the powers of 
an agent appointed under the provisions of this section shall not be 
revoked prior to the final settlement of the estate unless another appoint­
ment shall be made as herein provided. Neglect or refusal by a guardian 
to comply with any provision of this section shall be cause for removal.) 

The commissioner suggests the enactment of the above section to provide 
some method for obtaining service upon non-resident guardians. Apparently 
no such method now exists. The last sentence of seclion fourteen of R. S., 
c. 90, only applies to executors and administrators. 

(a) Corporate suretyship authorized, c. 51, § I36; 3I Me., 254; 34 
Me., 341 ; 38 Me., 5I ; 6C) Me., 283. 
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StC. 14. The judge shall appoint three disinterested persons to 
appraise the ward's estate; and the guardian shall return the inventory 
under oath, within such time as the judge in his warrant directs, if the 
ward is a minor, and in all other cases, "within three months after his 
appointment, or within such further time as the judge allows. The war­
rant for'an inventory may be revoked for cause, and a new one issued, 
if deemed necessary. 

SEC. IS. The guardian shall manage the estate of his ward frugally 
and without waste; apply the income and profits thereof, so far as are 
needed, for the comfortable and suitable maintenance of the ward and his 
family, and if they are insufficient for that purpose, he may nse the prin­
cipal; and when an exigency occnrs, the guardian may apply for a license 
to sell or mortgage the estate of his ward, and devote the proceeds to the 
purpose contemplated by his license; before a license to mortgage the real 
estate of a ward is granted, notice shall be given as prescribed in section 
four of chapter seventy-four, relating to sales of real estate, and the 
guardian shall give bond to the judge, with sureties to his satisfaction, 
conditioned to truly apply and account for the proceeds of the mortgage 
according to the license; but no mortgage shall be made except for such 
amount, time and tate as the court shall determine in its decree granting 
license; such mortgage and the indebtedness secured thereby shall bind 
only the estate of the ward. 

Stc. 16. If a minor, having a father alive, has property sufficient for 
his maintenance and education in a manner more expensive than his 
father can reasonably afford, regard being had to the situation of his 
father's family and to all the circumstances of the case, the expenses of 
his maintenance and education may be defrayed out of his own property, 
in whole or in part, and the charges therefor all owed accordingly in the 
settlement of the guardian's account. 

SEC. 17. He shall settle all accounts of his ward; pay all his just debts 
out of his personal estate, so far as it will go ,vithout disposing of effects 
necessary for the use and comfort of the ward and his family, and in 

'case of deficiency thereof, then out of the real estate; demand, sue for 
and receive all his dues, compound for the same, and give discharges 
thereof, on such terms as the judge authorizes; appear for and repre­
sent his ward in all legal proceedings, unless another is appointed for 
that purpose as guardian or next friend; and may insure any estate of 
his ward at the expense of the estate, and do all necessary acts relating 
to such insuranc~ (a) 

SEC. 18. He may j~in in and assent to a partition of his ward's real 
estate on a petition or other legal process therefor; assign and set out 
dower in slIch estate to allY widow elltitled thereto; appoint an appraiser 
of real estate taken on execution against or in favor of his ward; and 
when his ward, prior to the guardianship, had lawfully contracted to con­
vey real estate on conditions, and had failed to do so, he may convey it 
according to the terms of the contract, and shall be accountable therefor 
on his bond. 

SEC'. 19. The guardian of an insane or incapacitated adult may apply 
for commissioners to be appointed to decide upon claims against his 
ward's estate, deemed exorhitant, unjust or illegal; or may, if necessary, 
represent said estate insolvent, with like proceedings, rights and liabil­
ities, as in case of estates of deceased persons. 

Stc. 20. Guardians of minors, insane and incompetent persons, spend­
thrifts and convicts, may, under agreement of parties, refer, by rule of 
court, any action pending in the supreme judicial or superior court, in 
favor of or against their ward, on any claim or demand for money or 

(a) 17 Me., 224; 26 Me., 78; 37 Me., 407; 48 "Me., 281; 53 Me., 550 ; 
68 Me., 432. 
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POWI.;RS AND DU'l'TI.;S OF GUARDIANS. 

other property in which said ,vard is interested, to any justice of such 
court, or any person appointed by said justice, whose decision, when 
accepted by said court, is final. 

SI.;c, 2T. The judge of probate may authorize any such guardian to 
adjust, by arbitration or compromise, any claim for money or other prop- . 
erty, in favor of or against any ward represented by him. 

SI.;c. 22. On petition of the guardian or any party interested, the 
judge, with or without notice to other persons interested, as he deems 
necessary, may authorize or require the guardian to sell or transfer any 
stock in the public funds, or other personal property held by him as 
guardian, or any pews or interest in pews, belonging to such estate, as 
goods and chattels, and to invest the proceeds of such sale, and also all 
other moneys in his hands, in real estate, or in any other manner most 
for the interest of all concerned; and may make such further order, and 
give such directions, as the case requires, for managing, investing and 
disposing of the effects in the hands of the guardian, or for buying in any 
particular estate, remainder, reversion, mortgage or other encumbrance 
upon real estate belonging to the ward. 

SI.;c. 23. The judge may dismiss any guardian, when it appears neces­
sary, or at his own request, and if the case requires it, may appoint an­
other in his place; but previous to such removal, except at his own 
request, personal notice shall be given to the guardian, or public notice if 
his residence is out of the state or unknown, to appear and show cause 
to the contrary; and on the marriage of any female ward under twenty­
one years of age, the authority of her guardian ceases. 

SI.;c. 24. Every guardian shall settle his account with the judge at 
least once in three years, and as much oftener as the judge cites him for 
that purpose; and neglect or refusal to do so, is a breach of his bond; he 
may be removed therefor, although the ward may be indebted to him: 
and he forfeits all allowance for his personal services, unless it appears 
to the judge that such neglect arose from sickness, or other unavoidable 
accident. (a) 

SI.;c. 25. vVhenever a guardian settles an account in probate court, 
unless such account is a final one, the judge of probate shall examine his 
hond, and shall indorse thereon the fact that such examination has been 
made. If he then, or at any time, finds the bond insufficient in amount, 
or the sureties unsatisfactory, he shall require a new bond, in such 
amount and with such sureties as he may approve, and such guardian. 
failing to give such new bond, shall be removed and allother appointed. 

SJ~c. 26. vVhen an account is rendered by two or more joint guard­
ians, the judge may allow it upon the oath of either. 

SI.;c. 27. The guardianship first lawfully granted, of any person resid­
ing without the state, extends to all his estate within the same, and 
excludes the jurisdiction of the probate court in every other county. 

SI.;c. 28. If a guardian and his ward are both residents of any other 
~tate or territory of the United States, and such ward is entitled to (per­
sonal) property of any description in this state, and such guardian 
produces to the probate court, or other court of competent jurisdiction 
of the county in which such property or the principal part thereof is sit­
uated, a full and complete transcript from the records of a court of com­
petent jurisdiction in the state or territory in which he and his ward 
reside, duly exemplified or authenticated, showing that he has been 
appointed guardian of such ward, and that he has given a bond and 
security in the state or territory in which he and his ward reside, in 
double the value of the property of such ward, and also showillg to such 
court that a removal of the (personal) property of such ward will not 

(a) T Me., 190; 29 Me., ,S07; 31 Me., 260; 34 Me., 340; 54 Me., 343: 
64 Me., 210; 69 Me., 283. 
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conflict with the terms or limitations attending the right by which the 
ward owns the same, then such transcript may be recorded in such court, 
and such guardian shall be entitled to receive lett'ers of guardianship of 
the estate of such ward from such court, which shall. authorize him to 
demand, sue for and recover any such property, and remove the same to 
the place of residence of himself and his ward. And such court may 
order any resident guardian, executor or administrator, having any of 
the estate of such ward, to deliver the same to such non-resident guard­
ian: provided, that all known debts of such estate have been paid. 

Note. Hon. Nicholas Fessenden of Fort Fairfield, suggests that § 28 can 
only refer to personal estate, and cannot be construed to include real estate; 
he would insert the word "personal" in the second line before the words 
"property of any description in this state." To carry out this construction 
the commissioner thinks that the word "personal" should be inserted in the 
eleventh line before the word "property." 

DISADILI'I'Y OF ADUL'l'S UNDF.R GUARDIANSHIP. 

SF.C. 29. Vlhen a person over twenty-one years of age is under 
guardianship, he is incapable of disposing of his property otherwise than 
by his last will, or of making any contract, notwithstanding the death, 
resignation or removal of the guardian. 'Vhen on application of any 
such person or otherwise, the judge finds that a guardian is no longer 
necessary, he shall order the remaining property of the ward to be 
restored to him, except a legal compensation to the guardian for his 
services. 

GUARDIANS AD LI'I'ElI!. 

SEC. 30. Nothing in this chapter affects the power of any court of 
common law, probate court or justice of the peace, (trial justice) to 
appoint a guardian to defend the interests of any minor or other incapa­
citated person in any suit pending in such court, nor their power to allow 
or appoint anyone, as next friend of such person, to commence, prose­
cute or defend, any suit in his behalf. 

SEC. 3 r. No settlement of any suit brought in behalf of an infant by 
next friend shall be valid unless approved by the court in which the 
action is pending, or to which the writ is returnable, or affirmed by an 
entry or judgment. The court may make all necessary orders for pro­
tecting the interests of the infant, and may require the guardian ad litem, 
or next friend, to give bond to truly account for- all money received in 
behalf of the infant. 

SEC. 32. Pending any proceedings in the probate court in which any 
married woman is interested, when, after personal notice and a hearing, 
the judge is satisfied that, by reason of age or mental infirmity, she is 
incompetent to manage her affairs or protect her rights, he may appoint 
her husband or othe!' suitable person her guardian for the special pur­
pose, with power to institute or defend proceedings in law or equity nec­
essary for the interests of his ward, and no proceeding tl1lts instituted 
shall be delayed or disposed of without the consent of such guardian. 

E!vlDEZZLEJvIF,N'I' 01" 'I'll E WARD'S ESTATE. 

SEC. 33. Upon complaint made to the judge of probate by any guard­
ian, ward, creditor or other person interested in the estate, or having 
claims thereto in expectancy as heir or otherwise, against anyone sus­
pected of having concealed, embezzled or conveyed away any of the 
money, goods or effects of the ward, the judge may cite and examine 
such suspected person, and proceed with him in the manner provided in 
relation to those suspected of embezzling the estates of deceased persons. 
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8 Cush. 506. 
155 Mass.. 108. 
33 Me., 122. 
41 Me .• 460. 
91 Me .. 361. 
-'l1ext friend. 

Settlement of 
suit not valid 
unless 
approved 
by court. 
R. S., c. 69, § 28. 

-authority 
of court. 

Special 
guardians for 
married 
"Tomen in 
certain cases. 
R. S., c. 69, § 29. 

Persons 
suspected of 
embezzle­
ment, mav 
be cited and 
exau1.ined. 
R. S., c. 69, § 30. 
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Penalty for 
embezzle­
ment by 
guardian. 
R. S., c. 69, § 31. 
95 Me .. 181. 

Who may 
adopt a child. 
R. S., c. 69, § 32. 
81 Me., 554. 
101 Me .. 366. 
Whose 
consent is 
required. 
R. S .. c. 69. § 33. 
101 Me., 366. 

Proceedings 
to be had In 
the Drobate 
COUl·t. 
R. S., c. 69, § 34. 
85 'Me .. 400. 
97 Me., 85, 580 .. 

Leg al eft'e c t 
of adovtion 
of child. 
R. S., c. 69, § 35. 
84 Me., 486. 
87 Me.. 213. 
m Me., 580. 

-descent of 
property 
of adonted 
minor child, 
dying with­
out issue. 

Appeal to 
the supreme 
court of 
proba'te. 
R. S., c. 69, § 36. 
81 Me., 558. 
94 Me .. 422. 

ADOpTION OF CHILDRI~N. 

SE;C. 34. If a guardian, having the charge and custody of property 
belonging to his ward, embezzles the same in violation of his trust, or 
fraudulently converts It to his own use, he shall be punished by fine not 
exceeding five thousand dollars, or confinement to hard labor not exceed­
ing ten years. 

ADOp'rION OF CHILDRJtN, 

SJtc. 35. Any unmarried inhabitant of the state, or any husband and 
wife jointly, may petition the judge of probate for their county, for leave 
to adopt a child not theirs by birth, and for a change of his name. 

SE;c. 36, Before such petition is granted, written consent to such 
adoption must be given by the child, if of the age of fourteen yea,rs, and 
by each of his living parents, if not hopelessly insane or intemperate; or, 
when a' divorce has been decreed to either parent, written consent by the 
parent entitled to the custody of the child; or such consent by one parent, 
when, after such notice to the other parent as the judge deems proper and 
practicable, such other parent is considered by the judge unfit to have the 
custody of the child. If there are no such parents, or if the parents have 
abandoned the child and ceased to provide for its support, consent may 
be given by the legal guardian; if no such guardian, then by the next of 
kin in the state; if no such kin, then by some person appointed by the 
judge to act in the proceedings as the next friend of such child; if an 
illegitimate child, and under the age of fourteen years, such consent may 
be given by the mother' of such child. 

SE;c. 37. Thereupon, if the judge is satisfied of the identity and rela­
tions of the parties; of the ability of the petitioners to bring up and edu­
cate the child properly, having reference to the degree and condition of. 
his parents, and of the fitness and propriety of such adoption, he shall 
make a decree, setting forth the facts, and declaring that from that date 
such child is the child of the petitioners, and that his name is thereby 
changed, without requiring public notice thereof. 

SE;c. 38. By such decree the natural parents are divested of all legal 
rights in respect to such child, and he is freed from all legal obligations 
of obedience and maintenance in respect to them; and, for the custody 
of the person and all rights of inheritance, obedience and maintenance, 
he becomes to all intents and purposes, the child of his adopters, the 
same as if born to them in lawful wedlock, except that he shall not 
inherit property expressly limited to the heirs of the body of the adopters, 
nor property from their lineal or collateral kindred by right of represen­
tation, and provided, that the right of inheritance only applies to adop­
tions made since February twenty-four, eighteen hundred and eighty, 
and where not otherwise expressly provided in the decree of adoption: 
and the adoption of a child, made in any other state before or since said 
date, according to the laws of that state, shall have the same force and 
effect in this state, as to inheritance and all other rights and duties as it 
had in the state where made, in case the person adopting thereafter dies 
domiciled in this state. In case of the death of such adopted child before 
arriving at the age of twenty-one years, unmarried and without issue, all 
property which such ch!ld shall have received by virtue of such adoption, 
in whatever form it may then be, and not expended for his or her sup­
port, shall descend the same as if such child were the child by birth of 
his adopters. 

Sue, 39. Any petitioner, or any such child by his next friend, may 
appeal from such decree to the supreme court of probate, in the same 
manner and with the same effect, as in other cases, but no bond to prose­
cute his ap'peal shall be required of such child or next friend, nor costs 
be awarded against either. 



T!<:S'l'AM!<:NTARY TRUST!<:!<:S. 

S!<:C. 40. The judge of probate, on the death of either of said adopters, 
may make a reasonable allowance to such child from the personal estate 
of the deceased, if the circumstances of the case demand it. 

S!<:c. 41. Any judge of probate may, on petition of two or more per­
sons, after notice and hearing, and for good cause shown, reverse and 
annul any decree of the probate court in his county, whereby any child 
has been adopted under this chaptellt 

CHANG!<: OF NAM!<:. 

S!<:c. 42. If a person desires to have his name changed, he may peti­
tion the judge of probate in the county where he resides; or, if he is a 
minor, his legal custodian may petition in his behalf, and the judge, after 
due notice, may change the name of such person, and shall make and 
preserve a record thereot 

Note. Liability of guardian for injury by minor to schoolhouse and school 
furnishings, c. 15, § 148. 

No trust or banking company sball act as guardian, c. 50, § 81. 
Minors may hold shares in loan and building associations, c. 50, § 98. 
Guardian may settle and give release of damages for land of ward taken 

by railroad corporation, c. 53, § 31. 
Care and custody of the person of minor children, c. 62, § 42. 
Compensation of guardian, c. 66, § 42. 
Payments by order of court may be ,made to minors in certain cases, c. 62, 

§ 47. 
Guardians to pay stenographer's fees, c. 66, § 45 . 

. CHAprJ1ER 71. 

'f!<:STAM!<:NTARY 'l'RUSTEES AND VOI,UN'l'ARY TRUS'tS. 

T!<:S'l'AM!<:NTARY'l'RUST!<:!<:S. 

S!<:C. 1. Every testamentary trustee, except those hereinafter exempted, 
before entering on his duties, shall give bond to the judge of probate for 
the county where the will is proved, with sufficient sureties, (resident in 
the state, or with a surety company authorized to do business in the state, 
as surety,) in such stun as the judge prescribes, conditioned as fol­
lows: 

I. That he will faithfully ex'ecute such trust according to the will of 
the testator, so far as is consistent with law. 

II. That he will make a true and perfect inventory of the real estate, 
goods and chattels, rights and credits of such estate, to be returned into 
the probate office at such time as the judge orders. 

III. That he will render an account of the income and profits thereof, 
and of his payments and expenses, once in three years, and oftener if 
required by the judge. 

IV. That at the expiration of such trust he will settle his accounts 
with the judge; pay and deliver over all balances, sums of money, or 
other property, that are due, and give possession of the other estate, with 
which he is entrusted, to the persons entitled thereto. 

S!<:C. 2. In the following cases bonds shall not be required of such 
trustees, unless, for special reasons, the judge determines it to be neces­
sary; but when no bond is required, they shall settle their account with 
the judge of probate annually: 

819 

CHAP. 71. 

Allowance 
to adopted 
child. 
R. S., c. 69, § 37. 
Decree of 
adoption 
may be 
annulled. 
R. S., c. 69, § a8. 

NameJ linw 
changed. 
R. S., c. 69, § 39. 
-minors may 
petition by 
guardian. 

Bonds Of 
trustees. 
R. S., c. 70, § 1. 
See c. 50, § 60; 

c. 51, § 136. 
17 Me., 140. 
37 Me.. 275. 
61 Me .. 98. 
62 Me .. 450. 

When bonds 
may not be 
required. 
R. S., c. 70, § 2. 
84 Me., 48. 
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(Probably 
obsolete.) 

Trustee, 
neglecting to 
give bond. 
R. S., c. 70, § 3. 

-examinaotion 
of bond. 
See c. 75 § 2. 

Trustee may 
resign, or 
be removed. 
after notice. 
R. S., c. 70, § 4. 

Power of a 
trustee thus 
appointed. 
R. S., c. 70. § 5. 
65 Me .. 106. 
84 Me., 329. 

Such trus tee 
shaH give 
bond. 
R. S., c. 70, § 6. 

Inventory 
shalI be 
returned by 
1rustee. 
R. S., c. 70, § 7. 

May refer or 
compromise. 
R. S., c. 70, § 8. 

Courts may 
direct trust 
estates to be 
sold, and 
moneys to be 
invested. 
R. S., c. 70, § 9. 
See c, 80, § 6, 
U x. 
33 Me .. 553. 
50 II,,[e., 541. 
84 Me., 555. 

Equity power 
as to trusts. 
R. S., c. 70, § 10. 
50 ",1:e., 541. 
94 Me., 346. 
How bonds 
of trustees 
may be sued. 
R. S., c. 70, § 11. 

TFoS'I'AMBNTARY TRUSTBBS. 

I. 'When the testator has requested or directed that a bond should not 
be required, (or that a bond without sureties be accepted.) 

II. 'Vhen all the parties interested in the trust fund, if of full age 
and legal capacity, in writing signify to the judge their request that a 
bond shall not be required. 

III. 'Vhen the trustee, not being before required to give bond, had 
entered on the duties of his t1'1lst prIor to the first day of August, eight­
een hundred and forty-one. 

SEC. 3. Every person appointed a testamentary trustee, who neglects 
to give bond within the time allowed therefor by the judge, shall be con­
sidered to decline the trust. And whenever any trustee settles an account 
in probate court, unless such accollnt is a final one, the judge of probate 
shall examine his bond, and the same proceedings shall be had in relation 
thereto as are provided in section twenty-five of chapter seventy relating 
to bonds of guardians. 

SBc. 4. Such trustee at his mvn request may be allowed to resign his 
trust, when it seems proper to the judge; no person succeeding to such 
trust as executor or administrator of a former trustee, is required 
to accept or retain it against his will; and when any trustee, appointed 
either by the testator or the judge, becomes insane or otherwise evidently 
unsuitable to discharge his trust, th.e judge, upon notice to him and all 
others interested, may remove him and appoint another. 

SBc. s. Every trustee, appointed by the judge, shall have and exercise 
the same po,vers, rights and duties, as sole or joint trustee, as if he had 
been appointed by the testator, and the trust estate vests in him accord­
ingly; and the judge may order such conveyances to be made by the 
former trustee or his representatives, or by the remaining trustees, as are 
proper to vest in the new trustee, solely or jointly, such estate and effects. 

SBc. 6. Every trustee, appointed by the judge, shall, before entering 
on his duties, give bond as aforesaid; but the judge may dispense with 
the making and returning of an inventory by any substituted trustee, when 
he thinks it unnecessary, and the condition of the bond shall be altered 
accordingly; but without such bond, accepted by the judge, no right or 
authority vests in such trustee. 

SBc. 7. 'Vhen a trustee is required to return an inventory, the estate 
and effects shall be appraised by three suitable persons, appointed and 
sworn, as in case of the estates of deceased persons. 'Varrants for 
inventories may be revoked by the judge for cause, and new ones issued, 
if deemed necessary. 

SBc. 8. The judge may authorize any trustee to refer or compromise 
claims by or against the trust estate. 

SEC. 9. Any judge of probate, having jurisdiction of the trust! and 
the supreme judicial court in any county, on application of the trustee, or 
of any person interested in the trust estate, after notice to all interested, 
may authorize or require him to sell any real or personal estate held by 
him in trust, and to invest the proceeds thereof, with any other trust 
moneys in his hands, in real estate, or in any other manner most for the 
interest of all concerned therein; and may give such further directions as 
the case requires, for managing, investing and disposing of the trust 
fund, as will best effect the objects of the trust. 

SEC. 10. Either of said courts may hear and determine, in equity, all 
other matters relating to the trusts herein mentioned. 

SBC. II. Any bond given by a trustee may be put in suit, by order of 
the judge of probate, for the benefit of any person interested in the trust 
estate; and the proceedings in such suit shall be conducted in the manner 
prescribed with respect to bonds of administrators. 



APPOINT:W[J~NT OI<' TRUSTJ<;J<;S. 

SJ<;C. 12. The foregoing provisions are applicable to executors, who, 
by the provisions of a will, becomes trustees by operation of law without 
express appointment; but they are not required to return another inven­
tory. 

VOLUNTARY 'tRUSTS. 

SJ<;C. 13. A person placing property for any purpose in the hands of 
a trustee, may, on petition to the judge of probate in the county where he 
resides, have the appointment of trustee confirmed by the judge; and 
said trustee shall file a bond, with sureties (resident in the state, or with 
a surety company authorized to do business 'in the state, as surety,) to be 
approved by the judge, for the fulfilment of said trust, according to the 
terms and conditions of the trust deed or declaration. The provisions of 
section seventeen are applicable to cq.ses of voluntary trusts, arising under 
this section. 

SJ<;c. 14. Such trustee shall account to the judge in the same manner 
as testamentary trustees, unless excused or released therefrom by the per­
son creating the trust, or for whose benefit it was created; and at the ter­
mination of such trust, the money or property held by the trustee shall be 
paid or deliverel1i to the person legally entitled thereto. 

SJ<;c. IS. If said trustee at any time fails to fulfil the conditions of the 
trust or of his bond, parties interested have the same remedies, and like 
proceedings shall be had, as in case of other probate bonds. 

APPOINTMENT OF TRUSTEJ<;S To FILL vACANcn:s. 

SJ<;c. 16. vVhenever vacancies shall occur by the death or resignation 
of any or all of the trustees named in any deed of trust or mortgage, and 
from any cause such vacancy cannot be filled by appointment by the sur­
viving trustee or trustees named therein, or such trustees neglect or 
refuse to make such appointment, the supreme judicial court, or any 
judge thereof, in term time or vacation, on the petition of any party 
interested in said trust, and upon such notice to all persons interested by 
publication or otherwise as the court shall order, and after hearing there­
on, may appoint a trustee or trustees to fill such vacancy or vacancies, 
and upon and by virtue of said appointment the property described in 
said deed of trust or mortgage held by said trustees at the time of sLtch 
decease or resignation, shall vest in said trustees so appointed without 
further conveyance thereof, whether said trustees have deceased before 
the twentieth day of lvlarch, eighteen hundred and ninety-seven, or other­
wise, and they shall have the rights and powers and be subject to the 
duties relating to such trust to the same extent and for the same purposes 
as the same were held by the original trustees in said trust; the decree 
making such appointment shall confirm the transfer of title as hereinbe­
fore provided and shall be recorded as the original trust deed was 
recorded. The heirs at law and personal representatives of any deceased 
trustee, shall not be necessary as parties to said petition nor any proceed­
ings thereunder, but may appear and be heard in relation to the matters 
therein contained, and such notice of said petition and hearing shall be 
given them by publication or otherwise as the court may order. 

SJ<;c. 17. vVhen a trustee under a written instrument, declines, resigns, 
dies or is removed, before the objects thereof are accomplished, if no 
adequate provision is made therein for supplying the vacancy .. the pro­
bate court or supreme judicial court shall, after notice to all persons 
interested, appoint a new trustee to act alone or jointly with the others, 
as the case may be. Such new trustee, upon giving the bonds and secur­
ity required, shall have and exercise the same powers, rights and duties, 
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Executors 
becoming 
trustees by 
operation 
of law. 
R. S., c. 70, § 12. 
37 Me .. 276. 
60 Me., 648. 

Trustee, ap­
pointment in 
case of volun­
tary trusts. 
R. S., c. 70 § 13. 
-bond. 

-§ 17 ap-
plicable to 
such trust. 

Trustee, 
accountable 
to judge of 
probate. 
R. S., c. 70, § 14. 

Remedies, if 
trustee falls 
to fulfil his 
bond. 
R. S., c. 70, § 15. 

Vacancies 
filled by 
decree of S. J. 
Court. 
R. S., c. 70, § 16. 
See c. 76, § 16. 

-notice and 
hearing. 

-property 
shall vest 
in lle,v 
trustee. 

-decree to be 
recorded. 

Vacancy in 
trusts, how 
filled. 
R. S., c. 70, § 17. 
See c. 76, § 16. 
69 Me .. 398. 
85 Me .. 88. 
94 Me., 311. 

-bond. 
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-po,vers, 
rights and 
duties. 

Court may 
order 
conveyances 
to be made 
to him. 
R.S., c. 70, § 18. 
69 Me., 399. 
85 Me .• 90. 

Partnership 
property. 
how ap­
praised; 
how ad­
ministered. 
R. S., c. 71, § 1. 

Bond to be 
given; 
conditions. 
R. S., c. 71. § 2. 

Liability, as 
if adminis­
h'ator. 
R. S., c. 71, § 3. 
79 Me., 159. 
103 Me .• 380. 
Adminis-
trator to 
give bond 
if survivor 
does not. 
R. S •• c. 71. § 4. 

F,STATF,S OF DF,CF,ASF,D PARTNF,RS. 

whether as a sole or joint trustee, as if he had been originally appointed, 
and the trust estate vests in him in like manner as it had or would have 
vested in the trustee in whose place he is substituted. 

SF,c. 18. Upon the appointment of a trustee under the preceding sec­
tion, the court may order such conveyance to be made by the former trus­
tee, or by his representatives, or by the other remaining trustees, as is 
proper or convenient to vest in such trustee, either alone or jointly with 
the others, the estate and effects to be held in trust. 

Note. City or town appointed trustee not required to give bond in certain 
cases, c. 20, § 13. 

Compensation of trustees, c. 66, § 42. . 
Bondholders under mortgage given by a corporation may elect trustees to 

fill vacancies, c. 54, §§ 39, 63. 
Probate court has jurisdiction of aU matters relating to trusts for sale of 

contingent remainders, c. 76, § 6. 

CHAPTER 72. 

F,S'rATIlS OF m;cF,AsED PARTNF,RS. 

SEC. 1. The executor or administrator of a deceased member of a 
partnership, shall include in the inventory the property of the partner­
ship, appraised as in other cases, except that an amount is to be carried 
out equal only to the share of the deceased. This property shall be 
retained and administered, unless the surviving partner gives bond to the 
judge as provided in the following section. (a) 

SEC. 2. The bond shall be for such sum and with such sureties (resi­
dent in the state, or with a surety company authorized to do business in 
the state, as surety,) as the judge approves, conditioned to use fidelity 
and due diligence in closing the affairs of the late partnership; to apply 
the property thereof towards payment of partnership debts; to render an 
account, on oath, when required, of all partnership affairs, including 
property owned, debts due to and from, the amount received and col­
lected, and the amount paid; and to pay to the executor or administrator 
of the deceased his proportion of any balance remaining after settlement, 
within one year after date of the bond, unless a longer time is allowed by 
the judge. (b) 

SEC. 3. The judge has the same authority to cite the principal in such 
bond, and to adjudicate upon his accounts, and the parties interested have 
the like remedies on his bond, as if he were an administrator. 

SIlC. 4. If the survivor, on being cited, does not give the bond 
required, the executor or administrator of the deceased shall give such 
bond, with the necessary variations, as is required in section two, and 
take possession of the property. He may use the name of the survivor to 
collect the debts. (c) 

(a) 36 Me., 343; 55 Me., 236; S6 Me., 229; 59 Me., 243; 61 ~1'e., In 
65 Me" 163; 74 Me., 339; 79 Me., 160; 81 Me., 228. 

(b) Corporate suretyship authorized, c. 51, § 136; 55 Me., 236 ; 59 
Me., 243; 65 Me., 163; 68 Me., 417; 79 Me., 159; 92 Me" 83. 

(c) 59 Me., 243; 74 Me., 339; 79 Me" 159· 



JtSl'Al'JtS OF DJtCJtASJtD PAR'J'NJtRS. 

SJtc. 5. Every surviving partner shall exhibit to the executors or 
administrators of a deceased partner for appraisal, all partnership prop­
erty existing at the time of his decease; and if such executors or admin­
istrators administer upon the partnership property, shall deliver it to 
them, with all books, notes, documents and papers pertaining thereto, and 
shall afford them all reasonable information and facilities for the execu­
tion of their trust. If he neglects to do so, the judge, after citing him to 
show cause, may enforce obedience by committing him until he complies, 
or is released by the executors or administrators, or by order of the 
supreme judicial court. 

SJtc. 6. The person filing such bond may apply for commissioners on 
claims deemed exorbitant, unjust or illegal, with like proceedings and 
effect as in case of administrators or executors; or, if the partnership 
estate appears to be insufficient to pay the partnership debts, he may rep­
resent it to be insolvent, commissioners may be appointed, claims proved 
and allowed, and the partnership assets may be distributed to pay such 
claims as are allowed, and like proceedings shall be had as are prescribed 
in chapter sixty-nine, so far as applicable, and with like effect. Nothing 
herein invalidates the right of claimants to recover from the surviving 
partner, or the estate of the deceased partner any balances due them after 
the partnership property is exhausted. Such proceedings· already had, 
are valid. 

SJtc. 7. The executor or administrator of a deceased member of a co­
partnership, or the surviving partner, who files a bond and is authorized 
to close the affairs of a partnership estate, may, on application to the 
judge of probate of the county, be licensed to sell real estate, assets of 
the late partnership, in the same manner as any other executor or admin­
istrator is licensed to sell real estate, on petition and notice, and on giving 
bond, with sufficient sureties, to appropriate the proceeds to the payment 
of the partnership debts; and to pay over any balance that remains in 
his hands, after closing the affairs of said partnership estate,. to the per­
sons entitled to the same, and on complying with all the requirements of 
the law authorizing a sale of real estate. 

SJtc. 8. vVhen the person who has given bond to administer on a part­
nership estate where one of the partners is deceased, dies before COlll­

pleting the administration, the judge may commit administration on the 
estate of the partnership not already administered, to such person as he 
thinks fit, who shall give the bond required by section two, with the nec­
essary variations, and comply with all the provisions of this chapter appli­
cable to such cases. 

Note. Compensation of surviving partners, c. 66, § 42. 
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R. S., c. 71, § 6. 
-partner-
ship estate 
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See c. 67, § 54. 
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64 Me., 71. 

Sale of co­
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R. S., c. 71, § 7. 
See c. 74, § § 1-5. 
74 &le., 339. 
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R. S., c. 71, § 8. 



824 

CHAP. 73. 

Courts of 
insolvency, 
officers and 
jurisdiction. 
R. S., c. 72, § 1. 
70 Me., 154. 
71 !Me •• 152. 

Sessions. 
R. S., c. 72, § 2. 

-may be 
adjourned 
from time 
to time. 

Acts in 
vacation. 
R. S., c. 72. § 3. 
Powers and 
duties of 
judge. 
R. S., c. 72. § 4. 

Records. how 
to be made. 
and files keDt. 
R. S., c. 72, § 5. 
81 !Me .. 171. 

-o'fUce copies 
admissible as 
evidence. 

The judge 
may compel 
attendance of 
,vitnesses, 
and take 
testimony, to 
be used in 
another 
court. 
R. S., c. 72, § 6. 
See c. 66, § 9. 

Powers and 
duties of 
register. 
R. S., c. 72, § 7. 

Warrants, 
assignments, 
and other 
processes to 
be under 
seal. 
R. S., -c. 72, § 8. 
-service. 
Judges may 
interchange 
services. 
R. S., c. 72. § 9. 
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judge of an­
other county 
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COURTS OF INSOI,VItNCY. 

CHAPTER 73. 

THE INSoLVItNT I,AW. 

COURTS OF INSOLVENCY. 

SItC. 1. The courts of probate for each county are courts of insol­
vency, and the judges and registers of probate therein are judges and 
registers thereof. Said courts have original jurisdiction in their respec­
tive counties of all cases of insolvency arising under this chapter, except 
where it is otherwise specially provided. 

SItc. 2. Each court shall be held at the established places for holding 
probate courts, at such times as the judge appoints, and may be held at 
such other places as best promote the convenience of the public within 
the respective counties. The judge may adjourn any court or meeting 
from time to time as occasion requires. 

SEC. 3. The judge may, in vacation, do such official acts as do not 
require notice to an adverse party, the same as in term time. 

SItc. 4. The judge may keep order in his court, and punish any con­
tempt of his authority, orders and decrees; administer oaths, issue com­
missions, take testimony and compel the attendance of witnesses, and the 
giving of testimony, to the same extent as the supreme judicial court, and 
may appoint such officers to attend upon the court as are necessary for 
the transaction of its business and keeping order therein. 

SEC. 5. The proceedings in courts of insolvency are matters of record, 
and the assignment, and certificate of discharge shall be recorded in full. 
The other proceedings need not be recorded at large, but shall be care­
fully filed, numbered and kept in the office of the register. Copies of all 
parts of the records, and of records of prior proceedings in insolvency 
deposited in his office, duly certified by the register, are in all cases 
admissible as evidence, the same as originals. 

SItc. 6. The judge of any court of insolvency has the same power to 
compel the attendance and take the examination of witnesses residing 
in his county, on application made to him by any person interested, as the 
judge of said court in the county where the proceedings are pending; 
and such witnesses shall attend and testify in relation to the insolvent 
estate and the dealings of the insolvent, and the testimony shall be 
reduced to writing and filed in the court where the proceedings in 
insolvency are pending. 

SEC. 7. The register may administer all oaths required in the course 
of proceedings before the court, except the oath provided by section 
forty-five, and in the absence of the judge, may adjourn the conrt or 
meeting; he shall keep a docket with an alphabetical index of all cases, 
with docket entries of all papers filed and proceedings had in each case. 

SEC. 8. All assignments, warrants, orders of notice and processes' 
issuing from the court shall be under its seal, and shall be executed and 
obeyed throughout the state, and any officer to whom they are legally 
directed shall serve the same in any county. The return of such officer 
shall state the manner of such service, and shall be proof thereof. 

SEC. 9. The judges may interchange services, or perform each others' 
duties, when they find it necessary or convenient, and if a judge is inter­
ested in any case arising in his county, wherein the amount of one hun­
dred dollars is claimed, exclusive of interest, or is absent or unable to 
perform his duties, and no judge interchanges services or performs the 
duties of such interested judge, or if there is a vacancy in any county, 
the duties shall be performed therein by the judge of any other county 
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designated by the register, from time to time as necessity or convenience 
requires. 

SEc. ro. In all cases of appeal in insolvency, such appeal shall be 
taken to the supreme judicial court next to be held within and for the 
county where the proceedings are pending, and shall be heard and deter­
mined by any justice thereof, either in term time or vacation. Upon the 
hearing of such appeal, there shall be exceptions to the ruling of such 
justice in matters of law, which exceptions shall be certified to the chief 
justice of the supreme judicial court, and the argument, in writing, by 
the party filing them shall be sent to the chief justice within ten days 
after they are allowed, and a copy thereof shall be served on the opposing 
party or his attorney, who shall in like manner forward his argument in 
reply within ten days after such service, and such exceptions shall be con­
sidered and decided by the justices of said court as soon as may be, and 
the decision shall be certiJied to the clerk of said court in the county 
where the case is pending. I f arguments by either party are not fur­
nished within the time prescribed herein, the case shall be determined 
without the argument of such party, unless the judge all owing the excep­
tions enlarges the time, not exceeding ten days. Such clerk shaIl, with­
out delay, certify all final decisions to the register of the court fr0111 
which the appeal was originally taken. Upon application of either party, 
the judge may direct the framing of issues of fact to be tried by the jury 
at the term to which such appeal is taken. \!Vhen an appeal is so taken, 
notice thereof shall be given to the register to be entered with the record 
of proceedings within five days after rendition of the decision or judg­
ment appealed from. But if the appellant, in writing, waives his appeal 
before the entry thereof, or fails to enter the same on the first day of the 
term to which such appeal is taken, proceedings may be had in the court 
of insolvency as if no appeal had been taken. The prevailing party shall 
recover the costs of appeal as in uther cases, and execution may issue 
therefor from the court of insolvency. No appeal in insolvency lies in 
any case arising under this chapter unless specially provided for here­
in. (a) 

SEC. 11. The supreme judicial court has full equity jurisdiction in all 
insolvency matters; the powers herein granted may be exercised by said 
court or any justice thereof in term time or vacation, upon bilI, summary 
petition, or other proper process, and upon the request of either party the 
justice before whom a final hearing in any proceeding in equity is had, 
shall certify to the full court. for decision, questions of law involved in 
such proceedings, to be heard and determined in the manner provided in 
the preceding section. (b) 

SEC. 12. In this chapter the word "messenger" includes his assistants; 
the word "sheriff" inchfdes deputy sheriffs; "required maj ority" shall 
mean a majority in number of creditors, each of whose debts exceeds 
fifty dollars, and of creditors holding three-fourths of all the indebted­
ness; and "commencement of proceedings" shall mean the date of the fil­
'ing of the petition by or against the debtor. 

PROCEEDINGS IN INSOI,VENCY. 

Sj,~C. 13. Any inhabitant of the state owing debts contracted while 
such inhabitant, may apply by petition to the judge for the county within 
which he resides, setting forth his inability to pay all his debts and his 

(a) 73 Me., 265; 75 Me., 581 ; 76 lVle., 395; 85 Me., 341, 543; 93 Me., 
25 1 ; 94 Me., 580. 

(b) 69 Me., 598; 71 Me., ISS, 391; 73 Me., 265; 74 Me., 586; 78 Me., 
525; 81 Me., 587; 82 Me., 464; 83 Me., 354. 
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willingness to assign ali his estate and effects not exempt by law fr0111 
attachment and seizure upon execution, for the benefit of his creditors, 
and praying that such proceedings may be had in the premises as are pro­
vided in this chapter. He shall file with his petition a full schedule of 
all creditors, with their places of residence and the sum due to each, so 
far as the same is known to the debtor, together with the consideration 
of the indebtedness and a statement of any existing mortgage, pledge or 
other collateral security given to secure the same, and a full list of all his 
assets, with a brief description of all real estate or interest in real estate 
owned by him, and the place where the same is situated. 

SEc. I4. If it appears to the satisfaction of the judge that the unse­
cured debts due from the applicant amount to not less than three hundred 
dollars, he shall forthwith issue a warrant under his hand, to the sheriff 
of the county or either of his deputies, directing him forthwith as mes­
senger to take possession of all the estate, real and personal, of the 
debtor, not exempt from attachment, and of all his deeds, books of 
account and papers relating to his property and estate, and safely keep 
the same until the election or appointment of an assignee; to pUblish 
notice in such newspaper as the warrant specifies, and give such other 
notice as the judge directs, to all creditors upon the schedule furnished 
him by the debtor, which notice shall state: 

I. That a warrant has issued against the estate of the debtor. 
II. That the payment of any debts, to or by said debtor, and the deliv­

ery and transfer of any property by him, are forbidden. 
III. That a meeting of the creditors, to prove their debts, and, in case 

there are assets sufficient to authorize the same, to choose one or more 
assignees of his estate, will be held at a court of insolvency at a time and 
place designated in the warrant, not less than ten, nor more than fifty 
days after the issuing of the same. 

SEc. IS. vVhen one or more creditors of a debtor make application 
under oath, by petition by them signed, to the judge of the county in 
which the debtor resides, or if a non-resident of the state, to the judge of 
the county in which said non-resident debtor may have personal property 
or real estate, or from which he has absconded or removed beyond the 
state, within six months before the filing of said petition, leaving property 
or estate in said county, setting forth that they believe that their aggre­
gage debts provable under this chapter, amount to more than one-fourth 
part of the debts provable against such debtor, and that they further 
believe, and have reason to believe, that said debtor is insolvent, and that 
it is for the best interests of all the creditors that the assets of 
such debtor should be divided as provided by this chapter, and it shall be 
satisfactorily made to appear to the judge that the allegations contained 
in such application are true, and that such debtor is insolvent, the judge 
shall issue his warrant, under his hand, to the sheriff of the county or 
either of his deputies, directing him forthwith to attach the real and 
personal estate of the debtor not exempt by law from attachment and 
seizure on execution, wherever the same may be situated within the state, 
and forbidding the payment to or by such debtor of any debt,demand or 
claim, and the sale, transfer, mortgage, pledge, conveyance or removal by, 
such debtor, his agents or attorneys, of any of his estate, property, rights 
or credits, and the making of any contracts for the sale or purchase 
thereof, or relating thereto, until such warrant is revoked by said judge. 
Upon the issuing of such warrant, the register shall canse an attested 
copy of such application and warrant to be served upon the debtor, or 
such other notice as the judge may order, to be given, and the debtor 
thereupon may appear, and a hearing shall be had upon such application 
by the judge, who may thereupon revoke such warrant, unless such alle­
gations are proved. After service of the copy of the application and 
warrant upon such debtor, or the giving of such other notice provided by 
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this section, as the judge may order, and until the revocation of such war­
rant, any payment of a debt, demand or claim, to or by said debtor, and 
any sale, transfer, mortgage, pledge, conveyance or contract, for the sale 
or purchase of any estate, property, rights or credits, of such debtor, by 
him, or his agent or attorney, shall be null and void. If upon hearing 
or default, the judge finds the allegations of such application to be true 
and proved, and that said debtor is insolvent, he shall issue his additional 
warrant to said sheriff or either of his deputies, and cause such other 
proceedings to be had as are provided in the preceding section. 

SE;c. 16. When the warrant is issued as provided by this chapter, com­
manding the messenger to take possession of all the estate, real and per­
sonal, of the debtor, not exempt from attachment and seizure on execu­
tion, and of all his deeds, books of account, and papers relating thereto, 
the messenger shall forthwith demand and receive from the debtor, and 
other persons, all the estate of the debtor, with all deeds, books of 
account, and papers relating thereto. If such warrant is revoked, such 
estate, deeds, books and papers, shall be returned to the debtor or his 
legal representatives. . 

S!';c. 17. Upon demand made by the messenger, the debtor shall forth­
with deliver to him all his estate, and all deeds, books of account and 
papers relating to his property and estate, and shall within five days also 
furnish to him a full schedule of all creditors, with their places of resi­
dence and the sum due to each so far as the same is known to the debtor, 
together with the consideration of the indebtedness, and a statement of 
any existing mortgage, pledge or other collateral security given to secure 
the same, and a full list of all his assets, with a brief description of all 
real estate or interest in real estate owned by him, and the place where 
the same is situated. 

SEC. 18. When it appears to the satisfaction of the judge of any court 
of insolvency that the debtor has withheld and not delivered to the mes­
senger or assignee any part of his property or estate not exempted under 
this chapter, snch judge may, upon application and after hearing, order 
delivery of such property or estate, and enforce the order or decree, as 
provided in section four. • 

SEC. 19. Upon application, in writing, of any party interested, and 
notice to the debtor, the judge may order the messenger to sell, for cash, 
in such manner as he directs, any part of the debtor's estate; and in his 
own name, as messenger, to collect and receive debts due such insolvent; 
and such messenger shall keep a correct account of the names of the pur­
chasers, the articles sold, and the prices received therefor, and of all 
debts collected by him. 

SEC. 20. Upon the election of an assignee, the messenger shall deliver 
to him all the property held by him, and cash received for goods sold by 
him, and received by him from the collection of debts, together with an 
account of the same, and shall return to the register his warrant, with a 
record of all his doings thereon. 

SEC. 21. If the debtor dies after commencement of proceedings, such 
proceedings shall be continued and concluded in like manner, and with 
like validity and effect as if he had lived. The judge may make such an 
allowance to the widow or minor children of the deceased out of such 
estate, as the judge of probate may make out of estates of deceased per­
sons under his jurisdiction. 

SEC. 22. When a creditor has a mortgage or pledge of real or per­
sonal estate of the debtor, he cannot vote for assignee, except upon unse­
cured claims, unless he files with the register a discharge of his security, 
and proves his claim against the estate as an unsecured debt. 

SEC. 23. All debts due and payable fro111 the debtor at the time of the 
filing of the petition by or against him, and all debts then existing but not 
payable until a future day, a rebate of interest being made when no inter-
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est IS payable by the terms of the contract, may be proved against the 
estate of the insolvent. All demands against the insolvent for or on 
account of any goods or chattels wrongfully taken, converted or with­
held by him, may be proved and allowed as debts, to the amount of the 
value of the property so taken or withheld, with interest. \IVhen the 
insolvent is liable for unliquidated damages arising out of any contract 
or promise, or on account of any goods or chattels wrongfully taken, 
converted or withheld; the court may cause such damages to be assessed, 
in such mode as it deems best, and the sum so assessed may be proveu 
againt the estate. In all cases of contingent debts and contingent liabil­
ities, contracted by the insolvent, and not herein otherwise provided for, 
the creditor may make claim therefor, and have his claim allowed with 
the right to share in the dividends if the contingency happens before the 
order for the final dividend; or he may at any time apply to the court to 
have the present value of the debt or liability ascertained and. liquidated, 
which shall then be done in such manner as the court orders, and he may 
prove for the amount so ascertained. Any person liable as bail, surety, 
guarantor, or otherwise, for the insolvent, who has paid the debt, or any 
part thereof, in discharge of the whole, may prove such debt, or stand in 
the place of the creditor if the creditor has proved the same, although 
such payments were made after the proceedings in insolvency were com­
menced. And any person so liable for the insolvent, and who has not 
paid the whole of such debt, but is still liable for the same or any part 
thereof, may, if the creditor fails or omits upon request to prove such 
debt, prove the same either in the name of the creditor or otherwise, as 
may be provided by the rules of the court, and subject to such regulations 
and limitations as may be established by such rules. Where the insolvent 
is liable to pay rent or other debt falling due at fixed and stated periods, 
the creditor may prove for a proportionate part thereof up to the time 
of the insolvency as if the same fell due from day to day, and not at such 
fixed and stated periods. No debts other than those specified in this sec­
tion, shall be proved or allowed against the estate. No debt shall be 
proved or allowed unless the creditor or his authorized attorney makes 
oath in substance as follows: • 

"I, , swear that , by or against whom proceedings 
in insolvency have been instituted, was and still is justly and truly 
indebted to me in the sum of $ , that the consideration for said in­
debtedness was and is , that the credit to be given upon said claim 
is $ , that the only security which I hold upon said claim is , 
and that I have not, nor has any other person for me, to my knowledge or 
belief, received any other security or satisfaction whatever; and I further 
swear that said claim was not procured by me for the purpose of influ­
encing the proceedings in this case; and that I have not, nor has any 
other person to my knowledge or belief, directly or indirectly entered into 
any bargain, expressed or implied, whereby I am to receive any exclusive 
benefit hereafter, or whereby my vote for assignee, or my assent to the 
debtor's discharge is or shall be in any way affected or controlled." 

Such proof may be made, and such oath taken before the register of 
any court of insolvency, or at the creditor's own expense it may be 
proved in like manner before any justice of the peace or notary public, 
and such register, justice of the peace or notary public, shall forward 
such demand and proof to the register of the court of insolvency where 
the proceedings are pending. Such oath or affidavit is prima facie evi­
dence of the facts therein stated. The assignee, or any other person 
interested, may within six months after the filing of the claim and at any 
time before final dividend, file objections in writing to the allowance of 
such claim, and thereupon the judge may, upon such notice to the claimant 
or his attorney as he directs, order a hearing upon the same, and there­
upon may admit the claim to be proved, or may disallow the same, in 
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whole or in part, and at such hearing the judge may require the examina~ 
tion under oath of the claimant or other persons, touching said claims, 
and all 11latters connected therewith; whenever the party to be so exam­
ined does not reside in the county where such hearing is to be had, such 
examination may be had before the judge or register of the court of 
insolvency of the county where such witness resides, and such examina~ 
tion shall be taken upon oral or written interrogatories. The notice 
given to such witness shall be at least one day for every twenty miles 
travel of the witness to the place of examination. If the claimant or 
person making the original proof of debt, after due notice, without good 
cause neglects or refuses to appear and submit to such examination, the 
judge may reject such claim without further hearing thereon, and wit­
nesses are entitled to the usual fees allowed in probate courts. The 
assignee, claimant, creditor or other person interested may appeal from 
the decision of the judge allowing or disallowing in whole or in part any 
debt, claim or demand against the debtor or his estate, to the supreme 
judicial court next to be held within the county where the-proceedings in 
insolvency are pending, which appeal shall be taken, heard and deter­
mined, as provided in section ten. 

SEC. 24. Any creditor may prove his claim at any time before the final 
dividend. 

SEC. 25. For the purpose of making the application provided by sec­
tion sixty-five, of effecting the composition therei!1 provided, and of prov­
in;:: claims against the estate of an insol vent, a creditor, who holds seCllr­
ity, shall be considered a creditor only for the amount of his debt above 
the value of his security. 

I. J 11 case of such application, such value shall be made to appear, in 
the first instance, by the creditor, to the satisfaction of the judge, and be 
formally determined by him upon the hearing on said application, if any 
is had. . 

II. In case of composition, such value shall be determined by the 
judge, on application of either the creditor or debtor. 

III. In case of proof of claims, such value may be determined by 
agreement between the creditor and assignee, or by the judge, on appli­
cation of either the creditor or a'lSignee, either by an adjudication there­
of, or by decreeing a sale of such security, in such manner and upon such 
notice as he may order. 

SEC, 26. The judge may postpone the proof of any debt until after 
an assignee is elected or appointed. 

Sec. 27. A person who has accepted any preference, knowing that the 
debtor was insolvent or in contemplation of insolvency, shall not prove 
the debt on which the preference was given, nor receive any dividend 
thereon until he surrenders to the assignee all prC1Jerty, money, benefit or 
advantage received by him under such preference. The assignee, after 
demand, may recover back by action of assumpsit, from any credit01' 
whose claim is disallowed in whole or in part, any dividend or propor­
tional part thereof, paid to such creditor before such disallowance. And 
any creditor who has accepted a preference contrary to the provisions of 
this chapter shall not be permitted to vote for assignee, nor shall his 
claim or vote be considered in any petition, or other proceedings, except 
that he shall be allowed his percentage of any dividend paid upon filing 
with the register a discharge of his security and proving his claim against 
the estate as an unsecured debt. . 

SEC. 28. A creditor may act at all meetings by his authorized attor­
ney, as if personally present. 

SEC. 29. If there are no assets, no assignee shall be elected, unless a 
written motion for such election shall be filed by some creditor, which he 
may do at any time, and shall therein state upon oath that he has reason 
to believe and does believe that there are undisclosed assets, or, that the 
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value of the assets, as stated by the debtor in his lists so furnished, is 
grossly undervalued, which property and interest shall be s~ated so far as 
possible by said creditor. If the assets not claimed as exempt do not 
exceed one hundred dollars, no assignee shall be elected, unless the judge 
so orders, but the debtor shall, at said first meeting, assign, conver- and 
deliver to the register of the court of insolvency all his real and personal 
estate, rights and credits, not exempt from attachment and seizure on 
execution, to be disposed of by said register as provided in section sixty­
eight of this chapter for the disposition of the estate of debtors whose 
debts do not amount to the sum of three hundred dollars. If the assets 
exceed the sum of one hundred dollars, or the judge so orders when the 
assets are one hundred dollars or less, the creditors in presence of the 
judge, shall choose one or more assignees of the estate of the debtor. 
Such choice shall he made by the greater part in number and value of 
the creditors present in person or by attorney who have proved their 
debts, and shall be made at the first meeting unless the judge otherwise 
orders. Such election is subject to the approval of the judge, who may 
appoint additional assignees or order a new election. If no choice is 
made by the creditors at the time designated the judge shall appoint one 
or more assignees, and he may at any time, for good cause shown, remove 
an assignee and appoint another in his place. At this meeting the debtor 
shall attend and submit himself to examination. 

Sn;c. 30. The judge, shall require the assignee to give bond for the 
faithful performance of his duties, in such sum as he directs, and with 
such sureties as he approves. 

Sn;c. 31. .The judge shall, by an instrument under his hand, assign 
and convey to the assignee, all the estate, real and personal, of the debtor, 
not exempt from attachment and seizure on execution, together with all 
deeds, books of account, and papers relating thereto, which assignment 
shall be recorded forthwith in the registry of deeds for the county where 
such proceedings are pending, and in the registry of deeds in each county 
in which there is real estate of the debtor, and such assignee shall give 
such public notice of his election or appointment as the judge may order; 
such assignment shall relate back to the commencement of proceedings in 
insolvency, and vest the title to all the property and estate of the debtor 
not exempt from attachment and seizure on execution, in the assignee, 
although the same is then attached on mesne process as the property of 
the debtor, or is claimed under a mortgage given by the debtor to secure 
a debt to a prior existing creditor, which has not been recorded at least 
three months prior to commencement of insolvency proceedings, and such 
assignment dissolves any such attachment made within four months, and 
any such mortgage not recorded at least three months preceding the com­
mencement of such proceedings. Such assignee may sue for and recover, 
by action at law, or bill in equity, any StllllS of money paid by the debtor 
to any creditor upon any writ, judgment or execution, when such pay­
ment is made within two months prior to the commencement of said pro­
ceedings, and is received by the creditor as a preference, in violation of 
this chapter, and ,vhen the creditor knows, at the time such payments are 
made, that the debtor making the same is insolvent. (a) 

Sn;c. 32. The judge may, at any time, direct the assignee to make and 
return upon oath into the court of insolvency, a true inventory of all the 
property of the debtor, real and personal, which the assignment vests in 
such assignee, and which has come to his possession or knowledge; and 
the estate comprised in such inventory, shall be appraised in the same 
ma!111er as the estates of deceased persons are required by law to be 

(a) 71 lk, 435; 74 Me., 335. 469; 75 Me., 66, 396; 77 Me., 180; 80 
Me., 584; 81 Me., 316, 439, 448; 83 Me., 562; 84 Me., 410; 86 Me., IIO; 88 
Me., 279; 89 Me., 229; 94 Me., 78, 440 ; 96 Me., 55; 97 Me., 449. 
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appraised. Such inventory and appraisement shall be made and returned 
at such time as the judge may direct. 

SItc. 33. The judge of the court of insolvency having jurisdiction of 
the case, may, in his discretion, on sufficient cause shown, authorize the 
assignee of such insolvent estate to carryon the business of the insolvent, 
or any part thereof, under the direction of the court, when such judge 
shall determine, after the notice and hearing provided in section thirty­
five, that the interests of the estate and of the creditors require it. 

SItc. 34. Such judge may also, upon application of the assignee, and 
on sufficient cause shown, authorize him to expend money of the estate 
for the purpose of putting any of the property of the estate into a more 
salable condition. 

SE;c. 35. Upon application for the authority specified in either of the 
two preceding sections, the judge shall appoint a time and place for a 
hearing thereon, and the register shall give such public notice thereof as 
the judge shall order, and he shall also send notice by mail of the applica­
tion and of the time and place of the hearing thereon, to all creditors of 
the insolvent, who have proved their claims or whose names appear upon 
the schedule of creditors; such notice shall be prepaid and shall be depos­
ited in the post office at least ten days before the day of the hearing. At 
such hearing any creditor of the insolvent may appear and he heard and 
show cause for or against the granting of the authority asked for. 

SItc. 36. Whenever any creditor of a dehtor, by or against whom pro­
ceedings in insolvency shall be commenced, at any time within four 
months prior to the COl11mencement of such proceedings, commences 
against such debtor any suit at law or in equity, for the recovery of any 
debt or claim against such debtor, and upon such suit the goods, effects 
or estate of the debtor are seized or attached, the assignee of such debtor, 
when chosen or appointed, may be admitted to prosecute such suit to final 
judgment or decree, and may in his own name levy upon or sell the prop­
erty, eff.eets or estate so attaehed, in the same manner as the ereditor 
might have done had no proeeedings in insolveney been eommeneed; 'and 
sueh attaehment and the proeeeds of the property so attaehed shall be 
held for the benefit of the estate of sueh insolvent; and when sueh attaeh­
ment is made in good faith, the ereditor shall be paid out of the estate the 
costs and expenses arising from sneh suit and attaehment, and the safe 
keeping or sale of the property so seized and attaehed, and the expenses 
of any levy made upon the same, incurred prior to the appearanee of sueh 
assignee in sueh suit; and sueh ereditor may prove his debt or claim upon 
whieh sueh suit is brought, in the same manner as if a suit had not been 
eommeneed. If the assignee eleets not to appear and proseeute sueh suit, 
and if it appears to the court that it was eommeneed in good faith for 
the benefit of all the ereditors, it shall order said eosts, and expenses 
ineurred' prior to the assignment of the estate to the assignee, to be paid 
out of the estate. 

SE;c. '37. The assignee shall sell and dispose of all the property and 
estate coming into his hands, and upon petition the judge may make scleh 
order eoncerning the sale or disposal of the insolvent estate as he deems 
proper, and any assignee may maintain in his own name all suits at Jaw 
and in equity, for the reeovery and preservation of the insolvent estate, 
and for the reeovery of all dues and claims belonging thereto, whether 
the same arose prior to the commencement of proceedings in insolvency, 
or shall arise under this chapter; and he shall be admitted to prosecute 
and defend all suits relating to said estate, and may with the consent of 
the judge settle any demand 01' controversy by compromise or arbitra­
tion, and sell and assign all uncollected or disputed claims; and the pur­
chaser may commence or prosecute a suit thereon in his own name, and 
the assignee shall not be liable for any costs thereon. 
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SF.C. 38. 'Whenever upon petition of the assignee it appears that the 
title to any portion of the estate which has come to his possession is in 
dispute, the judge may, after such notice to the claimant, his agent or 
attorney, as he deems reasonable, order the sale thereof in such manner 
as he directs, and the assignee shall hold the funds received therefor in 
place of the estate so sold, and the proceeds of the sale shall be considered 
the measure of the value of the property in any suit between the parties. 
But this provision shall not prevent the recovery of the property from 
the possession of the assignee by an action of replevin commenced before 
the j l1dge orders the sale. 

SEC. 39. The claimant of property sold under section thirty-eight shall 
bring his suit against the assignee, to be served on him within sixty days 
after the judge orders such sale, to recover compensation for the value 
thereof, or be precluded thereafter from maintaining any action at law 
or in equity for its recovery. 

SF.c, 40. The assignee shall deposit in his own name, as assignee, in 
such bank as the judge approves, all money coming to his hands belonging 
to the insolvent estate, and shall account for all interest received thereon. 
And funds remaining' in his hands uncalled for when he settles his final 
account an'd the like funds in the hands of the register, may be paid into 
the county treasury, to be drawn therefrom and paid to the party entitled 
thereto only upon order of the judge of the court of insolvency. The 
county treasurer's receipt, stating the amount and the case in which the 
same is deposited, shall be filed with the papers in the court of insolvency 
and be a1l0wed as a voucher by the judge. 

SF.c. 41. vVhenever an assignee receives from the estate assets avail­
able to pay a dividend equal to twenty-five per cent of the debts proved, 
exclusive of expenses, he shall declare and pay such dividend and render 
an account thereof to the judge. In all cases, he sha1l file an account 
within six months from the date of his election, unless for cause shown 
the judge shall extend the time. No dividend already declared shall be 
disturbed by reason of debts being subsequently proved, but the creditors 
proving' such debts are entitled to dividends equal to those already 
received by the other creditors befOl'e any further payment is made to the 
latter. In all cases of contingent or disputed claims the assignee may 
resenre an amount equal to the dividend which would be due upon such 
claim if finally allowed, unless otherwise ordered by the judge; if such 
disputed or contingent claim is finally allowed, such reserved amount shall 
be paid to the owner of such claim; otherwise it shall be accounted for 
when the final distribution of the estate is made. And for each twenty­
five per cent of assets received, a like dividend shall be made. A final 
dividend shall be made within one year from the date of his election, 
unless for' cause ShOW11 the ,ittdge shall extend the time, and when the 
same is made the assignee shall exhibit an account of the full settlement 
and disposal of the estate coming to his hands, and of the fees and 
expenses arising therefrom, which shall be examined by the judge; and if 
found correct, sha1l be by him approved, and thereupon the assignee shall 
be discharged from his trust. No dividend shall be paid or declared with­
out the approval of the court, entered of record. The register shall give 
not less than five days' notice, to all creditors named in the schedule of 
dehts, of all dividends about to be declared, and the same fee shall be 
charged as for other notices. 

SF.c. 42. In making a dividend under the preceding section, the fol­
lowing claims shall first he paid in full in their order: 

1. The debts contracted by the debtor to obtain, in whole or in part, 
the amount paid by him as fe~s to the court of insolvency and for 'reason­
able attorneys' fees. 

II. The fees, costs and expenses of suits and proceedings in insolvency. 
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III. All debts and taxes clue to the 

town therein, and to the United States, 
behalf of the state prison. 

state or to any county, city or 79 'Me .. 594. 
except debts due to the state in 107 Me .. 194. 

See c. 8. § 20. 

IV. "Vages due to any operative, clerk or house servant, not exceed­
ing fifty dollars, for labor performed within six months preceding the 
filing of the petition. 

SEC. 43. An assignee may, with consent of the judge, resign his trust 
and be discharged therefrom, and from any personal liability, if he has 
acted in good faith. Vacancies, caused by death or otherwise, in the 
office of assignee, may be filled by appointment of the judge, or, at his 
discretion, by an election at a meeting called for the purpose, by such 
notice to all known creditors, as he directs; and such assignee shall 
receive a certificate of his election or appointment, under the hand of the 
judge, and shall give such notice thereof as the judge directs, and he 
shall succeed to all the rights 0 f property, powers and duties of the 
assignee in whose place he is so elected or appointed. 

SEC. 44. The debtor shall at all times before the granting of his cer­
tificate, upon reasonable notice, attend and submit to an examination, on 
oath, before the judge or some person appointed by him to take such 
examination, upon all matters relating to his insolvency, and upon appli­
cation of any party interested, the judge may in like manner order the 
examination of any other person upon any matters concerning the insolv­
ent estate, which examination shall be reduced to writing, signed by the 
person examined, and placed upon the files of the court. The insolvent 
shall execute all such conveyances, powers of attorney, or other instrti­
ments, and do such acts as the assignee may require, under direction of 
the court, to enable the assignee to recover and receive the estate of the 
insolvent. 

SEC. 45. The debtor, at any time before applying for his discharge, 
may appear before said judge and amend and correct his schedule of 
creditors, and shall take and subscribe an oath before the judge, in sub­
stance as follows: 

"I, ---, swear that the account of my creditors contained in the 
schedule made and signed by me is tme, according to my best kno~vledge 
and belief; and I further swear that I have delivered to ---, the mes­
senger, all my est2.te except such as was by law exempt from attachment 
and seizure on execution, anel all my books of account, and papers relat­
ing to said estate that were within my possession or power when the same 
were demanded of me by the messenger; that I have delivered to the mes­
senger or to my assignee all such of my estate, books and papers as have 
since come to my possession, and will deliver any other estate, books and 
papers which ought to be assigned and delivered to my assignee which 
come to my possession or knowledge; and I further swear that no part of 
my estate or effects is made over, concealed or disposed of in any manner 
fer the future benefit of myself, my family or any other p,erson, or to 
defraud my creditors." 

"Vhenever in any case the debtor fails to take said oath within six 
11I0nths after the commencement of proceedings, the same may be dis­
missed upon motion of any party interested, after such notice as the 
judge shall order. 

DISCHARGE. 

SEC'. 46. At any time after four months from the commencement of 
proceedings, the debtor may apply in writing to the judge for a discharge 
from his debts. The judge shall order notice to be given to the creditors 
by mail or otherwise, to appear on a day appointed for that purpose, and 
show cause why such discharge should not be granted. Any creditor 
opposing the discharge may file a specification in writing of the grounds 
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DISCHARGE. 

of his opposition, and a· hearing shall be had thereon at such time as the 
judge appoints. If it appears to the court that the insolvent has in all 
things conformed to his duty under this chapter, and that he is entitled 
thereto, the court shall grant him a discharge from all his debts, except 
as hereinafter provided, and shall give him a certificate thereof under 
the seal of the court. If the debtor fails to apply for a discharge, any 
creditor, at the expense of said debtor's estate, may, at any time after si~ 
months from the commencement of proceedings, file a petition that a 
hearing may be had upon the question whether a discharge shall be 
granted to the debtor. Upon said petition, the judge shall order due 
notice, and may grant or 'refuse the same, as upon the debtor's petition. 
vVhen the judge grants or refuses a discharge under the provisions afore­
said, there shall be an appeal to the supreme judicial court, next to be 
held within the county where the proceedings in insolvency are pending, 
to be taken, heard and determined in the manner provided in section ten. 
The party appealing shall, at the time of entering his appeal in the 
supreme judicial court, file a copy of the specifications of the grounds of 
opposition -to the discharge, certified by the register. At the request of 
the debtor or opposing creditor, the presiding judge shall order the ques­
tion of discharge to be tried by the jury at the first or any subsequent 
term of said court. Exceptions may be had as to matters of law, to be 
heard and decided as provided by said section. (a) 

SEC. 47. A discharge shall not be granted to ;t debtor a second time 
insolvent, unless the assent in writing of a majority in number and in 
value of his known creditors is first filed in the case, and verified by proof 
satisfactory to the judge. And a discharge shall not be granted to a 
debtor a third time insolvent, unless the assent in writing of three-fourths 
of all his creditors in number and in value is first filed in the case, and 
verified in like manner. And in the case of a 'debtor a second or third 
time insolvent, a voluntary petition by him shall not be considered or 
acted upon by the court, unless said debtor shall file with his petition a 
copy certified by the register of insolvency, of his certificate of discharge 
under his previous proceedings, or in lieu thereof, the assent in writing 
of the required 11lajority of all his known creditors. If he fails to do 
this, his discharge shall not be granted, or, if granted, be valid. 

SEC. 48. A discharge shall not be granted, or, if granted, be valid, if 
the debtor has sworn falsely to any material fact, or if he has concealed 
any property, books or papers relating to his estate and business, or if 
having reasonable cause to believe himself insolvent or being in con­
templation of insolvency he has within four months of the filing of the 
petition by or against him, paid or secured, directly or indirectly, in whole • 
or in part, any borrowed money or pre-existing debt or any liability of 
his or for him, unless the same was paid by him in the usual course of 
business, without any intent on his part to violate the provisions of this 
chapter, and he shall not be so entitled if he has caused his effects to be 
attached, or if he has destroyed, altered, mutilated or falsified any of his 
books, documents, papers, writings or securities, or has made or been 
privy to the making of any false or fraudulent entry in any book of 
account or other document, with intent to defraud his creditors, or to give 
a preference contrary to the provisions of this chapter, or has removed 
or allowed to be removed any property with a like intent, or has made 
any fraudulent pay11lent, gift, transfer, conveyance or assignment of any 
part of his property, or has designedly in contemplation of insolvency 
contracted any debt out of the usual course of business by purchasing 
upon credit any goods, wares or merchandise, or if he has obtained the 
same on credit by any intentional false statement as to his property, earn-

(a) 7S Me., 305; 76 Me., 395,499; 79 Me., 519; 80 Me., 395; 84 Me., 
129; 88 Me., 605; 91 Me., 431. 
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ings or ability to pay, or if he has wasted his means by gambling, or if, 
having knowledge that any person has proved a false debt against his 
estate, he has not disclosed the same to the assignee within thirty days 
after such knowledge, or if, being a merchant or trader .whose usual and 
customary business is the purchasing and selling of goods, wares and 
merchandise, he has not kept proper books of account. And the dis­
charge is null and void if the debtor or any person in his behalf has pro­
cured the assent of any creditor thereto, by any pecuniary consideration 
or promise of future preference. 

SE;c. 49. No debt created by the fraud or embezzlement of the 
insolvent, or by his defalcation as a public officer, or while acting in any 
fiduciary character, is discharged by proceedings in insolvency, but such 
debt may· be proved and the dividend thereon shall be a payment 
on account or"such debt. And no claim for necessaries furnished the 
debtor, or to his family, within thirty days of the commencement of pro­
ceedings, is discharged by such proceedings, unless such claim shall have 
been proved against his estate. 

SEC. 50. No discharge shall release, discharge or affect any person 
liable for the same debt for or with the insolvent, either as a partner, 
joint contractor, indorser, surety or otherwise. 

SE;C. 51. A discharge shall not be granted to a debtor in any case 
pending in the several courts of insolvency on the twenty-fourth day of 
March, nineteen hundred and three, unless written application is made 
therefor before the first day of January, nineteen hundred and four, and 
in case no such application is made, all proceedings in such case may be 
dismissed upon motion of any party interested, after such notice, if any, 
as the judge shall order. 

SE;C. 52. A discharge in insolvency duly granted shall, subject to the 
limitations in sections forty-nine and fifty, "within this state, release the 
insolvent from all debts, claims, liabilities and demands, which were or 
might have been proved against his estate in insolvency; it may be 
pleaded by a simple ave~ment that on the day of its date such discharge 
was granted to the insolvent, setting forth a copy thereof, which shall bar 
all suits brought on any such debts, claims or liabilities as were or might 
have been proved as aforesaid; the certificate shall be conclusive evidence 
in favor of such insolvent, of the fact and regularity of such discharge. 
Any creditor of an insolvent whose debt was proved or provable against 
the estate in insolvency, and who desires to contest the validity of the 
discharge on the ground that it was fraudulently obtained, may within 
two years after the date thereof apply to the court which granted it, to 
annul the same. The application shall be in writing, and shall specify 
which, in particular, of the several acts mentioned in section forty-eight. 
it is intended to prove against the insolvent, and shall set forth the 
grounds of avoidance; and no evidence shall be admitted as to any other 
of such acts, but the application shall be subject to amendment at the 
discretion of the court. The court shall cause reasonable notice of the 
application to be given to the insolvent, and order him to appear and 
answer the same, within such time as seems proper. If, upon hearing 
the parties, any of the fraudulent acts set forth by the creditor against 
the insolvent are proved, and the creditor had no knowledge of the same 
until after the granting of the discharge, judgment shall be given in favor 
of the creditor, and the discharge of the insolvent annulled; but if none 
of the fraudulent acts, so set forth, are proved, or if the fraudulent acts 
proved, were known to the creditor before the granting of the discharge. 
judgment shall be rendered in favor of the insolvent, and the validity of 
his discharge shall not be affected by the proceedings. In all cases aris­
ing under this section, there shall be an appeal to the supreme judicial 
court next to be held within the county where the proceedings in insolv­
ency are pending, to be taken. heard and determined, as provided in sec-
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tion ten. The party appealing shall, at the time of entering his appeal in 
the supreme judicial court, file a copy of the application to have the dis­
charge annulled, certified by the register. At the request of either party, 
the presiding judge shaU order issues of fact to be tried by the jury at 
the first or any subsequent term of said court. Exceptions may be had 
as to matters of law, to be heard and decided as provided by' said sec­
tion, (a) 

MISCELLANEOUS PROVISION S. 

SEC. 53. No claim purchased after commencement of proceedings in 
insolvency, shall be set off against a claim due the estate prior to such 
purchase. 

SEC. 54. No creditor shall commence or maintain any -suit aga{nst the 
insolvent debtor, upon a claim or demand which he has proved against 
such debtor in insolvency, until after a discharge has been refused such 
debtor, provided, that such debtor proceeds with reasonable diligence to 
obtain such discharge; and no debtor against whom a warrant in insolv­
ency has been issued is liable to arrest on mesne process or execution, 
where the claim was provable in insolvency during the pendency of the 
proceedings, unless the same is unreasonably protracted by the fault or 
neglect of such debtor. No debtor who has received a discharge in 
insolvency proceedings, shall ever be arrested on mesne process or any 
j lldgment recovered on any claim or demand which was proved or might 
have been proved against his estate, provided, such claim or demand was 
not created by fraud or embezzlement of said debtor, or by his defalca­
tion as a public officer, or while acting in a fiduciary ch.aracter. 

SEC. 55. If any person, being insolvent or in contemplation of insolv­
ency, within four months before the filing of the petition by or against 
him, with a view to give a preference to any creditor or person having a 
claim against him, or who is under any liability for him, procures or suf­
fers any part of his property to be 3ttached, sequestered or se·ized on exe­
cntion, or makes any payment, pledge, assignment, transfer or convey­
ance, of any part of his property, either directly or indirectly, absolutely 
or conditionally, the person receiving snch payment, pledge, assignment, 
transfer or conveyance or to be benefited thereby, or by such attachment, 
having reasonable cause to believe that such person is insolvent or in 
contemplation of insolvency, and that such payment, pledge, assignment 
or conveyance is made in fraud of the laws relating to insolvency, the 
same shall be void, and the assignee may recover the property or the 
value of it from the person so receiving it or so to be benefited, and if 
such sale, ,assignment, transfer or conveyance is not made in the usual 
course of business of the debtor, that fact is prima facie evidence that 
such sale, assignment, transfer or conveyance was intended as such pref­
erence, in violation of this chapter; but nothing in this chapter shall 
invalidate any loan of actual value or the security therefor made in good 
faith, upon a security taken in good faith on the occasion of making such 
loan.. And if any person, being insolvent, or acting in contemplation of 
insolvency within six months before the filing of the petition, by or 
against him, makes any payment, sale, assignment, transfer, conveyance 
or other disposition of his property, to any person who then has reason­
a ble cause to believe him insolvent, or acting in contemplation of insolv­
ency, and that such payment, sale, assignment, transfer or other convey­
ance, is made with a view to prevent his property from coming to his 

(a) 70 Me., 4IO; 74 Me., 160; 75 Me., 30 5; 76 Me., 395; 78 Me., 312; 
79 Me., 519, 558, 594; 80 Me., 469; 81 }VIe., 164; 83 Me., 157; 84 Me., 129, 
I38, 443; 86 Me., 107; 88 Me., 605; 91 Me., 431; 93 Me., 251; 95 Me" 520; 
99 Me" 37. 
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assignee, or to prevent the same from being distributed under this chap­
ter, or to defeat the obj ect of; or in any way impair, hinder, impede or 
delay the operation and effect of any of the provisions of this chapter, 
and such person received the same in order to assist the debtor in such 
purpose, the sale, assignment, transfer or conveyance, shall be void, and 
the assignee may recover the property or the value thereof, ,as assets of 
the insolvent. And the foregoing provisions shall apply to mortgages or 
other securities given to obtain money to make the deposit in the court of 
insolvency, or to pay the attorney for future services therein. Any con­
tract, covenant or security, made or given by an insolvent, or any other 
person with, or in trust for, any creditor, for securing the payment of any 
money as a consideration for, or with intent to induce a creditor to for­
bear opposing the application for discharge of the insolvent, shall be 
void; and if any creditor shall obtain any sum of money or other goods, 
chattels or security from any person, as an inducement for forbearing to 
oppose or consenting to such application for discharge, every creditor 
so offending shall forfeit all right to any share or dividend in the estate 
of the insolvent, and shall also forfeit double the value or amount of such 
money, goods, chattels or security so obtained, to be recovered by the 
assignee for the benefit of the estate. 

SEC. 56. The debtor shall be allowed out of his estate for his services, 
attendance, and for the necessary support of himself and his family, such 
sum, not exceeding one dollar a day for himself, and three dollars a week 
for each member of his family, and for such time not exceeding three 
months, as the judge may order. 

SEC. 57, If a debtor, after the filing of a petition, by or against him, 
or within four months before, sells, removes, secretes or conceals any 
property, money or effects belonging to his estate, or any books, papers, 
documents or writings relating thereto, or in any manner disposes of any 
part of his estate, with a view to defraud his creditors, and evade the 
provisions of the insolvent law, or to prevent the same from coming to 
the hands of his assignee, except such as may reasonably be expended for 
the support of himself and family, not exceeding the amount specified in 
the preceding section, he sh all be punished by imprisonment in j ail for not 
more than one year, or by fine of nClt more than five hundred dollars. 

SEC. 58. 'Whoever knowingly and wilfully aids the debtor after the 
commencement of proceedings against him under this chapter, in con­
cealing any property, books or papers relating or belonging to such 
debtor's estate, with intent to prevent the same from coming to the hands 
of the assignee of such debtor, or to defraud the creditors of such debtor, 
or by himself, his agent or attorney, makes any fraudillent purchase or 
fraudulent agreement to purchase of the messenger or assignee having 
possession thereof, any property or estate of such debtor, at a less price 
than its fair market value, shall be punished by imprisonment in jail for 
not more than one year, or by fine of not more than five hundred dollars. 

SEC. 59. If any messenger or assignee having possession of the 
debtor's estate under a warrant as provided by this chapter, knowingly 
and wilfully suffers any property belonging to such estate to be destroyed 
or wasted, or fraudulently sells or causes to be sold or disposed of, any 
property belonging to the estate of the debtor at less than its fair market 
value, he shall be punished by imprisonment in jail for not more than one 
year, or by fine of not more than five hundred dollars. 

P ARTNEUS HIP. 

SEC. 60. This chapter applies to all cases where two or more persons 
are doing business within the state as partners, and where either of such' 
persons resides in the state, and in such cases the notice required shall be 
given to all the knovvn partners residing within the state. Either partner 
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COJ{POFATIONS. 

may file his petition as herein provided, which shall aver that the partner­
ship of which he is a member is insolvent, and unable to pay its debts, and 
that it is for the best interest of such partnership and its creditors that 
its property and estate should be distributed according to this chapter, 
but no warrant shall issue until such notice as the judge directs has been 
given to the remaining partners, and upon hearing, it appears to the satis­
faction of the judge that the allegations in the petition are true. The 
schedule shall contain the names of all creditors of the firm, and their 
residences, so far as known, the amount due to each with the considera­
tion therefor, and a statement of any existing mortgage, pledge or other 
collateral security given to secure the same, and also a like list of the 
creditors of each member of the firm. Upon issuing the warrant, all the 
property and estate of the partnership, and all the separate estate of each 
partner, not exempt from attachment, shall come into the hands and pos­
session of the messenger, and shall be returned to the assignee, and be 
otherwise disposed of as hereinbefore provided, and all creditors of the 
partnership, and the separate creditors of each partner may prove their 
debts in the manner herein provided. 

Sltc. 6r. The assignee sha:1I be chosen by the creditors of the partner­
ship, and shall also be assignee of the estate of each separate member 
thereof, and shall keep separate accounts of the funds of the estate of the 
partnership and of the estate of each member thereof, and after deducting 
from the whole amount received by him the total expenses and disburse­
ments, the net proceeds of the partnership property shall be appropriated 
to pay the creditors of such partnership; and the net proceeds of the 
separate estate of each partner shall be appropriated to pay his separate 
creditors. If there is any balance of the separate estate of a partner 
after payment of his separate debts, it shall be added to the avails of the 
partnership property, so far as necessary for the payment of the partner­
ship debts. Any balance of the partnership assets remaining after pay­
ment of the partnership debts, shall be divided among the separate estates 
of the several partners, according to their respective rights and interests 
therein, as it would have been had the partnership been dissolved without 
insolvency, and the sum so appropriated to the separate estate of each 
partner shall be applied to the payment of his separate debts, and if any­
thing remains it shall be divided among the several partners, according 
to their respective interests. 

SEC. 62. The certificate of discharge shall be granted or refused to 
each partner as it would or ought to have been if proceedings had beeil 
against him alone. In other respects the proceedings against partners 
shall be conducted in the same manner as against a single person. 

SEC. 63 .. In proceedings against partners, each is entitled to the same 
allowance, as that provided in section fifty-six, to continue for such time 
as the judge directs, not exceeding two months. 

CORPORATIONS. 

SEC. 64. This chapter applies to all corporations created by the law of 
the state, carrying on manufacturing, trading, mining, building or other 
private business, but does not' apply to corporations engaged in business 
involving public duties and obligations, among which are railroads, banks, 
corporations engaged in supplying cities and towns with gas or water, 
and other corporations of like character; and upon petition of any officer 
authorized by legal vote of such corporation, passed at a legal meeting 
called for that purpose, or upon petition of any creditor or creditors of 
such corporation, made and presented as in this chapter is provided in 
the case of an individual dehtor, and upon s11ch notice as the judge orders, 
a hearing shall be had upon sllch petition, and if it appears that such cor-
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poration is insolvent, anrl that such facts exist as would authorize the 
judge to issue a warrant against the estate of an individual debtor, such 
corporation shall be adjudged insolvent, and a warrant shall issue against 
its property and effects, as hereinbefore provided; and all the provisions 
of this chapter relating to proceedings subsequent to the issuing of a 
warrant against the estate of an individual debtor, apply to said corpora­
tion and the disposal of its effects and estate, but no discharge shall be 
granted to such corporation, and nothing in this chapter affects the liabil­
ity of any stockholder in such corporation as is now provided by law .. 

GBNBRAL PROVISIONS. 

SBc. 65. In all cases of insolvency where the liabilities exceed three 
hundred dollars, if the debtor or debtors at any meeting of the creditors 
produce an affidavit by him or them signed and sworn to before the judge 
or register, of the tenor following: 

"I, --- ---, of ---, in the county of ---, solemnly swear 
that I have not removed, concealed or secreted any money, papers, secUl'i­
ties, effects or property, real or personal, with intent, purpose or expecta­
tion of receiving, directly or indirectly, any benefit or advantage to my­
self, and that I have not changed 01' falsified any of my books of account, 
deeds 01' papers relating to my estate, and that I have not sold, pledged, 
conveyed or transferred any of my property or estate in anticipation of 
insolvency or made any cOlweyancc, mortgage, pledge, transfer or pay­
ment to any creditor, or caused or procured any attachment of my prop­
erty for preferring any of my creditors; and that I have not, directly 01' 

indirectly, given to any creditor or other person any compensation or 
promi8e of reward, except reasonable counsel fees for services or influ­
ence in effecting a corilpromise with my creditors, and that my assets and 
liabilities are correctly stated in tne schedule hereunto annexed and 
signed by me." 

And at the same time also produces an agreement signed by a majority 
in number of his creditors, each of whose debts exceeds fifty dollars, and 
by creditors holding three-fourths of all his indebtedness, in the form 
following: 

"vVe, the undersigned, creditors of --- ---, of ---, in the 
cOL1nty of ---, hereby agree to accept --- per cent of our actual net 
claims against him, the amounts of which are correctly stated against our 
respective names, in full discharge thereof. 'vVe have not, directly or 
indirectly, received any compensation 01' promise of future payment 
beyond the per cent herein named." 

And if the judge is satisfied that such agreement is signed by said pro­
portion of the creditors of such debtor, and that he has either paid or 
secured to all the creditors whose names appear in the schedules annexed 
to his affidavit, the percentage named in such composition agreement and 
according to the terms thereof, he shall give to such debtor, under his 
hand and the seal of the court, a full discharge of all his debts and liabil­
ities contracted prior to the COlllmencement of the insolvency proceedings, 
and named in the schedule annexed to said affidavit. Such discharge is 
not valid if the signature of any creditor has been obtained by fraud, or 
if any material statement contained in such affidavit or schedule is false, 
to the knowledge of the debtor making the same, and any creditor may 
within two years, sue for and recover the balance of his claim or debt 
against such debtor; and any creditor of said insolvent estate who know­
ingly receives, directly or indirectly, from a debtor in insolvency, or from 
his estate, as an inducement to consent to said debtor's discharge, or to 
assign his claim to a third person who will so consent, a larger percentage 
on his debt than shall be offered and distributed to other creditors of the 
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ASSIGNl\IEN'l' FOR BENEFI't of CREDITORS. 

same class, shall forfeit to any other creditor of such estate first suing 
therefor, a sum equal to the whole amount received by him on account 
of said claim, including dividends legally declared, with interest from the 
time such sums were so received, which sum may be recovered in an 
action on the case, brought by the creditor discovering such overpayment, 
in any county in which either party to such suit resides, within one year 
after such discovery. If the proceedings are by or against a co-partner­
ship, the affidavit, agreement and certificate shall be varied accordingly, 
and shall contain both the names of the firm and the names of the mem­
bers thereof. Before such certificate is granted, the debtor shall pay all 
the expenses incurred during the proceedings; and said certificate shall 
not issue, until all the priorities provided in section forty-two are paid 
or secured to the satisfaction of the court. 

SEC. 66. In proceedings for composition, where a debt arises on a bill 
of exchange or promissory note, if the debtor does not know who is the 
holder thereof, he shall state its amount, the date on which it falls due, 
the names of the acceptor and payee, and all other particulars within his 
knowledge respecting the same; which shall be a sufficient description by 
the debtor in respect to such debt. If any creditor named in the debtor's 
schedule of debts cannot be found, or refuses to accept the percentage due 
him under such proceedings, the debtor may deposit in court the afi10unt 
of such percentage in money, which shall be a security for said debt. If 
any such creditor, at the end of six months after said deposit, fails to 
prove his claim and accept said percentage, the court may order the same 
to be repaid to said insolvent, or, after notice to him, make such distribu­
tion thereof as justice requires. No discharge shall be granted to a 
debtor under such proceedings, unless the judge is satisfied that the debtor 
has either paid or secured the percentage, named in his composition 
agreement, to all the creditors whose names appear in the schedule 
annexed to his affidavit. 

SEC. 67. Any inhabitant of the slate owing debts contracted while 
such inhabitant, may apply by petition to the judge for the county within 
which he resides, setting forth his inability to pay all his debts and stating 
therein that by a written assignment executed by and between him and 
the required majority of his creditors he has assigned to some suitable 
person specified in said agreement, all his estate and effects not exempt 
by law from attachment and seizure on execution, for the benefit of his 
creditors, and praying that due proceedings may be had as hereinafter 
provided. He shall file with said petition a fuli schedule of his creditors 
and a list of his assets, as specified in section thirteen of this chapter, 
together with said written agreement executed by him and his said cred­
itors. Thereupon the judge shall order notice as provided in section 
fourteen of this chapter so far as applicable to be given by the register to 
all creditors named in said schedule who have not signed the articles of 
agreement, and a hearing shall be had as to whether the same have been 
executed by the required majority and whether the allegations of said 
petition are true. If upon hearing it is so determined and that the same 
have been executed in good faith by said debtor and his said creditors, 
the judge may approve the same, and may require the assignee to give 
bond and settle his account, the same as in insolvency proceedings; and 
the judge shall give the debtor a discharge as in section sixty-five of this 
chapter,. from all debts named in the debtor's said schedules. The same 
fees shall be taxed for these proceedings as for similar services under 
this chapter. 

SEC. 6S. Any person whose debts do not amount to three hundred dol­
lars, may at any time assign, convey and deliver to the register of the 
court of insolvency in and for the county within which he resides, all his 
real and personal estate, rights and credits, not exempt from attachment 
and seizure on execution, together with a schedule of the same, signed by 



ASSIGNMENT FOR BENEFIT OF CREDITORS. 

such debtor, and a list of a'l1 his creditors, with their places of residence, 
so far as known by him, and at the same time may apply by petition to 
the judge of said court, setting forth his inability to pay all his debts in 
full, and that he has assigned, conveyed and delivered to the register of 
said court, all his real and personal estate, rights and credits, not exempt 
from attachment and seizure on execution, together with a schedule of 
the same, signed by him, and a list of all his creditors, with their places 
of residence, so far as known by him, and that he wishes to be examined 
as provided by this section, and to have the oath provided by this section 
administered to him. Thereupon the judge shall appoint a time and place 
for the examination of the debtor, which examination may be before the 
judge, or register, and the register shall give such notice to the creditors 
of the debtor of the time and place of such examination as the judge 
orders, and any creditor may appear at such examination and be heard, 
and may examine the debtor, under oath, concerning his business, prop­
erty and effects, and the disposal thereof. Such examination shall be 
confined within such limits as the judge or register directs, and in no case 
shall it extend to any matters arising prior to the time of the contracting 
of the debts owed by such debtor, at the time of his examination. The 
examination herein provided for shall be in writing, signed by the debtor, 
and filed in the office of the register. If upon such hearing, it appears 
to the jUclge that the debtor has assigned, conveyed and delivered to the 
register all his said real and personal estate, rights and credits, not 
exempt from attachment and seizure on execution, together with a sched­
ule of the same, signed by him, and that he has disclosed the names and 
places of residence of all creditors so far as known to him, he shall 
administer to the debtor the following oath: "I, , swear 
that the account of my creditors contained in the schedule, made and 
signed by me, is true, according to my best knowledge and belief; and I 
further swear, that I have delivered to , the register of the 
court of insolvency, all my estate, rights and credits, except such as are 
exempt from attachment and seizure on execution; and I further swear 
that no part of my estate, rights or credits, has been made over, concealed 
or disposed of in any manner, for the future benefit of myself, my family, 
or any other person, or to defraud my creditors:" unless the judge has 
discovered, by such examination, such facts as render it inconsistent for 
the debtor to take such oath, or finds that any of the statements made 
by the debtor in or upon said examination are not true. When the debtor 
has taken and subscribed said oath, the judge shall give him a certificate 
thereof under his hand and the seal of the court, and thereupon he shall 
be thenceforth released and discharged from arrest upon mesne process or 
execution arising from any debt contracted prior to taking such oath, and 
owing to any creditor named in said schedule, and he shal1 not be required 
to submit himself to examination under provisions of sections twenty to 
forty-four inclusive, of chapter one hundred and fifteen as to any mat­
ters arising prior to the time of taking such oath. N or shall the amount 
due him as wages for his personal labor for a time not exceeding one 
month next preceding the service of the process, and not exceeding 
twenty dollars, be liable to attachment on any trustee process in a suit 
brought against him upon any debt contracted prior to said time. This 
section also applies to any person arrested or committed to jail upon 
mesne process or execution, and such debtor shall be taken by the jailor, 
or officer having him in charge, before the court for the purposes herein 
specified. After the assignment and conveyance herein provided, the 
register shall dispose of said debtor's property and effects to the best 
advantage, depositing in his own name, as register in such bank as the 
judge approves, all the money coming into his hands belonging to said 
estate, and keeping and rendering to the judge a strict account of its dis­
posal, and the net proceeds thereof, after deducting the expenses of the 
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FJtJtS AND COSTS. 

proceedings, shall be divided by the register, pro rata, among the creditors 
of the debtor named in his original schedules, or schedules as amended 
by order of the judge, and such other creditors as shall have proved their 
claims before such distribution, in part satisfaction of their respective 
debts. The judge and register shall be allowed the same fees for their 
services under this section as they are allowed for similar services in 
other insolvency proceedings, and' said fees and compensation shaH be 
paid out of the debtor's assets if they are sufficient; otherwise suc1h fees 
and compensation, or such part thereof as remains unsatisfied, shall be 
paid by the debtor before he shall be entitled to take the oath heretofore 
provided. And in aH cases arising under this section the judge may 
require a reasonable sum of money to be by him specified, to be deposited 
with the register by the debtor at the time the assignment and petition is 
filed, as security for the payment of said fees and compensation. 

SJtc. 69. The fees of all officers, the compensation of assignees, and 
of judges and registers of probate, under this chapter, shaIl be established 
by the supreme judicial court, and shaIl be paid out of the estates if there 
are sufficient assets; if there are not sufficient assets for the payment of 
the fees, costs and expenses of the insolvency proceedings, the person 
upon whose petition the warrant is issued shall pay the same, and the 
court of insolvency, after thirty days' notice in writing, by the court, to 
him, or his attorney of record, may issue an execution against him to 
compel payment to the register. Said executions shall be under the seal 
of the court issuing the same, bear the test of the judge, be signed by the 
register, issued in the name of the assignee, and shaIl be for the full 
amount of all unpaid fees, costs and expenses, in the proceedings, due the 
officers, assignee, judge and register, and shaH run against the body. 

SEC. 70. In all cases wherein the estate is insufficient to pay the fees 
and expense of the court and its officers, the judge in his discretion may 
order the petitioner at any time during the pendency of the proceedings, 
upon petition of any party interested, to deposit a specified sum of money 
with the register to be used in payment of the expense of the insolvent 
proceedings; and, upon the failure of the insolvent to comply with the 
order. of court, the judge may order the proceedings dismissed. 

SJtc. 7J. The judges of the courts of insolvency shall prepare and file 
in the office of the secretary of state annuaHy on the first Monday of J an­
uary, a report of aH the cases in insolvency within their respective 
counties, shewing the names of the insolvents, the date of the filing of 
the petition, the date of the discharge, the amount and average rate of 
dividends declared, inclusive of composition cases, and the amount of fees 
received or earned by them and the registers of said court. 

Note. Appointment of stenographers and their duties in courts of probate 
and insolvency, c. 66, § 9. 

Assignees to pay amount of stenographer's fees, c. 66, § 45. 
Rules and uniform blanks, c. 66, § 47. 



SALES OF REAL ESTATE. 

CHAPTER 74. 

SALF.S OF REAl, ES'l'ATE BY I,ICENSE OF COURT. 

SEC. 1. Judges of probate, in the counties where the applicants herein­
after named were appointed, may license the sale, lease or exchange of 
real (lstate and any interests therein, in whatever county situated, in the 
following cases, on application: (a) 

I. Of executors or administrators; including public administrators, for 
power to sell so much of such estate of the deceased as is necessary to 
pay debts,. legacies and expenses of sale and of administration. 

II. Of the friends or guardians of minors and other incapacitated 
persons, that the guardians, or some other suitable persons, may be 
authorized to sell real estate of their wards, or trees or timber standing 
thereon, for payment of debts, expenses of sale and of guardianship, and 
for support (and education) of their wards, and to provide a reasonable 
sum in anticipation of accruing expenses, when there is not sufficient 
persOl.1al property therefor, exclusive of such as the judge deems proper 
to reserve for the use of said wards; or to sell the same and place the 
proceeds at interest; or to sell it for two or more of these purposes; or to 
lease such real estate for any term of years. or exchange it for other real 
estate, when it clearly appears that such sale, lease or exchange would be 
for the benefit of the wards. But when sold in order to place the pro­
ceeds at interest, any part thereof may be used for support of the wards 
if it becomes necessary. 

Ill. Of executors, administrators or guardians, when it appears by 
the petition and proof, that the residue would be greatly depreciated by 
a sale of any portion under the foregoing authority, to sell the whole, or 
such parts thereof as will not injure the residue. 

IV. Of a husband or guardian of an insane wife resident in the 
county, to sell, on such terms and conditions as the judge thinks proper, 
for a sufficient consideration, any real estate held by him in right of his 
wife, or any of her right and interest by descent in any real estate oWfled 
by him; and of the guardian of an insane husband, resident in the county, 
to sell in like manner, the right and interest by descent, of such ward, in 
any real estate owned by his wife. 

V. Of executors or administrators, to sell wood and timber standing 
on the real estate of their testator or intestate, f01' payment of debts, 
when it clearly appears to the judge to be for the advantage of those 
interested in the estate. 

VI. Of executors or administrators, to sell as real estate the interest 
which their testator or intestate had in a land warrant issued by virtue 
of an act of congress, when not disposed of by will, and to distribute the 
net proceeds thereof among those entitled by law to such interest. 

VII. Of guardians, when a highway, railroad or canal is authorized 
to be constructed through the lands of any ward, or a dam is constructed 
by which such lands are liable to be flowed, to give, for a reasonable com­
pensation, a full release of such ward's claim for damages, which shall be 
binding on the ward and his heirs forever. 

VIII. Of executors or administrators, to sell real estate held in mort­
gage, or taken on execution, and the right of redemption foreclosed, when 
it appears to be for the benefit of the parties in interest, and to distribute 
the proceeds as in other cases of personal estate. 

(a) To pay inheritance ta.xes, c. 8, § 81; 8 Me., 222; 20 Me., 395; 44 
Me., 47; 52 Me., 195; 62 Me., 543; 96 Me., 573-
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SALES OF REAJ. ESTATE. 

IX. Of public administrators, after three years from the granting of 
administration, to sell any or all of the real estate of the deceased, when 
it appears to be for the interest of all concerned, and that no heir or other 
person interested therein, except creditors, can be found in the United 
States. 

X. Of a part or all of the heirs or devisees living in different states, 
or countries, of a person deceased, who left real estate in this state unde­
vised, or real estate devised in undivided shares to different persons, 
where the devisees reside in different states, or countries, the owne,rs of 
which cannot dispose of their separate interests without loss, that the 
executor, administrator or other suitable person be authorized to sell such 
estate, and distribute the proceeds, after paying expenses, among such 
heirs or devisees, according to their respective rights therein; unless, 
after public notice, the first publication being thirty days prior to the 
hearing, or longer if the judge deems it necessary, any owner objects to 
such sale; and if so sold, the share of any absent owner shall be placed 
on interest until called for by him or his legal representatives. 

SAI,ES AT AUC'tION. 

SEC. 2. All sales aforesaid shall be at public auction, except as herein­
after provided, and the decision of the judge on such applications may 
be appealed from, as in other cases; and the supreme judicial court shall 
have original and concurrent jurisdiction with the probate court in all 

R. S., c. 73, § 
S Me., 222. 2. cases aforesaid. 

Bond. 
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SI<;c. 3. Persons licensed as aforesaid, before proceeding to make such 
sales, leases or exchanges, except executors exempted therefrom by the 
provisions of section ten of chapter sixty-seven, shall give bond to the 
judge for a sum, and with sureties to his satisfaction, with the following 
conditions: 

1. That they will observe all provisions of law for the sale, leasing or 
exchange of such real estate or interests therein, and use due diligence 
in executing the trust. 

II. That they will truly apply and account for the proceeds of sale or 
lease according to law. 

SI<;c. 4. No license shall be granted for the sale of any such real 
estate, of the value of more than fifty dollars, unless by written consent 
of all persons interested therein, until after public or personal notice of 
the time Hnd place of hearing, to all such persons, to appear and object if 
they see cause. If any party interested resides without the state, such 
special notice may be given as the court directs. 

SEC. S. Nor shall such license be granted, if any of the parties inter­
ested in such estate, gives bond to the executor, administrator or guard­
ian, in a sum, and with sureties, approved by the court to pay all sums, 
for the payment of which license is asked, so' far as the goods and 
chattels, rights and credits of the deceased or ward are insufficient there­
for; but such bond shall not bar any future application for the same pur­
poses, if the obligors, on reasonable notice and demand, fail to perform 
its condition. 

SEC. 6. Every person licensed as aforesaid, previous to such sale, shall 
give thirty days' notice thereof, by posting notifications in some public 
place in the town where the estate lies, and in two adjoining towns, and 
in the town where said deceased last dwelt, or where the ward resides, 
if within the state; or by causing an advertisement thereof to be pub­
lished three weeks successively in such newspaper as the court, author­
izing the sale, orders; the first publication being thirty days before the 
sale. 
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SEC. 7. Every application for the sale of any estate, made to the 
supreme judicial court, under the third specification of section one, shall 
be accompanied by a certificate from the judge of probate of the county 
where such estate was inventoried, showing the value of the real and per­
sonal estate of the deceased or ward, and the amount of his just debts 
or legacies, if the case requires it; also the opinion of such judge, 
whether it is necessary that the whole or a part of the estate should be 
sold, and if part only, what part; and in all applications before said court, 
by guardians of minors under the second specific.ation of sec.tion one, a 
c.ertific.ate must likewise be produc.ed from the judge of probate in the 
c.ounty where suc.h minor's estate was inventoried, stating that in his 
opinion it would be for the interest of suc.h minor, that the whole or a 
part of said estate should be sold for the purpose spec.ified, and if part 
only, what part. 

SItc. 8. Any c.ourt authorized to grant lic.enses, may examine, under 
oath, the petitioner or any other person, whether interested or not, touc.h-
ing the truth of the faets set forth in the p~tition. _ 

SItc. 9. No lic.ense to sell the estate of any ward, 1l0t a millor or 
iI/sane, (exc.epting minors and persons insane, or of unsound mind, who, 
by reason of infirmity or mental inc.apac.ity, are inc.ompetent to manage 
their own estates, or to protec.t their rights,) shall be granted, unless 
the applic.ant produc.es to the c.ourt a c.ertific.ate under the hands of the 
overseers of the poor of the town where the ward resides, if in the state, 
giving their c.onsent to the sale, and their opinion as to the amount proper 
to be raised thereby, exc.luding debts c.ontrac.ted by gambling; and if 
applic.able to the c.ase, whether it is nec.essary to sell a greater amount in 
value of land to prevent injury to the residue. 

PRIVATIt SALItS, AND SALItS ON OFFItR. 

SItc. 10. In all c.ases where the c.ourts may lic.ense a person to sell real 
estate at auc.tion, they may lic.ense him to sell from time to time at private 
sale, or to acc.ept any advantageous offer for suc.h estate or any part of it, 
and to c.onvey the same ac.c.ordingly. if it appears to be for the interest of 
all c.onc.erned; but when so lic.ensed, he may sell at auc.tiori, by c.omplying 
with all the requirements of law for sales at auc.tion, and with the par­
tic.ular c.onditions of his lic.ense, and he shall give bond as if he were 
lic.ensed to sell at auc.tion; and the c.ourt shall dec.ide what notic.e, if any, 
shall be given of suc.h sale" and if any is required, it shall be inserted in 
the lic.ense and given ac.c.ordingly. 

SALIts BY GUARDIANS AND WIVItS OF 1NCAPAC1TATItD WARDS. 

SEC. 11. 'When the guardian of an inc.apacitated person is duly 
licensed to sell the interest of his ward in any estate held by him in right 
of his wife, she may, for a suffic.ient c.onsideration, join with the guardian 
in the deed thereof, and it shall be as effec.tual as if made with her hus­
band when under no disabilitv; and when lic.ensed to sell the real estate 
of his ward, she may release 'her right and interest by descent therein to 
the purc.haser, by a deed duly exec.uted solely or jointly with the guard­
ian, and she shall thus be forever barred of 8uch interest in the Dfemises. 

SEC. 12. The guardian, with c.onsent of the judge to ,~hom he 
ac.c.ounts, may agree in writing with suc.h wife how to invest or otherwise 
dispose of a part of the proc.eeds of the sale of the whole estate for her 
sole use, equivalent to her interest therein; and the supreme judic.ial 
c.ourt may enforc.e suc.h agreement in equity, as a trust. 

846 

CHAP. 74. 

Judge shall 
certify to 
supreme 
court in 
certain cases, 
R. S., c. 73, § 7. 

Parties may 
be examined 
under oath 
R. S., c. 73,§ 8. 

Overseers of 
the poor 
shall consent 
in certain 
cases. 
R. S., c. 73, § ~, 

Licenses to 
sell at private 
sale J and on 
offer. 
R. S., c. 73, § 10, 
96 Me" 575, 

-proceedings, 

Wife of in­
capaciated 
,vard ma.y 
join in deed 
with guard­
ian. 
R. S., c. 73, ~ 1l. 
See c. 78, § 9. 

Guardian 
may invest 
proceeds of 
hel' interesl; 
trust to be 
enforced. 
R. S., c. 73, § 12. 



846 

CHAP. 74. 

Sale of estatc 
of deceased 
persons or of 
minors out of 
the state. 
R. S., c. 73, § 13. 
11 Me., 101. 
1907, c. 37, § 1. 
1913, c. 25, § 1. 

Sufficient 
proof of 
appoint­
ment. 
R. S., c. 73, § 14. 
1907, c. 37, ~ 2. 
1913, c. 25, § 2. 

Judge of 
probate may 
authorize 
conveyance 
on contract 
made by 
deceased. 
R. S., c. 73, § 16. 
3 Me., 51. 
51 Me .. 424. 
57 ]lie., 400, 401. 

-when con­
veyance is 
made to 
exe'cutor or 
adminis­
tI·ator. 

Notice shall 
be given, 
and bond 
required. 
R. S .. c. 73, § 16. 

Licenses, 
limited to 
one year; 
renewable. 
R. S., c. 73, § 17. 

Sales may be 
adjourned. 
R. S .. c. 73, § 18. 
63 Me., 251. 

SALES OF REAL ESTATE. 

SALES OF ItS'l'ATES OF NON-RESIDENT OWNERS. 

SEC. 13. 'rhe supreme judicial and probate courts may grant licenses 
to continue in force for three years, to executors and administrators of 
persons dying out of the state or in a foreign country, guardians of 
wards living out of the state or in a foreign country, conservators of the 
property of persons living out of the state, or some other suitable person 
on their petition, to sell and convey real estate or any interest therein 
in the state, as if such deceased persons had died, and such wards or 
persons lived in the state, and such executors, administrators, conserva­
tors or guardians had been here appointed; and all proceedings in such 
cases, before any probate court, shall be had before the judge of probate 
for the county where the real estate or any part thereof lies, and the bond 
required shall be given to him. 

Note. Should not an inventory and appraisal of such property be returned 
into probate court before the license is granted? 

SIte. 14. A duly authentiGated copy of the appointment of such exec­
tHor, administrator, conservator or guardian, by any court of probate 
having jurisdiction in any other of the United States or in a foreign 
country, examined and allowed by any judge of probate in this state, and 
filed and recorded in his county, is sufficient proof of appointment to 
entitle him to the benefit of the preceding section. 

I,ICENSES 'ro CARRY INTO EFFECT CON'l'RACTS of DECEASED pERSONS. 

SEC. IS. "When it appears to the judge of probate having jurisdiction, 
that any deceased person had made a legal contract to convey real estate 
and was prevented by death fro111 so doing, or that such deceased person. 
had made such a contract to convey an estate upon a condition, which in 
its nature could not be fully performed before his decease, and that in 
either case the person contracted with, or petitioner, has performed or is 
ready to perform the conditions required of him by the terms thereof, he 
may, on petition of such person, his heirs, assigns or legal representatives, 
authorize the executor or administrator, or special administrator of the 
deceased, or when there is no executor or administrator, the guardian of 
the heirs of the deceased, to execute deeds to carry said contract into 
effect; and when such conveyance is made to an executor or administrator, 
he shall stand seized of such estate to the same uses as in case of real 
estate set off to him on execution, 

SEC. 16. Before granting such authority,. the judge shall cause due 
notice to be given to the heirs and all other parties interested, and require 
the person authorized to make conveyance, to give bond with sufficient 
sureties to account for whatever he receives therefor. 

GENERAL PROVISIONS, 

SEC. 17. No license granted under this chapter, except when other­
wise provided, remains in force for more than one year from its date; 
b11t when that time has expired. a new license may be granted, with or 
without new notice, at the discretion of the judge, for the sale of all or 
part of the same real estate upon filing a new bond. (a) 

SEC. IS. Any ·sale, duly appointed and notified, may 'be adjourned 
within the period prescribed by the license, not exceeding fourteen days 
in all, at the discretion of the person licensed, by giving such reasonable 
notice thereof as circumstances permit. 

(a) 19 Me., 151; 22 Me., 329; 36 Me., 576; 105 Me., 493; 107 Me., 
159· 
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SEC. 19. ,'\Then the real estate, for the sale of which license is neces­
sary, lies in two or more counties, the supreme judicial or probate court, 
in either of said counties, may grant licenses for the sale of the whole, 
or any part thereof, in any other county. 

SEC. 20. Any court, granting license to sell real estate for the pay­
ment of debts, legacies or' expenses of administration, may prescribe 
therein what particular portions thereof shall be sold, and in what order, 
according to the last will of the testator or the principles of equity. 

SEC. 21. Lands, of which the deceased died seized in fee simple or 
fee tail, general or special, and all that he had fraudulently conveyed, 
or of which he was colorably disseized to defraud creditors. are liable to 
sale for payment of debts, under any license granted under this chapter; 
and any deed, executed and recorded in due form of law, for adequate 
consideration, in pursuance of such license, is effectual to pass to the 
purchaser all the estate, right. title and interest in the granted premises, 
which the deceased, the ward, or other person on whose account the 
license was granted, might convey by a like deed, if living and not 
incapacitated. 

SEC. 22. In all sales of real estate, or any part, or interest therein, 
by virtue of licenses granted under this chapter, the surplus proceeds of 
sale, remaining on final settlement of the accounts of such proceeds, 
shall be considered real estate, and distributed among the same persons 
and in the same proportions as real estate would be. . 

S1\c. 23. All heirs apparent or presumptive of the ward, shall be con­
sidered interested in the state, and may appear and answer to the peti­
tion of any guardian or other person for the sale of his estate; and 
when personal notice is required, they shall be notified. 

S1\c. 24. vVhen the granting of a license is contested, if the petition 
or objection to it appears unreasonable; the court may award costs to 
the prevailing party. 

SEC. 25. The affidavit of any person licensed as aforesaid, or of any 
person employed by him, made within eighteen months after the sale, 
and filed in the probate office with one of the original advertisements of 
the time, place and estate to be sold, or with a copy of such advertise­
ment, and recorded, or such nn affidavit made afterwards by any person, 
nnd filed and recorded with such copy by permission of the court, upon 
satisfactory evidence that the notice was given as ordered, is sufficient 
proof that such notice was given, and a copy of such affidavit certified by 
the register, is competent evidence thereof. 

S1\c. 26. ,'\Then a person, licensed as aforesaid, has taken the oath 
formerly required by law, but no certificate thereof has been returned to 
the judge of probate, parol evidence may be received that such oatj1 was 
administered, in the trial of any action respecting the estate so sold; and 
if proved, it has the same effect as if a certificate thereof had been 
returned, filed and recorded. 

S1\c. 27. If a person, interested in any estate sold as aforesaid, suf­
fers damage by neglect or misconduct of the executor, administrator or 
guardian, in such proceedings, he may recover compensation therefor 111 

a suit on the probate bond or otherwise, as the case may require. 

ACTIONS To TRY TH1\ 'rITL1\ OF LANDS SOLD BY LIC1\NSE. 

SEC. 28. No action shall be brought to recover an estate sold under 
this chapter, nor entry be made thereon, except by judgment of law, 
with a view to avoid the sale by persons claiming under the deceased, or 
by the ward or persons claiming under hil1l, unless it is done within five 
years after the sale, or the termination of the guardianship, except that 
persons out of the state, or under legal disability at said times, are lil1l-
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ited to five years after their return to the state, or the removal of the 
disability. 

SEC. 29. In an action brought to contest the validity of any such sale, 
by the heir or others claiming under the deceased; by the wife or her 
heirs, in case of a sale of her estate by her husband; or by the ward or 
person claiming under him; no such sale sh'all be avoided on account of 
any irregularity in the proceedings, if it appears: 

I. That the license was granted by a court of competent jurisdiction, 
and that the deed was duly executed and recorded. 

II. That the person licensed gave the bond and notice of the time and 
place of sale required by law. 

HI. That the premises were sold in such manner and within such 
time as the license authorized, and are held by one who purchased them 
i'n good faith. 

SEC. 30. If the validity of such sale is contested by one claiming 
adversely to the title of the wife, ward or deceased aforesaid, or by a 
title not derived through either, the sale is not void on account of any 
irregularity in the proceedings, if it appears that the license was granted 
by a court of competent jurisdiction, and the deed duly executed and 
recorded. 

Note. Sales of settlers' lots purchased of the state, for payment of debts, 
c. 7, § 39. 

Sales of real estate, subject to contingent remainder, executory devise or 
power of appointment, c. 76, § 4. 

CHAPTER 75. 

PRODATE BONDS AND REMEDIES 'tHEREON. 

SEC. 1. No bond required to be given to the judge of probate, or to 
be filed in the probate office, is sufficient, until it has been examined by 
the judge, and his approval written thereon. 

SEC. 2. vVhen the sureties in any such bond are insufficient, on peti­
tion of any person interested, and notice to the principal, the judge may 
require a new bond, with sureties approved by him. (a) 

SEC. 3. On application of any surety or principal in such bond, the 
judge, 011 due notice to all parties interested may, in his discretion, dis­
charge the surety or sureties from all liability for any subsequent, but not 
for any prior breaches thereof, and may require a new bond of the prin­
cipal, with sureties approved by him. 

SEC. 4. In either case, if the principal does not give the new bond 
'within the tim~ ordered by the judge, he shall be re!110ved, and another 
appointed. 

Note. In view of the very general use of surety companies as sureties on 
probate bonds, the commissioner suggests for the consideration of the legis­
lature the advisability of enacting a section substantially as follows: 

"If a surety company becomes surety on a bond given to a judge of pro­
bate, the court may, upon the petition of any party in interest and after notice 
to all parties interested. reduce the penal sum in which the principal and 
surety shall be liable for a violation thereafter of the conditions thereof." 

AcTIONS ON BONDS. 

SF-c.,S. Suits on probate bonds of any kind payable to the judge, shall 
be originally commenced in the supreme judicial court for the county 
where said judge belongs, and in his name or that of his successor at the 

(0) See c. 67, § 50; c, 70, § 25; c. 7 I , § 3; c. 73, § 30. 
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time; and they shall not abate by the death of the plaintiff, his resigna­
tion, or the expiration of his term of office, but the process may be 
amended and prosecuted, without notice, in the name of his successor; 
but no costs shall be awarded against the judge therein. 

SEC. 6. If the principal in any such bond resides in the state, when 
an action is brought thereon, and is not made a party thereto; or if, at 
the trial thereof, or on scire facias on a judgment against the sureties 
only, he is in the state, the court, at the request of any such surety, may 
postpone or continue the action long enough to summon or bring him into 
court: 

SEC. 7. Such surety may thereupon take out a writ, in the form pre­
scribed by the court, to arrest the principal, if liable to arrest, or 
to attach his estate and summon him to appear and answer as a defendant 
in the action; and if, after fourteen days' previous service of such 
process, he fails thus to appear at the time apopinted, and judgment is 
rendered for the plaintiff, it shall be against him and the other defendants 
as if he had been originally a party, and any attachment made, or bail 
taken on such process, is liable to respond to the judgment, as if made or 
taken in the original suit. ' 

SIte. 8. Every action against sureties on an administrator's or an exec­
utor's bond, must be commenced within six years after such administrator 
or executor has been cited to appear to settle his account in the probate 
court where adniinistration is granted on the estate, or if not ~o cited, 
within six years from the time of the breach of his bond, unless such 
breach is fraudulently concealed by the administrator or executor, from 
the heirs, legatees or persons pecuniarily interested, who are parties to 
the suit, and in such case within three years from the time such breach 
is discovered. 

SEC. 9. When judgment is for the plaintiff by verdict, default or oth­
envise, in any suit on a probate bond, it shall be entered for the penalty 
in common form, and the subsequent proceedings shall be had by the 
court as hereinafter provided. 

ACTIONS BY INTERI\STItD PAR'rn;s WI'l'HOUT AUTHORI'I'Y OF THIt JUDGIt. 

SIte. 10. Any person interested personally, or in any official capacity, 
in a probate bond, or in a judgment rendered thereon, whose interest has 
been specifically ascertained by a decree of the judge of probate, or by 
judgment of law, as hereinafter provided, may originate a suit on such 
bond, or scire facias on such judgment, without applying to the judge 
whose name was used in the bond or judgment, or to his successor; and 
two or more such persons may unite in the prosecution of the action, but 
the original writ shall allege the name and addition of such person, and 
that the same is sued out by him, "in the name of the Honorable --­
---, judge of probate for the county of ---;" otherwise it shall 
abate. (a) 

SEC. I I. If such suit is not st1stained, judgment shall be rendered and 
execution issued for costs against the person originating it as aforesaid. 

SIte. 12. Every creditor entitled to a dividend from an insolvent 
estate, originating any action mentioned in section ten, before he can 
recover, must produce an official copy of the order of distribution among 
the creditors of said estate, particularly specifying all the claims allowed 
the several creditors, and must prove a demand on the administrator for 
his particular dividend. 

(a) 12 Me., 56; 18 Me., 58; 27 Me" 74; 34 Me., 99, 372; 62 Me., 167; 
63 Me., 432, 445; 69 Ivle., 284; 78 Me., 27, 142 ; 83 Me., 196 ; 97 lYIe., 94; 
103 Me., 380; 106 Me., 425. 
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name of 
judge. 
R. S" c. 7<1, § 6, 
69 Me., 284. 

In sui t agains t 
surety, prin­
cipal may 
be made a 
party. 
R. S" c. 74, § 6. 

HoW he shall 
be sun1ffioned; 
proceedings 
and judgment, 
R. S., c, 74, § 7. 
34 Me., 372. 

A'ction on ad­
minis tl'ator' s 
or executor's 
bonel, limited 
to six years. 
R. S., c. '74, § !), 

-except in 
case of 
fraudulent 
concealment. 

Judgment 
for plaintiff 
shall be for 
the penalty. 
R. S., c. 74, § 9. 

,Vhen and 
how party 
interested 
lnay bring 
suit all bond. 
R. S., c. 74, § 10. 

-form of 
writ, 

Judgment, if 
suit fails. 
R. S" c. 74, § 11. 
69 Me., 284. 
Suit on bond, 
by creditor 
"'f insolvent 
estate. 
R. S., c. 74, § 12. 
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Suit by cred­
itor or lega­
tee of solvent 
estate. 
R. S., c. 74, § 13. 
62 Me., 167. 
63 Me., 432, 445. 
103 Me., 380. 

Suit by 
,vido,v, next 
of kin, or 
residuary 
legatee. 
R. S., c. H,§ 14. 

·Judgment and 
execution in 
such suits. 
R. S., c. 74, § 15. 
78 Me., 142. 

Judge may 
authorize 
suits; 
execution, in 
case of 
failure to 
account. 
R. S., c. 74, § 16. 

Execution 
against 
administrator 
,vhen no in­
ventory, and 
for neglect. 
R. S., c. 74, § 17. 

Judgment 
shall be iu 
trust for all 
interested. 
R. S., c. 74, § 18. 
79 Me., 155. 

Like pro­
ceedings 
on other 
bonds. 
R. S., c. 74, § 19. 
See c. 42, § 7; 
c. 139, § 3. 

PROBATE BONDS. 

SF.c. 13. If the estate is not insolvent, or the claim is one not affected 
by insolvency, such creditor, or any person, not a residuary legatee, 
claiming a legacy under the will of the deceased, must first have the 
amount due, ascertained by judgment of law against the administrator, 
and prove a demand therefor on him, and his neglect or refusal to satisfy 
the same, or must (to) show personal estate of deceased for that purpose. 

Note. The suggestion in last line restores the originall·eading. See R. S. 1841, c. 113, § 11; 
1857, c. 72, § 11; 1871, c. 72, § 12. The change was made in the revision of 1883, c. 72, § 13, and 
·was probably unintentional. 

SF.C. 14. A widow ~ntitled to an allowance made by the judge; a 
widow or next of kin entitled to a distributive share in the personal 
estate; or a residuary legatee of the deceased, before recovering in any 
action on such bond, must produce a decree of the judge specifying the 
amount due and prove demand and refusal as aforesaid. 

S~c. IS. vVhen judgment in any action mentioned in section ten is 
rendered in favor of the judge of probate whose ~1ame is therein used, 
the court shall order an execution to issue in his name for so much of 
the penalty of the bond as appears to be due, with interest and costs, to 
the person for whose use the action was brought; and when it was 
brought for the use of several, there shall be a separate execution in the 
same form for the share of each, and the costs shall be apportioned uncleI' 
direction of the court; and such persons are creditors to all intents, and 
may levy their executions in their own names, on real estate or other­
wise. 

suITS BY AuTHOFITY OF THF. JUDGE. 

SF.C. 16. The judge of probate may expressly authorize or instruct 
an administrator or administrator de bonis non, on the petition of him­
self or any party interested, to commence a suit on a probate bond for 
the benefit of the estate, and such authority shall be alleged in the 
process; and when it appears, in any such suit against an administrator, 
that he has been cited by the judge to account, upon oath, for such per­
sonal property of the deceased as he has received, and has not done so, 
execution shall be a,varded against him for the full value thereof, with­
out any allowance for charges of administration or debts paid. (a) 

SEC. 17. \Vhen an administrator has received personal estate, and has 
not returned, on oath, a particular inventory thereof, and in all other 
cases of neglect or mismanagement, execution shall be awarded ~gainst 
him for so much of the penalty of his bond as is adj udged on trial to be 
just. (b) 

Suc. 18. Every such judgment and execution shall be recovered by 
the judge in trust for all parties interested in the penalty of the bond; 
and he shall require the delinquent administrator to account for the 
amount of the same, if still in office, but if not, he shall assign it to the 
rightful administrator to be collected, and the avails thereof to be 
accounted for and distributed, or otherwise disposed of as assets. 

OTHF,R PRO DATU BONDS. 

SUC. 19. \\Then not otherwise expressly provided by law, like proceed­
ings, judgment and execution, so far as applicable, shall be had on the 
bonds given to any judge by executors, special administrators, guardians, 
testamentary trustees, surviving partners, assignees of insolvent debtors 
and others, as are provided in this chapter in reference to bonds 
of administrators. 

(a) I Me., 145; 7 Me., 3II ; 27 Me., 74; 36 Me., 246; 54 Me., 151; 56 
Me., 55;6S j'de., 477; 67 Me., I2.~; 69 Me., 284: 78 Me., 28; 79 Me., 154, 
226; 97 Me., 94; 106 Me., 425. 

(b) 4 Me., 157; 10 Me., 64; IT Me., 168. 


