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CHAP.

COURTS OF PROBATE.

[TITLE VI.

63.

TITLE SIX.
Powers and Duties of Courts of Probate.

CHAP. 63. Courts of probate.
64. Appointment, powers and duties of executors and administrators.
65. Assignment of dowel', partition of real estate, and distribution of
personal estate.
66. Insolvent estates.
67. Appointment, powers and duties of guardians. Adoption of
children.
68. Testamentary trustees.
69. Estates of deceased partners.
70. Assignment for the benefit of erediturs. The insolvent law.
71. Sales of real estate by license of court.
72. Probate bonds, and remedies thereon.

CHAPTER 63.
COURTS OF PROBATE.
SEC.

1.

SEC.

2.
3.

Probate courts are courts of record, have a seal, and may punish for
contempt.
SELECTION, POWERS AND DUTIES OF JUDGES OF PROBATE.

4.
6.
6.

7.
8.
9.
10.

Judges, how selected; terms commence, when.
Officers to execute processes, and attend courts; witnesses to appear
on penalty.
Judges to have fixed days and places for holding conrts. Adjournments.
In case of sickness, absence, inability or death of judge, another
jndge may hold his courts.
Jurisdiction as to wills, administration, adoption of children, change
of names, and gnardianship.
Court first commencing probate proceedings to have jurisdiction.
When judge is interested, jnrisdiction transferred to adjoining
county.
Probate districts deemed counties for certain purposes.
Judge to certify unfinished acts of his predecessor.

TrUE VL]
SEO. 11.
12.
13.
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Oaths required may be taken before judge, register, or justice of the CIIAP.
peace, How administrators, &c., may swear to accounts.
When judge ma,y appoint commissioner to administer oath.
Judge not to be counsel in cases incompatible.

63.

SELEOTIOW, POWERS AWD DUTIES OF REGISTERS OF PRonATE.
SEO. 14.
15.
16.
17.
18.
19.
20.
21.
22.

Registers, how sclected; oath, bond, powers and duties.
Conditions of bond; penalty for breach.
If rcal estate is devised, register of probate to certify copy of will
to register of deeds 'within thirty days after proof.
Fces therefor to be paid by exccutor or administrator.
If absent or dead, judge may appoint register IJro tem.
Judges of probate and of the supreme COUTt to inspect register's
conduct; penalty for breach of his bond, how recovered, &c.
Proceedings if register is unable or neglects to perforlll his cluties.
Records nmy be completed and certified in case of vacancy.
Register not to be counsel in cases incompatible, nor exeeutor, &c.
SUPREME COURT OF PnoBATE.

SEO. 23. Supreme judicial court to be supreme court of probate. Appeals.
24. Appellant to file bond and reasons of appear'; service thereof.
25. Court may allow appeal accidcnta.Jly omitted.
26. Proceedings when appeal is not prosecuted.
27. Proceedings in probate COllrt to cease after appeal.
28. Appeal to be heard at next term; proceedings.
29. Claimants under heir, have same rights as heir.
COSTS

AND

FEES.

SEO. 30. Costs may be allowed in contested cases.
31. Register's fees for copies.
32. Fees of execntors, administrators, guardians and trustees.
38. Fees of appraisers, commissioners and witnesses, and bow paid.
34. Expenses of partition and assigumont of clower; process if not IJaid.
35. Fees of register in case of foreign estates.
36. Fees of judge for taking disclosures.
37. County to furnish blanks and record books for Ill'obate court.
NOTICES,
SEO. 38.
39.

Notices in probate proceedings defined.
Parties may select newspaper for notices.

SEC. 1. Courts of probate in this state are courts of record.
Each ()ourt shall have au official seal, of which the register shall
have the custody. Such courb; have power to issue any process
necessary for the discharge of their official duties, and to punish
for contempt of their authority the same as the supreme judicial
court may.

Are courts of
record, have
a seal, and
may punish
for contempt.
RS.,c.63, § 1.
03 Me., 248.

SELECTION, POWERS AND DUTIES OF JUDGES OF PROBATE.

SEC. 2. Judges of probate are elected or appointed as pl'O- Judges, how
vided in the constitution. Their election is effected and cleter- ~:~.~~~~~~_
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63. mined as provided respecting county COlllmlSSlOners by chapter

Judges to
have fixed
(la,ys and
places for
holding
courts.
Adjournlllents.
RS. ,c.G3, § 4.
27 Me., 116.

In case of
sickness, absence, inability 01' death
of judge,
another
jutlge lllay
hold his
courts.
R.S.,c.63, § 5.

Jurisdiction
as to "Wills,
administration, adoption of chil,dren, change
of names, and
gua,rdianship.
1881, c. 38.
32 Me., 103.
45 Me., 287.
63 Me., 249.
See R. S., c.
67, § 31.

seventy-eight; and they enter upon the discharg'e of their duties
on the first day of January following'; but, when appointed to fill
vacancies, their terms commence on their appointment.
SEO. 3. Sheriffs and their deputies, coroners and constables,
shall execute all legal processes directed to them by any judge of
probate, and such judge may, when he deems it necessary, require
any such officer, when not in attendance upon any other court, to
attend dl1l'ing the sitting of the probate court, for which the officer
shall be paid as in other comts for similar services; and any person sumllloned before the judge as a witness, refusing to appear
and give evidence, is liable to the same penalties and damages, as
for snch refusal before the supreme judicial conrt.
SEO. 4. Judges of probate shall have certain fixed days and
places for holding their courts, and making alill publishing their
onlers and decrees, where no express provision is made by law;
a.ncl such days shall be made known by public notifications thereof
in their respective counties; they may adjourn their COl1l'ts to any
time not beyond the next regular day, and appoint special courts,
when they deem it neccssary; and in case of the absence of the
judge or vacancy in the office at the time of holding any court,
the register may adjourn the same, by posting notice thereof at
the probate office, until the judge can attend or some other judge
can l)e notified and attend.
SEC. 5. During the sickness, absence from the state 01' inability
of the judge of probate in any county to hold the regular terms of
his court, snch terms, at the request of said j uc1ge or of the
reg'ister of the same county, may be held by the judge of any other
county; and in case of the death of the jl1llge of any county, all
necessary terms of the probate court for that county, may, at the
req uest of the register, be held by the judge of another county,
until the vacancy is filled. The orders, decrees and decisions of
the judge holding such terms, shall have the same force and
validity as if made by the judge of the county in which such terms
are held.
SEC. 6. The judge for each county may take the probate
of wills, grant letters testamentary or of administration on the
ei:ltates of all deceased persons, who, at the time of their decease,
were inhabitants or residents of his county, or who, not being
residents of the state, diecl leaving' estate to be administered in his
county, or whose estate is afterwards found therein; also on the
estate of any person who is under sentence of death and confined
in the state prison awaiting his execution, or of imprisonment for
life in the state prison; and shall have jurisdiction of all matters
relating to the settlement of such est.ates. He may grant leave
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to adopt children, change the names of persons, appoint guardians CHAP. 63.
for minors and others according to law, and have jurisdiction as 1876, c. 59.
to persons under gnardianshIp, and [as] to whatever else is conferred on him by law.
SEC. 7. vVhen a case is originally within the j\ll'isdictiol1 of Court firs~
· t wo or morc countles,
.
. I1 fi rst com- prob<tte
commenCll1g
tlIe pro 1Ja t e Catu t III
t 11 e one W Ille
])1'0Illen ces proceed in ho·s therei n , shall retai II the same excl usi vel .Jv Imve
ceedil?gs! to
JUl'lSthroughont; alld the jnrisc1iction assl1med in any case, except cases diction.
1 so f ar as It
' 1( epcmc1s Oil tIe
1 reslC
. 1OlHJP-. 0 t' any POl'SOIl, at' 58
RS .. c.63, § 7.
of' t"rnl1C,
Me., 227-S.
the locality 01' alllount of property, shall not be coutcstec1 in any 63 Me., 249.
proceeding whatever, exccpt on an appeal from the probate COl1l·t
ill the original case, or when the want of jnriscliction appears on
the same l'ecord.
SEC. 8. When any judge of probate is interested either in his When jnrlgo
is iuterested,
own right, in trnst, 01' ill any other manncr, 01' is within the degree jurisdiction
of kindred, by which in law he may, by any possibility, be heir to transferred
to <tdjoiuany part of the estate of allY person deceased, to an aillonnt in ing county.
RS.,c.G3, §S.
either ease not less than one hundred dollars, snch estnte shall be
settled in the probate COl1l't of any adjoining count,y, which shall
have as fnlljnrisdictioll tllereof, as if the deceased had died therein,
If his intcrest arises after he has regularly nssl1lllecl jl1l'isdiction of
snch estate, or existed at the time of his appointment to office; and
in all cases where an executor, ac1ministl'Htor, 01' gnarc1ian, whose
trnst is not fnlly execnted, becomes jndge of probate for the county
in which his letters were granted, fnrther proceedings thereiu shall
be transferred to the probate conrt in allY adjoinillg county, and
there completed as if such court had had. original jt1l'islliction thereof; and in all such cases the register of probate in such adjoining
county, shall tmnsmit copies of all records relating to sneh estate,
to the probate office of the connty where sueh estate belongs, to be
there recorded.
SEC. 9. Where parts of a county are designated by law for a Prob<tte districts deemsepamte probate district, ·it shall be deemed a county for all pur- ed counties
certain
poses of this and other applicable chapters; and appeals from the for
purposes.
judge of probate thereot' shall be cognizable in the county where RS.,c.63, § 9.
snch clistriet is situated.
SEC. 10. Eve1'y jndge of probate, upon first entering on the Judge to
certify nndnties of his office, shall examine the records, clcc1'ees, HlId certifi· finished <tcts
cates, and the pl'oceedings eonlleeted therewith, which his prede- of his
prcdecessor.
cessor left withont being signed and authenticated, Hnd if he finds RS.,c.G3,§10,
them correct, he shall sign and authenticate them, and they shall
then be as valid to all intents and purposes, as if it [such duty]
had been done by his predecessor while in office.
SEC. 11. A.ll oaths, required to be taken by exeCl1 tors, adminis- Oaths 1'e-

636
CHAP.

COURTS OF PROBATE.

[TITLE VI.

63. tl'ators, trustees, or guardians, except to the truth of accounts by

quil'ed may
be taken
before
judge, register or justice
of the peace.
R.S.,c.6a,§11.

Howadministrators,
etc'., may
make oath
to accoun ts.
1881, c. 8.

When judge
may appoint
cOlllmissioner to administer oath.
R.S.,c.63,§12.

Judge not to
be couusel
in cases incompatible.
R.S.,c.63,§13.

them rendered, and all oatbs required of commissioners of insolvency, appraisers and dividm's of estates, 01' of lIny other persolls
ill relation to allY proceeding ill the probate COl1l't, or to perpetnate
the evidence of the publication of any order of notice, or of any
notice of the time and place of sale of real estate by license of
any jndicial or probate conrt, may be administered by the judgc
01' register of probate or by any jllstice of the peace; and a iJel'tificate thereof, whcn taken ont of court, shall be retl1l'ncd into the
registry of probate, and there filed andrceorded. When no objection 1s made by parties interested, to the allowance of an accollnt,
administrators, executors, guardians a1)(1 trllstces may lllake oath
thereto before a justice of the peacc, and when they reside beyond
the Ii mits of the state, before a commissioller for the state of Maine
or a United States consul.
SEC. 12. If any perSOll, reqnirecl to make oath to any accollnt
to be settled by the jndge of probate, is nnable to attend by reason
of infirmity or otherwise, or resides more than thirty miles fl'0ll1
the place where the COl1l't of probatc is held, the judge by a commission issued for the purpose, may authorize any disinterested
magistrate to admiuister snch oath, who shallretnrll a certificate
thereof to the judge, with sncb cummission and account annexed,
and the vonchers to prove the same.
SEC. 13. No judge of probate shall have a voice in judging
and determining, nOlO be attorney or couusellol' in or out of court
in any civil action or matter, which depends on or relates to any
sentence or decree made by him ill his otfiee; nor in any eivil
action for 01' against ans cxecutor, administrator, guardian, or
trustce under any last will and testament, as such, within his
connty.
SELECTION, POWERS AND DUTIES OF REGISTERS OF PROBATE.

Registers,
how selected; oath,
bom1.11owers
and du(.ies.
RS .. c.(]:),§14.
Constitution, art. vi,
§ 7.

SEC. 14. Registers of probate are elected 01' appointed as
provided ill the constitution .. Theil' election is effected and determined as provided respeeting cOllnty cOlYlmissiollers by chapter
seventy-eight, and they enter npon the discharge of their dnties
on the first duy of Jan nary following; DDt the term of those
appointed to fill vacancies shall COlllJlleUCe immediately. All
registm's, before acting, shall be dnly sworll, Hnd give Dond to the
treasurer of their connty with snfficien t sllreties, in the sum of not
less than olle hundred, nor more than olle thousand dollars, at the
discretioll of the jndge of probate, who shall cet·tit)' his approval
thereon; and they shall have the care and cnstody of all files,
papers, and books belonging to the probate office; and shall duly
record all wills proved, letters of administration or guardianship
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gl'anted, bonds approved, accounts allowed, and snch orders and
. decrees of the judge, ancl other matters, as he directs.
SEC. 15. The conditiolJ of snch bond shall be for keeping np,
seasonably, and in good oreler, the l'ecords of the court; making
and keeping correct anet convenient alphabets of the l'ecords, and
for the faithful discharge of all other dnties of [the] office; and if
snch register forfeits his bond, he shall thenceforth be forever disqnalifiecl from holding said office, and if he lleglects to complete his
records for more than six mOll tlls at anyone time, siekness 01' any
extl'Hordinary casualty excepted, snch neglect shall be adjudged a
forfeitnre.
SEC. 16. -Within thirty days aftel' a will has been duly proved
and allowed ill the l)l'obate court , 01' in the sUIJl'eme COllrt of
probate, it slwll be tAe dnty of the registel' of probate to [shall]
make ont Hnd certi(y to the register of deeds in the county where
the real estate is situated, a trne copy of so much of said will as
devises real estate, with the description of Baid real estate, so far
as allY description can be t'l1l'nished from said will, and the name
of the testator and of the devisee; and it sAall be tlw d /tty of the
registm' of deeds receiving sueh copy to [shall] forthwith file the
same, lllinnting thereon the time of the reception thereof as aforesaid, and record the same in tAe same manner as now p7'0'oided
by law f01' 7'econling [like a] deeds of real estate.
SEC. 17. For his service aforesa id, the register of pro bate shall
be paid [receive] fifty cents for each copy so certified as afol'esaid,
and the register of deeds tlw smn of fifty cen ts for en tering and
recording [the] same, said snll1S to be paid by the executor vr
administrntol' when said will is proved
ajol'csctid, to the register of probate, who shall pay fifty cents to the register of deeds at
the time said certified copy slutll be [is] fumished to him; auel the
executor or administrator shall charge said snms in his account
rendel'ed against tAe estate.
SEC. 18. In case of the death 01' absence of the register, the
jndge of probate shall appoint a suitable person to act as register,
until the register reSllmes his duties, 01' another is qnalified in his
stead; and he shall be dilly SWOJ'll, and, if the judge require it,
give bond as in case of the register.
SEC. 19. EV0ry jndge of probate and the justices of the supreme
comt of probate, shall constantly inspect the conduet of the register with respect to his reCOl'd8 and the duties of his office, and give
information in writing of aoy breach of his bond to the treaSlll'er of
his county, who shall put it in suit; and the money thus recovered
shall be applied fol' [toward] the expenses of dnly completing the
records of such register under the direction of said jndge, and the

as
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Conditions
oflJOncl ; penal t,y for
breach.
R.S"c.63.~15.

Gil Me., 3GS.

Register to
certi.fy copy
of wIll to
register .of.
deeds wlthm
thirty days
after proof,
if real es t<tte
is devised.
1879, c. 118.
See c. 64, § 42.
Duty of register of
deeds.

Fees to be
paid by
exccutor or
administrator.
1874, c. lS(3.

If register is

absent 01'
dead, judge
may appoint
register
pro tem.
R.S.,c.63,§1G.
Judges of
probate and
of the suprcmo court
to inspect
register's
conduct, &c.
R.S"c.63,§17.
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63. surplns, if any, shall enure to the county i bnt if it is not sufficient

Proceedings
if register is
unable or
neglects his
duties.
R.S.,c.63,§18.

Records may
be completed and certified in case
of vacancy.
R.S.,c.63,§19.
Register not
to be counsel
in probate
cases.
R.S.,c.03,§20.

for that pUl'pose, the treasnrer may recover the deficiency of the
register in an action on the case.
SEC. 20. When a register is unable to perform his duties 01'
neglects them, the judge of probate shall certify sueh inability 01'
neglect to the county treasnrer, the time of its commencemen t and
termination, and what person has performed the duties for the time;
and Huch persoll shall be paid by the treasurer in proportion to
the time he has served, and the amount deducted from the register's
salary.
SEC. 21. When there is a vacancy ill the office of I'egister, and
the records are incomplete, they may be completed and certified
by the person appointed to act as register, or by the succeeding
register.
SEC. 22. No register of probate shall be attol'l1ey 01' connsellor
in or out of C01ll't in any snit or matter pending in the court,
of which he is register, nor in any appeal therefrom; nor be executor, administrator, tl'Ustee, guardian, commissioner of insolvency,
appraiser or divider of any estate in any case, that is within the
jurisdiction of said court, nor be in any manner interested ill the
fees or emoluments arising therefrom.
SUPRE1HE COURT OF PROnATE.

SEC. 23. The supreme jnc1icial court is the supreme conrt of
probate, and has appellate j1ll'isdiction in all matters determinable
by the several judges of pl'obate; and any person aggrieved by
any ol'del', sen tence, deCl'ee, 01' denial of sllch judges, except the
appointment of a special administrator, may appeal therefrom to
the snpreme court to be held within and for the same county, if
he elaims his appeal within twent.y days from the date of the proceeding appealed from i 01' if, at that time, he was beyond sea, or
ont of the United States, and had no sufficient attorney within the
state, within twenty days after his return or appointment of such
attorney. (a)
SEC. 24. Within the time limited for claiming an appeal, the
Appellant to
file bond
appellant
shall file, in the probate office, his bond to the adverse
and reasons
of appeal;
party, 01' to the judge of probate for the benefit of the advel'se
service on
other
party, for such sum and with such smeties, as the judge approves;
parties.
R.S.,c.63,§22. conditioned to prosecute his appeal wHh effect, and pay all in terven ..
53 1I1e., 185. ing costs aIHl damages, and sneh costs as the supreme COlll't taxes
against him, and also file in the pro bate office the reasons of appeal;

S. J. court
to ,be snpreme court
of probate.
Appeal.
R.S.,c.63,§21.

(a)19l'1re.,260; 27 Me., 82; 30 Me., 538; 34 Me., 44; 44 Me., 63; 51Me.,
424; 52 lire., 195; 53 Me., 186,558; 54 lIIe., 342; 56 Me., 413; 58l1Ie.,227;
68 Me., 413, 415.
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and, fourteen days at least before the sitting of the appellate court,
shall serve all the other parties, who appeared before the judge of
probate in the case, with a copy of such reasons, attested by the
register of probate; but in case of controversy between a person
under guardianship and his guardian, the supreme conrt may sustain
an appeal on the part of the ward without such bonel.
SEC. 25. If any such person from accident, mistake, defect of
notice, or othenvise without fanIt on his part, omits to claim or
prosecute his appeal as aforesaid, the supreme court, if justice
seems to require a revision, may, upon reason a ble terms, allow an
appeal to be entered and prosecuted wit.h the same effect, as if it
had been seasonably done; but not without due notice to the party
adversely interested, nor unless the petition therefor is filed with
the clerk of said court within one yeal' after the decision complained
of was made, said petition to be heard at the term next after the
fili n g thereof.
SEC. 26. If the appellant fails to entet' and prosecute his appeal,
the supreme conrt, upon the complaillt of any person interested in
the case, may affil'm the former sentence, assess reasonable costs
for the complainant, and take such further order thereon, as law
and Justice require.
SEC. 27. After an appeal is claimed, and the bond and reasons
of appeal filed, all fmther proceedings, in pursuance of the matter
appealed from, shall cease, until the determination of the supreme
court thereon.
SEC. 28. Such appeal shall be cognizable at the next term of
the su preme (,OUl't, held after the expiration of thirty-foUl' days from
the date of the proceeding appealed from, [subject to exceptions
to be disposed of by the supreme COl1l't sitting in the district,*] and
said comt [held by a single judge within and for the county*,] may
reverse or affirm, in whole or in part, the sentence or act appealed
from, pass such decree thereon as the judge of probate ought to
have passed, remit the case to the probate comt for further proceedings, or take any order therein, that law and justice require;
and if, upon such hearing, Hlly question of fact OCCl1l'S proper for
a trial by jury, an issue may be formed for that pnrpose nnder the
direction of the comt and so tried.
SEC. 29. Any person claiming under an heir at law shall have
the same rights in all proceedings in probate courts, including
rights of appeal, that the heir may have.
COSTS
SEC. 30,

AND

FEES.

CHAP,

63.

Court may
allow appeal
accidentally
omitted.
RS.,c.G3,§23,
57 Me., 227.

Proceedings
when appeal
is not
prosecuted.
R.S. ,c.(l3,§24.

Proceedings
in probate
court cease
after a p peal.
R.S.,c.53,§25.
Appeal to be
heard at
next term;
proceedings,
R.S.,c.{j3,§25.
44 Me., 53.
45 Me., 584.
53 Me., 185.
54 Me., 208.

Claimants
under heir,
have same
rights as
heir.
1881, c. 90.

In all contested cases in the original or appellate Costs may be

* [NOTE. These clauses are proposed to remove a doubt as to the jurisdiction of the law court, suggested by HOll. Nathan Webb, of Portland.]
41
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63. court of probate, legal costs may be allowed to either party, to be

allowed in
contested
cases.
R.S.,c.63,§27.
Register's
fees for
copies.
R.S.,c.63,§28.

Fces of executors, administrators,
guardians
and trustees.
R.S.,c.63,§29.

Pay for appraisers of
estate, &c.
1876, c. 108.

-witnesses
before probate court.

-how paid.
Expenses of
partition
and assignment of
dowel'.
Process if
not pa.id.
R.S.,c.63,§31.

Fees of register in case
of foreign
estates.

paid by the other, or to either 01' both parties, to be paid out of the
estate in controversy, as justice requires; and executions may be
issued therefor as in courts of common law.
SEC. 31. The register shall receive for such copies as are taxable by law twelve cents a page; but he shall have no fee for
taking from the files of his office, or transporting to the place
where the probate court is held, papers necessary for the settlement of any estate or account in said court, nor for furnishing to
those entitled to it, one copy of each will proved.
SEC. 32. Executors, administrators, guardians and trustees,
may be allowed one dollar for every ten miles travel to and from
the court, and one clollar for each day's attendance; and also, at
the discretion of the judge, having regard to the nature, liability
and difficulty attending their trusts, a commission not exceeding
five pel' cent. on the amount of personal assets that come into
their hands, and, in cases where legal counsel is necessary, a
reasonable sum for professional aid.
SEC. 33. Appra,isers of estates, commissioners for examining
claims against insolvent estates or deter'mining disputed claims,
and commissioners appointed to make division of estates and for
assigning widows; clower, may be allowed a reasonable compensation therefor, for the time actually employed, including' travel
and expenses. vVitnesses to the execution of wills, or in any
issue before the probate court, one dollar a day, and six cents a
mile, going' and returning'; the fees of witnesses to wills, appraisers,
and commissioners on insolvent estates, or disputed claims, shall
be paid by the executors, administrators, trustees or guardians,
and allowed in the settlement of their accounts.
SEC. 34. vVhen a partition of real estate or assignment of
dowel' is made by order of any judge of probate, the expenses
thereof shall be paid by the parties interested in proportion to
their interests; but when such expenses accrue prior to the closing of the final account of any executor or admiuistrator of the
deceased owner of such real estate, having in his hands sufficient
personal assets for the purpose, the judge of probate may order
him to pay such expenses, and allow the same in his acconnt,
after due notice and hearing thereon. In case of neglect or refusal
of any person liable to pay such expenses of partition and assignment of dowel', the judge of probate may issue a warrant of distress against such delinquent for the amount due from him, and
the costs of the process.
SEC. 35. vVhen administration is gTanted on the estate of any
person not a resident of this state, or the will of any such person
is proved, or administration is granted to any public administrator,

TITLE
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or a guardian is appointed for a minor not a resident of this state,
the register of probate shall have a reasonable compensation, to he
fixed by the judge, for entering and filing the orders and decrees, and
making the necessary records relating thereto, to be paid by the ex~
ecutor, administrator or guardian, and allowed to him in his account.
SEC. 36. The judge of probate shall have a reasonable compensation for hearing and reducing to writing questions and
answers of any party accused of concealing or embezzling property
belonging to any estate or person under guardianship, to be paid
by the person requesting the examination.
SEC. 37. Each county shall provide necessary printed blanks
and record books for the probate courts.
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Fees of
judge for
taking disclosures.
R.S.,c.63,§33.

Blanks and
rccords.
R.S.,c.63,§34.

NOTICES.

SEC. 38. In all laws relating to probate courts and proceedings,
the words "public notice" denote notice published three weeks
successively in a newspaper printed in the county, or, if none, in
the state paper j the words "personal notice" denote service by
a copy given in hand or left at the place of last and usual abode,
seven days at least before the time of hearing; and the words
"due notice" denote public or personal notice, at the discretion of
the judge.
SEC. 39. Any notice to be published in a newspaper, shall be
published in such paper printed in the county as the party required
to publish it selects, unless the judge deems such paper unsuitable
from want of circuhttion or [for] other substantial reason.

..

$

CHAPTER 64.
APPOINTMENT, POWERS AND DUTIES OF EXECUTORS AND
ADMINISTRATORS.
LnIITATIONS.

SEC. 1.

In what cases administration shall not be granted, nor wills proved.
·WILLS AND EXECUTORS.

SEC. 2.

Wills may be deposited in the registry of probate; how to be
indorsed; when and to whom to be delivcred.
3. Duty of exccutors and others having custody of wills. Pcnalty for
neglect.
4. When witnesses are distant or unable to attend, depositions may be
takcn.
5. If no objection to a will, one witness or deposition only required.
6. When letters testamentary may be granted.
7. Wills lost or carried out of the state, how to be proved.

Notice in
probate proceedings
defined.
R.S.,c.63,§35.

Parties may
select newspaper for
noticcs.
R.S.,c.63,§36.
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SEC. 8. Will may prescribe what bond, if any, executor shall give.
9. Bonds of executors. Conditions.
10. Bond if executor is residuary leg·atee.
11. What executors may act. Powers of majority.
WILLS ]\IAnE IN OTHER STATES OR COUNTRIES.
SEC. 12. Wills made in other states or countries, when to be proved and
allowed in this state.
13. Wills proved in other states or cbuntries, may be allowed in this
state. Proof, notice, hearing and decree.
14. Force and effect of such wills. Proviso in regard to aliens.
15. Letters may be granted, and the estate settled.
NUNCUpATIVE ';VILLS.
SEC. Hi.

When nuncupative wills may be approved; uotice.
AD~nNISTRATORS.

SEC. 17. To whom administration may be granted.
18. Estates of persons under sentence of death or imprisonment fOT life
to be administered.
19. Bonds of administrators. Conditions.
AnMINISTRATORS WITH THE VVILL ANNEXED, AND DE BONIS NON.
SEC. 20.
21.

Administrators with the will annexed, when to be appointed.
Administrators de bonis non to be appointed in case of removal or
other vacancy.
22. Power of female executor or administrator ceases on marriage;
proceedings.
23. Death of executor; proceedings.
24. Bond of administrator with the will annexed, and de bonis non.
PUBLIC ADMINISTRATORS.

Appointment, duty and bonds of public administrators.
Wheu the judge lllay revoke their powers; proceedings in such cases.
27. When they may be licensed to sell real estate.
28. Proceedings iu such sales.
29. Balance in their hands to be paid to state treasurer.
30. Notice of such balance to be given to state treasurer. Bond to be
sued if administrator does not pay.
31. Such balances if not chtimed in twenty years, forfeited to the state.

SEC. 25.
20.

SPECIAL ADMINISTRATORS.
SEC. 32. When a special administrator may be appointed. Bond to be given.
33. His powers and duties.
34. His compensation. When his powers cease; proceedings.
35. Not to be sued by creditor without decree of judge.
30. When letters ma:y be granted to executors pending appeal. Proceedings.
EXECUTORS IN THEIR OWN WRONG.
SEC. 37.

Who are executors in their own wrong; liability.

PROVISIONS RELATING TO BOTH EXECUTORS AND ADMINISTRATORS.
SEC. 38. Notice of appointment by executors and administrators.
39. Notice when deceased lived out of the state.
40. Notice proved by affidavit, filed and recorded.
41. Executor or administrator residing out of the state, required to
appoint agent or attorney in the state on whom demand and
service may be made.
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SEC. 42.
43.
44.
45.
46,

47.
48.
49.
50,
51.
52.
53.
54,
55.
56,
57.
58,
59,
60.
61,
G2.

63.
64.
65.
66,
67,

Devises of real estate to be recorded in registry of deeds.
CRAP.
Inventory, when to be returned.
Appointment of appraisers.
Warrants of appraisement lllay be revoked,
How choses in action shall be appraised.
Additional inventories may be required.
What may be omitted from the inventory.
When additional bonds may be required.
When sales of personal estate may be ordered. Collection of
demands sold.
For what executors and administrators shall account.
Reference or compromise of claims may be anthorized.
Special commissioners may be appointed on disputed claims.
Executor or administrator neglecting to pay debts, guilty of waste.
When accounts shall be rendered; notice and examination.
All property received to be accounted for.
Also income of real estate used by executor or administrator.
Executor 01' administrator ma,y insure property in his hands.
Allowance may be made for monuments or grave stones,
vVhat debts and expenses of deceased married women may be paid.
Debts of husbands and wives to each other are to be paid.
Claims against estate to be verified by affidavit, if required.
Claims of executors or administrators, how to be adjusted.
vVhen one of several executors or administrators is removed or
resigns, proceedings,
Chancery remedies between co-executors and co-administrators.
Previous acts of thosc removed valid.
Action on bond limited to six years, except in case of fraudulent
concealment.

E~IBEZZLEUEN1.'

SEC. 68.
69.

70.
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64.

OF THE PROPERTY OF DECEASED PERSONS.

Persons suspected of embezzlement may be cited and examined.
Limitation.
Persons intrusted with estate of deceased may be cited to account.
Penalties for refusal in either case.
LIMITATIONS.

SEC. 1. No administration shall be gran ted on the estate of any
[intestate*] deceased person, nnless it appears to the jlldge that he
left personal estate to the amollnt of at least twenty clollars, or
owed debts to that amonnt, and left real estate of the valne of
twenty dollars; and when no administmtion is granted for want
of such estate, the personal property of the deceased shall become
the property of the widow, or, if none, of the next of kin, who
shall not, in snch case, be chargeable as executors ill their own
wrong. After the lapse of twenty years from the decease of any
persoll, no probate of his last will, or administration on his estate
shall be originally granted, nnless it appears that there are moneys
due to said estate from the United States; but this shall not
apply to foreign wills previously proved and allowed in some
other state or country.

*

[NOTE BY TilE COMMISSIONER. The addition of the word "intestate" is
suggested by Hon. Henry C. Peabody, of Portland, judge of probate for Cumberland county, to relieve this section from possible conflict with § 20.1

In what
cases administration
shall not be
granted, nor
will proved.
R.S. ,c.M, § l.
22 Ne., 553.
52 Me., 196,
63 Me., 379.
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Wills may
be deposIted
in the registry of probate; how to
be indorsed,
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whom to be
delivered.
R.S.,c.64, § 2.

Duty of executorA and
others having custody
of wills.
Penalty for
neglect.
R.S.,c.G4, § 3.
5 Me., 493.
6 Me., 276.
52 Me., 172.

When witnesses to a
will are distant 01' unable to attend, depositions may be
taken.
R.S.,c.64, § 4.
If no objection to a
will, one
witness 01'
one deposition only

WILLS

AND

EXECUTORS.

SEC. 2. A will may be deposited for safe keeping in the registry
of probate in the connty where the testator lives; and the register
on being paid the fee of one dollar, shall receive and keep said
will, and give a certificate of the deposit thereof. Snch will shall
be inclosed in a sealed wrapper, indorsed with the name and
residence of the testator, and the date when deposited, and may
have indorsed thereon the name of any person to whom it is to
be delivered after the death of the testator, and shall not be
opened nor read, \1ntil delivered to the testator, or to some person
authorized to receive it by an order in writing signed by the testator and attested by oue witness, and the register may reqnire,
if he thinks propel', the person presen ting Bnch order to make
oath that the same is genuine. After tlie death of the testator the
will shall be delivered to the person, if any, entitled by the indorsement 011 the wrapper to receive it; 01', if not demanded before
the next probate conrt after the death of the testator, it lIlay then
be pnblicly opened and retained in the probate office until offered
for probate; 01', if the j nrisdiction of the estate belongs in another
comt, it shall be delivered to the execntors, or otber persons
entitled to the custorly thereof, to be presented for probate in such
othor court.
SEC. 3. Every person having the cnstody of a will, shall, after
the testator's death, deliveJ' it into the probate court having jurisdiction thereof, 01' to the executor therein named; and any such
executor, having such will in cnstody, shall file it in the court
having jl1t'isdiction thereof. If any snch executor or other person
without reasonable cause, neglects so to do, for thirty days after
notice of the testator's death, he having been duly cited for that
p11l'pose, he may be committed to the county jail by the judge's
warrant, there to be kept in close cnstody, until he so delivers
the will, or is released by the judge or otherwise by order of law;
and he shall also be liable to the action of any party for the
damage which he snstains by snch neglect.
SEC. 4. When any of the witnesses to a will offered for probate
Ii ve ont of the state, or more than thirty miles distant, or, by age
or indisposition of body are unable to attend court, their depositions, taken before any magistl'ate authorizec1 by commission from
such judge, shall be competent evidence in the absence of such
witnesses.
SEC. 5. When it clearly appears to the judge by the written
consent of the heirs at law or otherwise, that there is llO objection
to the probate of any wm, he may decree probate thereof upon
the testimony of one or more of the three subscribing witnesses
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reqnired by law, who can substantiate all the requisite facts; 01',
in the cases desCl'ibed in the preceding section, npon the depositions of one or more of them, snbstantiating the facts.
SEC. 6. When any will is duly proved and allowed, the judge
of pJ'obate may issne letters testamental'y thereon to the executor
named tbel'ein, if he is legally competeut, accepts the trust, a~d
gives bond to discharge the sallle when required; but if he i'efnses
to accept on being duly cited for that purpose, or if he neglects
for tweuty days after pI'obate of the will so to give bond, the jndge
may grant such letters to the other executors, if there are any
capable and willing to accept the trust.
SEC. 7. When the last will of any deceased persoll, who had
his domicile in tlds [the] state at the time of his death, is lost,
destroye<1, suppressed 01' caniee! out of the state, and cannot be
obtained after reasonable diligence, the execntion and contents
thereof may be proved by a copy and the legal testimony. of the
subscribing witnesses to the will, or by any other evidence competent to prove the execution and contents of a will, and upon proof
of the continued existence of such lost will np to the time of the
decease of said testator unrevoked, letters testamentary shall be
gmnted as on the last will of the deceased, the same as if the
original had been prodnced and proved,
SEC. 8. Letters testamentary may issue, or sales of real estate
be made nnclel' the provisions of a will, without the executor giving
bond, or by his giving one in a specified snm, when the will so
pI'ovides; bnt when it appears necessary or proper, the judge, on
application of parties interested, lllay require him to give bond as
in other cases.
SEC. 9. Every executor before entering on the Bxecntion of his
trnst shall give bond, except when otherwise provided in the will,
with snfficient sureties resident in this [the] state, in such sl1m as
the jndge of probate orders, payable to him 01' his sncC'essors, with
condition, in snbstance, as follows:
Pint.-To make and return to the probate court, within three
months, a true inventory of all the real estate, and all the g01Ocls,
chattels, rights and cI'edits of the testator, which are by law to be
administered, and which come to his possession or knowledge.
Second.-To aclministel', according to law and to the will of the
testator, aU his goods, chattels, rights and credits.
Tldl'd.-To render, upon oath, a just and trne acconnt of his
administration within one year, and at any other times, when
reqnired by the jndge of probate.
Pmtl,tlL-To account, in case the estate shonld be represented
insol\rent, for three times the amount of any illjUl'y dOlle to the
real estate of the deceased by him, or with his cOllsent, between the

CHAP. 64.
required.
R.S.,c.64, § 5,
When letters
testamentary may be
granted.
R.S. ,c.64, § 6.
46 Me., 237,
248.

See § 20.

Wills lost or
cal'l'ied out
of the state,
how to be
proved.
R.S.,c.64, § 7.
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prescribe
what bond,
if any, executor shall
gi ve.
Un6, c. 81.
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R.S"c,64,§10.
67 Me., 122.

What executors may act.
Powers of
majority.
R.S.,c,64,§11.
54 Me., 456.
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representation of insolvency and the sale of such real estate for
the payment of debts, by waste or trespass committed on any building thereon, 01' on any trees standing and growing thereon, except
as necessary for repairs or fnel for the family of the deceased; or
by waste 01' trespass of any other kind; and for snch damages as
be recovers for the like waste 01' trespass committed thereon.
SEC. 10. If snch execut0r is a residnary legatee, the condition
of his bond, instead of the preceding, shall be to retlll'n :m
inventory as aforesaid, and to pay all the debts and legacies of the'
testator, unless the estate from some unexpected event should prove
insnfficient therefor.
SEC. 11. \Vben two 01' more persons are named executors in
any will, and are not released hy the will from giving bonds, none
shall act as such, or intermeddle, except those who give bonds as
aforesaid; but a majority of those leg'ally qualified, unless it i~
otherwjse prescribed in such will, may do'all the acts in the execution of such trust, which all could do, and all acts so done are as
valid in law as if all had agl'eed thereto; and a suit may be
maintained against the executors, so acting, on their bond, for the
benefit of any person aggrieved by their acts, without joining the
othel' parties to fluch boncl.
WILLS MADE IN OTHER STATES OR COUNTRIES.

Wills made
in other
states or
countries,
when to be
proved and
allowed here.
R.S.,c.6J,§12.
Wills proved
in other
states or
countries
may be allowed in this
state.
Proof, notice, hearing
and decree.
R.S. ,c.G4,§13.
4 Me., 138.

Validity of
certain wills
established.
1874,c.1G9,§1.

SEC. 12. Any will executed in another state or country, accordillg to the laws thereof, may be presented for probate in this state,
in the county where the testator resided at the time of his death,
and pl'oved and allowed, and the estate of the testator settled, the
same as in case of wills executed in this state.
SEC. 13. Any will proved and allowed in another state or
country, according to the laws thereof, may be allowed and 1'0corded in this state in the manner and for the purposes hereinafter
mentioned. A copy of the will and the probate thereof, duly
anthenticated, shall be produced by the executor, or by any person interested therein, to the judge of prohate in any connty in
which there is estate real or personal on which the will can operate;
wherenpon the judge shall assign a time and place of hearing, and
canse public notice thereof to be given, the first publication to be
thirty days at least before the time so assigned. After such heat··
iug, if the judge considers that the instrument should be allowed
in this state as the will of the deceased, he shall order the copy to
be filed and recorcied.
SEC. 14. Such will shall have the same force as if it had been
originally pl'oved and allowed in the same conrt ill the usual manner, but nothing herein shall give any operation and effect to the
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will of an alien different froll what it would have, if originally
proved and allowed in th is state.
SEC. 15. After allowing and recording any will as aforesaid,
the jndge of pl',Obate may gl'ant lettel's testamentary, 01' of administration with the will annexed thereon, and proceed in the settlement ot the estate fonnd in this state, in the mannel' provided by
the laws of this state with respect to the estates of persons who
were inhabitants of allY othet, state or conntry; and the letters
thus granted shall extend to all the estate of the deceased within
this state, and exdude the jurisdiction of the probate conrt in
every other connty. Snch administration may be granted in allY
connty in which lands of the testator, snbject to the operation of
his will, remain nndisposed of after the lapse of more than twenty
years from his decease.

NUNCUP ATTVE
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Letters may
be granted
and the estate settled.
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WILLS,

SEC. 16. No letters testamentary 01' probate of any n uncupative will, shall pass the seal of allY COl1l't of probate, nntil fOllrteen
days after the decease of the testator; nor shall snch will be
approved and allowed at any time, nnless dne notice is given to
all persons interested, specifying that the will to be proved is a
nuncnpati ve will.

When nuncupative
wills may be
approved;
notice.
R.S.,c.64,§16.

ADJIUNISTRATORS.

SEC. 17. Upon the decease of any pel'son intestate the judge
of probate having jurisdiction shall gmnt administration of snch
intestate's goods Ol' estate to tho widow, husband, next of kin,
01' husband of the daughter of the deceased, or to two or more of
them; as he thinks fit, if the applicant is over the age of twentyone years and in othor respects suitably qnalified for the tl'l1st, but
if they are nnsnitable, 01' being residents in the connty, thoy after
clne notice neglect 01' ref'nse for thirty days from the decease of
the intestate to take out letters of administration he may commit
administration on snch estate to snch person or persons as he
deems suitable.
SEC. 18. When any person, by dne course of law, is under
sentence of death or of imprisonment in the state prison for life,
and confined in pursnance thereof, he shall be deemed in law from
the timo of snch imprisonment, to all intents and pnl'poses, as
civilly dead; and his estate shall be administered npon and distributed, and his contracts and relations to pel'sons and things
affected, in all respects as if he was [were] dead.
SEC. 19. Every administrator, before entering on the execntion
of his trust, shall give bond with good and sufficient sl1l'eties

Administration on the
estate of
deceased
persons intestate, how
made.
1874,c.160,§2.
22 Me., 5i\3.
32 Me., 103.

Estates of
persons under sentence
of death or
imprisonment for life
to be administered.
R.S.,c.G5,§18.
47 Me., 469.
Bonds of
administrators.
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CHAP. 64. res'ident witbin this [theJ state, in such sum as the judge ordcrs,
Conditions. payable to bim or bis successors, witb condition, in snbstance, as
R.S. ,c.64,§19.

follows:

65 Me., 471.

6lS Me., 471.
65 Me., 471.

62 Me., 308.
65 Me., 471.

Fi?'st.-To make and roturn into the probate COl1l't, witbin three
montbs, a trne inventory of all the rcal estate and all tho goods,
chattels, rights and crcdits of the deceased, which come into his
possession or knowledge.
Second.-To administer according to law all the goods, chattels,
rights and credits of the deceased.
Tl~i)'d.-To render, upon oath, a true acconnt of his anministration within one year, and at any other timcs when required by the
judge of prohate.
FOUJ,th.- To pay aud deliver any balmwe, or any goods and
chatteJs, rights and credits, remaining ill his hands upon the settlement of his acconnts, to sllch persons as the judge of probate
directs.
Fifth.-To deliver the letters of administration into the probate
court, ill case any will of the deceased is thereafter dnly proved
and allowed,
Sixtl~.-To acconnt, in case the estate should be represented
insolvent, for three times the amount ot' any illjnry done to the
real estate of the deceased by him, or with his consent, betwecn the
representation of insolvency and the sale of snch real estate for
the payment of debts, by waste or trespass committed 011 any
building thereon, or on any trces standing and growing thereon,
except as necessary for repairs or fnel for the famil,Y of the deceased;
or by wastc or trespass of any other kind; and for snch damages
as he recovers for the like waste or trespass committcd thereon.
AD:ilITNISTRATORS WITH THE WILL ANNEXED, .AND DE BONIS NON.

SEC. 20. If there is no person that the judge can appoint
Administrator, with will executor of allY will according to the provisions ot' section six; or
annexed,
when to be
if the only one appointed neglccts to file the reqnired bond withappointed.
in the time therein allowed, he may commit administration of the
1881, c. 21.
See § O.

estate, with the will annexed, to snch person as he would be
authorized to appoint if the deceased had died intestate; and when
an cxecutor is uuder twenty-one years of age at the time of the
probate of' the will, administration may be granted, with the will
annexed, dl1l'ing the minority of such executor unless thcre is
another executor who aceepts the trust, in which casc the estate
shall be administered by such othcr executor nntil the minor
arrives at full age, when be may be admitted as joint executor
with the formel', upon giving' bonds as before provided.
Executors or
SEC. 21. When an execntor or administrator, residing out of
administntthe
state, after being duly cited by the judge of probate, neglects
tors may be
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to render his accollnts and settle the estate according to law, 01'
when any executor 01' administrator, joint 01' sole, becomes insane
01' otherwise unsuitable to perform the trust, refnses 01' neglects to
do so 01' mislilHnages the estate, the judge of probate may remove
him; and he lilay accept the resignation of any joint 01' sole executor 01' administrator, when he is satisfied, after pnblic 01' persOilul
notice to those interested in the estate, and a heal'ing, that there
is reasonable cause therefor, and that it will not be detJ·illlental to
the estate 01' to those interested therein; and in either case if
there is no other executor 01' administrator to discharge the trnst,
the jndge may commit administl'ation of the estate not already
administered, with the will annexed 01' otherwise, as the case
requires, to such persons as he thinks fit, as if the olle resignod 01'
removed were dead; and sllch administrator shall have the same
powers and be liable to the same obligations as other administrators 01' execntor[s] whom he lllay succeed.
SEC. 22.
,Vhen an nnmarried woman, who is joint 01' sole
executor 01' administrator, marries, her husband shall not exercise
such trust in her right, but he)' authority is thereby extingnished;
and the other execnto)' 01' ndministmtor, if any, may proceed in
discharging' the trust, as if she was [were] dead. If there is no
other, aciministl'ation with the will annexed 01' otherwise Lllay be
granted, as provided in the preceding section.
SEC. 23. The execntor of an execntor shall have no authority
as sneh to administer the estate ofthe first testator; bu t on the death
of the sole 01' surviving executor of any last will, administration of
said estate not already administered may be granted with the will
annexed, to snch person as the judge of probate thinks fit.
SEC. 24. Every person, who is appointed administrator with
the will annexed, shall, befo),e entering npon the execution of his
trust, give su(~h bond to the jndge of probate as is reqnired of Hn
execntor. Every admini"trator de bonis non shall give bond as
is required of an execntor 01' administrator, as the case demands.
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Judge may
commit administration
to other
persons.

Power of
female executor or administrator
ceases on
marriage;
proceedings.
R.S.,c.64,§22.
56 Me., 302.
63 Me., 432.
Death of executor; proceedings.
R.S.,c.64,§23.

Bond of administrator
with the
will annexed, and de
bonis non.
R.S.,c.64,§24.

PUBLIC ADMINISTRATORS.
SEC. 25.
The governo]', with advice of conncil, when a vacancy
occurs in any connty, shall appoint a public administrHtor therein,
who shall take ont letters of aciministl'ation and administer on the
estate of any person who dies intestate in snch connty, not known
to have in t1~i8 [thn] state any heirs or kindred who can lawfully
inherit such estate; and acconnt in like manner, and give bonds
to the judge of probate with like conditions, as in cases of ordinary
administration, and with the fnl'ther condition, in substance, that
he will com ply with the provisions of the following section.

Appointment, duty
and bonds of
public administrators.
R.S.,c.64,§25.

650

POWERS AND DUTIES OF EXEOUTORS.

[TITLE VI.

SEC. 26. If, before the estate of such deceased is fnlly settled,
CHAP. 64.
When the
any last will and testament of his is produced and dnly proyed, 01'
judge may
if any of his heirs, next of kin, or his widow makes application in
revoke his
powers.
writing
to the judge of probate having jl1l'isdiction of the estate,
R.S.,c.64,§26.

When he
maybe
licensed to
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R.S.,c.64,§27.
See c. 71, §1,
spec. 9.

Proceedings
in such sales.
R.S.,c.G4,§28.

Balance in
his hands to
be paid to
state treasurer.
R.S.,c.G4,§29.

Notice to be
givento state
treasurer.
R.S.,c.G4,§30.

Balance, if
not claimed
in twenty
years, forfeited .to
state.
R.S.,c.G4,§31.

and uhtims the right to administer thereon, 01' to have some other
suitable person appointed to that trust, the judge shall revoke the
former administration and gl'nnt letters testamentary, 01' new
administration, as the case requires; and therenpon the public
administrator shall sl1l'render his letters of administration to the
jndge of probate, settle his account, and deliver to his snuceSSOl' all
snms of money in his hands, alld all the gouds, chattels, rights and
credits of said deceased, not administered upon.
SEO. 27. The judge of probate may grant license to a public
administrator to sell the real estate of such deceased, for the payment of debts and incidental charges, as to other administrators;
and also, after three years from the granting of administration, to
sell any 01' all of sueh real estate, at public 01' private sale,
although not needed for that purpose, if he is satisfied that it
would be for the interest of all concerned, and that no heir, 01'
other persons, except creditors, elirectly interested in such estate,
ean be fonnd in the Dllited States.
SEC, 28. In such cases, the judge of probate and such administrator shall observe all the provisions of law as to bonds, notices,
oaths and other requirements as in the sale of real estate by other
administrators.
SEC. 29. vVhen there is, in the hands of snch public administrator, Hn amonnt of money, more than is necessary for the paylllent of the deceased's debts and other purposes of aclministl'ation,
he shall be required by the judge ot' probate to deposit it with the
treasurer of state, who shall receive it; and the state shall be
responsible for the principal thereof, for the benefit of those who
may lawfully claim it; and the governor and conncil, on applica
tion and proof, ilia,)' order the treasnrer to pay it over.
SEC. 30. In such case, the jndge of probate shall giye notice
to the treasurer of state of such amount, and from what estate
receivahle; and if said administrator neglects, for three months
after the order of the judge therefor, to deposit the same, the
treast1l'er shall canse his probate bond to be put in suit for the
recovery thereof.
SEC. 31. If the heirs, widow, 01' next of kin, to any sneh intestate, or other lawful claimants, do not demand snch money within
twenty years from the time of its deposit, it shall be forfeited to
the state.
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SEC. 32. When from any cause there is a delay in granting When a special adminletters testamentary or of administration, the jndge of probate istrator may
apmay appoint a special administrator, who shall, notwithstanding be
pointed.
any pending appeal, proceed ill the execntioll of his duties nlltil it Bond to be
given.
is otherwise ordered by the supreme COl1l't of probate; and he R.S.,c.64,§32.
shall give bond, like other administrators, conditioned that he
will make andl'etlll'n into the probate court within three months,
a trne inventory of all the goods, chattels, rights and credits of
the decea~ed, which come to his possession 01' knowledge; and
that he will truly account, on oath, for them and deliver them to
the person lawfully authorized to receive them. When by reason
of the removal or discharge of executors or administrators, and
appeals from the decrees of removal or discharge, there is no
execntor or administratol' to act, the judge may appoint a special
administrator, who shall have the same powers, and perform
the same duties as other special administrators, nutil snch appeals arc disposed of alld Rome executor or adminh,trator may
legally act.
SEC. 33. He shall collect all the goods, chattels, and debts of His powers
and duties.
the deceased, control and cause to be improved all his real estate, R.S.,c.64,§33.
and coiled the rents and profits thereof, and preserve them for 63 lIle., 355.
the execntor or administrator thereafter appointed; and fOJ' that
pmpose may maintain snits, and sell such perishable and other
goods as the judge orders; pay the expenses of the funeral and
last sickness, and of his administration; debts prefel'l'ed under the
laws of the United States; public rates and taxes, money due the
state from the deceased, and [pay] to the widow, if any, and if
not, to the gnardian of the children under fourteen years of age,
for their temporary snpport, such sums as the judge orders, having regard to the state and amoun t of the property; and sums so
paid to the widow or gna\'Clian shall be declncted, if the estate is
solvent, fl'om the share of the widow or children, but if insolvent,
[shall] be considered by the jlldge in his allowance to them.
SEC. 34. Such aclministmtol' shall be allowed sueh compensa- His compention for his services, as the judge thinks reasonable, not exceeding sation.
When his
that allowed to other administrators; and on the granting of letters powers
cease;
testamental'Y or of administration, his powers shall eease, and he proceedings.
shall forthwith deliver all the goods, chattels, money, and effects R.S.,c.64,§34.
of said deceased in his hands, and the executor or administrator
may prosecnte allY snit commenced by the special administrator,
as if it had been commellced by himself.
SEC. 31). No special administrator shall be liable to an action Not to be
Bued by
by any creditor of the deceased, without an application by snch creditor
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and the limitation of all suits against the estate shall begin to run
fr0111 the time of granting letters testamentary 01' of administration
in the nsnal form, as if snch special administration had not been
gmnted.
SEO. 36. 'When a will has been proved and allowed by the
In certain
cases, letters
jndge
of probate and an appeal made therefrom, he may, instcad
maybe
granted to
of appointing a special administrator as aforesaid, grant letters
executol',
pending
te~tHlllelltat·y to the executor named in snch will, who shall give
appeal.
ProceeclinQ'R. bond and proceed in the settlement of snch estate, as if no appeal
R.S.,c,C4,§36. had beeulllude ; and after tloe payment of the just debts and charges
of administration, he shall retain in his hands all the remaining
avails of such estate to await the result of the case in the supreme
court of probate, and then pay the same, und81' the direction of
the judge of prubate, to the parties legally entitled thereto.
without decree of
judge.
R.S.,c.64,§35.

EXEOUTORS IN THEIR OWN WRONG.

Who are executol'S in
their own
wrong;
liability.
R.S.,r.oM37.
15 Me., 117.
48 Me., 349.
MMe., 482.
57 life., 21).
58 nre., 4:35.
65 Me., 420.

SEO. 37. If any person sells or embezzles any of the goods or
effects of a deceased person liable to administration, before taking
out letters testamental'y 01' of administl'lLtion thereon and giving
bond accordingly, he shall be liable to the actions of the creditors
and othcr pcrsons aggrieved as an executor in his own wrong, and
also to the rightful execntor or administrator for the full value of
the goods or effccts of the deceased taken by him, and for all
damages caused by his acts to said estate; and he shall not be
allowed to retain any part of the goods oj' effects, except for such
funeral expenses, deLts of the deceased or other charges actually
paid by him, as the rightful executor or administrator would have
[hadJ to pay.
PROVISIONS RELATING TO BOTH EXEOUTORS AND ADlmNISTRATORS

.SEO. 38. Every cxecutor or administrator, within thrce months
after giving' Lond fur disuhlit'ge of' his trust, shall (Jause notice
of his appointment to be postednp in two or more public places, to
be specified by the judge, in the town where tile deceased last dwelt,
if in this [theJ state, and snch flll'ther notiee as the judge ill writing directs.
Notice when
SEO. 39. If the deceascd was not an inhabitant [ofJ 01' resident
deceased
lived out of in tMs [thc J state at the time of his decease, pll blic notice shall be
state.
gi ven in some newspaper, or snch other notice as the jndge directs.
R.S.,c.64,§39.
SEO. 40. An affidavit of the executor 01' administrator, 01' of
Notice proved by affithe person employed by him to give such notice, filed with a copy
davit filed
and
of the uotice, in the proLate court, within one year after giving
recorded.

Notice of
appointment. by executors and
administrators.
R.S.,c.64,§:38.
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bond as aforesaid, and recorded, shall be evidence of the time, place CHAP. 64.
R.S.,c,64,§40.
and manner, in which the notice was gi ven.
SEC. 41. Executors 01' administrators residing' out of the state Ex'roradm'r
living out of
at the time of giving notice of their appointment, shall appoint an state must
appoint
agent 01' attorney in the state and insert his name and address in agentoratt'y
snch notice. Demand or service made 011 sHid agent or attorney, in state,
1872, e. 6.
shall billd the principals and the estate in their care as if made on
themselves.
Devises of.
SEC. 42. Executors and administrators shall cause so much of real estate,
recorded,
wills as devisee s] real estate to be recorded in the registry of deeds. 1872,
e. 79.
SEC. 43. Every executor 01' administrator within three months 1874,c.1813,§1.
See c.133,§ 17.
after his appoilltment, 01' within such fnrther time, not exceeding Inventory,
to be
three months, as the judge allows, shall make find return upon when
returned.
oath into the probate cont't, a true inventory of the real estate and R.S.,c.64,§41.
61 Me., 471.
of all the goods, chattels, rights and credits of the deceased, which
are by law to be administered and which come to his possession
01' knowledge.
SEC. 44. The real estate, goods and chattels, comprised' in the Appointment of
inventory, shall be appraised by three disiuteresteclpel'solls appraisers.
appointed by the jndge of probate and duly sworn; and when any R.S.,e.64,§42.
part of such estate is in another couuty, the jndge may appoint
three appraisers fOL' such county to return an inventory thereof,
who shall be sworn.
SEC. 45. Any warrant for the appraisement of an estate, may Warrants
may be
be revoked by the judg'e for sufficient cause, and a new one issued revoked.
R.S.,c.04,§43.
if deemed necessary.
SEC. 46. Such of the credits of the deceased, and rights to per- How choses
in action
sOllal property not in possession, as the apprai8el's judge to be shall
be
available as assets, they shall enumerate in a schedule part of said appraised.
R.S.,c.04,§44.
inventory, with the names of' the debtors 01' parties obligated, the
sums supposed to be due thel'eon, and the nature of the rights
aforesaid, whethel' absolute or conditional; and state, in one
general sum at the foot of such schedule, the amonnt which in
their judgment may be realized f'L'Oll1 the same, exclusive of
expenses and risk of settlement 01' collection.
SEC. 47. The judge of prooate at any time afterward, when Additional
any estate 01' effects, rights, or credits come to the knowledge 01' inventories
maybe
possession of any execut.or or administmtor, trlay require of him required.
R.S.,c.64,§45.
an additional inventory; and appraisers in like manner shall be
appointed and 8worn; and return shall be made within the time
direeted by the jndge ill bis warrant.
SEC. 48. The following articles shall be omitted in making the What
omitted from
inventory, and shall not be administered npon as assets:
inventory.
Fi1'st.-All the articles of apparel or ornament of the widow R.S.,e.134,§40.
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64. according to the degree and estate of her husband, and the apparel

61 Me., 471.

When additional bouds
lllay be
required.
R.S .. c.G4,§47.
71 Me., 450.

When sales
of personal
estate may
be ordered.
Oollection of
demands
sold.
R.S.,c,G4,§48.

For what
executors
alld administrators
shall
account.
B.S. ,c.G4,§49.
51 Me., 173.

and school books of minor children of the deceased.
Second.-The wearing apparel of the deceased, not exceeding
one hnndred dollars in valne, if he left a widow and minor children,
or either, ill which case they shall be entitled to snch apparel.
Thi1'CZ.-Snch provisions and other art.icles, not exceeding fifty
dollars in valne, as have necessarily been consnmed in the family
of the deceased before the appraisal of snch estate.
lJ'ou,rth.-AllY snm of money becoming dne on the death of the
deceased from an insllranee on his life effeeted by him, after
dedueting the amount of premium paid therefor within three years,
with interest, provided sueh deeeased left a widow or issue; but
sueh sum shall be disposed of as provided by seotion ten, chapter
seventy-five.
SEC. 49. If, after the retnl'l1 of any inventory, or in the progress of the settlement of any estate, the judge finds that the bonds
givell by al\y executor or administrator are too small in amount, 01'
insecnre for ,vant of responsible smeties; he may require additional
or larger bonds, or other smeties, and if said executor or administrator does not f\1l'nish the same, his anthority may be revoked
alld some other person appointed in his plaee.
SEC. 50. The jndge of probate, when he deems it necessary
for the speedy payment of the debts of the deceased, or for the
benefit of all parties in terested, may order all 01' any of the goods
and ehattels, rights and credits, pews O\' interests in pews in a meeting honse, not distributed, to he sold at public or privat.e sale; and
the executor or administrator shall account fo\' the same as sold.
Any personal estate or rights of action thus sold, may be assigned
to the purchaser, and colleeted in the name of the exeentor or
admillistrator, the pnrehaser giving him reasonable iudemnity
against costs, but res(wving to debtors their rights of set-off; or
the purchaser may sne theref0r in his own name, subject to the
same defellee as if sued in the name of the execntor or adtninisb·ntor. The legal rights of persons to whom specifie legacies are
b0clllBathed, are not to be afI'eeted by this section.
SEC. 51. Every exeentol' or administrator shall be held to
aceonnt for the personal property and effeets namedln the inventory at the appraised valne, llnless sold under license as provided
In the preceding section; bnt in case of credits and rights to
property not in possession, if loss acerucs withont his fault or negligenee, he may be allowed the amollnt of sneh loss in his aeconnt
of administration; and if :'Iny goods or effects not sold undel'
license, allowed to the widow, nor distl'ibllted to the heirs 01'
devisees, are shown to be of greater value than they were appraised
at, he shall aeeonnt fOl' the additional value.
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SEC. 52. The judge of probate may authorize executors or
administrators to adjust, by arbitration or compromise, any claims
for money or other property in favor of 01' against the estates by
them represented.
SEC. 53. vVhen one or mOTe claims against the estate of a person deceased, though not insolvent, are deemed by the executor 01'
administrator to be exorbitant, unjust 01' illegal, on application in
writing to the judge of probate, and after notice to the claimants,
the judge, if' upon hearing, he is satisfied that the allegations in
said application are true, may appoint two 01' more commissioners, who shall, after being duly sworn, and [after] notifying the parties as directed in their commission, meet at convenient time and
place, and determine whether any and what amount shall be allowed
on each claim, and report to the judge at such time as he lllay limit.
Sections five, six, seven, eight, twelve, thirteen, fourteen, sixteen and
seventeen of chapter sixty-six, shall apply to such claims, and the
proceedings thereon. No action shall be maintained on any claim
so committed, unless proved before said cOlllmissioners; and their
report Oll all such claims shall be final, saving the right of appeal.
SEC. 54. ,Vhen any executor or administrator neglects or
unreasonably delays to raise money out of the estate under his
charge, or to pay the same where due, and thereby subjects said
estate to be taken in execution, he shall be deemed guilty of waste
and unfaithful administration.
SEC. 55. Every executor or administrator shall render his
accounts agreeably to the condition of his bond; and the judge of
probate may require him to account, when he deems it necessary.
Reasonable notice shall be given before the allowance of any such
account. On the examination of such account, the accountant
may be interrogated under oath in relation to the same, and Fluch
record of his answers made as the judge requires.
SEC. 56. Every executor or administrator shall be chargeable
in his account with all goods, chattels, rights, and credits of the
deceased, which come to his hands and are by law to be administered, whether included in the inventory or not; with all the proceeds of real estate sold for the payment of debts, legacies, and
incidental expenses, and with all the interest, profit, and income,
that in any way come to his hands in his said capacity from any
estate of the deceased.
SEC. 57. If any part of the real estate is used 01' occllpied by
the executor 01' administrator, he shall accolmt for the income
thereof to the devisees 01' heirs in the manner ordered by the judge
of probate, with the assent of the accountant, and of other parties
present at the settlement of his account; and if the parties do not
agree on the sum to be allowed, it ~hall be determined by three
42
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Reference or
compromise.
RS.,c.64,§50.
26 Me., 538.
55 Me., 124.
Special commissioners
may be appointed on
disputed
claims.
RS.,c.64,§51.
See c. 66,§27.
61 Me., 239,
242.
67 Me., 116,
117, 225, 459.

Executor or
administrator neglecting to pay
debts, guilty
of waste.
RS.,c.64,§52.
Accounts,
when rendered; notice and examination.
RS.,c.64,§53.
18 Me., 58.
27 Me., 83.
49 Me., 409,
563.
See c. 66,
§§ 21l, 27.
All property
recei ved to
bEl accounted
for.
RS.,c.G4,§54.
39 Me., 18.
49 Me., 67.
62 Me., 308.

Also income
of real es tate
used.
RS.,c.64,§55.
62 Me., 309.
63 Me., 355.

I
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64. disinterested persons, appointed for that purpose by the judge of

Executor or
administrator may iusure property.
R.S.,c.64,§56.
Allowance
for monuments or
grave stones.
R.S.,c.64,§57.
What debts
and expenses of deceased III arried women
may be paid.
R.S.,c.64,§58.

Debts of
husbands
and wives to
cach other to
be paid.
R. S., c. 64, §59.
Claims
against estates to be
verified by
affi da vi t, if
required.
R.S. ,c.64,§60.
Claims of executors or
administrators, how to
be adjusted.
R.S.,c.64,§61.

When one of
several executors or administrators
is removed
or resigns,
proceedings.
R.S.,c.64,§62.

Chancery
remedies
betwecn co-

probate, whose award, accepted by the judge, shall be final.
SEC. 58. Any executor or administrator may insure, at the
expense of the estate, any property of the deceased that lllay become
aHsets in his hands, or which he holds in trust by the provisions of
a will.
SEC. 59. In the settlement of the accounts of executors and
administrators, the judge may allow a reasonable sum for the erection of lllonuments or grave stones; but, in insolvent estates, the
sum shall not exceed twenty dollars.
SEC. 60. In the settlement of the estate of a married woman,
debts contracted by her for the benefit of herself or her family,
for which the credit was given to her, and for which her husband
is not liable or is not able to pay, shall be paid by her executor 01'
administrator, and allowed in his account; also all reasonable
expenses occasioned by her last sickness.
SEC. 61. Executors or administrators may pay debts due from
a deceased husbttnd to his wife, or from a deceased wife to her hnsband, as if the marriage relation had never existed between them.
SEC. 62. Execntors 01; administrators mtty require any person
making a claim against the estate of their testator or intestate, to
present said claim in writing, supported by the affidavit of the
claimant, or of some other person cognizant thereof, stating what
security the claimant has, if any, and the amount of credit to be
given, according to the best of his knowledge and belief.
SEC. 63. No private claim of allY executor or administrator,
against the estate uncleI' his charge, shall be allowed in his account,
unless particularly stated in writing; and, if such claim is disputed
by a person interested, it lllay be submitted to refere~s agreed upon
in writing by the interested parties present, or their agents or guardians; and the judge may accept, or recommit their written report,
made pursuant to the submission, and decree accordingly.
SEC. 64. 'When there is mOTe than one executor or administrator, and either of them is removed, or his resigllation accepted by
the judge of probate, the others may proceed to discharge the trust
reposed in them, and may bring actions of account against him
and recover, by any proper legal process, such effects and assets
as remain in his hands unadministered. Like actions or process
lllay be brought by one executOT or administrator against another,
when the latter retains an undue proportion of the estate under
their charge, and refuses either to account to the other, or [to] pay
the debts, legacies, or other charges on such estate, or where the
aggrieved executor is a residuary legatee.
SEC. 65. The supreme judicial court may hear and determine
in equity all disputes and controversies between co-executors and
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co-administrators, and between their respective legal representatives, in all cases, where there is not a plain, adef-luate, and complete remedy at law; and in snch case, the court shall have the
same power and may proceed in like manner, as is provided in
cases between co-partners.
SEC. 66. vVhen letters of administration are l'evokecl, or an
exeeutor 01' administratOl' is removed, all previolls sales of real or
personal estate, made in a legal manner by him und with good
faith Oil the part of the plll'chaser, and all other acts, in due course
of administration, clone by him in good rai th, shall remain valid
and effectual, ancl he shall be HCcollntaule in the same manner as
if hc hacl not been removed.

CHAP.

64.

exccutors
and co-administrators.
RS.,c.(34,§03.

Previous
acts of those
removed
valid.
RS.,c.G4,§G4.

EMBEZZLEMENT OF PROPERTY OF DECEASED PERSONS.

67. Upon complaint made to the judge of probate by an
executor, administrator, heir, legatee, creditor or other person
interested in the estate of a person deceased against anyone suspected of having concealed, embezzled, or conveyed away any of
the money, goods, effects or real estate of the deceased, or of having fraudulently received any such money, goods, effects, or real
estate, or of aiding others in so doing, he may cite such suspected
person to appear before him to be examined on oath in relation
thereto, and may require him to produce for the inspection of the
court and parties all books, papers or other documents within his
control relating to the matter under examination; provided however, that this section shall not apply to any examination touching the estate of persons deceased prior to February nineteen,
eighteen hundred and seventy-four.*
SEC. 68. Upon complaint of any such party, that a person
intrusted by an executor or administrator with any part of such
estate, refuses to render to him a full account thereof when
required, the judge of probate may cite such person to appear
before him and to render a full account under oath of allY money,
goods, chattels, bonds, accounts or other papers belonging to such
estate, taken into his custody, and of his doings in relation
thereto.
SEC. 69. If any person duly cited as aforesaid, refuses to appear
and submit himself to such examination, or to answer all lawful
interrogatories, or to produce such books, papers or documents,
the judge shall commit him to the jail of the county, there to
remain until he submits to the order of the court, or is discharged
by the complainant or the supreme judicial court; and he shall
also be liable to any injured party in an action on the case, fo1'
an the damages, expenses and charges arising from such refusal.
SEC.

* [NOTE. The commissioner hopes that he has given a correct construction
to section two of 1874, c. 1(38; for he regards 1874, c. 262 as substantially
functus officio since February 18, 1880.]

Embezzlement of estate of deceased psrsons, proceedings in
case of.
1814,c.108,§1.

Proviso.
1874,c.1(38,§2.
1874, c. 2(32.

Persons intrusted
with estate
of deceased
may be cited
to account.
RS.,c.(34,§(3(3.

Penalties for
rcfusal in
either casso
RS.,c.64,§(37.
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CHAPTER 65.
ASSIGN1lIE~T

OF DOWER, PARTITION OF REAL ESTATE, AND

DISTRIBUTION OF PERSONAL ESTATE.
ASSIGNUENT OF DOWER AND OTHER LIFE INTERESTS.
SEC. 1.
2.
3.

4.
5.
G.
7.

In what cases the judge of probate may assign dower.
Commissioners to be appointed and sworn; how to assign dower.
Special assignment of dower, when it cannot be by metes and
bounds; widow's rights may be secured.
Widow may waive jointure and claim dower in certain cases.
'Widow may waive provision in husband's will, and claim dower.
Rights of surviving' husband in wife's lands, and how assigned.
Use of one half of deceased hus bnnd or wife's estnte, when to be
assigned to survivor.
PARTITION OF REAL ESTATE.

SEC. 8.
9.
10.

11.
12.
13.
14.
15.
IG.

In what cases the judge mny make partition of real estate.
Reversions or remainders may be divided.
Appointment, onth and duties of commissioners.
Partition of estate in different cOllnties.
Proceeding's when equal division cannot be made.
Proceedings when interest of heir or devisee has been alienated.
vVhen such interest is under attachment.
What estate shall be included in the partition.
Any owner may apply for partition. Notice.

PROVISIONS ApPLYING TO ASSIGNnIENT OF DOWER, AND TO PARTITION OF
REAL ESTATE.
SEC. 17.
18.
19.
20.

Warrant may be revoked. Proceedings.
Guardians to be appointed for minors, and agents for owners out of
the state.
Proceedings when land is owned in common with other parties.
Return of commissioners may be set aside or re-comll1itte(~. Record
and effect when accepted.
ALLOWANCES TO 'VIDOWS AND OTHERS.

SEC. 21.
22.
23.
24.
25.

2G.

Allowances to widows from personal estate.
Mortgage debts allowed mlty be assigned.
Temporary allowanccs during litigntion.
Widow may have ninety days' support in her husband's house.
Allowance to minor children, if no widow. When nllowance may
be divided.
Allowance to husband from his wife's estate.

DISTRlDUTION OF PERSONAL ESTATE AilIONG HEIRS AND DEYISEES.
SEC. 27.
28.
29.
30.
31.

Rell1ninder of personal estate how to be distributed.
order of distribution is not executed.
Distribution of specific articles.
Debts may be assigned; conditions.
Bond may be required in certain cases.
Legatee may sue for legacy.

Procecdings if
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DISTRIBUTION OF LANDS HELD IN MORTGAGE OR TAKEN ON EXECUTION. CHAP.
SEC. 32.
33.
34.
35.

65.

Lands held in mortgage or taken on execution before foreclosure,
to be treated and sold as personal estate.
To be sold by license for payment of debts, legacies, &c.
In case of death of executor or administrator, proceedings.
Distribution if not redeemed or sold for debt.

DISTRIBUTION OF THE ESTATES OF PERSONS DECEASED OUT OF THE STATE.
SEC. 36. Estates of persons deceased out of the state, how to be disposed of.
37. Proceedings if such persons died insolvent.
38. If any residue, how to be distributed.
39. Proceeds of sale of land under a foreign will, how disposed of.
ASSIGNlvIENT OF DOWER AND OTHER LIFE INTERESTS.
SEC. 1. The judge of probate, having jurisdiction of tbe settlement of a deceased husband's estate, may assign dowel' to the
widow, when her right of dowel' is not disputed by the heirs 01'
devisees, in the lands of which the husband died seized, in any
county, inclnding a wood lot 01' other land used with the farm 01'
dwelling house, though not cleared, but not induding wild lands.
SEC. 2.
He may issue Iris warrant to three discreet and disinterested persons to assign the dowel' by metes and bounds, when
it can be done without prejudice to the whole estate; who shall be
duly sworn, and shall assign the same eqnally and impartially, without favor and affection, as conveniently as may be, in one or more
parcels, for the best interest of the parties.
SEC. 3. When a division by metes and bounds cannot be conveniently made, dower shall be assigned in a special manner, as
of a third part of the rents and profits; in which case the judge
may, if he deems it necessary, require the parties having the estate
to secure the widow's share by mortgage or otherwise.
SEC. 4. When a jointUl'e or pecuniary provision has been made
before marriage for the benefit of an intended wife, without her
consent, or has been made after marI'iage, she may, within six
months after her husband's death, ele(~t, in writing filed in the
probate court, to waive such provision, and claim her dower;
otherwise her dower shall be barred.
SEC. 5. When a specific provision is made for a widow in her
husband's will, she shall, within six months after probate thereof,
make her election, whether to accept it or claim her dowel'; but
shall not be entitled to both, unless it appears by the will that the
testator plainly so intended.
SEC. 6.
Upon the decease of a wife whose estate is solvent,
the judge, unless she made provision for her husband in her will
which he has llot duly waived, 01' unless his right is disputed by
her heirs or devisees, may callse one third of ally real estate of
which she died seized to be assigned to the husband for his use
during life, in the manner and with the rights of dower.

When judge
may assign
dower.
R.S. ,c.65, § 1.
23 Me., 278.
44 Me. 47.
45 Me., 493.
46 Me., 123.
53 Me., 246.
Commissioners to be appointed and
sworn.
RS.,c.65, § 2.

Special assignment of
dower.
R.S.,c.65, § 3.

Widow may
waive jointure in certain cases.
RS.,c.65, § 4.
49 Me., 463.

Widow may
waive husband's will.
RS.,c.65, § 5.
1 Me., 150.
82 Me., 133.
36 Me., 215.
Rights of sur·
viving husband in
wife's lands,
8,nd how
assigned.
RS.,c.65, § 6.
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RS.,c.65, § 7.
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7. When a husband or wife dies intestate, leaving no
issue, and the estate is solvent, the judge, if the right of the
survivor is not disputed by the heirs, may cause one half of any
real estate of which the deceased died seized, to be assigned to the
survivor for use during life, in the manner and with the rights of
dower.
SEC.

PARTITION OF REAL ESTA'l'E.

In what
cases the
judge may
make partition of real
estate.
R.S. ,c.65, § 8.
35 Me., 421.

Reversions
or remainders may be
divided.
RS.,c.65, § IJ.
Appointment, oath
and duties
of commissioners.
R.S.,c.05,§1O.

Parti tion of
estate in
different
counties.
R.S.,c.65,§11.

Proceedings
when equal
division
cannot be
made.
R.S.c. ,05,§12.
47 Me., 271.
62 Me., 114.

Proceedings
when interest of heir
or devisee
has been
alienated.

SEC. 8. The court of probate, having jurisdiction of the estate
of any deceased persoll, may make partition of all his real estate
in this [the] state, among his heirs, or devisees, and all holding
under them, when the proportions of the respective parties are not
in dispute between them, or do not appear to the judge to be
uncertain, depending upon the constructiop of any devise or other
con veyance, or upon other questions that he thi.nks proper for the
consi.deration of a jury and a court of COUllllon law.
SEC. 9.
Any reversion or remainder vested in his heirs, expectant on the determination of any particular estate under his will
or otherwise, may in like manner be divided, either during the
existence of such particular estate, or after its determination.
SEC. 10. The partition shall be made by three disinterested
commissioners, appointed by said judge, who shall first be duly
sworn, and make such partition pursuant to the will of the
deceased, or the laws regulating the descent of intestate estates, as
the case may be, among' all the parties owning shareR, whether
they joined in the petition therefor or not.
SEC. 11. If there is estate in different counties to be divided,
the judge may appoint separate commissioners for each county and
issue warrants accordingly; and in such case, the partition shall
be made of the estate in each counJiY, as if there were no other to
be divided.
SEC. 12.
When the whole or any part of the premises, of
greater value than any party's share, cannot be divided without
great inconvenience, the same may be assigned to anyone or more
of the parties, who will accept it and pay to the others such sums
of money, as the commissioners award to make the partition just;
but such partition shall not be established by the conrt, until all
such sums are paid or secured, with interest, to the satisfaction of
the parties entitled thereto; nor if inconsistent with the condition
of the devise, under which they claim; but in such assignment
males shall be preferred to females, and the elder to the younger
children of the same sex.
SEC. 13. No conveyance of the interest of any heir or devisee,
in the lands of the deceased, by deed, levy of execution, or otherwise, shall take from the judge of probate his jurisdiction to divide
and assign such lands in manner aforesaid; but the same shall
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enure to the equitable owner of the part so conveyed; and in case
of the unequal division provided for in the preceding section,
such owner may make written application, to the judge, before he
accepts such division, for the share of such heir or devisee, and
after notice to such heir or devisee, the judge may decide in favor
of such owner, and he shall be entitled to receive said share of the
money, or so much thereof, as is proportional to his equitable
interest.
SEC. 14. If the share of any such heir or devisee is under attachment, the judge, on like application from the plaintiff in the suit
or the attaching officer, shall require the money, not exceeding the
amount of the attachment, to be paid to the officer, who shall be
answerable therefor in his official capacity, subject to the rights of
the parties, as if originally attached.
SEC. 15. When such partition is made on the application of an
heir or one holding under him, it shall be made among all the
owners, and include all the ancestor's estate, which any interested
party requires to have included; and when made on the application of a devisee or one holding under him, it shall be made of all
the estate held by him jointly or in common with others holding
under the testator, which any devisee requires to have included.
SEC. 16. Such partition may be ordered on the petitior. of any
of the owners of any share, after g'iving personal notice to each of
the other owners in the state, and public notice if any reside out
of the state.

661
CllAP.65.
RS.,c.G5,§13.

When such
interest is
uncleI' attaclllllell t.
RS.,c.65,§14.

What estate
shall Le included in
the partition.
RS.,c.65,§15.
12 Me., 464.

Any owner
may apply
for parti tion.
Notice.
RS.,c.65,§16.

PROVISIONS APPLYING TO ASSIGNMENT OF DOWER, AND TO
PARTITION OF REAL ESTATE.

SEC. 17. The judge may, for sufficient cause, revoke any warrant issued by him for the assignment of dower, or for making'
partiti0n, or for settling or determining other interests in real or
personal estate, and grant a new warrant, or proceed otherwise,
as circumstances may require.
SEC. 18. If it appears to the court that any minor or ins~me
person, who has no guardian in the state, IS interested in the premises, the court shall assign him a guardian for the suit, to appear
for him and defend his interest; and if any owner resides without
the state, having no agent therein, the judge shall appoint an agent
to act for him.
SEC. 19. vVhen any of the real estate, of which partition or the
assignment of dower is prayed for, is held in common with that of
other persons, the judge shall order notice of the intended partition
or assignment of clower to be given to the co-tenant, which [notice]
shall contain a description of the premises to be divided, and of
the proportion claimed as belonging to the estate of the deceased;

Warrant
may be revoked.
Proceedings.
R.S.,c.65,§17.

Guardians to
Le appointed
for minors.
and agents
for owners
out of the
state.
R.S.,c.65,§18.
Proceeding
when htnd is
owned in
COlllmon
with other
parties.
RS.,c.G5,§19.
31 Me., 110.
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CHAP. 65. specify the time and place of hearing the case, and be served by
69 Me., 546.
delivering to him, or leaving at the place of his abode an attested
70 Me., 234.

Return of
conullissioners m,ty ue
set aside, or
reC0111mitted.
Record, and
effect when
accepted.
RS.,c.65,§20.
12 Me., 199.

copy thereof, at least fourteen days before the time of hearing;
but if the co-tenant does not reside in this [the] state, such notice
shall be given as the judge requires. At the time appointed in
the notice, the judge shall hear the parties, determine their respective rights in such estate, and direct the comllli8sioners first to
divide and set off the estate of the deceased from that of such other
persons, and then make the partition or assignment of dower
prayed for.
SEC. 20. The judge mny set nside the return of the commissioners, and commit the case noew to the same or other commissioners. The l'etul'l1, when n(~cepted by the court, shall be recurded
in the probate offi(~e, and in the registry of deeds for the county
in which the lanels lie, and be binding, to all intents and pm'poses,
upon all persons interested, saving to them the right of appeal to
the supreme COll\'t of probate.
ALLOWANCES TO WIDOWS AND OTHERS.

Allowftnces
to widows
from personal estate.
RS.,c.65,§21.
31 Me., 67.
39 Me., 18.
46 lifo., 539.
50 JlIe., 238.
52 Me., 109.
53 Me., 18ii.
54 ille., 524.
68 Me., 124.

SEC. 21. In the settlement of any intestate estate,OI' of any
testate estate whieh is insolvent 01' in ~'hich no provision is made for
the widow in the will of her husband, 01' she duly waives the provision made, the j ndge may allow the wielow so mueh of the personal
estate, besides her Ol'l1aments and wearing apparel, as he deems
necessary, according to the degree and estate of her busband, and
the state of the family under her care; and he IDay also allow her
anyone pew in a meeting-honse, of whieh the deceased died seized,
and such allowanee, when l'eeol'ded, shall veRt the title in her; and
when an estate, which, at the time of said allowanee, was eOllsidered insolvent, ultimately appears to be solvent, the jllclge by a subsequent decree may make the widow a fnrthel' reasonable allowance. And when, after an allowance has been made fl'OIll any
estate, additional personal property belonging to said estate comes
to the knowledge of the judge, he IDay make a f'ul'thet, allowance
to her from snch additional property.
Mortgage
SEC. 22. When any allowance to a widow wholly or partly con·
debts allowsists of a debt dne the estate, secured by a mortgage of real 01'
edmay be
assigned.
personal
property, the executor or administrator, under the direcRi:>.,c.65,§22.
54 Me., 535.
tion of the judge of pro bate, shall assign said mortgage and de1iver
the evidence of snell debt to her.
Temporary
SEC. 23. In the settlement of auy testate estate, where no proallowltnoes
vision is made for the widow in the will of her hnsband, or she
during
litigation.
RS.,o.65,§23. duly waives the provision made, the judge shall make her suitable
allowances from the personal estate, from time to time, for the
support of herself and family under her care, during any litigation
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conccl'l1ing the will; and on the fil1ld probate of the will bc sha.1l
make her a final reasonablc allowance from the persoual estate,
according to the degree and estate of her hnsband and tbe state
of thc family nuclcl' her carc.
SEC. 24. A widow may remain in the house of her husband
ninety days next after his death, without being chargeable with
rent therefor; and in the mcantime, she shall have her reasonable
sustenance out of the estate.
SEC. 25. In all insolvent e"tates, if there is no widow, the judge
may make a like allowance from the personal estate to the minor
children of the deceased, who are under fourteen years of age,
and to those between fourteen and twenty-one years of age, who
from ill hcalth are unable to labor. And if there is a widow and
such children by a former wife, the judge may, at his discretion,
divide such allowance among the widow Hnd such children of a
former wife.
SEC. 26. Upon the decease of a wife whose estate is solvent,
the judge may make an allowance to her husband from her personal esta,te, in the same manner as to a widow from the estate of
her husband.
DISTRIBUTION OF PERSONAL ESTATE

A~IONGST

CHAP. 65.

----

Wiclow may
have DO clays'
support in
husband's
house.
RS.,c.G5,§24.
Allowance to
miuor chilelI'en, if no
widow.
When allowance ma.y be
divided.
RS.,c.G5,§25.

Allowance
to husband
from his
wife's es tate.
R.S.,c.G5,§2G.

HEIRS AND

DEVISEES.

SEC. 27. vVhen on the settlement of any account of an administrator or executor, there appears to remain in his hands any
property not necessary for the payment of debts and expenses of
administration, nor specifically bequeathed, the jllClge shall order
the same to be distributed according to the will of the deceftsed, if
ftny, so far as it directs, otherwise according to the provisions of
law; but before any order, determining who are heirs, and the
share of each, shall be passed, public or personal notice shall be
given to all interested; and alienage shall be no bar to any person
who in other respects is entitled to receive any part of such property. If an executor or administrator neglects to distribute the
property in his hands in pursuance of such order, and the parties
in interest reside out of the state, and had no actual notice of any
such settlement of account, the judge, on petition of any such
party, may, within six years after snch settlement, order such
executor or administrator to render a new account of his doings.
SEC. 28. When such surplus consists of any other property
besides money, the judge may order a specific di"tribution of the
same in proportion to the value thereof; and for this purpose he
may appoint one or more appraisers to value and make such distribution under oath, and [to] make report thereof to him for his
acceptance.

Remainder
of personal
estate, how
to be distributed.
Proceedino's
if order
distl'ibu tion
is not executed.
RS"c,G5,§27.
50 Me., 1\l1,

ot

Distribution
of specific
articles.
RS.,c.135,§28.
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SEC. 29. If any evidence of debt, or any account due to the
deceased is thus assigned, the assig'nee is authorized to use the
name of the executor or administrator to collect the same, by suit
or otherwise, on giving such indemnity against the costs, as the
judge orders; saving' to all supposed debtors the right to set off
any claim which they have agaiust the estate of the deceased.
Bond may
SEC. 30. ,Vhen an executor or administrator pays to a creditor,
be required
heir, or legatee, a sum exceeding thirty dollars on acconnt of a
in certain
cases.
debt,
legacy, 01' decree of distribution, the jndge of prohate may
R.S.,c.65,§30.
authorize him to reqnire of the payee a snffiuient bOlld to refund
so mnch [there-Jof [asJ said sum ets it may exceed snch payee's
equitable proportion on final settlement of the estate; unless snch
payment is made to a creditor nnclel' all ordel' of distl'ibntion of an
insolvent estate .
Legatee may
. SEC. 31.
Any legatee of a residual'Y 01' specific legacy uncleI'
sue for
a will, may sne for andrecoveJ' thc same of the executor, in an
legacy.
R.S. ,c.65,§31. action of debt at cOlllmon law, 01' other appropriate action.
30 Me., 142.

CHAP.

65.

Dcbts may
be assigned;
conditions.
R.S.,c.65,§29.

DISTRIBUTION OF LANDS HELD IN 1\WRTGAGE OR TAKEN ON
EXECUTION.

Lands held
in mortgage
or taken on
executioil,
before foreclosure to be
treated and
sold as personal estate.
1878, c. 14.
6 Me., 132.
52 Me., 569.
54 Me., 535.
59 Me., 164.
61 Me., 315.
To be sold
bylicencefor
payment of
debts, &c.
R.S.,c.65,§33.
61 Me., 315.

In case of
death of executor or
administrator, proceedings.
R.S.,c.65,§34.
Distribution
if not redeemed or
sold for
debts.
R.S. ,c.65,§35.

SEC. 32.
Real estate held by all execntor 01' administl'atol',
gnardian 01' trnstee in mOl'tgage, 01' taken on execution, shall, until
the right of redemption has expil'ed, be deemed pel'sonal aesets,
and held in trust fol' the persons who wonld be entitled to the
money if paid; and if it is paid, he shall release the estate; but
if it is not paid, he may sell it as he could personal estate at common law, and assign the mortgage and debt; and the purchaser
shall ha I'e the same I'ights and liabilities as the purchaser of
personal property, sold by license of the probate conrt. All sales
so made hel'eto1'ore shall be vali d.
SEC. 33. Any snch real estate may, fol' the p1ll'pose of paying
debts, leg'acies or chMges of administration, be sold by a licence of
the probate conl't as personal estate is sold; and the judge may, if
he deems it necessary, reqnire dne notice to be given before granting snch licence, and also an additional bonel from the exeeutor or
administ rator.
SEC. 34. vVhen any executor or administrator has taken land
on execution for debt due the estate, and dies without disposing'
thereof, the judge may licence his executor or administrator to
sell and convey it, to earry into effect the trust whereby it is held,
or for any other legal purpose.
SEC. 35. If such real estate is not so redeemed or sold, it shall
be distributed among those who are entitled to the personal estate,
but in the manner provided in this chapter for the partition of
real estate; or the judge of probate or supreme judicial eourt, if
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it would be more for the benefit of the parties in interest, may CHAP.65.
order it sold by tIlE) executor or administrator, and the money dis- M nIe., 535.
See c. 71, § 1,
tributed as in other cases of personal estate.
item 8.
DISTRIBUTION OF THE ESTATES OF PERSONS DECEASED OUT OF
THE STATE.

36. When administration is taken in this state on the
estate of any person, who, at the time of his decease, was not an
inhabitant thereof, his estate found here, after payment of his
debts, shall be disposed of according to his last will, duly executed
according to the laws of this state, if he left any; but if not, his
real estate shall descend according to the laws of this state; and
his personal estate shall be distributed according to the laws of the
state 01' country of which he was an inhabitant; and the judge of
probate, as he thinks best, may distribute the residue of said personal estate as aforesaid, or transmit it to the foreign executor or
administrator, if any, to be distributed according to the law of the
place where the decease[d] had his domicile.
SEC. 37. If such person died insol vent, his estate found in this
state, shall, as far as practicable, be so distributed that all his creditors here and eh,ewhere may share inpl'oportion to their debts;
Hnd to this end his estate shall not be transmitted as aforesaid,
until all his resident creditors have received the proportion that
they would, [have had] if the whole estate applicable to the payment of creditors, wherever found, was [had been] divided among
all said creditors in proportion to their deuts without preferring
anyone kind of deut to another; and in snch case, no foreign
creditor shall be paid out of the assets found here, till [until] all
the resident creditors have received their proportion as herein
provided.
SEC. 38. If there is any residne, after such payment to the
citizens of this state, it may be paid to any other creditors who
have proved their debts here, ill proportion to the amount, but no
one shall receive more than would be due to him, if the whole
estate were divided ratably among all the creditors as before provided; and the balance, if any, may be transmitted to the foreign
executor or administrator, or if there be none such, it shall, after
the expiration of four years from the appointment of the administrator, be distributed ratably among all the resident and foreign
creditors who have proved their debts in this state.
SEC. 39.
·Where lands in this state held in trust under a
foreign will, for persons not residing here, 1m ve ueen sold, the
probate conrt for the county in which the will has been allowed
may, in its discretion, order the money to be transmitted to the
trustee, if there is any, in the state or country where the testator
had his domicile.
SEC.

Estates of
persons deceased out
of state, how
to be disposed of.
R.S.,c.65,§36.

Proceedings
if such person died
i nso I vell t.
R.S.,c.65,§37.

If any residue. how
distrilHlted.
RS.,c.65,§38.

Proceeds of
sale of land
under a foreign will,
how disposed of.
1876, c. 109.
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CHAPTER 66.
INSOLVENT ESTATES.
DISPOSAL OF INSOLVENT ESTATES.

SEC. 1.
2.

Priority of claims and of payment.
When representation of insolvency need not be made.

SEC. 3.

'When representation of insolvency is to be made. Commissioners
appointed and sworn; their report. Warrant may be revoked.
Meetings; notice. Time allowed to prove claims; may be extended.
Proceedings in case of death of commissioner.
How claims are to be presented and proved.
If claimant refuses to be examined, or testifies falsely.
Value of claimant's secnrity to be deducted. Appraisal.
Interest on claims. Report may be recommitted. Fees. Chtims of
administrator.
Forfeitnre and liability of commissioners for neglect to report
seasonably.

COll1l11ISSIONERS AND PROCEEDINGS.

4.

5.
6.
7.
8,

9.

CONTINGENT CLAIlI1S.

SEC. 10. Contingent claims, how to be treated.
11. Proceedings if absolnte in four years, or if not.
ApPEALS.

to

SEC. 12. Appeals,'how and when
be made, by claimant, heir, creditor or
administrator. B~nd and notice, when to be given.
13. Failing to give notice, or to prosecute after notice, in case of disallowance of claim, appellant may apply to the S. J. Court.
14. Appeal, when and how prosecuted; claim deemed contingent.
15. Failing to sue seasonably, in case of allowance of claim and appeal
by administrator, &c., claimant may apply to supreme court.
16. Proceedings in the suit, aud judgment.
17. Appealed claims may be referred. Creditor may be examined.
18. Judgment against administrator added to claims allowed. Costs.
SUITS PENDING AND COll1l11ENCED.

SEC. 19. Proceedings in actions pending. Limitation.
20. Claims not presented or not allowed, barred, except in case of
further assets.
MISCELLANEOUS PROVISIONS.

SEC. 21. Penalty, if account of administration is not settled within six
months after report of commissioners.
22. ,"Vaste or trespass on real estate of insolvents.
23. Insolvency of estates in hands of executors or guardians.
24. Executor who is reSiduary legatee may represent estate insolvent.
DECREE OF DISTRIBUTION.

SEC. 25.

Decree of distribution, when and how made; proceedings in case of
further assets.
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Report on exorbitant claims under section fifty-three of chapter CHAP.
sixty-fonr, accepted without appeal, final, even if estate proves
insolvent. Duty of judge.
Account of payments lllay be allowed without notice.

66.

DISPOSAL OF INSOLVENT ESTATES.
SEC. 1. An insolvent estate, after payment of the expenses Priority of
claims and
of the funeral, and of administration, is to be appropriated:
of payment.
Fi?·st.-To the allowance made to the widow or widower and R.S.,c.66, § 1.
18 Me., 271.
children.
19 Me., 264.
24 Me., 28.
8econd.--To the expenses of the last sickness.
61 Me., 471-2.
Thi?'Cl.-To debts entitled to a preference under the laws of the 71 Me., 66.
United States.
1lmwth.-To public rates and taxes, and mouey due the state. 64 Me., 407.
67 Mo., 506.
1l;fth.-To all other debts.
A creditor of one class is not to be paid, until creditors of preceding classes, of which the administrator had notice, are fully paid.
SEC. 2. When an estate is not sufficient to pay more than such When representation of
expenses, and claims of the first four classes, the adl;ninistrator is insolvency
need not be
exonerated from payment of any claim of the fifth dass, without made.
ll.B.,c.66,
§ 2.
making a representation of insolvency.
COJ\:LHISSIONERS AND

PROCEEDil~GS.

SEC. 3. vVhen it appears to the administrator that an estate
may be insufficient to pay the debts of the fifth class, on his
application to the judge of probate, the judge shall appoint two or
more commissioners to receive ~tlld decide upon all claims ltgainst
the estate, exce]Jt those of the administrator. They are to be first
sworn, and are to make report to the court of all claims presented,
and of their disposition, [ disposal] with the sum allowed on each
claim. But the judge may, for sufficient cause, revoke such
appointment and issue a new commission, 01' proceed otherwise as
the case may require.
SEC. 4. The commissioners are to appoint convenient times and
places for their meetings, and to give notice thereof, as the judge
directs. Six months after their appointment shall be allowed in
the first instance for the presentation of claims. An additional
time, not exceeding in the whole eighteen months, may be allowed
therefor, or for any particular claim or claims specified in the order
of the judge. If anyone or more of the commissioners shall die
after the expiration of the eighteen months and before the commission is returned, the judge of probate may appoint new commissioners and allow an additional time not exceeding three months
for the presentation of claims.
SEC. 5. Olaims must be presented in writing, supported by
affidavit of the claimant, or of some person cognizant thereof, stat-

24 ])le., 28.
62 ])le., 167.

When representation is
to be made.
Comlllissioners sworn;
their report.
1876, c. 84.

Meetings;
notice.
Time allowed to provi3
claims.
ll.S.,c.66, § 4.
48 Me., 4U7.

P l'oceec1ings
in case of
death of
commissioners.
1872,c.38, § 1.
How claimsare to be
presented
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66. ing what security the claimant has, if any, and the amount of

credit to be given, according to his best knowledge and uelief.
The commissioners may require a claimant to be sworn, and may
examine him on all matters relating' to his claim; and administer
oaths to claimants and witnesses.
SEC. 6. If the claimant refuses to submit to such examination,
If claimant
refuseR t,,, be
his
claim shall be rejected. If he or a witness knowingly answers
examined, or
testifies
or testifies falsely in relation to any claim, he shall be deemed
falsely.
R.S.,c.(jti, § 5. guilty of perjury.
57 Me., Hn.
SEC. 7. When a claimant holds secllrity fol' his claim of less
Value of
claimant's
value than tlw [its] amOl1ut of it, he is to be allowed onl,)' the
security to
be ded ncted. dift'el'ence between it and snch value, estimated by the COlllAppraisal.
RS.,c.65, § 7. missioners, who shall give him a cel'tificate thereof. If either
24 Me., 38.
pal·ty is dissatisfied with that valuation, the judge, on application
and after notice to the other party, ma.y appoint three disinterested
men to appmise on oath such security and make return thereof,
by them signed, to the COlll't; and their appraisal shall be substituted for the first, and the amount allowed varied accordingly.
It' the clnimant declines to take the property nt snch apprnisal and
relinqnishes his claim thereon, its appraised value is to be added
by the jndge to the sum allowed on which he is to receive his
di vidend, and the property appraised is to be disposed of by the
administrator.
SEC. 8. Interest is to be cast on clrdms allowed from the death
Interest on
cla,ims.
of
the debtor to the time of the commissioners' first report, nnless
Report may
be recomthe contract otherwise provides. At the expiration of the time
mitted.
limited, the commissioners arc to make their report to the judge,
Fees.
Claims of administrator. who, before ordering distribntion, may recommit it for the correc·
RS.,c.GI3, § 8. tion of any error appearing to him 10 exist. Theil' fees are to be
19 lIIe.) 2ti-l.
48 Me., 483. paicl by the administrator. Any claim which he has againet the
estate, is to be examined and allowed by the judge aud by him
annexed to the list of claims, and a proportional dividend decreed
to him.
SEC. 9.
Oommissioners of insolvency who neglect to render
Commissioners of insoltheir report to the judge of probate for three months after the
vency, forfei ture for
expiration
of the time allowed them by the jndge for reem vlllg
ll<'glect of
duty.
claims, shall forfeit all rigllt to compensatioll for their ser\'i(~es, and
187::l,c.11I3,§2.
57 lIIe., 115- may be cited by the judge to show canse for their negligence.
and provell.
RS.,c,55, § 5.
57 Me., un.

117.
CONTINGENT CLAIMS.

10. Oontingent claims may be proved, and the amouut
~~~~~~'~~~e'X. allowecil'eportec1, stating their nature and distinguishing them from
RS.,c.513, §9. other claims. The judge, Ol;dering distribution, is to leave in the
32 lIIe., 453.
57 Me., 5134. .hauds of the administl'ator a sl1m sufficient to pay on them the
percentage paid to others.
Contingent

SEC.
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SEC. 11. If within four years after administration was granted, CHAP. 66.
such claims become absolute, there is to be paid upon them a per- Proceedings,
if absolute
centage equal to that paid on other claims, if it can be done with- in four years,
or if not.
out disturbing prior dividends. If they do not become absolute R.S.,c.66,§10.
within that time, or if payment of an equal percentage does not 57 Me., 564.
exhaust the sum reserved, the residue is to be distributed to all
creditors, whose claims have been proved, or allowed by the judge.
APPEALS.

SEC. 12. The claimant, the administrator, an heir at law or any
creditor, may appeal from the decision of the commissioners, by
giving written notice thereof at the probate office within twenty
days after their report is made. If the appellant is an heir at law
or creditor other than the claimant, he shall file in the probate
office with his notice of appeal a bond to the claimant with sureties, to the satisfaction of the judge, for the payment of all costs
awarded against him. vVhen the appeal is made by any party
other than the claimant, he is to give notice to the creditor within
thirty days, by serviQe of a copy, attested by the register, on him,
his agent, or attorney, personally, or by leaving it at his last and
usual place of abode, if any within the state; otherwise, notice is
to be given as the judge directs.
SEC. 13. A person, whose claim has been disallowed in whole
or in part, and who by accident or mistake has omitted to give
notice at the probate office in season, or, after giving such notice,
has, by accident or mistake, omitted further to prosecute this
appeal, may, within two years after the report is made, petition
the supreme judicial court, and after notice to the administrator
and hearing, leave may be given to commence a suit at the next
term of the court in the county where administration was granted,
for the recovery of his claim, but not after foul' years from granting administration. No decree of distribution can be disturbed
by a judgment so recovered.
SEC. 14. When an appeal is so taken, or leave so granted, the
claim is to be determined in an action for money had and received,
commenced within three months after the report was made, or at
the next tel'lp after leave was granted. Such claim is to be deemed
contingent, and provision is to be made for it as in sections ten
and eleven. (a)
SEC. 15. A person whose qlaim against an insolvent estate has
been allowed by commissioners on said estate and the decision of
the commissioners [has been] appealed from by the administrator,
heir at law or any ot,her creditor, and who by accident or mistake
(a) 36 Me., 141; 55
71 Me., 375.

~1e.,

514; 57 Me., 564; 61 Me., 242; 681\-1e., 413;

Appeal,
bow and
when to be
made by
chtimant,
heir, creditor or administrator.
Bond;
notice.
R.S.,c.66,§11.
35 Me., 122.
36 ~1e., 141.
48 Me., 483.
49 Me., 87.
54 Me., 348.
61 Me., 105,
239, 242-3.
65 Me., 422.
68 Me., 413.
In case of accident or.
mista,ke,
when claim
is disallowed
appellant
may apply to
the supreme
court.
R.1:l.,c.66.§12.
See c. 82, § 7.
68 Me., 413-5.

Appeal wheu
and how
prosecuted;
claim deemed contingent.
R.S. ,c.66, §13.

In case of
accident 01'
mistake,
whenclaimis
allowed and
appeal taken

670
CHAP.

INSOLVENT ESTATES.

[TITLE VI.

66. has omitted to commence an action for money had and received

byadministrator, &c.,
claimant
may apply to
S. J. C.
1872, c. 36.

Proceedings
in the suit,
and judgment.
R.S.,c.66,§14.
08 Me., 414.

Appealed
claim may
be referred,
and creditor
examined.
R.S.,c.66,§15.
55 Me., 514.
07 Me., 197.
Judgment
against
adm'r to be
added to
claims
allowed.
Costs.
R.S. ,c.66,§16.

within the time prescribed by section fourteen, may petition the
supreme judicial court, and after notice to the administrator and
a hearing, the court may grant leave to commence an action at
the llext term of the court in the county where administration was
granted for the recovery of his claim, but not after four years
from granting administration, but no decree of distribution can
be disturbed by judgment so recovered.
SEC. 16. The creditor, before service, is to [must] annex to
his writ a schedule of his claims, stating the nature of them, or file
it ~with the clerk of the court where the writ is returnable, fourteen
days before its return day; or seven days before the return day,
when the action is brought before a justice of the peace. At such
time as the court directs, the administrator is to file an abstract of
all demalids of the deceased against the claimant, ttnd judgment is
to be renrlered for either party for the balance ascertained at the
trial.
SEC. 17. When notice of appeal is given or leave granted, the
parties may agree npon referees authorized to act by a rule of the
probate court, whose award is final. On trial before the court or
referees, the creditor may be examined on oath, as before commissioners, and with the like effect, if he refuses to be examined.
SEC. 18. If final judgment or award is made against an administrator, no execution can be issued, except for costs allowed to
the prevailing party. The sum found due to the claimant is to be
entered by the judge of probate, on the list of debts entitled to
dividends. The administrator may charge costs awctrded against
him to the estate, but not when he appealed without reasonable
cause shown for it. (a)
SUITS PENDING AND .COMMENCED.

Actions
pending.
1881, c. 9.
Limitation.

Claims not
presented or
not allowed,
barred, except in case
of further
assets.
R.S. ,c.66,§18.
67 Me., 458-9.

SEC. 19. Actions pending on claims not preferred, when a
decree of insolvency is made, may be discontinued without costs;
or continued, tried and judgment rendered with the effect, and
satisfied in the manner provided in cases of appeal. No action
can be commenced, except on a preferred claim, after such
decree. (b)
SEC. 20. Claims not presented, and claims disallowed, without
appeals taken, are forever barred from recovery by suit. Claims
disallowed cannot be filed and proved in set-off, except to the
amount of counter claims on behalf of the estate. But when,
after distribution, further assets come into the hands of the administrator, claims not presented to the commissioners, on petition to
(a) 55 Me., 525; 57 Me., 564; 60 Me., 355; 65 Me., 129; 68Me.,431.
(b) 2 Me., 11, 112; 21 Me., 265; 36 Me., 141; 49 Me., 88; 54 Me., 348;

55 Me., 101; 57 Me., 564; 60 Me., 355; 64 Me., 407; 65 Me., 129; 68 Me., 431.
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the judge of probate, and after due notice, if proved or not dis- CHAP. 66.
puted, may be allowed and paid as provided for contingent claims.
MISCELLANEOUS PROVISIONS.

21. If an administrator neglects to settle his account
within six months af tel' t 11e report on claims is made, 01' within
such fnrth81' time as the judge allows, it shall be deemed a breach of
his bond. (a)
SEC. 22. When an administratol' commits waste 01' trespass, although an heir or devisee, 01' consents that another 87~onld [may] do
it, on real estate of his intestate insolvent, he is liable to account for
treble the amount of the damage. He may recover damages, in an
action of trespass, of a person committing the same, to be accounted
for as assets, although such person is heir or devisee of the estate.
SEC. 23. The provisions of this chapter are applicable to
estates nnder charge of executors; and of gum'dialls of insane persons, and of spendthrifts, except so far as they cannot be applicd,
and an allowance for the support of their wards and their families
shall take the place of an allowance to widows and children.
SEC. 24. When an executor has given bond as a rcsiduary legatee, and the estate is found to be insuffieient to pay the debts, he
may make a representation of insolvency ; and proceedings thereon
may take placc as in other cases. Such proceedings and distribution operate as a bar to a snit on his bond for the recovery of a debt.
SEC.

Penalty for
delay ill
settling
account.
R.S.,c.66,§19.
Waste or
trespass on
real estate of
insolvent.
R.S.,c.66,§20.
59 Me.; 355.'
62 Me., 309.

Insolvency
of estate ill
handf? of executors and
guardians.
R.S.,c.66,§21.
See c.67, § 15.
68 Me., 432.
Executor
who is residuary legatee may represent estate
insolvent.
R.S.,c.66,§22.

DECREE OF DISTRIBUTION.
SEC. 25. After the expiration of thirty days from the time whcn
the report on claims is made, the judge i8 to [shall] make a decree
of distribution of the balance in the hands of the administrator
among the creditors, according to the provisions of this chapter.
In case of furthCl' assets, he is to make anothcr distribution on
thc same principles.
SEC. 26. After any such decree of distribution, the judge may,
without fnrther notice, audit and allow the acconllt of the executor,
administrator or gnardiall for payments made pursuant to such
decree.
SEC. 27. When commissioners appointed under the provi8ion8
of section fifty-three of chapter sixty-four have reported on any
claims submitted to them, and their report has been acceptcd and
no appeal taken, it shall be final, notwithstanding the estate afterwards proves to be insolvent, and commissioners of insolvency are
appointed. The amount awarded by the first commissioners shall
be entercd by the judge of probate on the list of debts cntitled
to dividends.

(a) 5I1Ie., 48; 6 Me., 270; 8 Me., 25; 11 Me., 51.

43

Decree of
distribu tion,
when and
how made.
R.S.,c.66,§23.

Account of
payments
may be allowed without notice.
R.S.,c.06,§24.
Report on
exorbitant
claims accepted without appeal,
shall be final
even if es tate
proves insolvent.
1873,c.116, §1.
See c. 69, § 6.
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CHAPTER 67.
APPOINTMENT, POWERS AND DUTIES OF GUARDIANS.

ADOPTION

OF CHILDREN.
MnwRs.
SEC. 1. Guardians for minors; exception.
2. How nominated and appointed.
3. Power over minor's person and property.
INSANE AND INCOMPETENT PERSONS,

SPENDT~RIFTS

AND CONVICTS.

SEC. 4. Guardians for incompetent adults, in what cases to be appointed.
6. Guardians for convicts, insane perSOIlS in the hospital, and incompetent married women, how appointed. Proceedings when
muncipal officers are applicants.
6. When inquisition is to be made by municipal officers.
7. After notice and filing copies of application, contracts of parties to
be void.
8. Allowance to ward to defend himself.
9. Power of guardian over ward's person. Duties.
POWERS AND DU'l'IES OF GUARDIANS.
SEC. 10. Bonds of guardians. Conditions.
11. Inventory of wlwd's estate to be returned.
12. How guardians shall manage ward's estate.
13. He sball pay ward's debts, collect dues, appear for him in court, and
insure his estate.
14. He may act in partition, set out dower, appoint appraisers, and convey real estate on ward's former contract.
15. He may adjust claims by commissioners, referees or compromise, or
he may represent the esta te insolvent.
16. He may refer actions pending to judge of supreme court, or to any
one by him appointed. Referee's decision final.
17. Jndge may authorize guardian to adjust any claim by arbitratiou or
compromise.
18. Sale of ward's stock, chattels and pews; investment of funds.
19. A married woman not to be guardian, nor her husbaud in her right.
20. Judge may dismiss guardian, or remove after notice. Marriage of
female wal:d annuls guardianship.
21. Settlement of guardian's accounts.
22. His bond to be examined; proceedings if insufficient.
23. Oath of guardian to his account.
24. Guardian of minor out of the state.
25. When guardian and ward are both residents of another state, but
entitled to property in this state, proceedings.
DISABILITY OF ADULTS UNDER GUARDIANSHIP.
SEC. 213.

Adult under guardianship cannot convey estate, or make contracts.

SEC. 27.

Guardian ad litem may be appointed. Next friend may prosecute
and defend suits.
Special gual'dians for married women in certain cases.

GUARDIANS AD LITEM.

28.
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ElIIBEZZLEMENT OF THE WARD'S ESTATE.

CHAP.

67.

SEC. 29. Persons suspected of embezzlement may be cited and examined.
30. Penalty for embezzlement by a guardian.
ADOPTION OF CHILDREN.
SEC. 31:
32.
33.
34.
35.
36.
37.

Who may adopt a child.
Whose consent is required.
Proceedings to be had in the probate court.
Legal effect of such adoption.
Appeal to the supreme court of probate.
Allowance to adopted child from the estate of adopters.
Any decree of adoption, may, for cause, be annulled.

SEC. 38.

Adult may petition for change of name.
tion for minor.

CHANGE OF NAlIIE.
Guardian, &c., may peti-

MINORS.

SEC. 1. The judge of probate may appoint guardians to minors
residing in his county, 01' ont of the state and having estate in his
county; hut no executor 01' administrator on an estate shall be
gmirdian to a minor interested therein, unless he is the parent of
sl1ch minor; but when any judge is interested, either in his own
right, in trust, or in any other manner, 01' is within the sixth degree
of Idndred, such appointment shall be made by a judge in an
adjoining connty, and the record of said appointment shall show
wh.y [it is] so made.*
SEC. 2. If the minor is uuder fourteen years of age, the judge
may nominate and appoint his guardiau i but a guardifln for such
a minor, named by the deceased father in his last will, shall be
appointed if suitable. It' the minor is over that age, he may nominate his own guardian in the presence of the jndge 01' register of
probate, or in writing certified by a justice of the peace i and if
appt'oved by the jndge such nominee shall be appointed, although
the minor has a guardian, appoin ted before he was fourteen years
of age; bnt if not thus approved, or if the minor resides out of the
state, 01' being cited by the judge, neglects to nominate a suitable
person, who will accept the trust, the judge lUay nominate and
appoint, as if he were under fourteen.
SEC. 3. Such gnardian shall have the care and management
of all his ward's estate, and continue in office until the ward is
twenty-one years of age, nnless sooller lawflllly discharged i but
the father, if alive and competent to transact his own business, if
not, the mother, while unmanied and thus competent, shall have
the care of the person and education of the minor i otherwise,

*

[NOTE. The act of 1879, c. 102, appears to overlook the important act of
1874, c. 156, providing for cases where the judge is interested, and that
omission may perhaps by strict construction be held to repeal it; but snch
cannot, in the opinion of the commissioner, have been the legislative iutention.]

Guardians.
1879, c. 102,
see § 19.
53 Me., 403.
61 Me., 213.

-mnst be
disinterested.
-when
judge is interested,
proceedings.
1874, c. 156.
Guardians,
how nominated and
appointed.
RS.,c.67, § 2.
53 Me., 403.
61 Me., 213.

Power over
minor's person and
property.
RS.,c.67, § 3.
31 Me., 197.
53 Me., 550.
61 Me., 214.
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67. these duties shall devolve on the gnarclian; and in any case the
judge may decree them to him, if he deems it foe the welfaee of
the minor, till his fuethee order.
INSANE AND INCOMPETENT PERSONS, SPENDTHRIFTS, AND
CONVICTS.

SEC. 4. The jndge of probate may appoint guardians to the following persons belonging to his eonnty, though over twenty-one
years of age, on written applieation ot' any of their friends, relatives, or creclitol'S, or of the mnnieipal offieers or overseers of the
poor of' the tOWIl where they reside:
48 l\1e., 3GO.
49 Me., 273,
Fil'st.-Persons who are iusane, 01' of nnsonnd mind, including
361.
manied women, who, by reason of infirmity or mental incapacity,
are ineolllpetent to manage their own estates, or to protect their
rights.
Second.-Persons, who, by excessive drillking, gaming, idleness,
or'debauehery of any kind, have beeome iIlcapable of managing
theil' own affairs, 01' who so spend, or waste their estate, as to
expose themselves or families to want or suffering, or their towns
to expense.
Thil'd.-Oollvicts, committed to the state prison for a term less
than for life.
SEC. 5. Guardians may be appointed, on'application as aforeGuardians
for convicts,
said,
for convicts, and for persons certified by the municipal ofiicers
insane persons in the
of any town to have been committed by them to the insane hospital,
hospital, and
incompetent upon proof of the facts, without further action of the municipal
married
women, how officers, or personal notice to the parties; and for insane or incomappointed.
petent married women, after personal notice and a hearing upon
Proceedings
when muni- proof of the alleged insanity or incompetency, without inq nisition
cipapofficers
by the municipal officers of the town. In all cases where the
are applicants.
municipal
officers or overseers of the poor are applicants, if they
R.S.,c.G7, § 5.
18 Me., 38G.
have given at leftst fourteen days' notice to snch person by serving him with a copy of their application, the jndge may adjudicate
thereon without flUther inquisition, if snch person is present, or
on snch fnrther notice, if any, as he thinks reasonable. Or, if
such officers have not given such notice, the judge shall canse
personal notice to be given to the party, before the hearing and
adjudication.
SEC. 6. In all other cases, the judge shall issue his warrant to
When inqui si tion is to be
the
municipal officers of the town where' such person resides,
made by
municipal
req uiring them to make inquisition into the allegations made in
officers.
R.S.,c.67, § 6. the application; and they shall decide, upon snch evidence as
18 Me., 38G.
they are able to obtain, whether such allegations are true; and,
as soon as may be, report the result to the judg'e; and if he shall,
on said report, after personal notice to the other party, and a hear-

Guardians
for incompetent
adults, when
to be appointed.
R.S.,c.G7, § 4.
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ing thereon, adjudge that such person is insane, a spendthrift, or
incapable as aforesaid, he shall appoint a guardian.
SEC. 7. 'When such application is made, and notice issued
thereon by the judge of probate, the applicants may cause a copy
of their applica,tion, and the order of the court thereon, to be filed
in the registry of deeds for the county; and if a guardian is
appointed thereupon, all contracts, except for necessaries, and all
gifts, sales, or transfers of real or personal estate made by the person after said filing and before the termination of the guardianship, shall be void; but this section shall not by implication add
any thing to the validity of any such act previons to said filing.
SEC. 8. 'When a guardian is thus appointed, the judge shall
make an allowance, to be paid by the guardian from the ward's
estate, for all his reasonable expenses in defending himself against
the complaint.
SEC. 9. Such guardians shall have the custody of the persons
of their wards, if resident in the state, except so far as the court
of probate lllay frolll time to time otherwise order; and every
guardian appointed over any person for gaming, idleness, drinking,
or debauchery, shall inculcate upon him habits of sobriety and
industry, and when of sufficient health and strength, with the
approbation of the judge of probate, he may bind him out to labor,
not exceeding six months at anyone time, or employ him in his
own service; giving credit for his eamings, or such sum as he
receives therefor.

CHAP.

67.

After notice,
and filing
copy of application,
contracts of
parties to be
void.
R.S.,c.67, § 7.

Allowance
to ward to
defend himself.
R.S.,c.G7, §8.
Power of
gnardia.n
over ward's
perSOll.
Duties.
R.S.,c.()7, § 9.

POWERS AND DUTIES OF GUARDIANS.

SEC. 10. Every guardian, appointed for minors or other persons, shall give bond to the jnc1ge of probate in sucb SUIll and with
sueh' surety or sureties, resident. in tlds [the] state, as the judge
accepts, conditioned as follows:
Fint.-For the faitbful discharge of his trust.
Second.-To render a tl'l1e and perfect inventory of the estate,
property, and effects of his ward, within the time limited by law.
Tl~il'(l.-To render a just and tl'lle account of his guardianship
when by law reqnired.
FO·lt1'tl~.-At the expiration of his trust, to deliver over all
moneys and propert.y, whicb, on a final and just settlement of his
accounts, appear to remain in his hands.
SEC. 11. Tbe jndge of probate shall appoint three disinterested
persons to appraise the estate of the ward; and tho guardian shall
retum the inventory under oath, within sneh time as the judge in
his warrant directs, if the ward is a minor, and in all other cases,
within three months aftor his appointment, or such further time
as the judge may allow. The warrant for an inventory may be
revoked for cause, and a new one issuod if deemed necessary.

Bond of
guardian.
Conditions.
R.S.,c.67.§10.
22 i\le., 554.
31 Me., 260.

69 11e., 283.

Inven tory of
ward's estate
to be
l'etul'llec1.
R.S.,c.67,§11.
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How guardians shall
manag'e
ward's
estate.
R.S.,c.57,§12.
48 Me., 280.
See c. 59, § 23.

He shall pay
ward's
debts, collect dues,
appear for
him in court,
and insure
his estate.
R.S.,c.55,§13.
17 Me., 224.
48 Me., 281.
53 Me., 550.
58 Me., 432.

He may act
in partition,
set out
dower,
appoint appraisers, and
convey on
ward's
contract.
R.S.,c.57,§14.

He may adjust claims
by com'rs,
reference or
compromise,
01' represent
estate
insolvent.
R.S.,c.57,§15.
58 Me., 431.
See c. 5u, § 23.
Guardian
may refer
action where
ward isinterested, to
judge of
S. J. court
or his
appointee.
1877,c.180,§1.
Decision
filial.
Adjustment
by arbitration or
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SEC. 12. The gnardian shall manage the estate of his ward
frugally and withont waste; and apply the income and profits
thereof, as [soJ far as needed, for the comfortable and suitable
maintenance of the ward alld his family, and if they are insnfficient
for that pl1l'pose, he may use the principal; and when any exigency
occms, the guardian may apply to a propel' co \ll't for a license to
sell the estate of his wal'd, and apply the proceeds to the pnrposes
contemplated by his license.
SEC. 13. He shall settle all accounts of his ward; pay all his
jnst debts ont of his personal estate, so fat' as it will go without
disposing of effects necessary for the use and comfort of the ward
alld his family, and in case of defieiency thereof, then out of' the
real estate; demand, sue fCH', and receive all his dues, compoulld
fOl' the same, and gi\Te diseharges thereof, on such tenTIS as the
jndge of probate authorizes; appeal' for andrcpresent his ward ill
all legal proceedings, unless another is appointed for that purpose
as guardian 01' next friend; and [he] may insure any estate of his
ward at the expense of the estate, and do all necessary acts relating to snch insurance.
SEC. 14. He may join in and assent to a partition of his ward's
real estate on a petition or other legal process therefor; assign
and set ont dowel' in sueh estate to any widow entitled thel'eto ;
appoint an appraiser of real estate taken on exeeution against 01'
in favor of his ward; and when his ward, prior to the guardianship, had lawfully contracted to convey real estate on eonditions,
and had failed to clo so, he may convey it according to the terlllS
of the contl'act, and shall be accountable therefor Oil his bond.
SEC. 15. The gUHrdian of any insane or incapacitated adult
may apply for commissioners to be appointed to decide upon elai Il1 S
against his ward's estate, deemed exorbitant, unjnst or illegal;
may be authorized to refer or compl'omise claimtl for or agains t
said estate; or may, if necessary, represent said estate ill::lol\Tent,
with like proeeedings, rights and liabilities, as in the case of estates
of deeeased persons.
SEC. 16. Guardians ofmillors, insane, and incompetent persons,
spendthrifts, and convicts, are anthorized, by agreement of parties,
to refer, by rule of court, any action hereaft.Cl' pending ill the
snpreme judieial court, in favor of or against their ward, on any
claim or demand for money or other property in which said ward
is interested, to any judge of said court, or any person appointed
by said judge, whose decision, when accepted by said COl1l't, shall
be final.
SEC. 17. The judge of probate may authorize any such
gnardian to adjust, by arbitration or compromise, any claim for
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money or otber property, in favor of or against any ward represen ted by him.
· 1ge 0 f pro bate, on petition of the guar d'Iall or
SEC. 18. T he JUc
any party interested with or without notice to other persons
interested, as the judge deems necessary, may authorize or require
the guardian to sell or transfer any stock in the publie funds, or
other personal property held by him as guardian, or any pews or
interest ill pews in a meeting-house, belonging to sueh estate, as
goods and chattels, and to invest the proceeds of such sale, and
also all other moneys in his hands, in real estate, or in any other
manner most for the interest of all concerned; and the judge may
make such furtber order, and give such directions, as the.ease
requit'es for managing, investing, and disposing of the effects in
the hands of the guardian, or for buying in any particular estate,
remainder, reversion, mortgage, or other incumbrance upon any
real estate belonging to the ward.
SEC. 19. No manied woman, during her coverture, shall be
appointed guardian; and if any female guardian is married, her
authority, as such, shall cease; nor shall her husband be gnarclian in
her right.*
SEC. 20. The judge of probate may dismiss any guardian, when
it appears necessary, or on the reqnest of such gl?ardian, and if
the case reqnire it, appoillt another in his place; but previously to
any such removal, except by request of the guardian, personal
notice shall be given to such gnardian, or publie notice if his residence is out of the state 01' unknown, to appeal' and show cause to
the contrary; and on the marriage of any female ward under
twenty-one years of age, the anthority of her guardian shall cease.
SEc.21. Every guardian shall settle his acconnt\vith the judge
of probate at least once in three years, and as much oftenet· as the
jnclge cites him for that purpose; and on neglect or refnsal to do
so, he shall be deemed to have broken the condition of his bond;
be liable to removal therefor, although the ward lllay be indebted
to him; and forfeit all allowanee for his personal services, unless
it appears to the judge that sllch neglect arose from sickness, or
other unavoidable accident.
SEC. 22. On the settlement of every acconnt of the gnat-dian,
except when intended as a final one, the jndge shall examine his
bond, and if then or at any time it is found insufficient in amouut
or responsibility of sureties, Ite shall require a new and sufficient
one; and if the guardian does not give it, he shall be removed,
and another appointed.

* [QUERY. May not this section conflict with the fourth and fifth lines of
section one? A doubt snggested by Hon. John A. Waterman, of Gorham.]
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compromise.
1877,c.180,§2.
Sale of
ward's
stocks, chattels ~nd
pews; investment of
funds.
R.S.,c.57,§16.

A married
woman not
to be
guardian.
R.S.,c.67,§17.
Judge may
dismissguardian, 01' remove after
notice.
R.~.,c.(37,§18.

Marriage of
female ward
ann uls guardianship.
Settlement
ofgual'dian's
accounts.
R.S.,c.67,§19.
1 Me., 18S.
31 nIe., 260.
54 Me., 343.
64 Me., 210.
59 Me., 283.

His bond to
be examined; proceedings if
insufficient.
R.S.,c.57,§20.
See c. 72, § 2.
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SEC. 23. When an acconnt is rendcred by two or more joint
gnal'dians, the jnclgo of probate may allow it npon the oath of any
one of them.
SEC. 24. The gnardianship'first lawfnlly granted, of any person
resiciing without the st.ate, shall extend to all his estate within the
same, and exclnde the jurisdiction of the probate court in every
other connty.
SEC. 25. In all cases wlwre [If] any gnardian and his ward
may [are] both be residents of any othcr state 01' territory of the
United States, and snch ward may be entitled to property of any
description in this state, snch gnardian on prodncing to the probate COl1l't, or other COl1l't of competent jnrisdiction of the connty
in which snch property or the principal part thereof is sitnated, a
fnll and eomplete transcript from the records of a court of eompetent jnrisdiction in the state 01' tenitory in which he and his ward
reside, duly exemplified 01' anthentica ted, showing that he has been
appointed gnHrdian of snch ward, and that he has given a bond and
secnrity in the state or territory in which he and his ward reside,
in donble the valne of the property of snch ward, and also showing
to slIch court that a removal of the property of snell ward will not
conflict with the terlIlS 01' limitations attending the right. by which
the ward owns the same, then snch tranRcript may be reeorded in
snch court, and snch guardian shall be eutitled to receive letters
of gnard ianship of the estate of such ward from snch court, which
shall authorize him to demand, sne for and recover any snch property, and remove the same to the place of residence of himself
and his ward. And sllch court may order any resident gnardian,
execntor or administrator, hrwing any of the estate of sneh
ward 01' wards, to deliver the same to snch non-resident guardian:
Provided, [that] all debts known to exist against snch estate have
been first paid.
DISABILITY OF ADULTS UNDER GUARDIANSHIP.

Adultsundel'
guardian6hip cannot
dispose of
estate, or
make contracts.
R.S. ,c.67 ,§23.
66 Me., 310.

SEC. 26. When a person over twenty-one yeat's of age is under
gnal'llianship, he shall be deemed incapable of disposing of his
property otherwise than by his last will, 01' of making any contract,
notwithstanding the death, resignation, or removal of the gnardiall ;
and in sl1ch case n new guardian may be appointed withont fnrther
intervention from the mnnicipal officers. vVhen on application
of any sneh persoll or otherwise, the jndge finds that a gnardian
is no longer neeessary, he shall order the remaining property
of the ward to be restored to him, except a legal compeusation to
the gl~Hr(1iHll for his services.
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SEC. 27. Nothing in this chapter shall affect the power of any
conrt of common law, probate COlll't, or jnstice of the peace, to
appoint a gnardian to defend the intel'ests of any minol' or othel'
incapacitated person in any suit pending in snch conrt, nor their
power to allow or appoin t anyone, as next friend of such person,
to commence, prosecnte, or defend, any snit in his behalf.
SEC. 28. Pencling any proceedings in the pl'obate conrt in
which any married woman is interested, when, after personal
notice and a hem'ing, the jndge is satisfied that, by reason of age
or mental infirmity, she is incompetent to manage her affairs or
protect her rights, he may appoint her hnsband or other suitable
person her guardian for the special plll'pose, with power to institute
01' defend proceedings in law or eqnity necessary for the iuterests
of his ward, aud no pl'oceedin%' thns instituted shall be delayed
01' disposed of without the consent of snch gnal'dian.

CHAP.

67.

Gmtrdian
ad litem may
be
appointed,
R.S.,c.67,§24.
Next friend.
Special guardians for
married
women in
certain cases.
R.S. ,c.67,§25.

EMBEZZLEMENT OF THE WARD'S ESTATE.

SEC. 29. Upon complaint made to the judge of probate by
any guardian, ward, cl'editor, or other person in terested in the
estate, or having claims thereto in expectancy as heir or otherwise,
against nlly one snspeeted of having concealed, embezzled, or conveyed away allY of the money, goods, or effects of the ward, the
judge may cite and examine snch snspeeted person, and proceed
with him in the lllanner provided in relation to those suspected of
embezzling the estates of deceased persons.
SEC. 30. It' any gnardian, baving the charge and cnstody of
any property belonging to his ward, embezzles the same in violatiou
of his trust, 01' fl'alHllllelltly converts the same to his own nse, he
shall be pllllished by fine not exceeding' five thousand dollars, 01'
confinement to hard labor fot' a term not exceeding ten yeal's, 01'
both, according to the aggravation of the offence.

Persons suspected of
embezzlement may
be cited and
examined.
R.S.,c.67,§26.

Penalty for
embezzlement by
guardian.
R.S.,c.67,§27.

ADOPTION OF CHILDREN.

SEc.31. Any inhabitant of this state not married, 01' any hnsband and wife jointly, may petition the jurlge of probate for their
county, for leave to adopt a child not theirs by birth, and for a
change of his name.
SEC. 32. Before snch petition is granted, written consent to
Buch adoption mllst be given by the child, if of the age of fOllrteen
years, and by each of his living parents, if not hopelessly insane
or intemperate; 01', when a divorce from the bonds of matrimony
or from bed and board has been decreed to eith81' parent, written
consent by the parent entitled to the cnstody of the child; or snch
consent by one parent, when, after such notice to the other parent

Who may
adopt a
child.
R.S.,c.67,§28.
Whose COllsent is required.
R.S.,c.67,§29.
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as the jndge deems propel' and praeticable, such other parent is con·
sidered by the judge nnfit to have custody of the chilo. If there are
no snch parents, 01' if the parents have abandoned the child and
ceased to provide for its sllpport, consent may be given by the
legal gllHl'dinu; if no snch g:uardian, then by the next of kin in
this state i if no such kin, then by some person nppointell by the
jnoge to nct in the pt'oceedings as the next friend of such child.
SEC. 33. Ther61:pon, if the jndge is satisfied of the identity
and relations of the parties; of the abilit'y of the petitioners to
bring np and educate the child propel'ly, having reference to the
degree and condition of his parents, and of the fitness and
propriety of such adoption, he shall make a decree, setting forth
the facts, and declaring that from that date such child is the child
of' the petitioners, and that his name is thereby changed, without
requiring public notice thereof.
SEC. 34. By snch decree the natl1l'Hl parents shall be divested
of all legal rights in respect to snch child, and he shall be free
from all legal obligations of obedience and maintenance in respect
to them; and he shall he, for the custody of the person and all
rights of inheritance, obedience and maintenance, to all intents
and plll'poses, the child of his adopters, the same as if born to
them in lawful wedlock, except that he shall not inherit property
expressly limited to the heirs of the body of the adopters, nOlO
property from their lineal 01' eollatel'al kindred by right of rept'esentation, and pl'o'viclecl that the right of inheritance shall only
apply in adoptions made since Febl'l1ary twenty-follr, eighteen
hnlldred and eighty, and whel'e not otherwise expressly provided
in the decree of adoption; and the adoption of a child, made in
any othel' state befol'e 01' sillce said date, according to the laws
of that state, shall have the same force and effect in this state, as
to inheritance and all other rights and duties, as it had in the state
whel'e made, in case the person adopting hereaftel' dies domiciled
in this state.
SEC. 35. Any petitioner, or any snch child by his next friend,
may appeal to the snpreme conrt of probate fl'oll1 sneh dem'ee, in
the same manner and with the same effect, as in other cases, but
no bond to pl'osecnte his appeal shall be reqnired of snch child 01'
next friend, nor costs be awal'ded against eithel·.
SEC. 36. The judge of probate, on the death of' either of the
adopters of snch child, may make a reasonable allowance to snch
child fl'om the personal estate of the deceased, if the cil'cl1ll1stances
of the case demand it.
SEC, 37. Any judge of pl'obate may, on petition of two 01'
more inhabitants of his county, after notice and hearing, and for
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good cause shown, reverse and annul any decree of the probate CHAP. 68.
COl1l't in his county, whereby any child has been adopted accord- annulled.
1874, c. 242.
ing to the provisions of this chapter.'"
OHANGE OF NAlI'IE.

38. If any persall desires to have his name changed, he
may petition the judge of probate in the county where he resides,
01' if snch person is a minol' the persall lutving his legal custody
may petition in his behalf, and such judge after such notice, if any,
as he deems expedient, may change the name of such person, and
shall make and preserve a record thereof.
SEO.

Name, bow
changed.
Minors must
petition by
guardian.
1876, c. 59.
1873,c.97, § 2.

... [QUERY. Ought not authority to be given to the court also to annul the
right of inheritance conferred in § 34, when an adopting parent has died
before the decree of adoption has been reversed? The commissioner is
indebted to Ex-Judge Waterman for this suggestion.]

CHAPTER 68.
TESTAMENTARY TRUSTEES.
SEC.

1.
2.
3.
4.
5.
6.

7.
S.

9.
10.
11.
12.
13.
14.

Bonds of trustees. Conditions.
When bonds may not be required.
Trustee neglecting to g'i ve bond, considered as declining the trust.
Trustee may resign or be removed, after notice.
Judge may fill vacancies, after notice. New trustee to givG bond.
Court may order proper conveyance to be made to him by former
trustee, or his representatives, or by remaining trustees.
Powers of trustee thus appointed.
Such trustees to give bond.
Inventory returned by trustee.
'frustees may refer or compromise claims.
Courts may direct trust estates to be sold, and moneys to be in vested.
Equity powers of courts as to trusts.
How bonds of trustees may be sued.
Executors becoming trustees by operation of law.
VOLUNTARY TRUSTS.

SEC.

In case of voluntary trust, judge of probate may confirm appoint.
ment of trustee, and trustee may be required to give boncl.
16. Trustee to account to judge like testamentary trustee.
17. Same remedies against trustee as in case of other probate bonds.
15.

1. Every testamental'y trnstee, except those hereinafter
exempted, before entering on his duties, shall give bond to the
judge of probate for the county where the will iil proved, with
sufficient surety 01' sl1l'eties, in snch sum as the jndge prescribes,
with condition as follows:
SEO.

Bonds of
trustees.
Conditions.
R.S.,c.6S, § 1.
17 Me., 140.
61 Me., 9S.
62 Me., 450.
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.Fil'st.-That he ·will faithfnlly execnte such tt'nst according to
the will of the testator, so far as consistent with law.
Second.-That he will make a true and pedect inventory of the
real os tate, goods ~nd uhattels, rig'hts and crodits of snch estato,
to be returned iuto the probate office at such time as the judge
orders.
Tki1'Cl.-That he will render an account of the income and
profits thereof, and of his payments and expenses, ouce in three
years, aud often8l' if roqnired by the jndge.
Fourth.-That at the expieatioll of sneh tt-ust he will settle his
auuonuts with thejuc1ge; pay and deliver over all balances, sums
of money, 01' other property, that are due, and give possession of
the othet· estate, with whiuh he is illtl'l1sted, to the persons
en titled thereto.
SEC. 2. In the following cases bonds shall not be required of
When bonds
may not be such tl'Ustees, unless, for speeial reasons, the judge determines it
required.
R.t:l.,c.68, § 2. to be neeessm'y; bnt when no bond is required, they shall settle
their account with the judge of probate annually:
.F~1'8t.- vVhen the testator has req llested or dil'ected, that a bonel
should not be roqnired.
Second.- Wlten all the parties in terostod in the trust funcl, if
of full age and legal cnpaeity, in writing signify to the judge their
request that a bond should not be requirecl.
CHAP.

ThilyZ.- Wlwn tlw tJ'ttstee, not before being l'eqnired to give
bond, lwr.l entered on the ci1lties of ,"-is trust priM' to A ugltst fil'st,
eighteen hundred and forty-one.*
SEC. 3. Every person appointed a testamentary trl1stee, who
Trustee neglecting to
negleets
to gi ve bonel within the ti me allowed thorefor by the jndge,
give bonel.
R.S.,c.68, § 3. shall be considered as dedining the trust.
SEC. 4:. Such trustee at his own req llest Illay be alloweel to
Trllstee may
resign, or be
resign his tl'l1st, when it seelllS proper to the jndge of probate;
removed,
after notice. no person sueeeeding to snch trnst as executor 01' administrator of
R.S.,c.68, § 4.

a forlller trustee, is required to accept 01' retain it against his will ;
and when any trnstee, appointed either by the testator or the jndge
of pro bate, beeomes insane or otherwise evidently unsuitable to
disehal'ge his trust, the judge, npon notice to him and all others
interosted, Ulay remove him and appoint another.
SEC. 5. ·When a trustee nnder a written instrument, declines,
Vacancy in
trllsts, how rosigns, dies, or is removed, before the objeets thereof are accomfilled.
1878, c. 8, § 1. plished, if no adequate provision is made therein for Stl pplying
the vacallcy, the probate eomt or suprome judicial COllrt shall,
aftel' notice to all persons interested, appoint a new trnstee to act
New trustee alone or jointly with the others, as the case may be. Snch new

* [NOTE.

May not item three be deemed obsolete?]
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hustee, upon giving bonds and secll1'ity required, shall have and OHAP.68.
exercise the same powers, rights and duties, whether as a sole or shall give
bonds.
joint trustee, as if he had been originally appointed, and the trust -his powestate shall vest in him in like manner as it had 01' would have ers, rights
and duties.
vested in the trustee in whose place he is snbstitnted.
SEC. 6. Upon the appointment of a trustee Hnder the pl'eceding Court may
order consection, the court may order snch conveyance t0 be made by the veyances
to
former trllstee, or by his representatil'es, or by the other remain- be made to
him.
ing trustees, as lllay be proper or cOllvenient to vcst ill snch 1878, c. 8, § 2.
trllstee, either alone or jointly with the others, the estate and
effects to be held intrust.
SEC. 7. Every trnstee, appointed by the judge of probate, Power of a
trustee thus
shall have and exercise the same powers, rights, and duties, as Ct appoill
ted.
sole or joiut trustee, as if he had been appointed by the testator, R.S.,c.G8, § 6.
65 Me., lOG.
and the trust estate shall vest in him accordingly; and the judge
may order such conveyances to be made by the former tl'ustee 01'
bis representatives, or by the remaining trustees, as are proper to
vest in the new trustee, solely or jointly, snch estate and effects.
SEC. 8. Every trustee, appointed by the judge of probate, Such trustee
to give bonel.
before entering 011 his dnties, shall give bond as aforesaid; bllt R.S.,c.G8,
§ 7.
the jndge lllny dispense with lllaking and retlll'ning an inventory
by any substituted trllstee, when he thinks it unnecessary, and the
condition of the bond shall be altered accordingly; bnt without
sllch bond, accepted by the judge, no right or authority shall vest
in snch trllstee.
SEC. 9. VVl101l an inventory is required to be retlll'ned by any Inventory
trustee, the estate and effects shall be appraised by three suitable returned by
trustee.
persons, appointed and sworn, as in the case of the estates of R.S.,c.G8, § 8.
deceased persons. WarranLs for in ven tories may be revoked by
the jndge for cause, and new ones issned if deemednccessary.
Trustee may
SEC. 10. The jndge lllay authorize any trustee to refer or COlll- refer
or compromise.
prumise claill1s for or against the trust estate.
R.S.,c.68, § 9.
SEC. 11. Any judge ofproiJate, having jnrisdidioll of the trust, Courts may
direct trust
and the supreme judicial COllrt ill any connty, on the application estates
to be
sold,
and
of' the trustee, or of allY person interested in the trllst estate, after
moneys to be
notice to all others interested, may authorize or require the tl'l1stee iuyested.
R. S. ,c. 68, §10.
to sell any real or personal estate held by him in trust, and invest 33
Me., 553.
the proceeds thereof, and also any other trust moneys in his hands, 50 Me., 541.
in real estate, or in any Othet' manner most for the interest of all
concerned therein; and [may] give such further directions, as the
eHse requires, for managing, investing, and disposing of the trust
fUlld, an(~ol'ding to the provisions of the will.
Equitypower
SEC. 12. Either of said courts may heal' and determine, in as to tru s ts.
R.S.,c.68,§11.
equity, all other matters relating to the trusts herein mentioned. 50
Me., 541.
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SEC. 13. Any bond given by a trustee may be put in suit, by
or(ler of the judge of probate, for the benefit of any person interested in the trust estate; and the proceedings in such suit shall be
conducted in the manner prescribed with respect to bonds of
administrators.
SEC. 14. These provisions are applicable to executors, who, by
the provisions of a will, become trustees by operation of law without any express appointment; but they are not required to return
another inventory.
VOLUNTARY TRUSTS.

15. Any person placing property for any purpose in the
hands of a trustee, may, on petition to the judge of probate in the
county where he resides, have the appointment of trustee confirmed
by said judge; and said trustee shall file a bond, with sureties, to
be approved by said judge; for the fulfillment of said trust, according to the terms and conditions of the trust deed or declaration.
-acconn tSEC. 16. Snch trustee shall be held to account to the judge of
able to judge
probate in the same manner as testamentary trustees, unless
of probate.
1874, c. 206, §2.
excused or released therefrom by the person creating the tl'llst, or
for whose benefit the trust was created; and at the termination
of such trust, the money or property held by the trustee shall be
paid or delivered to the perSOll legally entitled thereto.
Remedies if
SEC. 17. If said trustee at any time fails to fulfill the conclitrns tee fails
tions
of the trust or of his bond, the parties interested shall have
to fulfill
boncl.
1874,c.206,§3. the same remedies, and like proceedings shall be had, as are provided in case of other probate bonds.
Trustee, in
case of
voluntary
trusts,
appointment
of.
-boncl.
1874,c.206,§1.

SEC.

CHAPTER 69.
ESTATE OF DEOEASED PARTNERS •
.SEC. 1. Partnership property, how appraised; how administered.
2. Bond to be given. Conditions.
3. Liability upon bond and account, as if administrator.
4. Who is to give bond and administer, if survivor does not.
·5. Survivor to produce property for appraisal and administration.
Penalty for neglect.
16. OOlllmissioners may be appointed on disputed claims. Partnership
estates may be represented insolvent; proceedings.
•
7. In case of death of administrator on partnership estate, proceedings.
Partnership
property,

1. The executor 01' administmtor of a deceased member
of a partnership, is to include in the inventory the property of the
SEC.
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partnership, appraised as in other cases, except that an amount is
to be carried out equal only to the share of the deceased. This
property is to be retained and administered, unless the surviving
partner gives bond to the judge as provided in the following section. (a)
SEC. 2. The bond is to [shallJ be for such sum and with snch
sureties as the judge approves, conditioned to use fidelity and due
diligence ill closing the affaiJ·s of the late partnership; to apply
the property thereof towards payment of partnership debts; to
render an account, on oath, when required, of all partnership
affairs, including property owned, debts duc to Hnd from, the
amount received and collected, and the amount paid; [andJ to pay
to the executor or administrator of the deceased his proportion of
Rlly balance l'emaining after settlement, within one year after date
of the bond, unless a longel' time is allowed by the judge.
SEC. 3. The judge has the same authority to cite the principal
in such bond, and to adjudicate npon his accounts, and the parties
interested have the like remedies on his bond, as if he wcre an
administrator.
SEC. 4. If the survivor, on being cited, does not give the bond
required, the executor or administrator of the deceased is to [shallJ
give such bond, with the necessary variations, as is rcquired in
section two, and take possession of the property. He may use
the name of the survivor to collect the debts.
SEC. 5. [Every J Surviving partners are to [shallJ exhibit to [the J
executors or administrators, of [nJ deceased partners for appraisal,
all partnership property existing at the time of theil' [hisJ decease;
and if they administer, [thereon, he shallJ deliver it to them, with
all books, notes, documents, and papers pertaining thereto, and
[shallJ afford them allrcasonable information and facilities for the
execution of their trust. If they [heJ neglect[sJ to do RO, the
judge, after citing them [himJ to show cause, l1lay enforce obedience
by committing tlwm [himJ to the coun ty j ail un til tlwy comply
[he compliesJ, 01' a'l'e [is J releasell by the executors or admillistrators, or by order of the supreme judicial conrt.* .
SEC. 6. The person filing such bond may apply for commissioners on claims deemed exorbitant, unjust or illegal, with like
proceedings and effcct as in case of administrators or executors;
01', if the partnership estate appears to be insufficient to pay the
partnership debts, he lllay represent it to be insolvent, cOlllmissioners may be appointed, claims proved and allowed, and the part(a) 36 Me., 343; li5 Me., 236; 66 Me., 229; 59 Me., 243; 61 Me., 17;
65 Me., 163.
* [NOTE. The commissioner's attention was called to the obscurity of this
section by Henl'Y C. Goodenow, Esq., of Bangor.]

685
CHAP. 69.
howappraised; how adminis teredo
R.S.,c.69, § 1.

Bond to be
given.
--conditions.
RS,c.,69, § 2.
55 lIIe., 236.
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R.S.,c.69, § 5.
30 111 e., 243.
55 Me., 236.
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CRAP. 70.
proceedings.
R.S.,c.69, § 6.
See c.64, § 53.
64 Me., 71.

nersbip assets [may be] distributed to pay snch itS are allowed,
and like proceedings shall be hltd Ite are prescribed in chltpter sixtysix, so far ItS applicable, and with like effect. Nothing herein
shall invalidate the right of claimants to recover from the surviving partner or the estate of the deceased partner, any balances
due them after the partnership property is exhausted. Whell, in
cases heretofore arising, snch proceedings have been had, they
shall be held valid.
Decease of
SEC. 7. When the person who has given bond to administer on
administrator on part- a partnership estate where one of the partners is deceased, dies
nership esbefore completing the Itdministl'ation, the judge of probate may
tate, proceedings in commit administration on tbe estate of the partnership not already
case of.
1876, c. 116. administered, to such person as he thinks fit, who shall give the bond
required by section two, with the necessary variations, and comply
with all the provisions of this chapter applicable to such cases.
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SEC. 1. Assignment shall pass all estate of clebt01', andin'ovide fo)' equal clist1'i.2.
3.
4.

5.
6.

7.
8.
9.
10.

11.
12.
13.
14.
15.

bution.
Assignol' to make oath; j'elease may be inserted.
Assignee to give bond,' take possession of assets,' and file copies oj
assignment and inventol'Y in the pj'obate office. ConditIons of bond.
Assignee to give notice; time allowetl to crecUtoj's; how they may
become pal·ties.
Assignment not valid without oath, not'ice cmd bond.
Claims oj creclitoj's, how to be pj·ovecl. Appeal. Remecly on bond.
Property assigned not to be attached; but excess may be, cifter eighteen
months.
Assignor, making fI'Ctudulent tj'an:ife)' 01' concealing pl'operty, f01ieitB
his release. Slwh conveyance void.
Authority of jlulge of iJ1'obctte over assignments.
Jltdge ma.y remove assignee, antlJUl vacanc·ies.
Juclge may cite assiglwl' b~foj'e himfoj' examinaUon.
Judge llwy cite anyone suspected of embezzling assignee's pj·opel·ty.
Penalty fol' j'efusal to obey citation.
PUl'chasel' oj chose in action may sue in his own name.
Compenscttion of judge, register and assignee.
THE INSOLVENT LAW.

SEC. 16. Courts of probate constituted courts of insolvency. Theil' officero
and jurisdiction.
17. Terms. Adjournments.
18. What may be done in vacation.
19. Powers and duties of judge.
20. Records, how to be made and files kept. Papers admissible as evidence.
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22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.

33.
34.

35.
36.
37.
38.
39.

40.
41.
42.
43.
44.
45.

46.
47.

48.
49.
50.
51.
52.

53.
54.
55.
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Judge may compel attendance of witnesses and take testimony to be CHAP.
used in another court.
Powers and duties of register.
Assignments, warrants, &c., to be under seal. Authority. Senice
and return.
Oourt room to be provided by county in shire town.
Majority of the judges may make rules.
Judges may interchange services. Provision in case of vacancy and
when judge is interested.
Appeal to supreme court, when heard and determined. Exceptions.
Proceeding-so Jury trial. Oosts.
Supreme court to have equity jurisdiction.
Application of terms "assignee, messenger, sheriff, &c."
Debtor may petition for proceedings.
If debts amount to $300, warrant to issue. Sheriff to act as messenger. Notice, how giveh and what it must state.
When warrant of attachment may issue on application of creditors.
Service and hem'ing. Payment of debts, and conveyances and
contracts of debtor void during continuance of warrant. Additional warrant, on proof of allegations.
Messenger, duty of, when warrant is issued, or revoked.
On demand, debtor to deliver property to messenger, furnish
schedule of creditors, statement of securities and description of
estate.
Sale of property may be ordered by judge.
JIlessenger to deliver property to assignee, and return warrant.
Death of debtor not to affect proceedings. Allowance to family.
SecUl'ed creditor cannot vote for assignee.
'''hat debts and demands may be proved. Unliquidated damages
and contingent liabilities. Rights of sureties, guarantees, &c.
Rent dues. Form of creditor's oath. Proof of claim. Proceedings in case of objection. Appeal to supreme court.
Time for proving claim.
Secured creditors' rights.
Proof of debt may be postponed until after election of assignee.
Property accepted under preference to be surrendered. Assignee
may recover back dividend paid on disallowed claim.
Oreditor may act by attorney.
Choice of assignees by creditors with approval of judge. Judge
may appoint additional assignees or in case of no choice, and
may remove for cause.
Assignee's boncl.
Judge to assign and convey property to assignee. Assignee to give
notice of election. Attachments made within four months dissolved. Money paid on writ, judgment, &c., within two months,
when recoverable back.
Assignee may prosecute suit of creditor commenced within four
months. Proceedings.
Disposal of lJrOperty.
Sale of property in dispute.
Assignee to deposit money and to account for interest.
Dividends, when declared and paid. Oontingent claims. Declared
dividends not disturbed by debts subsequently proved. Proceedings.
What claims are to be paid in full and their order.
Assignee may resign. Vacancy, how filled.
Debtor to be examined and to execute conveyances, &0., before
recei Villg certificate.
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Second meeting of creditors. Form of debtor's oath.

57. Debtor may apply for discharge after four months. Proceedings.

58.
59.
60.
61.
62.

63.
64,
65.
66.
67.
68.
69.

Specifications by opposing creditors. Proceedings. Jury trial.
Exceptions.
Second discharge requires consent of majority of creditors. A third
three qllarters.
No discharge in case of perj\\ry or concealment. If granted, void.
'l'he purchase of a creditor's assent avoids a discharge.
Fraud, embezzlement or defalcation not to be discharged, but dividends shall be paid.
Partners, joiut contractors, &c., not released.
What liabilities are released by discharge. Certificate, conclusive
evidence. Contesting creditor's proceedings. Appeal, jury
trial and exceptions. Discharge may be annulled.
Claims pnrchased after commencement of proceedings not to be set
off against claim due the estate.
Debtor not to be sued until utter discharge is refused. Exemption
from arres~.
Fraudulent conveyance 01' attachment, void. Actual loans fairly
secured, uot invalidated.
Allowance to ~lebtor for services and support of family.
Fraudulent disposal of property, penalty for.
Aiding to defraud credito~·s.
Fraudulent disposal of property by messenger or assignee. Penalty.
PARTNERSHIP.

SEC. 70.

Application of chapter. Either partner may file notice. Notice to
each partner. Schedule of creditors and of partners. Property
of firm and of each partner to be returned to assignee. How
creditors may prove debts.
71. Assignee of firm and of estate of each partner chosen by firm
creditors. Proceedings.
72. Discharge granted or refused to each partner separately.
73. Allowance to each partner.
CORPORATIONS.

SEC. 74.

Corporations are within the provisions of this chapter. Exceptions.
Proceedings. No discharge granted and stockholders' liability
not affected.
75. Debtor's ltffidavit, form of. Agreement of majority, &c., of creditors, form of. Debtor must produce both, to satisfaction of
judge. Discharge not vaJid in case of fraud. Debtor to pay
expenses.
76. Assignments when indebtedness does not exceed $300. Proceedings. Debtors arrested on mesne process or execulion.
77. Fees established by supreme court, how paid.
ASSIGNMENTS.

Assignment
passes all estate of
debtor, and
provides for
equal distribution.
R.S.,c.70, § 1.
66 Me., 247.
71 Me" 152,
524.

SEC. 1. Evel'Y «ssignment, made by any debt01' f01' the benefit
oj C1'editors, shall p,'ovide jor a proportional distribution oj all
his l'eal and pel'sonal estate, except wlud is by law exemptjl'01n
attachment, among all his creditors becoming parties t7~ereto ,.
and, in wlwtevel' form made, 01' however expressed, [it] slwll
lwve the e,ffect ajoresaid, and [slwll] be also const'l'ucted to pass
all such estate, wlwtl~e1' specijied tl~el'ein 01' not.
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SEO. 2.
The assignor s'hall make oatl~ to the trutl~ of such CHAP. 70.
assignment, and a certificate of tlw fact slwll be made tlwreon Assig'nor to
make oa th j
by tlw magistrate administe'l'ing it,. and a release may be release may
inserted tlwrein, wllich sl~all forevM' di8charge the assignor from R.S.,c.70,
be inserted.
§ 2.
tl~e claims of such creditors as become parties thM'eto.
65 Me., 299.
SEO. 3.
Tl~e assignee named in suel~ assignment slwll give a Assignee to
bond to tlw judge of probate in sud sum and witl~ such sureties, f!~~ ~~~lS~~S"
living in tlw county, CtS shall be satisfactOl'y to him, and slwll ion ofassetsj
and file asimmediately tlwreaftel' take possession of the )Jl'Operty assigned,. signment
and withhl twenty days aftel' the execution of the assignment t~l~ iil:1V~h~
slwll file in tlw pl'obate office an attested copy tlwreof, and an g~~~~te
in ventory undel' oatl~ of all the lWtl estate, goods, c7wttels, rights Oonditions
of boncl.
and credits of tlw assignor wldch have come to Ms possession or 1876, c. 73.
knowledge, whetl~el' contained in the assignment 07' not. Said
bond shall be conditioned as follows:
Fil'st.-To return into tlw pl'obate office within ten days aftM'
the time allowed to C1'editors to become parties to the assignment,
an invent07'y of any real 07' personal estate of the assignor not
already returned, wlwther contctined in the assignment 07' not,
and tlw names of all the creditor8 wlw llave become parties to
tl~e assignment, witll a list of their respective claims.
Second.-To make pt'oportional distl'ibution of all tlw net
proceeds' of such estate, among suc7~ creditors as become parties
to the assignment.
Thil'd.-To rendel' a true account of !ds doings, on oath, to
the judge of pl'obate witllin six months, and at any other time
wl~en cited by the judge.
SEO. 4.
Within fourteen days ajtel' tlw execution of the assign- Assignee to
give notice j
ment, the assignee shall give public notice of l~is appointment in time allowed
to
j
some newspaper printedin the county whe1'e eithel' assignor lives, howcreditors
they
or if none, in the state paper, suc7~ notice to be continued tlll'ee may become
parties.
weeks successively, and tllJ'ee months from tlw execution of suel/. R.S. ,c. 70, § 4.
assignment slwll be allowedfol' creditors to become parties thel'e- 66 lIIe., 247.
to. If tl~e assignment is made by indenture in two 07' llWl'e
parts, creditors, -in ordel' to become pal,ties, are to execute the
pal't lwld by tl~e assignee.
SEO. 5. Rp such assignment slwll be valid against attaching Assignment
not valid
creditors, unless sworn to and notice given as aforesaid, n07' without
notice
wdess such bond is filed and approved by the judge of pl'obate oath,
and bond.
R.S.,c.70, § 5.
within ten days after the execntion of tl~e assl:gnment.
SEO. 6.
01'ecl1'tors becoming pa7,ties to the assignment, and Claims of
creditors,
presenting tlwir claims to the assignee f07' allowance, slutll offel' how to be
the same proof tlwreof, and, if dissatisfied witl~ his decision, proved.
Appeal.
have tlw same l'igllt of appeal, and the same remedy, tlwt is Remedy on
bond.
pl'ovided in relation to claims presented to commissioners on
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insolvent estates j and shall also have the same 1'Mnedy on the
assignee's bond tlwt is provided in relation to an administrat01"s
bond.
SEC. 7. No p1'operty, assigned j01' the benefit oj cl'edit01's,
Property
assiglle(lllot
slutll
be liable to attachment JOI' six months ajte!' the first pubto ue attached, but exlication
of the notice he1'ein requ'ired, 71.01' shall the assignee dll1'cess may,
after 18
ing that time be liable to t'I'ustee p1'ocess on account the?'eoj " but
months.
R.S.,c.70, § 7. ajte!' the lapse oj eighteen months jl'om the assignment, 01' [tile]
65 Me., 300.
two ye(t1's, to wldch tlw p1'obate court jo), satisjactory reasons may
extend tlw time, any creditor, not a party to the assignment, may
t1'ustee the assignee jor any excess of such estate 1'Mnaining in his
hands, aJtM' the payment oj the debts oj tile pm'ties tlM3reto and
lawjul expenses,. and if such suit is instituted bejore tlw expiration of the tM'ms herein invested, it may be continued till ajte1'
tlwi1' expiJ'ation, on such conditions as tlM3 C07l1't di1'ects.
Assignor
SEC. 8. 1f the assign01' sllall Iwve jI'Cwdulently conveyed 01'
making
tmusfe1'l'ed any oj his property in contemplation oj tlM3 assiqnfraudulent
/
'
transfer, or
ment, 01' to [defeat, delay or] def),aud his cl'editors, [01' to
concealing
property,
give a p1'ejel'ence to one OV(3}' another,] 01' sllall have j!,(tuduforfeits his
release.
lently concealed, witldwld 01' lcept jl'om his ass/:gnee any property
1876,c.8D, § 5.
which said assignee may be entitled to hold un del' tile assignment,
66 Me., 248.
said assign01' s/~atl f01feit all 1'ights undeJ' any release in said
Such trans- assignment. AlllJ1'01Jel'ty so j1'Ctudulently conveyed, transjC1'1'ed,
fer void.
R.S.,c.70, § 8. [concealed, withlleld 01' leept] shall pass to tlw assignee by tlw
assignment, notwl:tllstanding such t1'ansjer,. and the assignee may
1'ecove1', collect and apply it j01' the benefit oj the c1'editol's.
Judge of
SEC. 9. The /ttdge ~f lJ1'obate witldn the cotmty in which the
probate,
asS'ignor
resides, shall have the same power and /tt1'isdict'ion ove1'
power over
assignments. the doings and accottnts render'ed oj the assignee, that he has over
1876,c.89, § 1.
tlte doings and accounts oj execut01'S and (tdminist1·ators.
SEC. 10. Ij any assignee dies, l'esigns, becomes insane, or otherJudge may
remove
wise
ttnsttitable to pe?form the tl·'W~t, 1'ejuses 01' neglects so to do, or
assig'llee,
and fill
mismanages the t1'USt p1·oper·ty, the /udge oj probate j01' the county
vaca.ncies.
R.S.,c.70, §9. ajte?' due notice, shall appoint another in his pl(tce, who shall have
tlte same powel's and be subJect to the SCtlne liabilities as the O1'iginal
assignee.
SEC. 11. The /ttclge oj pl'ob(tte, upon applic(ttion by the (tssignee
Judge of
probate may
01'
[by] any credit01' who becomes a pcwty to tl~e assignment, may
cite assignor
to appear
cite the (tssigno1' to appear bej01'e him, jo?' an examination on oath,
before him
for examina- upon all matter's 1'elating to the disposal or condition oj his proption.
1876,c.89, § 2, erty, to his dealings with others, to his accounts concer'ning the same,
to his liabilities and the considM'ation tlwrejo1', and to all otltel' matters pM·taining to his pl'ope1'ty and estate, (tnd may l'eqni1'e him to
p1'odnce jor the inspection oj the court and parties, all books, papers
01' other documents within his control1'elat-ing to his business affcti1's,
CHAP.
R.S.,c.70, §6.
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SEO. 12. The judge of p7'obate '!nay in lilce manner cite bef07'e
him for examination on oath, any pM'son suspected of having concealed, witldwld, embezzled 07' conveyed away any goods, effects or
credits of tlw assign07', 07' which passed or ought to have passed by
the assignment, 0'1' of aiding OthM'S in so doinp, and may 7'eq~d7'e
sud suspected pe7'son to produce for tlte inspection of the C07Wt and
parties all boolcs, l)(tpe7's 07' othM' dOC7tments within his control, ?'elating to the matte'/' 1tnde?' examination.
SEO. 13. 1/ any person duly cited, as aforesaid, ?'efuses to
appear and submit himself to such examination, or to answer all
lawfnl inte?'7'ogato?'ies, 07' to p?'oduce such books, papers 07' doc71r
ments, the judge shall commit him to the Jail of the county, there
to ?'emain until he ;7tbmits to the o7'Cle?' of the CO~t7't, 07' is dischM'fJed
by the applicant 07' the SU1J7'eme judicial c07wt; and he [such delinquent] shall also be liable to any i7'I(/1t?'ecl PCt7'ty, in an action on the
case, f07' cdl the damages, expenses and charges cwising f?'om such
refusal.
SEO. 14. A pU7'clwser of any chose in action, sold by an assignee
at public 07'lJ7'ivate selle, 1Iwy S1te thM'ef07' in his own name, subject
to all legal and equitable defenees.
SEO. 15.
The assignee, Iudge, and ?'egiste?' of p?'obate, shall be
allowed a 7'easonable compensation f07' all tlwi?' sM'vices nnde7' this
chaptC'/', to be determined by the jud.ge, subject to the Tight of appeal
to tlte supreme cOU'l't of p7'obate, as from his decisions in other cases,
and to be paid out of the estate.*
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Judge may
cite any llerson before

~An~fs~~ib~!=
zling propertyof
assignor.
1876,c.89, § 3,

Penalty if
person duly
cited refuses
to appear.
1876,c.89, § 4.

Purchaser of
chose in action lllay Slle
for it.
R.S.,c.70,§10.
Compensation of jndge,
regis tel' and
assignee.
R.B.,c.70,§11.

THE INSOLVENT LAW.

SEO. 16. The COllrts of probate for eaeh county in this state
are hereby eOllstitnted conrts of illsolvency, and the judgcs and
registers of pl'obate in their rGspeetive cOllllties shall be judges
and registers thereof. And said courts shall have original jllrisdiction in their rGspecti ve counties of all cases of insol vency arising umler the following provisions of this ehapter, exeept where
it is otherwise specially provided.
SEO. 17. E[teh eourt shall be held at the established places
for holding probate eourts, at sueh times as the judge shall
appoint, and mHy be held at snch othel' places as shall best
promote the cOllvenietlce of the public within the respective
probate distriets. The judge may adjourn any court 01' meeting
from time to time as occasion requires.
SEO. 18. The judge may, in vacation, do such official acts as
do not reqnire notice to an adverse party, the same as in term
ti me.
'*[NoTllJ. "The assignment law, so far as it relates to iusolvent persons is
repealed by the act of 1878, c. 74" (being §§ 16 to 77 of this chapter); 71 Me.,
155.J

Courts of
probate constituted
courts of
insolvency.
-officers.
1878,c.74, § 1.
-jurisdiction.
70 JlIe., 154.
71 JlIe., 152-4.
Court, when
and where
held.
1878,c.74, § 2.
-mayadjourn from
time to time.
What may
be done in
vacation.
1878,c.74, § 3.
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Powers and
duties of
judge.
1878,c.74, § 4.

Records,how
to be made
and files
kept.
1878,c.74, § 5.
Office
copies admissible as
evidence.
The judge
may compel
attendance
of witnesses
and take
testimony to
be used in
another
court.
1881, c. 26.

Powers and
duties of
register.
1878,c. 7 4, § 6.

Assignments, warrants, &c.,
to be uuder
seal.
1878,c.74. § 7.
-service.
-return.
County to
provide
room in
shire town.
1878,c.74, § 8.
Majority of
judg'es may
make rules.
1879,c.154,§1.
Judges may
interchange
services.
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SEC. 19. The jndge may keep order in his court., and punish
any contempt of his anthority, orders and decrees; administer
oaths, issue commissions, take testimony and compel the attendance of wi tllesses, and the giving of testimony to the same extent
as the supl'eme judicial conrt, and may appoint such officers to
attend upon the COl11't as are necessary for the transaction of its
business and keeping ordei· therein.
SEC. 20.
The proceedings in courts of insolvency shall be
deemed matteI's of record, and the assignment and certificate of
discharge shall be recorded in fnll. The other proceedings need
not be recorded at large, but shall be carefnlly filed, uumbered
and kept in the office of the J·egister. Oopies of all parts of the
records, and of records of prior proceedings in insolvency deposited
in his office, duly certified by the register, shall in all cases be
admissible as evidence, tbe same as the originals wonlcl be.
SEC. 21. The jmlge of any couet of insol vency sball have the
same power to compel the attendance and take the examination of
witnesses residing in his connty, on application made to him by
any persou interested, as the jndge of the court of insolvency in
the connty where the proceedings are pendillg; and snch witnesses
shall attend and testify in relation to the insolvent estate and the
dealings of the insolvent, and the testimony shall be reduced to
writing and filed in the conrt of insolvency where the proceedings
in iusol vency are pending.
SEC. 22. The register may administer all oaths reqnired in
the conrse of proceedings before the court, except the oath proTided by section fifty-six, and in the absence of the jnclge, may
adjol1l'n the cOllrt 01' meeting, a,nd shall keep a docket with an
alphabetical index of all cases, with docket ell tries of all papers
filed and proceedings had in each case.
SEC. 23. All assignments, warrants, orders of notice anel processes issuing from the conrt shall be under the seal thereof, and
shall be execnted and oheyed throughont the state, and any officer
to whom they are legally directed shall serve the same in any
conllty. The return of such officer shall state the manner of snch
service, and shall be proof thereof.
SEC. 24. Each county shall provide suitable court rooms in
the shire towns for all meetings, and the safe keeping of all books
and records appcrtaining to the courts of insolvency.
SEC. 25. The jndges, or a majority of them, may make rules,
in writing, for regnlating and conducting the business of the
courts, and submit the same to the supreme jndicial COl1l't for
approval, amendment or alteration.
SEC. 26. The judges may interchange services, 01' perforlU
each others' duties, when they find it necessary 01' convenient, and
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if a judge is a party or interested to the amount claimed of one CHAP. 70.
hundred dollars, exchlsive of interest, in allY case arising in his 1879, c. 154,
§ 25.
couuty, 01' is absent or unable to perform his duties, and no judge
interchanges services or performs the duties of such interested When register may
judge, or if there is a vacancy'in the office in any county, the designate
judge of anduties shall be performed in the same COUllty by the judge of any other
county
other county designated by the register, from time to time as to perform
duty.
necessity 01' convenience nul'Y reqnil'e.
SEC. 27. In all cases of appeal in insolvency, such appeal Appeal to S.
J. courtshall be taken to the supreme judicial court next to be held within 1879,c.154,§2.
and for the county where the proceedings in insolvency are pend- When heard
and detering, and shall be heal'd and determined by any justice of said mined.
court, eithm' in term time 01' vacation, Upon the hearing of snch
appeal, exceptions shall be to the ruling of such justice in matters -exceptions
to be certiof law, which exceptions shall be certified to the chief justice of fied
to chief
the supreme judicial court, and the argument, in writing, by the justice.
18.78,c,74,§10.
party filing snch exceptions, shall be sent to the chief justice within
ten days after such exceptions are 'allowed, and a copy thereof
shall be served on the opposing pal'ty 01' his attorney, who shall
in like manner forward his argument in reply within ten days
aftel' such service, and said exceptions shall be considered and 1879,c.154,§2.
decided by the justices of said court as soon as may be, and the -decision,
to whom
decision shall be certified to the clerk of the said court in the certified.
county where the case is pending. In case arguments by either
party shall not be fUl'l1ished within the time prescribed herein, the When case
may be decase shall be determined without the argument of such party, termined
without
unless the judgc allowing the exceptions enlarges tile time, which argnment.
additional time shall in no case exceed ten days. Such elerk shall, Final dee ision to be
without delay, certify all final decisions to the register of the court certified
to
from which the appeal was originally taken. Upon application of register.
either party the .i udge may direct the fl'aming of issues of fact to 1879,c.154,§2.
Issues of
be tried by the jury at the term to which snch appeal is taken. fact
may be
When an appeal is taken as provided by this scction, notice thereof tried by jury.
shall be given to the register to be entered with the record of Notice of appeal to be
proceedings within five days after the rendition of the decision 01' given to
judgment appealed from. But if the appellant, in wl'iting, waives register.
Proceedings
his appeal before the entry thereof, 01' fails to enter the same on when appellant waives
the first day of the term to which snch appeal is taken, proeeed- appeal.
ings may be had in the court of insolvency as if no appeal had
been taken. The prevailing party shall recover the costs of Prevailing
• ot 1lOr cases, all(1
" lllay Issue t 1lere f'or f'rom party
reappea 1 as 111
executIOn
cover to
costs.
the court of insolvency. No appeal in insolvency 8halllie in any 1879,c.154,§2.
case arising uncleI' this cha ptm' unless specially provided for
herein.
SEC. 28. The supreme judicial court shall have full equity S. J. court
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to have
equity jurisdiction.
1878,c.74,§11.
1879,c.154, §3.
69 Me., 598.
71 Me., 155,
391.
1879,c.154,§3.

Application
of certain
terms.
1878,c.74,§12.
Debtor may
petition for
proceedings.
1878,c. 74,§13.

If debts
amount to
$300, judge
shall issue
warrant.
1878,c.74,§14.
70 Me., 513.

Sheriff to
act as
messenger.
1879,c.154,§4.
Notice, how
given, and
what it shall
state.

1879,c.154,§4.

When creditors make
application
setting
forth certain allegations, the
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jmisc1iction in all insolvcncy matters arising under this chapter;
the powers berein gran ted lilay be exereised by said court 01' any
justice thereof ill term time 01' vacation, upon bill, summary petition, 01' other propel' process, and upon the request of either party
the justice before whom a final hearing in any proceedillg ill eqnity
shall be had, shall certify to the fnll COl1l't for decision, questions
ot' law in volved in sllch proceedings, to be heard and determined
in the manner provided in the precec~ing section.
SEC. 29. In t.his act the words "assignee," "creditor" and "debtor" shall include the plmal also; the word "messenger" shall inelude
his assistants; HlJd the word "sheriff" shall include deputy sheriff.
SEC. 30. Any inhabitant of this [the] state, owing debts contracted while snuh inhabitant, may apply by petition to the judge
for the connty within whieh he rcsides, setting forth his inability
to pay all his debts, and his willingness to assign all his estate and
effeets not exempt by law from attachment and seiznre upon execution, for tbe benefit of his creditors, and pl'Hying that snch proceedings may be had in the premises as are provided in this chapter.
SEC. 31. If it appears to the satisfaetion of the jndge that the
debts dne from the applicant amount to not less than three hundred
dollars, he shall forthwith issne a warrant under his hand, to the
sheriff of the connt,Y or either ot' his deputies, directing him forthwith as messenger to take posses sion of all the estate, real and
personal, of the debtor, except such as may be by law exempt from
attachment, and of all his deeds, bouks of account and papers
relating to his property and estate, and keep the same safely uutil
the election 01' appointment of an assignee; to publish notice in
snch newspapers as the wal'l'ant sp ecines, and give sncll other
notice as the jndge shall direct, to all ereditors upon the schedule
furnished him by the debtor, whieh notice ::;hal1 state:
FiJ'st.-That a Wal'l'allt has issued against the estate of the
debtor.
Second.-That the payment of any debts, to or by said debtor
[and] the delivery and transfer of any property by him, are fol'bidden by law.
ThiJ'd.-That a meeting of the creditors of the debtor, to
prove their debts and choose one 01' more assignees of his estate,
will be held at a COl1l't of insolvency to be held at a time and place
designated in the warrant, not less than ten nor mOlle than thirty
days after the issuing of the same.
SEC. 32.
When one or more creditors of a debtor shall make
application under oath, by petition by them signed, to the judge
ot' the county in which the debtor resides, 01' from which he has
absconded or removed beyond the limits of the state, within six
months before the filing of said petition, leaving property or estate
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in said connty, setting' forth that they believe theil' aggregate debts
provable nucleI' tllis chapter, amount to more than one fonrth part
of the debts provable agaillst snch debtor, and that they fnrthel'
believe and have reason to believe, that said debtor is i,nsolYent,
Hnd that it is for the best interests of all the cl'editOl's that the
assets of snch debtOl' shonld be divided as provided by this chapter, and it shall be satisfactorily made to appeal' to tile judge that
the allegations contained in slleh application are trne, and that
snch debtor is insolvent, it shall be the duty of the judge to [shallJ
issue his warrant, under his hanel, to the sheriff of' the county or
ei ther of his depnties, directi llg him forth with to attaeh tile real
and personal estnte of the debtor not exempt uy law from attach·
ment and seiznre on execntion, wherever the same may be situated,
within tl"is [theJ state, aud forbidding the payment to or by suell
debtor of allY debt demand 01' elai~n whatsoever, and the sale,
transfer, mortgage, pledge, eonveyance, 01' removal by snch debtor,
his agents or attorneys, ot' any of his estate, property, rights or
credits, aud t he making of any contracts for the snle 01' plll'chase
thereof, or relating thereto, until snch warrant shall be revoked
by said judge. Upon the issning of snch warrant, the register
shall canse an attested copy of snell npplicatiou and warrant to be
served upon the debtor, or snch other notice as the jndge may
oreler, to be given, wlw [the debtorJ thercnpon may appoar, and a
llearing shall be had upon snell application by the judge, who may
thercupon revoke sneh warrant, unless such allegations are proved.
After t1~e service of the eopy of the application and Wfll'l'ant upon
sueh debtor, 01' tile giving of sueh other notiee as the judge mHY
order, provided by this spetion, and uutil the revocation of snch
warrant, uny pHyment of any debt, demand or claim, to or by said
debtor, and any sale, tmnsfel', mortgage, pledge, conveyanee, 01'
contrHet, for the sale or plll'chase of any estate, property, rights or
credits of snch debtor, by snch debtor, or his agent 01' a ttorne'y,
shall be llnll and void. If npon hearing 01' default, the judge shall
find the allegations of such application to be trne and proved, and
that said debtor is insolvent, lle shan issne his additional warrant
to the said sheriff or either of his depnties, and canse sneh other
proceedings to be had as are provided in the preceding seetion.
SEC. 33. When tbe warrant is issned as provided by this chap·
tel', cOlllmanding the messenger to take possession of all the estate,
real and personal, of the debtor, except snch as may be by law
exempt from attaehment and seizllre on exeention, and of all his
deeds, books of aceonnt, and papers relating tllereto, lw [the messengerJ shall proceed forthwith and demand and receive from the
debtor, and other persons, all tile estate of the debtor, with all
deeds, books of acconnts, and papers relating thereto. In case
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snch warrant is revoked, sneh estate, deeds, books and papers,
shall be returned to the debtor or his legal representatives.
Upon deSEC. 34. Upon demand made by the messenger, the debtol'
mand,debtor
shall
forthwith deliver to him all his estate, [and] all deeds, books
to deliver
property to of acconnts and papers relating to his property and estate, and shall
messenger.
1878,c.74,§17. also furnish him within five days a fnll scheel nle of all creditors,
1879,c.154,§7.
with their places of residence and the sl1m due to each so far as the
-furnish
schedule of same shall be known to the debtor, together with the consideration
creditors,
-statement of the indebtdeness, and a statement of any existing mortgage,
of securities,
pledge, 01' other collateral security given to secure the same, and
-and desa t'nlllist of all his assets, with a brief description of all real estate
cription of
01' interest in real estate which he may own, and the place where
real estate.
the same is situated.
Judge may
SEC. 35. Upon the application, in writing, of any party interordEl'l' sale 0 f
ested,
the jndge may order the messenger to sell, after due pnblic
property.
1878,c.74,§18. notiee and notice to the debtor, for cash, in such manner as he
may direct, any part of the debtor's estate, and collect anclreceive
debts dne such illsol vent; and ~:lUch messenger shall keep a conect
account of the names of the pl1n~hasers, the artieles sold, and the
prices received therefor, and of all debts collected by him.
Messenger
SEC. 36. Upon the election of an assignee, the messenger
to deliver
shall
deliver to him all the property held by him, and cash for
property to
assignee.
goods
sold by him, and received by him from the collection of
1878, c. 74, §19.
-aud return debts, together with an acconnt of the same, and shall retl1l'n to
warrant.
the register his warrant, with a record of all his doings thereon.
Debtor's
SEC. 37. If the debtor dies after commencement of proceeddeath not to
affect
ing[s], sHch proceedings shall be continned and conclnded in like
proceedings.
1878,c. 74, §20. manner, and with like validity and effect as if he had li\red. The
1879, c.154, §8.
jndg'e of pl'obate may make [snch] an allowance to the widow 01'
Allowance to
widow or
minor children of the deccased ont of such estate, as is now prominor
vided by law.
children.
SEC. 38.
When a creditor hilS a mortgage or pledge of real
Secured
creditor,
or
personal
estate
of the debtor, he cannot vote for assignee, except
cannot vote
for assignee. upon unsecnred claims, unless he shall file with the register a dis1878,c.74,§21.
72 Me., 268. charge of' his secllrit.Y, Rnd shall pro\Te his claim agaiust the estate
as an unsecured de bt.
What debts
SEC. 39. All debts due and payable from the debtor at the
may be
time of the filing of the petition b'y 01' against him, and all debts
proved.
1879,c.154,§9.
then existing bllt not payable until n fntl1l'e cla'y, a rebate of interest
being made when no interest is payable by the terms of the con"
What else
may be
tract,
may be proved against the estate of the insolvent. All
proved.
demands against the insolvent for 01' ou account of' auy goods or
chattels wrongfully taken, converted, 01' withheld b'y him, may be
proved and allowed as debts, to the amount of the valne of the
property so taken 01' withheld, with interest. "Vhen the insolvent
CHAP.
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is liable for unliquidated damages arising out of any contract 0]'
promise, or on account of allY goods or chattels wrongfully taken,
converted 01' withheld, the court may cause snch damages to be
assessed, in such mode as it may deem best, and the SUIll so assessed
may be proved lIgainst the estate. In all cases of contingent debts
and con tingen t liabili ties, contracted by the insol ven t, and not
herein otherwise provided for, the creditor may make claim therefol', and have his claim allowed with the right to slutre in the
dividends if the contingency happens before the order for the final
dividend; 01' he may at any time apply to the coU\'t to ha\Te the
present value of the debt 01' liability ascertained and liqnidated,
which shall then be dOlle in snch manner as the COl1l't shall order,
and he shall he allowed to prove for the amount so ascertained.
Any person liable as bail, sl1l'ety, gnarantor, or otherwise, for the
insolvent, who shall have paid the debt, or allY part thereof, in
discharge of the whole, shall be entitled to prove snch debt, or to
stand in the place of the creditor, if the creditor has proved the
same, nlthongh such payments shall have been made after the
proceedings in insolvency were commenced. And any person so
liable for the inso1\Tel1t, and who has not paid the whole of snch
debt, but is still liable for the same or any part thereof, may, if
the creditor fails 01' omits upon request to prove such debt, prove
the same either in the llame of the creditol' or otherwise, as may be
provided by the rules of the court, as provided in section twellty-fi ve,
and subject to such regnlatioIls and limitations as may be established
by such rules. Where the insolvent is liable to pay rent or other
debt falling dne at fixed and stated periods, the creditor may prove
for a proportionate part thereof up to the time of the insolvency
as if the same fell dne from day to day, and not at such fixed and
stated pOl'iods. No dehts othel' tlmn those specified in this section,
shall be proved or allowed against the estate. No debt shall be
proved or allowed unless the creel itor or his authorized attorney
makes oath ill substance as follows:
"I, - - - - , do swear that - - - - , of
, by or against
whom proeeedings ill insol veney have been instituted, was and still
is justly and truly indebted to me in the S11m of $---, that
the consideration for said indebtedness was and is - - - - , that
the credit to he given UpOll said claim is $---, that the
only security I hold upon said claim is - - - - , and that I have
not, nor has allY other person for me to my knowledge or belief,
received an'y other security orsati8faction whatever; and I do
fUt,ther swear that said claim was not procured by me for the purpose of influencing the proceedings ill this. case; and I do further
swear that I have not, nor has any other person to my knuwledge
or belief, elirectly or indirectly entered into any bargain, expressed
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or implied, whereby I am to receive any exclnsive benefit hereafter, or whereby m'y vote for assignee, or Illy assent to the debtor's
diseharge is or shall be in allY wa'y ntfeeted or con trolled."
Snell proof may be made, and sneh oath may be taken before the
Before
"Whom, proof
register
of any COUl't of insoll-ellcy, or at the creditor's own expense
made and
oath taken.
may be proved in like manner before any jnstice of the peaee
or notary pnulic, and sneh rC'gi8ter, justice of the peace or notny
pn blie, shall forward sneh clemaud and proof to the register of the
court of insolvency where the pl'oeeedings in insolvency are pending. Such oath or affidavit shall be taken as prima facie evic1enee
Interested
of the faets therein statecl. The assignee, 01' any other person
person may
interested, may at any time before final dividend, file objeetions
file objection to allow- in writing to the allowance of such elaim, anel thereUpoll the judge
ance of
claim.
may upon such notice as he shall direct to the claimant or his
-proceedattol'lley, order a hearing upon the same, and thereupon may admit
ings.
the elailll to be proved, or may disallow the same, in whole or in
part, Hnel at sneh hearing the judge lllHy require the eXHminHtion
under oath of the clai lllant or other persons, tonching said claims,
and all matters cOlllleded therewith; whenever the pnrty to be so
examined shall not reside in the county wl1ere snch hearing is to be
had, such examination may be had before tbe judge or register of
tbe court of lnsolveney of the connty where the witness to be
examined resides, and sneh examlnation shall be taken upon oral
-notice.
or written intenogatol'ies, as the ease lllay be. The notiee to be
If claimant
gi
veil to the person to be examined shall be at least one day for
fails to appear, claim
every twenty miles travel of the witness to the place of examinamaybe
rejected.
tion. If the claimant or persoll making the original proof of debt,
Assignee,
after dlle llotice, shall, withont good canse, neglect or refuse to
claimant,
cre(litor, or
appear and snbmlt to such examinHtion, the judge IIlHy reject such
other interested person elaim without fnrther hearing thereon, and witnesses shall lie
may appeal.
entitled to the usual fees as now allowed by law before the probate
-how taken
and heard.
eonrts, The assignee, elaimant, creditor or other person interested
1879,c.154, §9.
may appeal from the cleeision of the judge allowing or disallowing
in whole 01' in part any debt, claim 01' demand against the dehtor
or his estate, to the sUl)reme judicial eOl1l't next to be held within
and for the eounty where the proceedings in insol veney are pending, whieh appeal shall be taken, heard and determined, as provided in section twenty-seven.
"Time to
SEC. 40. Any creditor may prove bis elaim at any time before
prove claim.
1878,c.74,§23.
the
final eli vidend.
1879, c. 154,
§ 10.
SEC. 41. For the pnrpose of making the application provided
Secured
by section 6e~'enty-five, of effecting the eomposition provided by
creditors,
ho"W considsaid section, and of proving claims against an estate of any insolered.
vent uncleI' this chapter, a creditor, who holds security, shall be
CRAP.
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considered a creditor only for the amonnt of his debt above the CHAP. 70.
valne of his secllrity.
1878,c.74,~::i4.
7'2 .ilIe., 2G8.
l!'int.-In case of snch application, slleh valne shall be made to
appeal', in the first instance, by the creditOl', to the satisfaction of
the judge, and be formally determined by him upon the bearing
upon said applieation, if any shall be had.
Second.-In case of composition, sueh valne shall be determined
by the jndge, npon applieatioll of either the oreditor or debtol·.
T/,i?'d.-In ease ot' proof of claims, such valne may be determined by agl'eement betwoen the creditor and assignee, 01' by the
judge, upon application of eithel' the creditor or assignee, either
by all a.djudication thereof, or by decreeing a sale of such secl1l'ity,
in snch manner and upon such notice as he may ordOl·.
Proof of
SEC. 42. The judge may postpone the proof' ot' any debt until debt m~1y be
postponed.
after an assignee is elected or appointed.
1878. c. 74, §25.
SEC. 43. A persoll who has accepted any preference, knowing Property acunthe clebtor was insolvent or in contemplation of insolvency, shall cepted
der preference
to
be
not prove the debt on which the preference was given, nor receive
surrendered.
any dividend thereon nntil he shall snn'ender to the assignee all 1878,c.74,§26.
to
property, monoy, benefit or advantage received by him ullder snch Assignee
recover back
diviflend
preferenee. The assignee after demand, may recover back by
paid to a
action of assumpsit, from any creditor whose daim is disallowed creditor
claim
ill whole 01' in part, auy di~'idelld 01' propurtional pal't thereof, paid whose
is disallowed.
to snch creditor before the disallowance of snch claim.
1879, c. 154,
SEC. 44. Any creditor may act at all meetings by his author- § 11.
Creditor may
ized attorney, the same as thongh personally pl'csent.
act by att'y.
SEC. 45. At the fil'st meeting, the creditol's in t/,e presence of 1878,c.74,§27.
to
the judge shall choose one 01' more aSSignees of the estate ot' the Creditors
choose asdebtor; sueh oholce shall be made by the greater part in number signees, and
how.
and value of the creditors present in persoll or by attorney, who 1879, c. 154,
§ 12.
have proved theil' debts; and sueh eleetion shall be subjeet to the Judge may
appl'oval of the jndge, who may appoillt additional assignees or confirm
choice, aporcler a new eleetion. If no choiee is made by the creel itors at point adsaiclmeeting, the jndge shall appoint one or mOl'e assignees, and ditional
assignees or
the judge may at allY ti me for good canse shown, remove any remove for
cause.
assignee and appoint another in his plaee.
SEC. 46. Upon tile application, in writing, of Olle or more credi- Assignee
may be retors, l'epresenting one fOlll'th part of the amollnt of clehts l)]'(wed, quired
to
the jndge shall require the assignee to give a bond for the faithfnl give bond.
1878,c.74,§29.
pel'formance of his elnties, in snch snm as he shall direct, and with
sneh sllreties as he shall approve.
SEC. 4'7. The judge shall, by an instrument under his hand, Judge shall
and
assign anel eonvey to the assignee, all the estate, real and per- assign
con vey propsonal, of the debtor, exeept sneh as is by law exem pt from attach- erty to
assignee.
ment and seizure on execntion, together with all deeds, books of 1880,c.199,§2.
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70. acconnt, and papers relating thereto, which assignment shall be

71 Me., 435.
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-proceedings.

recorded forthwith in the registry of deeds for the connty where
snch proceedings in in sol vency are pending, and in the registry of
deeds in each connty in which therc may be real estate of the
debtor, and snch assignee shall give such pnblic notice of his
eledion or appointment as the jndge may order; such assignment
shalll'elate back to the commencement of proceedings in insolvency, and by operatioll of law, shall vest the title to all the
property and estate of the debtor not exempt by law from attachment find seizure Oil execntion, in the assignee, although the same
is then attachcd on mesne process as the property of the debtor, or
is claimed nndcr any mortgrtge given by the debtor to secure a
debt to a prior existing creditor, which has ~lOt been recorded at
least three months prior to commencement of insolvency proceedings, and snch assignment shall dissolve any snch attachment made
within four months, and any snch mortgage not recorded at least
tht:ee months next preceding the commencement of proceedings
in insolvency. Such assignee may sue for and reeover, by au
action at law, or by a bill in cquity, any snms of money paid by
the debtor to any creditor upon any writ, judgment or execlltion,
when such payment is made within two months prior to the COlllmencement of the proceedings in in80lvency, and is received by
the creditor as a preference, in violation of the provisions of this
.chaptct', and [when] the creditor knows, at the time such payments
are made, tblLt the debtor making the same is insolvent.
SEC. 48. Whenever any creditor of a debtor, by or against
whom proceeding's in insolvency shall be commenced, shall at any
time within fOllr months prior to the commencement of such proceedings, commence against such debtor any snit at law or in
equity, for the recovery of any debt or claim against snch debtor,
and npon snch suit the goods, effects or estate of the debtor shall
be seized or attached, the assignee of such debtor, when chosen or
appointed, may be admitted to prosecute snch snit to final jndgment or decree, and may in his own namc levy upon 01' scll the
property, effects or estate so attached, in the same lllannel' as the
creditor might have done had no proceedings in insolvency been
commenced; and 13neh attachment and the pl'oceeds of the property so attached shall be held for the benefit of the estate of snch
insolvent, and WllCll snch attachment is made in good faith, the
creditor shall be paid ont of the estate the costs and expenses arising from sneh snit and attachment, and the safe keeping or sale of
the property so seized and attached, and the expenses of any levy
made upon the same, incurred prior ~o the appearance of such
assignee in snch snit, and snch creditor shall be allowed to prove
his debt or claim upon which such suit is brought, in the same
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manner as if a snit had not been commenced. In case the CHAP. 70.
---assignee shall elect not to appeal' and prosecute snch snit, if it
shall appeal' to the conrt that it was ~ommenced in good faith for
the benefit of all the creditors, he shall order the said costs, and
expenses incuned prior to the assignment of the estftte to the
assignee, to be paid out of the estate.
SEC. 49.
The assignee shall sell and dispose of all the prop- Disposal of
property.
erty and estate coming to his hands, and npon petition the judge 1878,
c. 74,
may make such order concerning the sale or di8position [disposal] § 32.
71 Me., 155.
of the insolvent estate as he may deem propel', ftnd any assignee
shall have power to maintain in his own name all suits at law and
in eqnity, for the recovery and presel'vation of the insol veut estate,
and for the recovery of all cines and claims belonging thereto,
whether the same arose prior to the commencement of proceedings in insolvency, or [shall] arise nnder the provisions of this
chapter, and [he] shftll be admitted to prosecnte and defend ftll
suits relating to said estate, and may with the consent of the jndge
settle any demand or controversy by compromise 01' arbitl'Htion,
and sell and assign all uncollected 0[' disputed claims, and the pnrchftser may commence or prosecute a suit thereon in his own name,
and the assignee shall not be liable for any c~sts thereon.
SEC. 50.
Whenever npon petition of the assignee it appears Sale of propin
that the title to allY portion of the estate which has come to his erty
dispute.
possession is in dispnte, the juclge may, after snch llotiee to the 1878, c. 74,
§ 33.
eluimant, his agent, 01' attorney, as the juclge shall deem reasonable, order the sale thereof in sueh manner as the judge shall direct,
and the assignee shall hold the fnnds received therefor in place of
the estate so sold, ftnd the proceeds of the sale shall be considered
the measure of the value of the property in any snit between the
parties in any conrt. But this provision shall not prevent the
recovery of the property from the possession of the assignee by
an action of replevin commenced at any time before the judge
orders the sale.
SEC. 51. The assignee shall deposit in his name, as assignee, Assignee to
deposit
in snch bank as the jndge shall approve, all money coming to his money, and
account for
hands belonging to the insolvent estate, and shall account for all interest.
1878,c.74,§34.
interest received thereon.
SEC. 52. Whenever an assignee shall recei ve from the estate Dividends,
declarassets available to pay a dividend eqnal to twenty-five pel' cent. of when
ed and paid.
the cleuts proved, exclnsl ve of expenses, he shall declare and pay 1878,c.74,§35.
Conting'ent
snch dividend, and render an acconnt thereof to the judge. No claims.
dividend already declared, shftll be disturbed by reason of debts Dividends
being snbsequentl.l' jJroved, but the creditors proving such debts already declared not
shall be entitled to a dividend equal to those already received by disturbed by
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70. the other creditors, before any further payment is made to the lat-
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1879, c. 154,
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Insolvent to

ter. In all cases of contingent or disputed claims the assignee
may reserve an amollnt eqrtal to the dividend which would be due
upon snch claim if -finally allowed, unless otherwise ordered by
the judge; if such disputed or contingent claim shall be finally
allowed, snch reserved amount shall be paid to the owner of sllch
claim, otherwise it shall be accounted for when the final distribution of the estate is made. And for each twenty-five pel' cent. of
assets received a like dividend shall be made. A final dividend
shall be made at snch time as the judge shall direct, and whell the
same is made, the assignee shall' exhibit an accouut of the full settleuJeut and clisjJosition [disposal] of the estate coming to his hflnds,
and of the fees and expenses arising therefrom, which shall be examined by the judge, and if fOllnd conect, shall be by him approved,
and thereupon the assignee sball be discharged from his trust.
SEC. 53. In making a dividend nnder the preceding section,
the following claims shall first be paid in fl111 in their order.
Fil'st.- The fees, costs and expenses of snits and proceedings
ill insolvency under this chapter.
Second.-All debts and taxes due to the sttlte or any COUllty,
city 01' town therein, and the United States.
TlIi·l'cl.- 'Vnges dne to all,}' opfll'ative, clerk, 01' honse servant, to
an amount not exceeding fifty dollars, for labor performed within
six months next preceding the filing of the petition.
SEC. 54. An assignee may, with the consent of the judge,
resip;n his trllst and be diseharged therefrom, and frOID allY personal liability, provided he has acted in good faith. 'Vacancies,
cansed by eleath or otherwise, ill the office of assignee, lUll,}' be
filled by 8ppoin tment of the judge, or, at his discretion, by an
election at a meeting called for the purpose, by such notice to all
known creditors, as the jndge shall direct; and sueh assignee shall
receive a certificate of his election or appointment, under the hand
of the jndge, and shall give such notice thereof as the judge shall
direct, and he shall snceeed to all the rights of property, powers
and dnties of the assignee in whose place he is so elected or
appointed.
SEC. 55. The debtor shall at all times before the granting of
his certificate, upon reason aule notice, attend and submit to an
exall1ination, on oath, before the judge or some person appointed
by him to take sneh examinft tion, npon all matters relating to
his insolvency, and upon applieatioll of any party interested, the
judge may in like lI1anner order the examination of any other
persoll upon an.y matters concerning the insolvent estate, wJlich
examination shall be redneecl to writing, and signed by the pel'son
eXtlwined, and placed npon the files of the eonrt. The insolvent
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shall execute all such conveyances, powers of attol'l1ey, 01' other
instruments, and do such acts as the assignee may require, under
the direction of the court, to enable the assignee to recover and
recei ve the estate of the insolvent.
SEC. 56. The assignee with the approval of the judge shall
appoint a second meeting of the creditors, to be held at such place
as he may designate, not more than three,months after the date
of the warrant, [and] the dehtor may then amend and correct his
schedule of creditors, and shall take and snbscribe an oath before
the judge in snbstance as follows:
"I, - - - - , do swear that the acconnt of my creditors contained in the schednle made aud signed by me is true, according
to my best knowledge and belief; and I do further swear that I
have delivered to - - - - , the messenger, all my estate except
such as was by law exempt from attachment aud seizllre on execu·
tion, and aU my books of aC(Jounts, and papers relating to said estate
that were within my possession 01' power when the saille were
demanded of me by the messenger; that I have delivered to my
assignee all such of my estate, books and papers as have since
COllle to my possession, and will deliver allY other estate, books,
and papers which onght to be assigned and delivered to Illy
assignee which shall COllle to Illy possession 01' knowledge; and I
do further swear that there is not allY part of my estate or effects
made over, (Jou(Jealed 01' disposed of in auy mauner for the futUl'e
benefit of myself, my family, 01' any othel' individual, 01' in order
to defraud my creditors."
SEC. 57. At any time after the expiration of foul' months frol11
the time of commencement of proceed iugs, the debtor may apply
in writing to the judge for a discharge from his debts. The judge
shall order notice to ue given to the creditors by lllail 01' otherwise,
to appeal' on a day appointed fol' that purpose, and show cause
why a discharge should uot be gl'Hnted to the debtor. Any creditor opposing the discharge may file a specification ill writing of
the grounds of his opposition, and a hearing shall be had thereon
at such tillle as the jnclge appoints. If it shall appeal' to the COUl't
that the insolvent has in all thiugs conforllled to his duty under
this chapter, and that he is entitled under the provisions thereof
to receive a discharge, the court shall grant him n discharge from
all his debts, except as hereinaftel' provided, and shall give him a
certificate thereof uncleI' the seal of the COllrt. In all cases when
the judge shall grant 01' refuse to grant a discharge under the provisions aforesaid, there shall be an appeal to the Sll preme judicial
COlll't, next to be held within and for the eOllnt.y where the proceedings in insolvency are pending, 'to be taken, heard and detel'45
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The pnrty
appenling shall file, at tbe time of entering his appeal iu the
snpreme jndicial COUl't, a copy of the speeifieatioDs of the grollnds
of opposition to the diseharge, certified by the register. At the
request of the debtor 01' opposing' crec1itOl', the presiding j\ldge
shall order the question of disdmrge to be tried by the jury at the
first 01' any Stl bseq llcnt terl11 of said comt. ExeepLiolls shall be
had as to matters of law, to be heard and decided as provided by
said seetioll.
SEC. 58. A discharge shall not be g'mntec1 to a debtol' a seeond
time insolvent, llnless the assent in writing of a mnjority in !lumber
ane! in valne of his known creditors shall first be filed in the ~ase,
to be verified by proof satisfaetory to the judge. And a diseharge
shall not be gmnted to a debtor a third time insolvent, llnless the
assent in writing' of three fOUl'ths of all his ereditors ill nlllllbel' and
in vallle shall first be filed in the ease, to be verified in like manner.
SEC. 59. A diseha.rge shall not be granted, or if granted be
valiel, if the deb'tor has sworn falsely, or if he has concealed any
property, books or papers relating to his estate and business, 01' if
having reasonable callse to believe himself illsolvent, or being in
contemplation of insolveney he has within fOlll' months of the
issuing of the warrant paid or seemed, elireetly 01' iudireelly, in
whole or in part, any bOl'l'owed money or pre-existing debt,OI'
any liability of his 01' for him, or if he has eallscd his etfects to be
uttaehed, or if he has destroyed, alterell, mntilated or falsified any
of his books, dO~llments, papers, writings or seenrities, 01' has
Illade or beeD privy to the making of any false or frundulent entry
in any book of n~count or other document, with iutent to clefraud
his creditors, or to give a prefel'ence contrary to the pl'ovisions of
this chapter, or has removed, or allowed to be removed, 'any property with a like inteut, 01' has made any frandnlent payment, gift,
transfel', eonveyance or assignment of any part of his property, or if
havillg knowledge that any person has proved a false debt against
his estate he has not disdosed the same to the assignee within
thirty. days after Bneh knowledge, or if being a mel'ehnnt or trader
he has not since March twenty-three, eighteen hnllllrod and Beyeutyeight, kept a cash uoole and othel' proper books of a~count. And
the diseharge shall be null and void if the delitor 01' any person
ill his behalf shall have procured the assent of any creditor thereto
by any peenniary consideration or promise of futUl'e pl'efe1'eIl~e.
SEC. 60. No debt ereated by the frand or embezzlement of the
iusol vont, 01' by his defaleation as a public offieer, or while aeting
ill any ficlnciur,Y eharacter, shall be disClharged by proceedillgs in
iusolveney uncleI' this ehapter, but sneh debt may be proveLl and
the eli vidend thereon slIall be a payment 011 aeeonnt of sueh debt.
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SEO. 61. No discharge shall release, discharge or affect any
person liaGle for the same debt for or with the insolvent, either as
partner, joiut eontradOl', indorser, surety or otherwise.
SEO. 02. A discharge in insolvency duly granted shall, snbject
to the limitations in and Gy the two preceding sections, within
this state, release the insolvent from all* debts, claims, liabilities
and demands, which were or might have Leen proved against hi:;
estate in insolvency; it may be pleaded by a simple averment
that on the day of its date snch discharge was granted to the
insolvent, setting forth a copy of snch discharge, which shall
operate as a full and complete bar to all suits brought on any
such debts, claims, or liabilities as were or might have been pl'Oved
as aforesaid; the certificate shall be conclusive evidence in favor
of such insolvent, of the fact and regularity of such discharge.
Ally creditor of all insol\'ent whose cleut was proved or provable
against the estate in illsolvency, who desires to (Jontest the validity
of the discharge on the gronud tllat it was frandnlently obtained,
may at any tillle within two years aftel' the elate thereof apply to
the COl1l't whidl granted it, to annnl the same. The application
shall be in writing, and shall spocify which in particnlar of the
sevel'Hl acts mentioned in section fifty-nine it is intended to
prove against the insohollt, and [shall] set forth the grolllHls of
avoidance; and 110 evidence shall be admitteci as to any other of
such acts, bnt the application shall be subject to amendment at
the c1is(,l'etion of the COl1l't. The COl1l't shall canse reasonable
notice of tho application to be given to the in80lvent, and OJ'cler
him to appeal' and answer tbe same, within snch time as to tile
COllrt shall seem propel'. If upon he~t1'illg the parties tbe court
finds [that] the fraudulent acts,01' any of them, set forth by the
creditor against the illsolvent are proITec1, and that the creditor had
no knowledge of the same until after the granting of the discharge,
jllllgment shall bo givcn in favor of the creciitor, and the c1i8charge
of the bankrupt shall be anllnllec1; Gnt if the CO\ll't finds that the
franc1nlent ncts, and all of them so set forth, are not pro\'od, 01'
that tbey were lmown to the creditor before the granting of the
discharge, judgment shall be rondcred in fa,\'or of the insolvent,
anel the validity of his dis(~barge shall not bo aJfected by the proceedings. In all cascs arising uncler this seetion, there shall he an
appeal to the snprellle jndicial (Jonrt next to be held within allel
for the cOllnty where the proceedill.gs ill insolvency are peneling,
to be taken, heard and detormined, ill the manner provided ill
section twenty-seven. The party appealillg shall file at tho tillle of

* [NOTE. So far as tlJissection undertakes to release debts existing prior to
lIIarch 23, 1878, it is in conflict with article I, § 10, chtuse 1, of tho U. S. constitution, and therefore void. Schwartz v. Drinkwater. 70 Me., 410.1
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application to have the discharge annulled, certified by the register.
At the recluest of either party, the presiding judge shall order
issnes of fact to be tried by the jury at the first or any subsequent
term of said court. Exceptions shall be had as to matters of law,
to be heard and decided as provided by said section.
SEC. 63. No claim purchased after commencement of pr0ceeding's in insolvency, shall be set off ag'ainst a claim due the estate
prior to such purchase.
SEC. 64. No creditor shall commence or maintain any suit
against the insolvent debtor, upon any claim or demand which he
has proved against such debtor in insolvency, until after a discharge has been refused such debtor, provided such debtor shall
proceed with reasonable diligence to obtain such discharge, and no
debtor against whom a warrant in insolvency has been issued shall
be liable to arrest on mesne process or execution, where the claim
was provable in insolvency during the pendency of the insolvency
proceedings, unless the same shall be unreasonably protracted by
the fault or neglect of such debtor.
SEC. 65. If any person being insolvent or in contemplation of
insolvency within four months before the filing of the petition by
or against a debtor, with a view to give a preference to any creditor or person having a claim against him, or who is under any
liability for him, procures or suffers a~l,Y part of his property to be
attached, sequestered or seized on execution, or makes any payment, pledge, assignment, transfer or con veyance of any part of
his property, either directly or indirectly, absolutely or conditionally, the person receiving such payment, pledge, assignment,
transfer or conveyance, or to be benefited thereby, or by such
attachment, having reasonable cause to believe such person is
insolvent or in contemplation of insolvency, and that such payment, pledge, assignment or conveyance is made in fraud of the
laws relating to insolvency, the same shall be void, and the assignee
may recover the property or the value of it from the persOl. so
receiving' it or so to be benefited, and if such sale, assignment,
transfer or conveyance is not made in the usual and ordinary
course of business of the debtor, that fact shall be prima facie
evidence that such sale, assignment, transfer or conveyance was
intended as such preference, in violation of the provisions of this
chapter; but nothing in this section or chapter shall be construed
to invalidate any loan of actual yalue or the security therefor made
in good faith, upon a security taken in good faith on the occasion
of making such loan.
SEC. 66. The debtor shall be allowed out of his estate for his
services, attendance, and for the necessary support of himself and
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his family, snch snm not exceeding one dollar a day for himself, and
three dollars a week for each member of his family, and for such
time not exceeding three months, as the judge may order.
SEC. 67. If a debtor, after notice of the filing of a petition by
01' against him, sells, removes, secretes or conceals any property,
money or effects belonging to his estate, or any books, papers, documents or writings relating thereto, 01' in any manner whatever disposes of any part of his estate, with a view to defraud his creditors,
01' to prevent the same from coming to the bands of his assignee,
except sneh as may reasonably be expended for the snpport of himself and family, not exceeding the amount specified in the preceding section, he shall, upon conviction titereof, be pnnished by
imprisonment in tlw county jail not more [less] than one year, or
by fine of not more than five hundred dollars.*
SEC. 68. If any person lmowingly and willfully aids the debtor
after the commencement of pl'oceedillgs agaillst him under this
chapter, in concealing any property, books 01' papers relating to or
belongillg to such debtor's estate, with tILe intent to prevent the
same coming to the hands of the assignee of suelr debtor, or to
defraud the creditors of such debtor, or shall by himself, his agent
or attorney, make any fraudnlent pnrchnse 01' fraudnlent agreement to purchase of the messenger or assignee having tILe possession of the debtor's estate, any of the property 01' estate of such
debtor, at a less price than its fail' maket value, he shall, upon
conviction tILe1'eoj, be punished by imprisonment in tILe county
jail not 17wI'e [less] than one year,or by fine of not more than
five hundred dollars.*
SEC. 69. If any messenger or assignee having possession of
.
. I
the debtor's estate under a warrant, as provIded by tIllS c lapter,
shall knowinO'ly
and willfully suffer any
of the l)roperty bcl0l1O'ino'
to
•
h
b
to such estate to be destroyed 01' wasted, or shall fraudulently eell
d 0,
f any 0 f' t IIe property beIonglllg
'.
·
or cause to be so ld 01' d Ispose
to tl~e estate of the debtor at less than its fail' market valne, he
shall, upon conviction thereoj, be punished by imprisonment in
tILe county jail not m07'e [less] than one year, or by fine of not
more than five hundred dollars.*
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PARTNERSHIP.
SEC. 70. The provisions of this chapter shall apply to all cases
where two or more persons are doing business within tMs [the]
state as partners, and where either of sneh persons l'eside[s ]in t1~is
[the] state, and in such cases the notice required by this chapter
shall be given to all the known partllers residing within the state.
Either partner may file his lJetition as herein provided, which shall

* [NOTE. A clmnge of one day in the maximum sentence would bring §§ 67,
68 and 69 within the general law of jail sentences, found in chapter 135, § 2.]
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is insolvent, and unable to pay its debts, and that it is for the best
interest of such partnership and its creditors that its property and
estate should be distributed according to the provisions of tbis
chapter, but no Wa\'l'allt shall issue nntil sueb notice as the judge
directs shall be given to the remaining partners, and upon hearing,
it shall appeal' to the satisfaetion of the judge that the allegations
contained in the petition are true. The scbeclnle requircd by this
chapter shall contain the names of all ereditors of the finTI, and
the residences of the same, so far as tlwy slwll be known, the
amonnt due to each with the consideration thereof [-forJ, and a statement of any existing mortgage, pledge, 01' other collateral security
gi ven to seClll'e the same, and also a like list of the creditors of
each individual member of tbe firm. Upon issuing the wanant,
all the property and estate of the partnership, and' also all the
separate estate of each individual partner, except such as may be
by law exempt from attachment, shall come into the hands and
possession of the messengcr, [andJ shall be returned to tbe assignee,
and [beJ otherwise disposed of as hereinbefore provided, and all
creditors of the partnership, and the separate creditors of each partner may prove their debts in the manner provided by this chapter.
SEC. 71. The assignee shall be chosen by the creditOl's of the
partnership, and sball also be assignee of the estate of eacb separate member of such partnership, and shall keep separate accounts
of the funds of the estate ot' the partnership and of the estate of
each member thereof, and after deducting out of [fromJ the whole
amount received by him the total expenses and disbursements, the
net proceeds of the partnership property shall be appropriated to
pay the creditors of such partnership; and the net proceeds of
the separate estate of each partner shall be appropriated to pay
his separate creditors. If there is any balance of the separate
estate of a partner after the payment of his separate debts, it shall
be added to the avails of the partnership property, so far as necessary for the payment of the partnership debts. If tAel'e is a [AnyJ
balance of the partnership assets remailling after tke payment ot'
the partnership debts, it shall be divided among the separate estates
of the several partners, according to their respective rights and interests thel'ein, as it would have been had the partnership been dissolved without insolvency, and the sum so appropriated to the
separate estate of eaeh partner shall be applied to the pnyment of
his separate debts, and in cnse anything remains it shall be divided
among tho several partners, according to theil' respective interests.
SEC. 72. The eertifieate of discharge shall be granted or
refused to eaeh partner as it would or ought to be if the proceedings had been against him alone. In all other respects the pro-
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ceedings against partners shall be conducted in the same manner
as agaim;t a single person.
SEC. 73.
In all proceedings against partners, each shall be
entitled to the same allowance as that provided in section sixtysix, to continue for such time as the judge may direct, not exceeding two months.
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OORPORATIONS.
SEO. 74.
The provisions of this chapter shall apply to all corporations created by the authority of the laws of this [the] state,
carrying on manufacturing, trading, mining, building, insurance
or other private business, but [shall] not [ apply] to incl'ncle corpOTations engaged in a business involving publie duties and
obligations, among which are railroads, banks, corporations
engaged in supplying cities and towns with gas or water, and
other corporations of like character j and upon the petition of any
officer duly authorized by a legal vote of such corporation, passed
at a legal meeting called for that purpose, or upon a petition of
any creditor or creditors of such corporation, made and presented
as in this chapter is provided in the case of an indi vid ual dc btor, and
upon such notice as the judge shall order, a hearing shall be had
upon such petition, abd if it shall appeal' that such corporation is
insolvent, and that such facts exist as would allthorize the judge
to issue a warrant against the estate of an individual debtor, such
corporation shall be adjudged to be in801 vent, and a warrant shall
issue against its property and effects, as hereinbefore provided j
and all the provisions of this chapter relating to proceedings subseq uent to the issuing of a warrant against the cstate of an
individual debtor, 8hall apply to said corporation and the cl'islJosition [disposal] of its effects and estate, but no di8charge shall
be granted to such corporation, and nothing in this chapter shall
affect the liability of any stockholder in such corporation as is
now provided by law.

Chapter to
apply to corporations.
187S,c.74,§57.
Exceptions.

Proceedings. ,

Nodischarge
to be "'ranted amlliability of stockholder Hot
affected.

GENERAL I'ROVISIONS.

75. In all cases of iusolvency where the debtor or debtors'
liability exceeds the SUlll of three hundred dollars, if the deMor or
debtors at any meeting of the creditors shall produce an affidavit
by him or them 8igned and sworn to befOl'e the judge or register
of the comt of insolvency, of the tenor following ; "I, - - - - , of - - , ill the county of - - , do solemnly
swear that I have not removed, concealcd or secrete{l any money,
papers, securities, effects, or property, real 01' per80nal, with the
intent, purpose or expectation of receiving, directly or indirectly,
any benefit or advantage to myself, and that I have llOt changed
or falsified any of my books of aCCOl1ll t, deeds or papers relating
to my estate, alld that I have not sold, pledged, conveyed or
SEO.
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710
CHAP.

THE INSOLVENT LAW.

70.

Creditors'
agreement.

-form.

If agreement

is satisfactory, judge
sball give
debtor
discharge.

-llot valid,
in case of
fraud or
falsehood.
1879, c. 154,
§ 24.

Debtor to
payexpenses.
Any person
whose debts
do not exceed $300,
may make
assignment.
1878,c.74,§59.

[TITLE VI.

transferred any of my property or estate in anticipation of insolvency, or made any conveyance, mortgage, pledge, transfer or
payment to any creditor, or caused or procured any attachment
of my property for the purpose of preferring any of my creditors;
and that I have not, directly or indirectly, given ttny creditor or
other person any compensation or promise of reward, except
reasonable counsel fees for services or influence in effecting a compromise with my creditors, and that my assets and liabilities are correctly stated in the schedule hereunto annexed and signed by me."
-and at the same time shall also produce an agreement signed
by a majority in number of his creditors, whose debts shall each
exceed the sum of fifty dollars, and by creditors holding three
fourths of all his indebtedness, in the form following : "We, the undersigned, creditors of - - - - , of - - , in the
county of - - , do hereby agree to accept - - pel' cent. of our
actual net claims against him, the amounts of which are correctly
stated against our respective names, in full discharge of the same.
And we further agree* that we have not, directly or indirectly,
received any compensation or promise of future payment beyond
the per cent. herein named."
-and if the judge shall be satisfied that such agreement is signed
by said proportion of the creditors of such debtor, and that such
debtor has either paid or secured the percentage named in such
agreement and according to the terms thereof, he shall' give such
debtor, under his hand and the seftl of the court, a full discharge
of all his debts and liabilities contracted prior to the commencement of the proceedings in insolvency, and named in the schedule
annexed to said affidavit. Such discharge shall not be valid if the
signature of any creditor has been obtained by fraud, or if any
material statement contained in any such affidavit or schedule is
false, to the knowledge of the debtor making the same, and any
creditor may within two years, sue for and recover the balance of
his claim or (1ebt against such debtor. In case the proceec1ings in
insolvency are by or against a copartnership, the affidavit, agreement and certificate shall be varied accordingly, and shall contain
b.oth the names of the firm and the names of the members thereof.
Before such certificate shall be granted, the debtor shall pay all
expenses incurred during the proceedings.
SEC. 76.
Any person whose debt or debts do not exceed the
sum of three hundred dollars, may at any time assign, convey and
deliver to the register of the probate court of the county within
which he resides, all of his real and personal estate, rights and
credits not exempt by law from attachment and seizure on exeCLltion, together with a schedule of the same, signed by such debtor,

* [QUERY.

Does the word "agree" convey the precise idea intended?]
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and a list of all his creditors, with their places of residence, so far CHAP. 70.
as the same are known to him, and thereupon the register shall, -proceeding'S.
with the approval of the judge, appoint the time for a hearing
thereon, before the judge, or such a person as he may appoint to
k'1ke such examination, and shall give such notice to the creditors,
of the time and place of such hearing as the judge may order, and
any creditor may appear at such hearing and examine the debtor,
under oath, concernillg his business, property and effects, and the
disposition [disposal] of the same. Such examination shall be
confined within such limits as the judge shall direct, and in no
case shall suuh examination be extended to any matters arising
prior to the time of the contracting of the debts owed by such
debtor at the time of the examina,tion. If it shall appear to the
judge, or the person appointed by him to take such examination,
that the debtor has assigned, conveyed and delivered to the register all his said real and personal estate, rights and cre~lits, and
that he has disclosed to the register the names and places of residence of all creditors known to him, he shan administer to such
debtor the following oath :"I, - - - - , do swear that the acco11nt of my creditors con- Forlll of
tained in the schedule made and signed by me is true, according oath.
to my best knowledge and belief; and I do further swear that I
have delivered to - - - - , the register of probate, a11my estate,
rights and credits, except such as is by law exempt from attachment and seizure on execution; and I do further swear that there
is not any part of my estate, rights 01' credits, made over, concealed, or disposed of in any manner, for the future benefit of
myself, my family, or any other individual, or in order to defraud
my creditors."
-unless he shall have discovered, by such examination, such facts
as shall render it inconsistent for the debtor to take such oath, or
finds that any of the statements made Ly such deLtor 11pon said
examination are not true. vVhen such debtor has taken and sub- Judge to
give certifiscribed said oath, the judge shall give him a certificate thereof cate of
under his hand, and thereupon he shall be thereafter released and release.
discharged from a,nest upon mesne process or execution arising
from any debt or debts contracted prior to the taking such oath,
and owing to any crectitor named in said schedule. The 1J'l'ovisions Ohapter applies to perof this section shall also apply to any person who has been arrested SOll commitor committed to jail upon mesne process or execution, and such ted to jail
011 mesne
debtor shall be taken by the jailer, or officer having him in charge, process or
executioll.
before the conrt for the purposes [herein-J specified in this section.
After the assignment and conveyance [herein-J provided by tltis
section, the register, or some person appointed by the judge, shall Disposal of
debtor'S'
dispose of saiel debtor's property and effects to the best advantage, property.
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Examination to be in
writing.

Expenses to
be paid by
debtor.

Fees to be
established
by S. J. O.
1878, c. 74, §60.

-how paid.

keeping and rendering to the judge a strict account of its disposition, [disposal] and the net proceeds thereof, after reserving such
percentage as the judge shall decide to be reasonable, to be paid
by the register into the county treasury, shall be divided pro rata
alllong the creditors named in the schedule of said debtor in part
satisfaction of their respective dehts. The examination herein
provided for shall be in writing, and shall be signed by the debtor
and filed in the office of the register, and in case the judge shall
appoint any persoll to take such examination he may allow him
reasonable compensation therefor, to be paid out of the debtor's
assets if they shall be sufficient, otherwise such compensation, or
such part thereof, as shall remain unsatisfiecl out of the clebtor's
estate, shall be paid out of the county treasury.
SEC. 77.
The fees of all officers, tho cOlllpellsation of assignees,
and of the jn(lges and registers of probato, nnuer the provisions
ot' th is (~haptor, shall be established by tho SIl preme jndieial conrt,
and shall be paid ont of the f)states. And ill all vO]lInbtl'Y proceedings llildel' the provisions of this chalJter, the fees and uosts
shall be paid by the petitioners.

CHAPTER 71.
SALES OF REAL ESTATE BY LICENSE OF OOURT.
LIOE~SES

SEC. 1.
2.

TO SELL

RESIDE~T

ESTA'l'ES.

,V-hen license may be granted to sell, lease or exchange real estate.
Judge of probate, on application, with written consent of widow,
may license sale of real estate, with right of dower and reversion.
Proceeds, how divided.
SALES AT AUCTION.

Sales to be at auction, exceptions. Appeal. Jurisdiction of supreme
court.
4. Bond to be filed. Oonclitions.
5. Oath first to be taken.
6. Notice previous to granting license.
7. No license to issue if parties give bond, and fulfill it.
8. Notice of sale, how given.
9. Judge to certify to S. J. Oourt in certain cases.
10. Parties may be examined qnder oath.
11. Overseers of the poor to certify in certain cases.

SEC. 3.

PRlV ATE SALES, Al\TJ) SALES ON OFFER.
SEC. 12.

Licenses to sell at private sale, and on offer; proceeclings.

SALES
SEC. 13.

BY

GUARDIANS AND WIVES OF INCAPACITATED WARDS.

Wife of incapacitated ward may join in deed with guardian, or
release dower.
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SEC. 14. Guardian may invest her interest; trust to be enforced.
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71.

SaLES OF NON-RESIDENT ESTaTES.
SEC. 15. Sale of estate of deceased persons or minors out of the state.
'16. Proof of the appointment of executor, &c., in another state.
LICENSES TO CaRRY INTO EFFECT CONTRaCTS OF DECEaSED PERSONS.
SEC. 17. Administrators and others may be licensed to carry into effect contract of deceased.
18. Notice to be given, and bond required.
GENERaL PROVISIONS.
SEC. 19.
20.

21.
22.
23.
24.
25.
26.

27.
28.
29.

Licenses limited to one year; may be renew!ld.
Sales may be adjourned.
Licenses may include lands in other counties.
Licenses may prescribe the land to be sold.
What estate of deceased is liable to sale. Effect of deed.
Surplus proceeds of sale to be distributed as real estate.
What parties are to be notified, and may appear.
Costs when license is contestAd.
Proof of notice of sale, certificate and record.
Proof by parol when certificate is not returned.
Remedy for neglect or misconduct of person licensed.
ACTIONS

SEC. 30.
31.
32.

'1'0

TRY THE TITLE OF LaNDS SOLD BY LICENSE.

Process to recover back land sold by license, limited to five years.
Requisites for valid sale, as against persons claiming under deceased
or ward.
Requisites as against persons claiming adversely to the title sold,
LICENSES TO SEl,L RESIDENT ESTATES.

1, Judges of probate, in the counties where the applicants hereinafter llamed were appointed, ma'y license the sale, leasing or exchauge of real estate and allY interests therein in whatever connt.Y sitnated, in the following cases, on application: (ct)
Fil'st.-Of execntors 01' administmtors, for powel' La sell so
mnch of snch estate of the deceased as is necesGaJ'Y to pay debts,
legacies, and expenses of sale and of administration.
Second,-Of the friends or gnardians of minors and other incapacitated persons, that the gnardians, 01' some other snitable perbans, may be authorized to sell real estate of their wal'ds, or any
trees or timber standing thereon, for the pa'yment of debts,
expenses of sale and of gnardianship, and fat' the snpport of theil'
wards, and to provide a reasonable snm in anticipation of accruillg expenses, when there is not snffieient personal propcrty
therefor, exelnsive of snch as the judge may deem propel' to
reserve for the nse of said wards; or to sell the same and pIneo
the proceerls at interest; or to sell it for two 01' more at' these
pm'poses; 01' to lease snch real estate for any terlll of years, or
SEC,

(a) 8 Me" 222;

20 Me., 395; 44 Me., 47;

52 Me., 195; 62 Me., 543.

Sale. lease, or
excllauge of
real estate,
licensed.
R.S.,c.71, § 1.
-ou application of ex' rs
and achn'rs
to pay
debts, &c.
-of friends
or guardians
of minors.
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exehange it for other real estate, when it clearly appears that such
sale, lease 01' exehange wonld be for the benefit of the wards. But
wben lieensed to be sold in order to phwe the proceeds at interest,
any part thereof mny be.nsed for the snpport of the wards if it
becomes necessary.
-for sale of
Tkil'd.-Of executors, administrators, 01' guardians, when it
whole property by exe- appeHI'S by the petition and proof exhibited, that the residne
entors, &e.
would be greatly depreciated by a sale of any portion nndel' the
1875, e. 51.
63 1I1e., 250.
foreguing llUthOl'ity, torsell the whole, 01' sueh parts thereof as will
not injnre the residue.
-by husliow·tlL-Of a husband 01' guardian of an insalle wife I'eside[]t
bmld or
in
the eonn ty, to sell, on such terms and conditions as the judge
guardian of
insane wife.·
RS.,e.71, § 1. thinks propel', for H sufficient consideration, any real estate held
by him in right of his wife, 01' any of her rights of dowel'.
-for s81e of
Fifth.-Of exccntors 01' administrators to sell wood and timber
wood and
standing
on the real estate of theil' testator 01' intestate, for the
timber.
payment of debts, when it dearly appears to the jndge to be for
the advantage of those interested in the estate.
-of land
Sixth.-Of executors 01' admiuistrators, to sell as real estate the
warrants.
interest whieh their testator 01' intestate had in a land warrant issued
by virtue of any act of congress, when not disposed of by will, and
to distribute the net proceeds thereof among those entitled by law
to sneh in terest.
Seventl~.-Of gUflrdinns, when a highway, railroad 01' canal is
-release of
damages by
authorized to be cOllstrueted through the lands of any ward, 01' a
highway,
railroad or
dam is cOl1structp,d by whieh sl1ch lands are liable to be flowed, to
eanal.
give, for a reasonable eompensatioll, a fllllrelease of sneh ward's
claim fOI' damages, which shall be binding on the ward and his
heirs forever.
Eightl~.-Of execu tors 01' administrators, to sell real estate held
-mortgages,
exeeutions,
in
mortgage, 01' takell on execntion, and the right of' redemption
&c.
See c.65,§ 35. foreclosed, when it appears to be for the benefit ot' the parties in
interest, and to distribute the proeeeds as ill other eases of personal estate.
ffinth.-Of public administrators, after three years from the
-for sale by
public administrators. granting of administration, to sell any 01' all of the real estate of
See c.134, § 27. the deceased, 'when it appears t.o be for the interest of all eOllcerlled,
and that no heir 01' othel' person interested therein, except ereditOI'S, ean be fOl~lld in the United States.
Tcnth.-Of a part 01' all the heirs 01' devisees living in different
-heirs 01'
devisees in
states,
ot' a person deceased, who left real estate ill this state undedifferent
states.
vised, 01' real estate devised in nndivided shares to different persons,
RS.,e.71, § 1,
item 10.
where the devisees reside in different states, the owners of whieh
1871, c. 212.
cannot dispose of their separate interests without loss, that the
executor, administrator 01' other suitable person be authorized
CHAP.
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to sell such estate, and distribute the proceeds, after paying
expenses, amongst such heirs 01' devisees, according to their respective rights therein i unless, after public notice, tbe first publication
to be thirty days prior to the hearing, 01' longer if the judge deems
it necessary, any owner objects to snch sale i and if so solLl, the
share of any absent ownel' shall be placed on interest until called
for by him 01' his legal represen tati yes.
Eleventh.-Of tue executor 01' admillistratol' of a deceased
member of' a copartnel'ship, 01' the surviving partll(',r, who files a
bond and is anthorized to dose the affairs of a partnership estate,
to sell real estate which is assets of the late partnership, in the
same manner as any other executol' 01' administl'Htor is licensed to
scHrenl estate, on petition and notice, and on giving bond, with
sufficient sureties, to appropriate the proceeds to the payment of
the partnership debts; and to pay over any balance that may
remain in his hands, after dosing the affairs of said partnership
estate, to the person 01' persons elltitled to the same, aud 011 taking
the oath and complying with all the requirements of the law
authorizing a sale of real estate.
SEo.2.
'Whenever application is made for the sale of real
estate and any interests therein, under the provisions of the first,
second and third clanses of the preceding' section, the jnclge of
probate may, with the written consent of the widow, who may
have any righ ts of dowel' in the estate fOI' the sale of which snch
applieatioll is made, grant .a license to sell such real estate, 01' any
in terest therein, including the widow's dowel' and the revel'sion
thereof. III snch case the widow shall be entitled to hel' share of
the proceeds of the sale nnder snch licellse, equal to the pl'esent
valne of her dowel' in the l'eal estate sold, to be estimated by the
judge of probate, according to her age i and the residue thereof,
aftel' paying debts and expenses of administl'ation, shall be distributed to the heirs at law, as real estate would [be] by law if
there had been llO widow, 01' to the devisees llamed in the will of
the deceased according to the terms of such will.

CHAP.

71.

Sale of copartnership
property
when a partner has
deceased.
1871, c. 225.

A judge of
probate may,
011 applicrttion, with
written consent of widow, license
srtle of rertl
estrttc, with
dower and
reversion.
1881, c, 54.
Proceeds of
sale, ho IV
divided.

SALES AT AUOTION.
SEO. 3.
All the sales afol'esaid shall be at pll blie auctioll, exeept
as hereinaftel' pl'ovided, and the decision of the judge of probate
on such applieations may be appealed from, as in othel' eases i and
the supreme jndicial conrt shall have original and concurrent
jnriscliction with the probate comt ill all the cases afol'esaid.
SEO. 4.
All pel'sons licensed as aforesaid, before proceeding
to make sueh sales, leases 01' exchanges, shall give bond to the
judge of probate for a sum, with slll'eties to his satisfaction, with
the following conditions:
'

Sales to be
at rtuction.
Exceptions.
Appert!'
Jurisdiction
of S. J. O.
RS.,c.71, § 2.
8 Me., 222.
Bond.
Oonditions.
RS.,o.71, § 3.
30 Me., 18.
50 lIle., 75.
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Oath first to
be taken.
R.S.,c.71, §4.
20 Me., 224.
63 Me., 250.
Notice previous to
granting
license.
R.S.,c.71, § 5.

No license
to issue, if
parties give
bonrl and
,fulfill it.
R.S.,c.71, § O.

Notice of
sale, how
given.
R.S.,c.71, § 7.

Judge to
certify to
S. J. C. in
certa ill cases.
R.S.,c.71, § 8.
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Fil'st.-That they will observe all the provisions of law for the
sale, leasing or exehange of snch real estate or interests therein,
and llse clne diligence ill execntillg' the tl'lU,t.
Second.-That they will tl'nl'y apply and account for the proceeds of sale or lease according to law.
SEC. 5. Before fixing upon the time and place of sale, leat:\ing
or exchangfl, they shall be duly sworn before the judge of probate,
or before some justice of the peace, whose certificate shall be
returned to the judge, and filed and recorded by the register.
SEC. 6.
No license shall be granted for the sale of any such
real estate, of the value of more than fifty dollars, unless by the
written consent of all persons interested therein, until after puhlic
or personal notice of the time and place of hearing, to all persons
interested in the property, to appear and object if they see cause.
If any party interested resides without the state, such special notice
may be given as the court directs.*
SEC. 7.
N or shall such license be granted, if any of the parties,
interested in such estate, gives bond to the executor, administrator,
or guardian, in a sum and with sureties approved by the court, to
pay all sums, for the payment of which license is asked, so far as
the goods and chattels, rights and credits of the deceased or ward
are insufficient therefor; but such bond shall not bar any future
application for the same purposes, if the obligors, on reasonable
notice and demand fail to perform its condition.
SEC. 8. Every person licensed as aforesaid, previous to such
sale, shall give thirty days' notice thereof, by posting up notifications in some public place in the town where the estate lies, and
in two adjoining towns, and in the town where the said deceased
last cl\velt, or where the ward resides, if within the state; 01' by
causing an advertisement thereof to be published three weeks successively in such newspaper as the court, authorizing the sale,
orders; the first publication to be thirty days before the sale.
SEC. 9. Every application for the sale of any estate, under the
provisions of the third specification of the first section, made to
the supreme judicial comt, shall be accompanied by a certificate
from the judge of probate of the county where such estate was
inventoried, showing' the value of the real and personal estate of
the deceased or ward, and the amount of his just debts or legacies,
if the case require [sJ it; and also the opinion of such judge of
probate, whether it is necessary that the whole or a part of the
estate should be sold, and if part only, what part; and in all
applications before said court, by guardians of minors under the
second specification aforesaid, a certificate must likewise be pro·

*

[QUERY Sl'GGERTED BY JUDGE PEAnODY. Ought not public notice to be
required in all applications for license by guardians?]
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duced from the judge of probate in the county where such minor's CHAP. 71.
estate was inventoried, stating that in his opinion it would be for
the interest of such minor, that the whole or t~ part of said estate
should be sold for the purpose specified, and if part only, what
part.
SEC. 10. Any court, hereby authorized to grant licenses, may Parties may
examined
examine, under oath, the petitioner or any other person, whether be
under oath.
interested 01' not, touching the truth of the bcts set forth in the R.S.,c.71, § 9.
petition.
SEC. 11. No license to sell the estate of any ward, not a minor Overseers of
poor to
or insane, shall be granted, unless the applicant produces to the the
certify ill
court a certificate under the hands of the overseers of the poor of certain cases.
R.S.,c. 'l1,§10.
the town where the ward resides, if in this [the] state, giving
their consent to the sale, and their opinion as to the amount proper
to be raised thereby, excluding debts contracted by gaming; and
if applicable to the case, whether it is necessary to sell a greater
amount in value of land to prevent injury to the residue.
PRIVATE SALES

AND

SALES ON OFFER.

SEC. 12. In all cases where the courts may license a person to
sell real estate at auction, they lilay license him to sell from time
to time at private sale, or to accept any advantageous offer for
such estate 01' any part of it, and [to] convey the same accordingly, if it appears to be for the interest of all concerned; but
when so licensed, he may sell at auction, by complying with all
the requisitions [requirements] oflaw for sales at auction, and with
any particular conditions of his license; and he shall be sworn
and give bond as if he was licensed to sell at auction; aml the
court shall decide what notice, if auy, shall be given of such sale,
and if any is required, it shall be inserted in the license 'and given
accordingly.
SALES

BY

Licenses to
sell at private sale,
and on offer;
p roce8(1 i n g's.
Ro.,c.71.§ll.
5 ~le., 240.
20 Me., 3D5.

GUARDIANS Al\TJ) WIVES OF INCAPACITATED wARDS.

SEC. 13. 'When the guardian of an incapacitated person is Wife of inc~,paci ta ted
duly licensed to sell the interest of his wmid in any estate heM by ward
may
him in right of his wife, she may, for a sufficient consideration, join in deed
w.ith guarjoin with the guardian in the deed thereof, and it shfl,ll be as dwn, or may
release
effectual as if made with her husband when under no disability; dower.
and when licensed to sell the real estate of his ward, she may E.S"c.71,§12.
release hel'right of dower therein to the plll'chaser, by t~ deed duly
executed solely or jointly with the guardian, and she shall thus
be forever barred of dowel' in the premises.
SEC. 14. The guardian, with the consent of the judge .of pro- Gmtrdinn
may invest'
bate to whom he accounts, lllay agree in writing with such wife proceeds of
how to invest or otherwise dispose of a part of the proceeds of the her interest;
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trust to be
enforced.
R.S.,c.71,§13.
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sale of the whole estate for her sole use, equivalent to her interest
therein; and the supreme judicial court may enforce such agreement in equity, as a trust.
SALES OF NON-RESIDENT ESTATES.

15. The supreme judicial comt and the probate courts
SfLle ofestfLte
of decefLsed may grant licenses to continue in force for three years, to execupersons or
minors out
tors and administrators of persons deceased out of the state,
of tbe stfLte.
E.S.,c.71.§14. guardians of wards living out of the state, or some other suitable
11 Me., 101. person on their petition, to sell and convey real estate or interest
therein in this [the] state, as if such deceased persons had died,
and such wards lived in this [the] state, and such executors,
administrators, or guardians, had been here appointed; and all
proceedings in such cases, before any probate court, shall be had
before the judge of probate for the county where the real estate
or any part thereof lies, and the bond required shall be given to
him.
SEC. 16. A certified copy of the appointment of surh execntOl',
Proof of fLPpoin truent of
administrator,
01' guardian, by any COlll't of probate having jurisexecutor,&c.
in fLnother
dietion in auy othcr of the United Stales, examined and allowed
state.
R.S.,c.71,§15. by uny jndge of pJ'obate in this state, and filed and recorded in his
county, shall be suftieient proof of appointment to entitle him to
the benefit of the prececiing section.
SEC.

LICENSES TO CARRY INTO EFFECT CONTRACTS OF DECEASED
PERSONS.
Judge of
probate mfLy
authorize
executor or
administrator to convey estate
on COll tract
made by
persons before decease.
1876, c. 104.
3 lIIe., 51.
51111e.,424.

Conveyance,
when made,
to executor
or admillistl'fLtor.
Notice to be
given, and
bond
required.

17. When it appears to the jndge of probate having' jurisdietion, that any deceased person in his lifetime made a legal contract to convey real estate and was prevented by death from so
doing, 01' that snch deceased person, in his lifetime made sneh a
coiltract to convey an estnte npon [ft] condition, which in its
nalme could not be fnlly performed before the decease of snch
person, and that in either case the person contracted with or
petitioner has performed or is ready to perform the conditions
reqllired of him by the terms thereof, he may Oil the petition of
s\1ch perSOll, his beirs, assigns or legal representatives, authorize
the execntor 01' administrator, 01' special administrator of the
deeeased, 01' when there is no execntor 01' administrator, the gnardian of the heirs of the deceased, to exel'.nte deeds to carr'y said contract into effeot; and whell snoh conveyance is made to an execntor 01' administrator, he shall stand seized of snch estate to the
same 11ses as in case of real estate set off to him 011 execntion.
SEC. 18. Before granting snell authority, the jlldge shall canse
d ne notice to be given to the heirs and all other parties interested,
and req llil'e the person anthorized to make conveyance, to gi ve
SEC.
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bond with sufficient sureties to account for whatever he receives CHAP. 71.
RS. ,c. 71,§17.
thercfor.
GENERAL PROVISIONS.

SEC. 19. No license granted under this chapter, exc~pt when
otherwise provided, shall remain in force more than one year from
its date; but when that time has expired, a new license may be
granted, with or without new notice, at the discretion of the judge,
for the sale of all or part of the same real estate [up-Jon filing a
new bonel.
SEC. 20.
Any sale, uuly appoi nted and notified, may be
adjourned for a time or times within the time [periodJ prescribed
by the license, not exceeding fonrteen days in all, at the discretion
of the person licensed, by giving such reasonable notice thereof
as circumstances will permit.
SEC. 21. When the real estate, for the sale of which license
is necessary, lies in two or more counties, the supreme judicial or
vrobate court, in either of said counties, may grant licenses for
the sale of the whole, or any part thereof, in any other county in
the state.
SEC. 22. Any court, granting license to sell real estate for the
payment of' debts, legacies, or expenses of administration, may
prescribe therein what particular portions thereof shall be sold,
and in what order, according to the last will of the testator or the
pri nciples of equity.
SEC. 23. Lands, of which the deceased died seized in fee simple
or fec tail, general or special, and all that he had fraudnlelltly conveyed, or of which he was colorably disseized to defraud creditors,
are liable to sale for the payment of debts, under any license granted
under this chapter; and any deed, executed and recorded in due
form of law, for adequate consideration, in pursuance of any such
license, shall be effectual to pass to the purchaser all the estate,
right, title, and interest in the gl'anted premises, which the deceased,
the ward, 01' other person on whose account the license was granted,
might convey by a like deed if living and not incapacitated.
SEC. 24. In all cases of the sale of real estate, or allY pal't, or
interest therein, b'y virtue of licenses gl'anted under any of the
provisions of this chapter, the surplus proceeds of sale, remaining
011 the final settlcment of the accounts of such proceeds, shall be
considered as real estate, and distributed among the same persons
and in the same proportions as the real estate would be by law.
SEC. 25. All who are heirs apparent or presumptive of the
ward, shall be considered as interested in the estate, and may
appear and answer to the petition of any guardian or other person

46

Licenses
limited to
one year j
maybe
renewed.
RS. ,c. 71,§18.
19 Me., 151.
22 Me., 329.
36 Me., 576.
Sales maybe
adjourned.
R.S.,c.71,§19.
63 Me., 251.

Licenses
may include
lands in
other counties.
R S. ,c. 71,§20.

License may
prescribe
the land to
be sold.
RS.,c.71,§21.

What estate
of deceased
is liable to
sale.
Effect of
deed.
RS. ,c. 71,§22.
3 Me., 286.
4 Me., 18.
Gl Me., 294.
71 Me., 67.
19 Me., 151.
22 Me., 330.

Surplus proceeds of
sale to be
distributed
as real
estate.
RS.,c.71,§23.

What parties
are to be
notified, and
lllay appear.
R.S.,c.71,§24.
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Costs where
license is
contested.
R.S.,c.71,§25.
Proof of ]]0tice of sale,
certificate
and record.
R.S.,c.71,§26.
63 Me., 251.

Proof by
parol when
certificate
is not
returned.
R.S.,c.71,§27.

Remedy for
neglect or
misconcl uct
of person
licensed.
R.S.,c.71,§28.
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for the sale of his estate; and, when personal not.ice is req nired to
be given, they shall be notified.
SEC. 26. When the granting of any license is contested, if it
appeal's that the petition or objection t.o it. is unreasonable, the
court. may award costs to the prevailing party.
SEC. 27. The affidavit of any person licensed as aforesaid, or
of any person employed by him, made within eighteen months
after the sale, and filed in the probate office, with one of the original advertisements of the time, place, and estate to be sold, or
with a copy of such advertisement, and recorded, shall be sufficient
proof that such notice waS given; and a copy of such affida'vit,
cedi:fied by the register of probate, shall be competent evidence
thereof.
SEC. 28. When any person, licensed as aforesaid, has duly
taken the oath required by law, bnt no certificate thereof has been
retained as provided in the preceding sections, parol evidence may
be received that such oath was administered, in the trial of any
action respecting the estate so sold; and if proved, it shall have
the same effect as if a certificate thereof had been returned, filed
and recorded.
SEC. 29. If any person, interested in any estate sold as aforesaid, suffers damage by the neglect or misconduct of the executor,
administrator, or guardian, in such proceedings, he may rccover a
compensation therefor in a snit on the probate bond 01' otherwise,
as the case may require.
ACTIONS TO TRY THE TITLE OF LANDS SOLD BY LICENSE.

SEC. 30. No action shall be brought to recover any estate sold
under this chapter, lIor entry made thel'eon, except by judgment
of law, with a view to avoid the sale by persons claiming under
the deceased, 01' by the ward or persons elaiming under him,
nnlcss it is done within five yems after the sale, or the termination
of the guardianship, except that persons out of the state, or undcr
any legal disability at said times, Hre limited to five years after
their rcturn to the state, or the removal of the disability.
SEC. 31. In any action brought to contest the validity of any
Requisites
for valid
snch sale, by the heir or othel's claiming under the deceased; the
sale, as
against per- wife 01' her heirs, in case of a sale of hoI' estate by hel' husband;
sons claim01' the ward 01' persons claiming under him, 110 such sale shall be
ing under
deceased or
avoided
on accouut of ally irreg'ulal'ity in the proceeding's, if it
ward.
R.S.,c.71,§30. appears:
\
Fi7,st.-That the license was gl'anted by a court of competent
jurisdiction, and [that] the deed [was] duly exccuted and recorded.
Second.-That the persoll licensed took the oath, and gave the
bond and notice of the time and placc of sale required by law.

Process to
recover back
land sold by
license,
limited to
five years.
R.S.,c.71,§29.
14 Me., 3M.
58 Me., 558.

TITLE

Vr.]

Tltinl.-That the premises were sold in snch mannel', and
within such time as the license authorized, and are held by one
who purchased them in good faith.
SEC. 32. If the validity of snch sale is contested by one claiming ad ITersely to the title of the wife, ward, 01' deceased aforesaid,
or by a title not derived through either, the sale shall not be held
void on account of any irregnlarity ill the proceedings, if it appears
that the license WHS granted b'y a court of competent jUl'isdiction,
and the deed duly executed and l'ecorded.

CHAPTER 72.
PROBATE BONDS AND REMEDIES THEREON.
WrrAT B01'fDS ARE SUFFIOIE1'fT.
SEC. 1.

No bond sufficient unless approved by the judge of probate.

WHE1'f SURETIES NAY BE DISCHARGED AND NEW BONDS REQUIRED.
SEC. 2.
3.
4.

When bond is insufficient, a Hew one may be required.
Any surety may be discharged after six years.
Princi])al to give. new bond, or be removed.
ACTIONS ON B01'fDS.

SEC. 5. Suits on bonds to be in the name of the judge. Costs.
6. In suits against sureties, principal may be made a party.
7. How he shall be sUlllmoned; proceedings and judgment.
8. Action on executor's Or administrator's bond limited to six years,
except in case of frauduleut concealment.
9. Judgment for plaintiff to be for penalty.
ACTI01'fS BY I1'fTERESTED PARTIES WITHOUT AUTHORITY OF THE JUDGE.
SEC. 10.
11.
12.
13.
14.
15.

When and how party interested may bring suit on boncl.
Judgment in suit not susta,ined.
Suit on bond by creditor of insolvent estate.
Suit by creditor or legatee of solvent estate.
Suit by widow, next of kin or residuary legatee.
Judgment and execution in such suits.

SEC. 16.
17.

Judge may authorize suits. Execution in case of failure to account.
Execution in case of returning no inventory, or of neglect or mismanagement.
Judgment to be in trust for all interested.

SUITS BY AUTHORITY OF THE JUDGE.

18.

OTHER PROBATE B01'fDS.
SEC. 19.
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Like proceedings to be had on other bonds.

CHAP.

72.

As against
such as claim
adversely to
the title sold.
R.S.,c.71,§31.
53 nre., 204.
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WHAT BONDS ARE SUFFICIENT.

1.

No bonclreqnired by law to be,given to the jndge of
No hand
sufficient
probate, 01' to be filed in the pl'obate offiee, shall be deemed snfunless rtpproved by
fieiellt, nnless examined by the jndge, and his approval written
the judge.
R.S.,e.72, § 1. thereon.
SEC.

WHEN SURETIES J\IAY BE DISCHARGED AND NEW BONDS
REQUIRED.
SEC. 2. When the snreties in any bond given to the jndge of
probate al'e illsuffieient, on the petition of any person interested,
and llotiee to the principal, the judge may reqnire a new bond to
be given, with sureties approved by him.
SEC. 3.
On the applieation of any snrety in snch bond, the
jndge of probate, on dne notiee to all parties interested may, in
the exereise of a just. discretion, diseharge him from all liability
for any subseqnent, bnt not for any prior breaehes thereof, and
[may] reqnire a new bond of the prineipal, with SUl'eties approved
by him.
Principal to
SEC. 4. In either case, if the prineipal does not give the new
give new
bonel
within the time ordered hy the j\H1ge, he shall be removed,
boml, or be
removed.
R.t:>.,c.72, § 4. and another appointed in his plaee.

When bond
is insufficient, a lle\V
aile nmy be
required.
R.t:>. ,c. 72, § 2.
Surety on
bond lllrty be
diselmrged
by j Illl ge of
probate.
1881, c. GD.

ACTIONS ON nONDS.

Suits all
SEC. 5. All snits on probate bonds of any kind payable to the
bunrls tf) be
in the name jndge, shall bf) originally commenoed in the snpreme .indieial
of ju(lge.
R.t:>.,c.72, § 5. UOl1l·t for the uouuty where said judge belongs, anel in his llame or
6D J\l e., 284.

In Rnit
ag'i1 lnst

surety, principal may
be marIe a
party.
R.t:>.,c.72, § 6.

How he shrtH
be Rummouetl; proceerlings Rud
judg·ment.
R.::i.,c.72, § 7.

that of' his sneeessor at the time; and they shallllot abate by the
death of the plaintiff, his resignation, 01' the expiration of his terlll
of office, 1mt the process mlly be amended and proseeuted, wi thout notice, in the nHllJe of his sneccssor; but no costs shall be
awarcle(l against the jndge tberein,
SEC. 6. If the prilll~ipal ill any sneh bond resides in the state,
when an a(~tion is broug-ht t.hereoll, anel is not made a party thereto;
or if, at the trinl thereuf, or on scire faeias on a jndgment against
the smetie" ollly, he is iu the state, the (JOl1l't, at the request of any
snch surety, IlIlly postpone 01' con tin ne the aetion long enough to
snmlllOll 01' hring hiul iuto court.
SEC. 7. Sl1ch smety lIIay thereupon take out a writ, in form
prcs(·ribcd hy the (~OUl't, to Hrl'e::;t the prineipal, if liable to arrest,
or tu attach hiG estate !Iud SUmll10ll him to apl)ear and answer as
a defeudant ill the aetion i amI if, after fonrteen days previons
service of 8[1('11 proeess, he fails tlms to appeal' at the time appoillted,
and jl1c1gl11t'llt i8 relldered fo], the plaintiff, it shall be against him
and the uther defendants as if he had been originally a party, and
any attachment made, 01' bail taken on snch process, shall be liable

M
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to respond [to] the jndgment, as if made 01' taken in the original
suit.
SEC. 8. No action shall hereafter be commenced 01' maintained
against any surety 01' sureties on any administrator's 01' executor's
bond, unless the same shall have been eommenced within six years
after saiel· administrator or execntor shall have been cited to
appear to settle his account in the probate court where administration is granted on said estate, or if not so cited, within six
years from the time of the breach of the bond, unless sueh breadl
is fraudulently concealed by the administmtor or executor, from
the heirs, legatees, 01' persons peeuniarily interested, who are
parties to the suit, and in snch case within three years from the
time snch breadl is discovered.
SEC. 9. When judgment is for the plaintiff by verdict, defanlt.,
or otherwise, in any suit on a probate bond, it slwll be entered
for the penalty in eomll1on form, and the subsequent proceedings
shall be had by the eonrt as hereinafter provided.

CllAP.

72.

Action on
administrator's or executor's
bond limited
to six years.
1881, c. 52.
47 Me., 8(1.
57 1\1e., 2~.
72 Me., 232.
-except ill
caseoffraudulent concealment.

Judgment
for plaintiff
to be for
penalty.
R.S. ,c. 72, § 8.

ACTIONS BY INTERESTED PARTIES WITHOUT AUTHORITY OF
THE JUDGE.

10. Any person interested personally or in any offieial
capaeity in any probate bond, or in any jndgment rendel'ed
thereon, whose interest has been specifieally ascertained hy a
decree of the judge of probate, or by jndgment of law, as hereinafter provi(led, may ol'iginate a snit on sneh bonel, or seire faeias
on snch jndgment, withont applying to the judge whose name was
used in the bond or j ndgment, or to his sneeessol'; and two or
more such persons may unite in the prosecution of the action, but
the original writ shall allege the name and addition of sueh person,
and that the same is sned ont by him, "in the name of the [Honorable] ----,jndge of probate for the connty of--;" otherwise it shall abate.
SEC. 11. If sneh sui t is not snstained, j ndgment shall be rendered and exeontion issued for eosts against the person originati ng
it as aforesaid.
SEC. 12. Every creditor en titled to a eli vidend from an insolvent
estate, originating any action mentioned in seotion nine, before he
can reeover, Illnst produce an official copy of the order of distribution among the creditors of said est~Lte, particnlarly specifyi ug all
the claims allowed the severalereditors, and [must] prove a demand
on the administmtor for his partienlm' dividend.
SEC. 13. If the estate is not insolvent, 01' the daim is one not
affected by insolvency, snch el'edito1', or an,}' person, not a residnal'}'
legatee, claiming a legacy ullder the will of the deeeased, mnst
first have the alllount dne ascertained by judgment of law against
SEC.

When and
how party
interested
may bring'
suit on bond.
R.S.,c.72, § 9.
12 Me., 56.
18 Me., 58.
27 Me., 74.
34~Ie.,90,3'2.

132 Me., 1(17.
63 Me., 432,
434,445.
69 j)Ie., 284.

Form of writ.

Jndgment if
suit fails.
R.S.,c.72,§10.
60 Me., 284.
Suit on bond
byereditor
of insolvent
estate.
RS.,c.72,§11.

Snit by creditor or legatee of salven t es ta teo
R.S.,c.72.§12.
62 Me., lG7.
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72. the administrator, and prove a demand therefor on him, and his

63 Me., 432,

445.
Suit by

:~~~~f kin,
or residuary
legatee.
R.S.,c.72,§13.

Judgment
and execution in such
suits.
R.S.,c.72,§14.

neglect or refusal to satisfy the same, 01' [must] show personal
estate of deceased f6r that purpose.
SEC. 14. Any widow entitled to an allowance made by the
jndge of probate; any widow or next of kin entitled to a distributive share in tho l)ersonal estate; or any residnary legatee of the
deceased, before Ile can recover[-ing] in any action on snch bond,
mnst prodnce a decree of the judge of probate specifying the
al110nnt due, and prove demand and refusal as aforesaid.
SEC. 15. When judgment in any action mentioned in section
nine is rendered in favor of the judge of probate whose name is
therein used, the court shall order an execntion to issne in his
name for so much of the penalty of the bond as appears to be due,
with interest and costs, to the person for whose use the action was
bronght; and when it was brought for the use of so\'eral, there
shall be [a] separate execntion8 in the same form for the share of
each, and the costs shall be apportioned under tho direction of the
conrt; and snch persons shall be deemed creditors to all intents,
and may levy their executions in their own names, on real estate
or otherwise.
SUITS BY AUTHORITY OF THE JUDGE.

Jndge may
authorize
suits; execution in
case of failure to
account.
R.S.,c.72,§15.

Execution,
when no inventory, &c.
R.S.,c.72,§16.
4 Me., 157.
10 1\[e., 64.
11 Me., 168.
Judgment
to be in trnst
for all
interested.
R.S.,c.72,§17.

16. The judge of probate may expressly authorize any
party interested, to commonce a suit on a probate bond for the
benefit of the estate, and such anthority shall be alleged in the process; and when it appears, in allY such suit against an administrator, that he has been cited by. the judge of probate to account,
upon oath, for snch personal property of the deceased as he has
received, and has not done so, execution shall be awarded against
him for the fnll value thereof, without any allowance 'Wl~ctteve1' for
charges of administration 01' debts paid. (a)
SEC. 17. When an a<lministrator has received personal estate,
and has not retnrned, on oath, a particular inventory theroof, and
in all other cases of neglect or mismanagement, execntion shall be
awarded against him for so much of the penalty of his bond as is
adjndged on trial to be jnst.
SEC. 18. Every sueh jndgment and execntioll shall be rocovered by the jndge of probate in trnst for all parties interested ill
the penalty of tho bond; and he shall require the delinquent
administrator to acconnt for the amonnt of the same, if still ill
offico, but if not, he shall assign it to the rightfnl admiuistl'ator to
be collected, and the avails thereof accounted for and distl'ibrited,
or otherwise disposed of as assets.
SEC.

(a)lMe.,145j 7111e.,311; 27 Me.,74j 36 Me., 246j 54 Me.,151; 56 Me.,
55; 67 Me., 124 j 69 Me., 284.

I

TITLE Vr.]

725

PROBATE BONDS.
OTHER PROBATE BONDS.
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SEC. 19. When not otherwise expressly provided bylaw, iike Like proceedings to
proceedings,judgment, and execution, so far as applicable, shall be be had on
other bonds.
had on the bonds given to allY judge of probate by executors, R.S.,c.72,§18.
special administrators, guardians, testamentary trllstees, sllrviving
partners, and others,' as are provided In this chapter in reference
to bonds of administrators.

